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PREFACE. 


THE  present  volume  is  the  Fifth  Edition  of  a  portion  of  the 
author's  former  "Treatise  on  the  Law  of  Partnership,  including 
its  application  to  Companies."  When  that  Treatise  was  first  pub- 
lished, viz.,  in  1860,  the  Law  of  Companies  was  being  developed 
by  legislative  enactment  and  judicial  decision  out  of  the  Law  of 
Partnership  ;  and  it  appeared  to  the  author  desirable  to  trace  that 
development,  and  to  endeavour  in  one  treatise  to  investigate  the 
Law  of  Partnership  and  to  determine  the  extent  to  which  its  prin- 
ciples were  applicable  to  Companies.  But  in  the  course  of  the  last 
quarter  of  a  century  Company  Law  has  been  developed  to  such  an 
extent  as  to  justify,  if  not  to  require,  separate  treatment;  and  with 
a  view  to  convenience  and  expense,  advantage  has  been  taken  of 
the  opportunity  afforded  by  the  demand  for  a  Fifth  Edition,  to 
divide  the  former  treatise  into  two  parts,  each  of  which  shall  be 
complete  without  the  other,  viz.,  the  Law  of  Partnership  proper, 
and  the  Law  of  Companies,  in  so  far  as  it  has  any  connection  with 
the  former.  This  volume  is  devoted  to  the  first  of  these  parts,  viz., 
the  Law  of  Partnership  proper.  The  volume  relating  to  Com- 
panies is  in  course  of  preparation  and  will  be  published  shortly. 

In  arrangement,  the  order  of  treatment  previously  adopted  has 
been  retained  with  the  exceptions,  that  the  causes  of  dissolution,  the 
right  to  retire,  and  the  right  to  expel,  have  been  transferred  to  the 
Chapter  on  Dissolution  in  Book  IV.  This  modification  will,  it  is 
hoped,  be  considered  an  improvement. 

Great  pains  have  been  taken  to  render  this  edition  deserving  of 
the  favourable  reception  accorded  to  those  which  have  preceded  it. 
Several  very  important  cases,  and  especially  Kendall  v.  Hamilton, 
Scarf  v.  Jardine,  and  The  Yorkshire  Banking  Company  v.  Beatson, 
have  been  decided  since  the  publication  of  the  last  edition.  There 
has  also  appeared  the  Digest  of  the  Law  of  Partnership  by  Mr.  Fred- 
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erick  Pollock,  which  is  full  of  observations  of  the  greatest  value; 
ami  the  third  edition  of  which  the  author  has  constantly  consulted. 
In  the  Appendix  to  it  will  be  found  the  draft  of  a  bill  to  con- 
solidate and  amend  the  Law  of  Partnership.  It  is  much  to  be 
regretted  that  this  branch  of  the  law  should  not  be  put  into  shape 
and  codified  by  legislative  authority.  Mr.  Pollock's  remarks  on 
this  subject  in  the  Preface  to  the  3rd  and  4th  editions  of  the  Digest 
deserve  the  serious  attention  of  the  Legislature.  But  this  is  not 
the  place  to  enlarge  on  the  many  advantages  which  would  accrue 
to  this  country  if  its  laws  were  gradually  revised  on  the  model  of 
the  Indian  codes. 

The  whole  of  the  present  treatise  has  once  more  been  carefully 
revised  throughout  ;  whatever  is  obsolete  has  been  omitted,  or  if 
retained  as  being  still  useful,  has  been  printed  in  small  type.  The 
author's  increased  experience  has  suggested  additions  and  altera- 
tions ;  and  many  portions  have  been  re- written  and  and  adapted  to 
the  most  recent  decisions. 

Notwithstanding,  however,  the  labour  bestowed  upon  the  work, 
and  the  anxiety  of  the  author  to  render  it  a  trustworthy  guide  to 
the  subject  to  which  it  relates,  the  multiplicity  and  difficulty  of  the 
questions  with  which  he  has  had  to  deal  are  such,  that  he  dare  not 
venture  to  hope  that  he  has  always  avoided  error,  or  that  his  work 
is  free  from  serious  faults  ;  and  although  it  has  engaged  his  un- 
remitting attention  for  more  than  thirty  years,  he  is  painfully 
aware  that  it  is  even  now  but  an  imperfect  production. 

The  author's  thanks  are  due  to  Mr.  W.  C.  Gull  and  Mr.  W.  B. 
Lindley,  for  their  assistance  in  revising  the  sheets,  and  to  the 
former  gentleman  also  for  his  aid  in  preparing  materials,  in 
examining  American  and  Irish  reports  and  authorities  on  doubtful 
points,  and  for  the  preparation  of  the  indexes. 

ROYAL  COURTS  OF  JUSTICE, 
IST  MABCH,  1888. 


ANALYSIS  OP  CONTENTS. 


[The  paging  refers  to  the  [*]  pages.] 

PAGE 

PREFACE v 

AUTHORITIES  CITED     xxiii 

ADDITIONS  AND  CORRECTIONS. 

INTRODUCTORY 1 

BOOK  I. — OF  CONTRACTS  OF  PARTNERSHIP 7 

BOOK  II. — OF  THE  RIGHTS  AND  OBLIGATIONS  OF  PARTNERS  AS   RE- 
GARDS NON-PARTNERS 124 

BOOK  III. — OF  THE  RIGHTS   AND  OBLIGATIONS  OF  THE  MEMBERS  OF 

PARTNERSHIPS  BETWEEN  THEMSELVES 301 

BOOK  IV. — OF  THE  DISSOLUTION  AND  WINDING-UP  OF  PARTNERSHIPS  570 

INDEX  .  757 


INTRODUCTORY. 

1.  Meaning  of  the  word  partnership 1 

2.  Distinction  between  partnerships,  corporations,  and  companies   ...          4 


BOOK  I. 


OF  CONTRACTS  OF  PARTNERSHIP. 

CHAP.  I. — THE  NATURE  OF  THE  CONTRACT  DETERMINED 7 

Preliminary  observations 7 

SECT.  1. — Of  true  partnerships 10 

1.  Partnership  is  the  result  of  an  agreement  to 
share  profits  and  losses 10 

2.  Partnership  is  primd  facie  the  result  of  an  agree- 
ment to  share  profits  although  nothing  may  be 
said  about  losses,  and  although   there  may  be 

no  common  stock 12 

3.  Partnership  is  primd  facie  the  result  of  an  agree- 
ment to  share  profits   although   community  of 
loss  is  stipulated  against 15 

4.  Partnership  is  not  the  result  of  an  agreement  to 
share  gross  returns 17 

5.  Partnership  is  not  the  result  of  an  agreement 
which  is  not  concluded 19 

6.  Partnership  is  not  the  result  of  an  agreement  to 
share  profits  so  long  as  anything  remains  to  be 
done  before  the  right  to  share  them  accrues  .    .        20 

Application  of  this  principle  to 

Ordinary  partnerships 20 

Promoters  of  companies 23 

(7) 


8  ANALYSIS  OF  CONTENTS. 

[The  paging  refers  to  the  [*]  page?.] 

PAGE 

SECT.  2. — Oi  guoai-partnerships 

1.  l!v  sharing  profits 25 

Of  the  doctrine  that  persons  who  share  profits  are  liable 

for  each  other's  acts  as  if  they  were  partners 

1.  State  of  the  law  anterior  to  Cox  v.  Hickman  .  26 

2.  Modifications  introduced  by  Cox  v.   Hickman  30 

3.  The  act  of  28  &  29  Viet.  c.  86 35 

2.  By  holding  oneself  out  as  a  partner 40 

SECT.  3. — Of  sub-partnerships 48 

SECT.  4. — Of  general  and  particular  partnerships 49 

f>. — Of  clubs  and  societies  not  having  gain  for  their  object  .    .  50 

SKcr.fi. — Of  co-ownership  as  distinguished  from  co-partnership   .    .  51 

Note  on  the  remedies  between  co-owners 57 

i  HAP.  II. — OF  THE  CONSIDERATION  OF  A  CONTRACT  OF  PARTNERSHIP  63 

Of  the  return  of  premiums 64 

(HAP.  III. — OF  THE  PERSONS  CAPABLE  OF   ENTERING   INTO   PART- 
NERSHIP   70 

SECT.  1. — Of  their  number 70 

SECT.  2. — Of  their  capacity 71 

1.  Aliens 72 

1.  Felons  and  outlaws 73 

3.  Infants ' 74 

4.  Lunatics 76 

5.  Married  women ...  77 

6.  Corporations  and  companies 78 

CHAP.  IV. — OF  THE  EVIDENCE  BY  WHICH  A  PARTNERSHIP  OR  QUASI- 

PARTNERSHIP  MAY  BE  PROVED 80 

The  Statute  of  Frauds 80 

The  fact  to  be  proved 83 

The  means  of  proving  it 84 

CHAP.  V. — OF  ILLEGAL  PARTNERSHIPS 91 

SKCT.  1. — What  partnerships  are  illegal: — 

In  general 91 

By  particular  statutes,  and  herein  of 

Bankers 95 

Brokers 97 

Insurers 97 

Medical  practitioners 98 

Newspaper  proprietors , 99 

Patentees 99 

Pawnbrokers 99 

Solicitors 100 

Theatrical  managers,  &c 101 

Unincorporated     Joint-Stock     companies     with 

transferable  shares 101 

Unregistered  partnerships 101 

SKCT.  2. — Consequences  of  illegality  ....'. 102 

Especially  as  regards  actions  between  the  partners    .    .  104 

II  \  1*.  VI. — OF  THE  GENERAL  NATURE  OF  A  PARTNERSHIP 110 

SKCT.  1. — Of  the  mercantile  and  legal  notion  of  a  firm 110 

SECT.  2. — Consequences  of  the  non-recognition  of  the  firm  as  distin- 
guished Irom  the  persons  composing  it 112 

1.  Generally  as  regards  its  name 112 

2.  In  legal  proceedings 115 


ANALYSIS  OF  CONTENTS  ,  9 

[The  paging  refers  to  the  [*]  pages.  ] 

PAGE 

3.  Partnership  disabilities 116 

4.  As  regards  sureties  and  securities,  and  in  partic- 

ular of  the    effect    produced   on    them    by  a 
change  in  the  firm 117 

CHAP.  VII. — OF  THE  DURATION  OF  CONTRACTS  OF  PARTNERSHIP  ...      121 

Of  partnerships  at  will  and  for  a  term 121 

[As  to  causes  of  dissolution,  see  Bk.  IV.] 


BOOK  II. 

ON  THE  RIGHTS  AND  OBLIGATIONS   OF    PARTNERS   AS    REGARDS 

NON-PARTNERS. 

CHAP.  I. — OF  THE  LIABILITIES  OF  PARTNERS  FOR  THE  ACTS  OF  EACH 

OTHER   ....    • 124 

SECT.  1. — General  principles  of  agency  as  applied  to  ordinary  part- 
nerships   124 

SECT.  2. — Liability  of  partners  in  respect  of  acts  which  are  neither 

torts  nor.frauds 128 

and  herein  of  the  implied  powers  of  partners  in  mat- 
ters relating  to 

1.  Accounts 128 

2.  Admissions      128 

3.  Agents 129 

4.  Arbitration 129 

5.  Banking  accounts 129 

6.  Bills  of  exchange  and  promissory  notes  129 

7.  Bonds 131 

8.  Borrowing  money 131 

9.  Cheques 133 

10.  Contracts 134 

11.  Debts 134 

12.  Deeds 136 

13.  Distress 137 

14.  Extension  of  business 137 

15.  Guarantees 138 

16.  Insurances 139 

17.  Interest 139 

18.  Judicial  proceedings 139 

19.  Leases 139 

20.  Mortgages  and  pledges 139 

21.  Notice 141 

22.  Payments 143 

23.  Penalties 143 

24.  Purchases 144 

25.  Receipts 145 

26.  Releases 145 

27.  Representations 146 

28.  Sales 146 

29.  Servants 147 

30.  Ships • 147 

SECT.  3. — Liability  of  partners  in  respect  of  torts  and  frauds.    .    .    .  147 

1.  Torts  149 


JO  ANALYSIS  OF  CONTENTS. 

[The  paging  refers  to  the  [•]  pages.] 

PAGE 

2.  Frauds 150 

Liability  of  partnerships  for  the  misapplication 

of  money  by  their  members 150 

Liability  of  partnerships  for  the  false  represen- 
tations of  their  members 162 

SECT.  4. — Liability  of  partners  in  respect  of  acts  which  areunauthor- 

i>'-il,  and  are  known  sotobe 167 

SECT.  ">. — Effect  of  the  form  of  a  contract  on  the  liability  of  partners 
in  respect  of  contracts  not  entered  into  on  behalf  of  the 
firm,  or  not  so  in  proper  form 176 

1.  Contracts  under  seal 177 

2.  Ordinary  contracts  not  under  seal 177 

3.  Bills  of  exchange  and  promissory  notes 180 

Bills  in  the  name  of  the  firm 180 

not  in  the  name  of  the  firm 184 

,  Promissory  notes 187 

SECT.  6. — Liability  of  partnerships  in  respect  of  contracts  not  bind- 
ing on  them,  but  of  which  they  have  had  the  benefit  .  .  189 

CHAP.  II. — OF  THE  NATURE,  EXTENT,  AND  DURATION  OF  THE  LIA- 
BILITY OF  PARTNERS  TO  CREDITORS 192 

SECT.  1. — Nature  of  the  liability,  and  herein  of  joint  and  several  lia- 
bility 

1.  As  regards  contracts 192 

2.  As  regards  torts  and  frauds 198 

SECT.  2.— Extent  of  the  liability 200 

SECT.  3. — Duration  of  the  liability  201 

1.  Commencement  of  liability 201 

liability  of  firm  for  acts  preceding  its  formation  202 
liability  of  incoming  partners  for  debts    con- 
tracted before  they  join  the  firm 205 

2.  Termination  of  liability 210 

A.  As  to  future  acts 210 

1.  without  notice  of  dissolution 211 

Death 21? 

Bankruptcy 212 

Retirement  of  dormant  partners  .  213 

2.  by  notice  of  dissolution  or  retirement .    .  213 

the  effect  of  such  notice 215 

when  there  is  a  continued  hold- 
ing out  notwithstanding  the 

notice 216 

with  reference  to  the  doctrine 
that  a  partnership,  though  dis- 
solved, subsists  so  far  as  is 
necessary  for  the  winding  up 

of  its  affairs 217 

what  amounts  to  notice 221 

and  herein  of  the  distinction  be- 
tween old  customers  and  other 
people 22^ 

B.  As  to  past  acts 223 

and  especially  by 

1.  Payment 225 

of  the  appropriation  of  payments    ....      226 

where  there  is  a  single  current  account    228 
where  there  are  several  distinct  accounts     231 

2.  Kelease     ,  237 


ANALYSIS  OF  CONTENTS.  11 
[The  paging  refers  to  the  [*]  pages.  ] 

PAGE 

3.  Substitution  of  debtors  and  securities  .    .  239 
(a)  by  agreement 239 

A.  Where  a  retired   partner   has  not 

been  discharged 

a.  no  new  partner  having  been  intro- 
duced       242 

6.  although  a  new  partner  has  been 

introduced 245 

B.  Where  a  retired  partner  has  been 

discharged 247 

Discharge  of  the  estate  of  a  deceased 

partner 249 

(6)  by  merger  and  judgment 254 

and  herein  of  the  effect  of  taking 

fresh  securities  for  an  old  debt  .    .  254 

4.  Lapse  of  time  and  the  Statutes  of  Limita- 
tion       257 

CHAP.  III. — OF  ACTIONS  BETWEEN  PAETNERS  AND  NON-PARTNEBS. 

SECT.  1. — Of  actions  by  and  against  partners 264 

1.  General  observations 264 

2.  Where  no  change  in  the  firm  has  occurred  since  the 

right  accrued 273 

A.  Actions  in  respect  of  legal  rights 273 

a)  Actions  by  the  firm 273 

Actions  ex  contractu 273 

Actions  ex  delicto 278 

6)  Actions  against  the  firm 280 

Actions  ex  contractu 280 

Actions  ex  delicto 283 

B.  Actions  in  respect  of  equitable  rights 283 

3.  Where  a  change  in  the  firm  has  occurred  since  the 

right  accrued 284 

SECT.  2.— Of  set-off 290 

SECT.  3. — Of  execution  against  partners  for  the  debts  of  the  firm  .    .  298 


BOOK     III. 


OF  THE  RIGHTS  AND  OBLIGATIONS  OF  THE   MEMBERS  OF 
PARTNERSHIPS  BETWEEN  THEMSELVES. 

CHAP.  I. — OF  THE  RIGHT  TO  TAKE  PART  IN  THE  MANAGEMENT  OF  THE 

AFFAIRS  OF  THE  FIRM 301 

CHAP.  II. — OF  THE  GENERAL  DUTIES  OF  PARTNERS  TO  OBSERVE  GOOD 

FAITH 303 

SECT.  1. — Preliminary  remarks 303 

SECT.  2. — Of  the  obligation  of  partners  not  to  benefit  themselves  at 

the  expense  of  their  co-partners 305 

SECT.  3. — Of  the  powers  of  a  majority  of  partners 313 

1.  in  matters  arising  in  the  ordinary  course  of  busi- 

ness   314 

2.  in  matters  involving  a  change  in  the  nature  of  the 

business 315 

CHAP.  III. — OF  THE  CAPITALS  OF  PARTNERSHIPS    .  .    320 


1  L'  ANALYSIS  OF  CONTENTS. 

[The  paging  refers  to  the  [•]  pages.  ] 

PAGE 

(HAP.  IV.— OF  JOINT  AND  SEPARATE  PROPERTY I 

SBCT.  1.— Of  joint  estate 323 

2. — Of  separate  estate 327 

«T.  3. — Of  the  conversion  of  joint  estate  into  separate,  an'd  vice  rend  334 

i  HAP.  V.— OF  SHARES  IN  PARTNERSHIPS 339 

SECT.  1.— Of  the  nature  of  a  share  and  the  rules  which  govern  its 

devolution  in  case  of  death 339 

of  the  doctrine  of  non-survivorship  between  partners    .    .    340 

of  the  doctrine  that  shares  are  personal  estate 343 

SECT.  2 — Of  the  amount  of  each  partner's  share 348 

the  presumption  in  favour  of  equality 348 

r.  3.— Of  the  lien  which  each  partner  has  on  the  property  of  the 

firm,  and  on  the  shares  of  his  co-partners 351 

SECT.  4. — Of  the  mode  in  which  a  share  is  taken  in  execution  for  the 

separate  debts  of  its  owner 356 

1.  The  duty  of  the  sheriff 356 

2.  The  position  of  the  purchaser  from  the  sheriff 358 

3.  The  position  of  the  execution  debtor 359 

4.  Modifications  introduced  by  the  Judicature  Acts  ....    361 
SECT.  5.— Of  the  transfer  of  shares 363 

[N.B. — As  to  the  relinquishment  and  forfeiture  of  shares 
and  as  to  the  right  to  retire  and  expel,  see 
infra  Bk.  IV.,  Chap.  I.,  \  1.] 

CHAP.  VI. — OF  CONTRIBUTION  AND  INDEMNITY 367 

SECT.  1. — General  observations 368 

1.  Foundation  of  the  right  to  contribution 368 

2.  Of  the  right  of  agents  and  trustees  to  indemnity  from 
their  principals  and  cestuis  que  trustent 369 

3.  Of  some  former  differences  between  contribution  at  law 
and  in  equity .f 374 

4.  Of  contribution  between  wrongdoers 377 

SECT.  2. — Of  compensation  for  trouble 380 

SECT.  3. — Of  outlays  and  advances      381 

SECT.  4. — Of  debts,  liabilities,  and  losses 385 

•  T.  5.— Of  interest 389 

CHAP.  VII.— OF  THE  DIVISION  OF  PROFITS 393 

('HAP.  VIII. — OF  THE  ACCOUNTS  OF  PARTNERSHIPS 396 

SECT.  1. — Of  the  mode  of  keeping  partnership  accounts 396 

SECT.  2. — Of  the  duty  to  keep  and  the  right  to  inspect  them  ....    404 

CHAP.  IX. — OF  PARTNERSHIP  ARTICLES 406 

SKCT.  1. — General  observations 406 

1.  Partnership  articles  are  not  intended  to  define  all  the  • 

rights  and  duties  of  partners 406 

2.  Partnership  articles  are  to  be  construed 

with  reference  to  the  objects  of  the  partners  ....    406 

3.  and  so  as  to  defeat  fraud 407 

4.  and  to  prevent  unfair  advantages 408 

5.  Any  clause,  however  express,  is  capable  of  being  aban- 

doned by  the  tacit  consent  of  all  the  partners  ....    408 

6.  Articles  of  partnership  are  presumed  to  apply  so  long  as 

the  parties  to  them  remain  partners 410 

SEC.  2. — On  the  usual  clauses  in  article*  of  partnership,  and  especially 
of  those  relative  to 

1.  The  nature  and  place  of  the  business 412 

2.  The  time  of  the  commencement  of  the  partnership  .    412 


ANALYSIS  OF  CONTENTS.  13 

[The  paging  refers  to  the  [*]  pages.] 

PACK 

3.  The  name  or  style  of  the  firm 413 

4.  The  duration  of  the  partnership 413 

5.  The  premium 413 

6.  The  capital  and  property  of  the  firm 414 

7.  Interest,  allowances,  &c 418 

8.  Conduct  and  powers  of  the  partners 418 

9.  Partnership  books " 420 

10.  Accounts '  .    .  420 

11.  Retiring 422 

12.  Dissolving 425 

13.  Expelling 426 

14.  Valuation  of  shares 429 

15.  Transmission  of  shares  and  introduction  of  new  part- 
ner   433 

16.  Annuities  to  widows 435 

17.  Prohibitions  against  carrying  on  business 436 

18.  Good-will 439 

19.  Getting  in  debts 448 

20.  Assignment  of  share  by  retiring  partner 449 

21.  Indemnities 450 

22.  Arbitration  clauses 451 

23.  Penalties  and  liquidated  damages 454 

CHAP.  X. — OF  ACTIONS  BETWEEN  PARTNERS 456 

SECT.  1. — General  observations 456 

1.  Law  before  the  Judicature  acts 456 

2.  Effect  of  the  Judicature  acts 458 

SECT.  2. — Parties  to  actions  between  partners 459 

1.  General  rule  as  to  partnership  actions 459 

2.  Where  some  partners  may  sue  or  be  sued  on  behalf  of 

themselves  and  others 461 

SECT.  3. — Cases  in  which  Courts  will  not  interfere  between  partners  .  464 

1.  Of  the  rule  not  to  interfere  except  with  a  view  to  a 

dissolution 464 

2.  Of  the  rule  not  to  interfere  in  the  matters  of  internal 

regulation 466 

3.  Of  the  rule  not  to  interfere  at  the  instance  of  those 

who  have  been  guilty  of  laches 466 

SECT.  4. — Actions  for  specific  performance 475 

SECT.  5. — Actions  for  misrepresentation  and  fraud 479 

1.  General  observations 479 

2.  Actions  for  damages 481 

3.  Actions  for  rescission  of  contract 482 

SECT.  6. — Actions  for  dissolution,  account,  &c 419 

1.  Of  account  and  discovery 492 

a)  Of  account  and  discovery  generally 492 

as  to  account 492 

as  to  discovery  and  production  of  documents    .  501 

as  to  payment  into  Court 505 

J)  The  defences  to  an  action  for  an  account  and  dis 

covery 506 

1.  Denial  of  partnership 507 

2.  The  Statute  of  Limitations 508 

3.  Account  stated 512 

4.  Award 514 

5.  Payment.     Accord  and  satisfaction    .    .    .  515 

6.  Release 516 

c)  The  judgment  for  a  partnership  account    ....  516 


1 I  ANALYSIS  OF  CONTENTS. 

[The  paging  refers  to  the  [*]  pages.  ] 

PAGE 

Just  allowances 519 

The   period  over   which  the  account  is  to  ex- 
tend   519 

Account  of  profits  since  dissolution 521 

The  evidence  upon  which  the  accounts  are  to 

be  taken 536 

2*.  Of  injunctions 538 

3.  Of  receivers 545 

4.  Of  the  sale  of  partnership  property  under   the  order  of 

the  Court 555 

,-T.  7. — Other  miscellaneous  actions 559 

1.  Between  persons  who  have  agreed  to  become  partners  559 

2.  Between  partners 560 

Note  on  the  law  as  it  stood  before  the  Judicature 

acts  .  .    562 


BOOK  IV. 


OF  THE  DISSOLUTION  AND  WINDING  UP  OF  PAETNEESHIPS. 

CM  APT.  I. — CAUSES  OF  DISSOLUTION 570 

SECT.  1. — The  will  of  any  partner 571 

1.  Of  the  right   to  dissolve 571 

2.  Of  the  right  to  retire 573 

3.  Of  the  right  to  expel 574 

SECT.  2. — The  impossibility  of  going  on  ;  in  consequence  of — 

1.  The  hopeless  state  of  the  partnership  business  .    .  576 

2.  Insanity 577 

3.  Misconduct  and  destruction  of  mutual  confidence  .  580 
SECT.  3. — The  transfer  of  a  partner's  interest 583 

[X.  B. — As  to  Death  and  Bankruptcy,  see  below.] 
SECT.  4. — The  occurrence  of  some  event  which  renders  the  continu- 
ance of  the  partnership  illegal 585 

CHAP.  II. — CONSEQUENCES  OF   DISSOLUTION 586 

1.  As  regards  the  creditors  of  the  firm 586 

2.  As  regards  the   partners  themselves 587 

('HAP.  III. — OF  DEATH  AND  ITS  CONSEQUENCES 590 

1  T.  1. — As  regards  the  surviving  partners  and  the  executors  of 

the  deceased 590 

SECT.  2. — As  regards  joint  creditors 594 

1.  With  reference  to  what  occurred  before  death  .    .    .  594 
And  herein  of  actions  against  executors  of  deceased 

partners  by  creditors  of  the  firm 599 

2.  With  reference  to  what  has  occurred  since  death  .  604 

And  herein  of  the  effect  of  a  trust  to  employ  assets 

in  the  business  of  the  firm 607 

r.  :}.—  As  regards  the  separate  creditors,   legatees,  and  next  of 

kin  of  the  deceased 610 

1.  Of  the  rights  of  the  separate  creditors  and  legatees, 

&c.,  generally 610 

2  When  the  share  of  the  deceased  is  not  got  in  ...  614 

3.  Of  shares  specifically  bequeathed 619 


ANALYSIS  OF  CONTENTS.  15 
[The  paging  refers  to  the  [*]  pages.] 

PAGES 

CHAP.  IV.— OF  BANKRUPTCY 622 

Preliminary   observations 622 

SECT.  1. — Adjudications  of  bankruptcy  against  partners 625 

1.  Acts  of  bankruptcy .  625 

And  herein  particularly  of  fraudulent  conveyances  627 

2.  The  petitioning  creditor's  debt 633 

3.  Of  joint  and  separate  adjudications 637 

And  herein  of  annulling  and  consolidating  adju- 
dications   640 

4.  Choice  of  trustee 644 

And  herein  of  inspectors  to  protect  special  interests  645 
SECT.  2. — The  property  which  vests  in  the  trustee  and  the  conse- 
quences of  such  vesting 646 

1.  Generally 646 

2.  Property  divisible  amongst  the  creditors 650 

3.  Of  set-off  and   mutual  credit 654 

4.  Of  the  time  from  which  the  title  of  the  trustee  dates  663 

And  herein  of  the  consequences  of  the  doctrine  of 
relation  back  as  regards 

(a)  transactions  with  the  bankrupt  partners  666 

(b)  transactions  with  the  solvent  partners  .    .  669 

(c)  execution  creditors 674 

SECT.  3. — Of  the  doctrine  of  reputed  ownership.    / 676 

1.  generally 676 

2.  particularly  as  regards  partners 683 

where  there  has  been  a  change  in  the  firm  .    .    .  685 

where  there  is  a  dormant  partner 689 

SECT.  4. — The  administratiou  of  the  bankrupt's  estate 691 

1.  General  principles 691 

2.  Of  joint  estate  and  of  separate  estates 697 

3.  Of  joint,  separate,  and  joint  and  separate  debts  .    .  701 

4.  Of  the  proof  and  payment  of  partners'  debts,  gen- 

ally  707 

of  secured  creditors  and  the  rule  in  Ex  parte  War- 
ing   709 

A.  Proof  against  the  joint  estate 720 

the  joint  creditors 720 

the  partners 721 

the  separate   creditors 728 

B.  Proof  against  the  separate  estates 729 

the  separate  creditors 730 

the  joint  creditors 730 

the    partners 737 

C.  Proof  against  both  estates 743 

General  rule  as  to  election 743 

Cases  in  which  double  proof  is  allowed 747 

Cases  where  a  secured  creditor  may  split  his  demand  749 

SECT.  5. — The  bankrupt's  order  of  discharge 751 

SECT.  6. — Arrangements  with  creditors 754 


INDEX  757 


(16) 


AUTHORITIES  REFERRED  TO. 


[  The  pages  in  which  a  case  is  particularly  referred  to  in  the  text,  and  is  not  merely 
cited,  are  in  the  following  list  denoted  by  an  asterisk. 

The  cases  in  each  sheet  have  been  brought  down  to  the  latest  possible  moment.  It 
ought,  however,  to  be  mentioned,  that  no  attempt  has  been  made  to  collect  cases  de- 
cided since  the  establishment  of  the  Law  Reports,  and  not  reported  therein.] 


[The  paging  refers  to  the  [*]  pages.] 


ABBOTT  v.  Burbage  .... 

v.  Smith 200, 

Abel  v.  Sutton  215,  216,  218,  219*. 


Abell,  ex  parte 

Abraham  v.  Hannay    ....    4G2, 

Acerro  v.  Petroni 

Ackerman,  ex  parte      

Ackroyd,  ex  parte 

Acranian  v.  Bates 

Adam,  ex  parte 746, 

v.  Townend 

Adams,  ex  parte  (3  M.  &  A.)      .    . 

(1  Rose) 

v.  Bankhart 

v.  Bingley 

Adamson,  ex  parte  199,  200, 702,  745, 

v.  Jarvis 370,  377, 

Addams  v.  Ferick 

Addie  v.  Western  Bank  of  Scotland 
Addis  v.  Knight  291,  493,  591,  599, 
Addison,  ex  parte  (3  De  G.  &  Sm. ) 

(3  Mon.  &  Ayr.) 

v.  Overend 278, 

Adley  v.  Whitstable  Co.     .    .   395, 

Aflalo  v.  Fourdrinier 

Agace,  ex  parte  146,  165*,  166,  171, 

Agacio  v.  Forbes 

Agar  v.  Fairfax 

v.  Macklew 

Agra  Bank,  ex  parte  ....  679, 
Agra  and  Masterman's  Bank,  re  . 

v.  Hoffman 

A.-G.  v.  Birkbeck 

v.  Borrodaile 

v.  Brunning 

2  LAW   OF   PARTNERSHIP. 


PAGE 
.  631 
299 
667, 
673 
730 
463 

90 
731 
645 
682 
747 
266 
716 
726 
129 
143 
746 
378 
594 
163 
648 
633 
632 
279 
537 
752 
703 
277 

59 
451 
680 
712 
291 

96 

61 
348 


A.-G.  v.  Burges 149 

v.  Great  Northern  Railway  Co.  316 

v.  Higgins 340 

v.  Hubbuck 347 

v.  Marquis  of  Ailesbury      .    .    347 

and  Add.  to  p.  347. 
v.  Mayor  of  Norwich   ....    372 

v.  Siddon 148.  149 

v.  Weeks 149 

v.  Wilson 377,  379 

Airey  v.  Borham 68,  381* 

Aitcheson  v.  Lee 665,  675 

Akhurst  v.  Jackson 65,  67 


Albion  Life  Assur.  Soc.,  re 
Albretcht  v.  Sussmann    . 


32,  385 

72,  73 


Alcock  v.  Taylor 121 

Alder  v.  Fouracre  .  .  .  307,  496,  541 
Alderson  v.  Clay 41,  86,  87 

v.  Pope  .  .  .  141,  170,  174*.  175* 
Alexander,  ex  parte 120 

v.  Barker 275 

v.  Simms 61,  355 

Allcard  v.  Weeson 753 

Allen  D.  Bonnett 630,  631 

v.  Hartley 632 

v.  "Kilbre 542,  588,  669 

Alletson  v.  Chichester 680 

Allfrey  v.  Allfrey 512,  513 

Alliance  Bank,  ex  parte 713 

Alliance  Bank  Limited  v.  Kearsley  129 
Alloway  v.  Braine 468 

v.  Steere 658 

Alsager  v.  Currie 656 

v.  Rowley 611,  613 

Alston,  ex  parte 661,  718 

Ambler  v.  Bolton  .  .  .331,  415,  558 


(17) 


18 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Ambrose  r.  Kerrison 373 

Anderson's  case  (7  Ch.  D.)    ...      63 
Anderson,  ex  parte  (5  Ch. )      .    .    .    649 

(14  Q.  B.  D. ) 703 

v.  Anderson     ....  425,  466,  582 
v.  Maltby  .  338,  486,  574,  653,  698 

v.  Wallace 544 

v.  Weston 214 

Andrews,  ex  parte     .    .    .  722,  738,  740 
Andrews  and  Alexander's  case     .      51 

Andrewes  r.  Garstin 559 

Anglesea  Colliery  Co 403 

Anon.  (1  Camp.  492) 425 

(2  K.  &  J.  441)     .    .  539,  544,  577, 
578,  579,  581 

(1  Madd.  144) 514 

(1  Mod.  215) 654 

Anon.  (12  Mod.  446) 675 

(3  Salk.  61,  and  12  Mod.  446)  647 

r.  Layfield      136 

Ansell  v.  Baker 255,  256 

v.  Waterhouse 283 

Antrim  v.  Chace  ........    129 

Apperley  v.  Page     ....   463,  499,  500 

Appk-by,  ex  parte.     .    .    .  702,705,706 

Appleton  v.  Binks 177 

Apsey,  ex  parte 160*,  191 

Arbouin,  ex  parte     .  679,  686,  702,  746 

Arbuckle  v.  Taylor 150 

Arden  v.  Sharpe 171 

v.  Tucker 276 

Arkwright  v.  Newbold    .    .    .    163,  481 

Arlington  v.  Meyrick 117 

Armitage  v.  Winterbottom    .    .    .    139 

Armory  r.  Delamirie 148 

Armstrong  v.  Armstrong     91,  105,  106 

v.  Lewis 99 

Arnold  v.  Bainbridge 292 

Arnott  t).  Hayes 537 

Arthur  v.  Lamb 59,  60 

Arton  ».  Booth 145* 

Ashby  f.  James 510 

Ashley's  case 490 

Ashton  v.  Blackshaw 679 

Ashurst  v.  Mason     .    .    .  369,  377,  379 

Ashworth  v.  Munn 348 

v.  Outram 78 

v.  Stanwix      149 

Aspinall  v.  London  and  North-West- 
ern Railway  Co.    .  135,  146,  284,  359 
Assignees  of  Brewster  and  West, 

ex  parte 689 

Astle  v.  Wright 66.  68,  69 

Astley  e.  Johnson 268* 

Athenaeum  Life  Ins.  Soc.  v.  Pooley  191 

Athenaeum  Soc.,  re 201 

Atkins,  ex  parte 725 

v.  Tredgold 262 


PAGE 
Atkinson  v.  Laing 286 

v.  Mackreth 151;  284 

Atkyns  v.  Kinnier 438,  455 

Attwood  v.  Banks 636 

v.  Munnings 130 

v.  Rattenbury 274 

Attwool  v.  Attwool 290 

Attwood  v.  Maude 68,  69 

Aubert  v.  Maze    .  94,  97,  105,  378,  388 

Aubin  v.  Holt 93,  100,  479 

Auld  v.  Glasgow  Working  Men's 

Building  Soc 319 

Ault  v.  Goodrich    .    .    .  220*,  260,  511 

Aulton  v.  Atkins 450 

Aunand  v.  Honiwood  '"....    342 
Austen,  ex  parte 171,  703 

v.  Boys        .    .    435,  438,  445,  447* 

Austin  v.  Jackson 402,  518 

Aveling  v.  Knipe 51 

Averall  v.  Wade 369 

Avery  v.  Langford 437,  455 


BABOO  Janokey  Doss  v.  Bindabun 

Doss 460 

Backhouse  v.  Charlton    .    .    .    133,  135 

v.  Hall 118,  119 

Backhurst  v.  Clinkard 357 

Blackwell  v.  Child 620 

Badeley  v.  Consolidated  Bank     36,  37, 
38*,  255,  and  Add.  to  p.  38 

Badger  v.  Shaw 679 

Baglehole,  ex  parte 73 

Bagot  v.  Easton 491,  501 

Bagshaw  v.  Parker 572,  579 

Bailey,  ex  parte 627 

v.  Bidwell 169 

v.  Finch 659 

v.  Ford 559,  577 

v.  Johnson 643,  657 

Baillie  v.  Goodwin 266 

Baird's  case 124,  212 

Baird  v.  Planque 43 

Baker's  case 76 

Baker  v.  Charlton 184* 

v.  Martin 612 

Baldney  v.  Ritchie 281 

Bale  v.  Cleland 482 

Ball,  ex  parte 740* 

•v.  Dunsterville 137 

v.  Lanesborough 190 

Ballam  v.  Price 224,  237 

Balmain  v.  Shore     .    .     328,  347,  434* 

Balsh  v.  Hyham 371,  374 

Bamford,  ex  parte 633 

Banco  de  Portugal  v.  Waddell  719,  749 
Bank  of  Australia  v.  Nias  .  .    255 


AUTHORITIES  REFERRED  TO. 


19 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Bank  of  England,  case  of  .    329,  330*, 

337,  385 

v.  Anderson 96 

v.  Booth 96 

Bank  of  Ireland  v.  Perry    ....    713 
Bank  of  Scotland  v.  Christie      119,  230 

Bankhead's  Trusts 683 

Banks,  ex  parte 743,  744 

v.  Gibson 445,  446,  544 

Bannatyne  v.  Leader 630 

Banner,  ex  parte 704 

v.  Berridge 260,  511 

v.  Johnston 711 

Barber,  re  or  ex  parte   .      402,  409,  421, 
422,  429,  430,  432 

v.  Barber 509 

v.  Mackrell 601 

Barclay,  ex  parte 733 

v.  Lucas 117 

Barden  v.  Keverberg 77 

Barff,  ex  parte 651 

Barfield  v.  Loughborough  ....    390 

Barfoot  v.  Goodall 223 

Barring  v.  Corrie 295 

v.  Dix 576* 

v.  Stanton 307 

Barker  v.  Allan 563 

v.  Goodair     ....   359,  671,  675 

v.  Richardson 145,  146* 

Barklie  v.  Scott 12* 

Barnard,  re 186,  193,  598 

Barnardiston  v.  Chapman  ....    562 
Barnett,  ex  parte  (9  Ch.)     ....    658 

(DeG.) 715 

v.  Lambert 23 

Barnett,   Hoares   &  Co.    r.   South 

London  Tramway  Co 163 

Barnewall,  ex  parte  161,  162,  617,  702, 

745 
Baroness   Wenlock   v.    River   Dee 

Co 191 

Barren  v.  Fitzgerald      ....  113,  114 
Barrow,  ex  parte  48*,  337,  460,  493,  688 

Barr's  trust,  re 680 

Barry,  ex  parte 678 

v.  Nesham 23 

r.  Stevens 458 

Barter,  ex  parte 651,  653 

Bartlett  v.  Vinor 95 

Barton  v.  Hanson  .    .    .    .179,  203,  328 
v.  Williams  61,  124,  140.  562,  568* 
Barwick    v.    English  Joint   Stock 

Bank 163 

Bass  v.  Clive 112 

Bassaro,  ex  parte       645 

Bassettti.  Wood 255 

Batard  v.  Douglas 24 

v.  Hawes 24,  376,  566 


PAGE 

Bate,  ex  parte     .    .    .  256.  704,  750,  754 
Bateman  v.  Finder  .......    261 

Bates,  ex  parte 75 

Bateson,  ex  parte 641 

v.  Gosling 237 

Bath,  ex  parte 719 

Batson,  ex  parte  (1  Gl.  &  J.)  .    .    .    645 

(Cooke's  B.  L.) 678 

Batte  v.  Robins 390 

Battersby  v.  Smyth 324 

Battley  v.  Lewis     ....  22,  202,  413 

Batty  v.  McCundie 103 

Baudier,  ex  parte 729 

Bauerman,  ex  parte 731,  732 

Bawden  v.  Howell 274 

Baxter  v.  Brown 348 

v.  Hozier 560 

v.  The  Earl  of  Portsmouth  76,  213 

r.  Pritchard 629 

v.  West 81,  85,  89,  581 

Bayley,  ex  parte 66 

Bayly  v.  Schofield 425 

Baynard  v.  Woolley 377,  379 

Beak  v.  Beak 519,  520 

Beale,  re 640 

v.  Caddick  135,  209,  228,  230,  234 

v.  Mouls 206*,  207 

Beamish  v.  Beamish 435 

Bear  r.  Bromley 50 

Beard  v.  Webb 77 

Beasley  v.  Beasley 632 

Beaumont  v.  Boultbee 513 

v.  Greathead 224 

v.  Grover 493 

v.  Meredith      5,  50 

Beavan  v.  M'Donnell 76 

Beck  v.  Kantorowicz    .    .  464,  480,  496 

Beckford  v.  Wade 260 

Beckham  v.  Drake   144,  147,  178*,  189, 
192,  275,  281,  652 

v.  Knight 178,  281 

Bedford  v.  Bagshaw 482 

v.  Brutton     .    .  457,  563,  565,  567 
v.  Deakin    .    .  244*,  247,  253,  254 

Beech  v.  Eyre 207 

Beecham  v.  Smith,    .    .    .116,  565,  568 

Beecher  v.  Guilburn 391 

Beer  v.  Beer 560 

Belcher  v.  Prittie 630 

v.  Sykes  (8  B.  &  C.)  .    .    337.  449 
v.  Sykes  (6  B.  &C.)   .    .    .    .'  450 

Beldon  v.  Campbell 133 

Bell,  ex  parte 97,  268*,  270 

».  Banks 257 

v.  Morrison 261 

v.  Phyn 343*.  346,  347 

v.  Reid 73 

v.  Simpson 629 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  ["]  pages. ") 


IMlairs  r.  Ebsworth 118 

r  Tui-ki-r 481,  482 

lU-llainv  and  Metropolitan  Board 

tit'  works,  re 151 

Belshaw  r.  Bush 226 

Belton  r.  Hodges '    '    .      75 

Benficld,  exparte 637 

Benham  r.  Gray 328,  562 

Benningfield  v.  Baxter  .  475,  488,  517, 

613,  614 

Benjamin  v,  Porteus 29* 

Bennett  r.  Blain 348 

v.  Lytton 594 

Benson,  ex  parte 702 

r.  Hadtield 241,  284 

r.  Heathnrn 309 

Bent  ham  Mills  Spinning  Co.,  re   .    652 

Bently,  ex  parte 746 

v.  Bates     .    .  55,  56,  333,  366,  493, 
498,  650 

v.  Craven 305*,  380 

Beresford  v.  Browning  .  194*,  197,  596 
Bergmann  v.  MacMillan  .  .  .  364,  461 
Bernasconi  v.  Fairbrother  ....  638 

Berney  r.  Davison 630,  631 

v.  Vyner 630,  631 

Berry,  ex  parte 709 

r.  Alderman 169 

Besch  r.  Frolich 579,  583 

Besley's  case,  or  Besley,  ex  parte  .  24 
Betts  ».  Gibbins  ....  370,  377,  378 

Bevan,  ex  parte 743,  744 

v.  Attorney-General     ....    619 
v.  Lewis    .    .    .  190*,  359,  461,  542 

v.  Nunn 631,  665 

Beveridge  ».  Beveridge 315 

Biddlecombe  v.  Bond 425 

Biddulph,  ex  parte 153*,  717 

Bielby,  ex  parte 746 

Bigg,  exparte 747 

Biggs  v.  Lawrence  ....  93,  103,  268 

Bignold,  ex  parte 390 

v.  Waterhouse   .    .141,  143*,  172* 
Bilborough  v.  Holmes    .  250,  251,  252, 

706,  707 
Billiter  v.  Yonng  .    .  338,  486,  574,  653 

Binford  v.  Dommett 348 

Binghain,  ex  parte 208,  706 

Binney  v.  Mutrie  .    .  402,  403,  421,  517 

Birch,  (xpttrle    '. 573 

Birley,  ex  pnrte 732,  733 

v.  Kennedy 505 

Birmingham  Land  Co.  v.  L.  &  N. 

W.  Kail.  Co 265 

Bischoffsheim,  exparte 754 

Bishop,  ex  parte 719 

v.  Church 194*  195,  596 

r.  The  Countess  of  Jersey  153,  158* 


PAGE 

Bittlestone  v.  Cooke 629 

Blackburn,  ex  parte 630 

Blackburn  Building  Soc.  v.  Cun- 

liffe,  Brookes  &  Co 132,  191 

Blackburn,  Low  &  Co.  v.  Vigors 

141,  and  Add.  to  p.  141 

Blackett  v.  Weir 86 

Blades  v.  Free 211 

Blain,  ex  parte  .  265,  300,  624,  625,  633 

v.  Agar 492 

Blair  v.  Bromley    .  146,  153*,  162,  165, 

260,  596 

Blake,  ex  parte 729 

v.  Shaw 439,  443,  447 

Blakely's  (executor's)  case    .    .    .    212 

Blakeney  v.  Dufaur 551,  553 

Bland,  ex  parle 627 

Blannin  v.  Taylor    . 718 

Bleadon  v.  Hancock 279 

Bleckley,  re 373 

v.  Kymer 508 

Blew  v.  Wyatt 246,  253 

Blisset  v.  Daniel  304,  315,  402,  407,  408, 
421,  426*,  427,  430,  487, 
498,  517,  540,  571,  575 
Bloxam  v.  Metropolitan  Railway 

Co 394 

Bloxham,  exparte •     715 

v.  Pell     .    .    .16,  27*,  28,  29,  30 

Bluck  v.  Capstick 68 

Blundell  v.  Winsor 240 

Blyth  v.  Lafone 452 

Blythe,  exparte 722 

Boardman,  ex  parte 730 

Boast  v.  Firth 419 

Bock  v.  Gorrisen 606 

Boddam  v.  Ryley 392,  405 

Boddington  v  Castelli  ....  290,  653 

Bodenham  v.  Purchas 230 

Bolckow  v.  Fisher 503 

Bolitho,  exparte 186,  703 

Bolland,  ex  parte  (Mont.  &  McAr.)  155 

(7Ch.)      . 629,  630 

(8  Ch.  D.) 628,  659 

v.  Nash 657*  662 

Bolton,  ex  parte 746,  747 

v.  Puller   .    .    .  335*,  646,  647,  698 
Bonbonus,™  parte  131, 140, 171, 189,  703 

Bond,  ex  parte 743,  744,  746 

v.  Gibson 144*,  169* 

v.  Milbourn 65 

v.  Pittard 15 

Bone  v.  Pollard 51,323 

Bonfield  v.  Smith  192,  280,  281,  295,  296 

Bonnardet  v.  Taylor 505 

Bonser  v.  Cox 602 

Bonville  v.  Bonville 479 

Booth  v.  Bank  of  England     ...      96 


AUTHORITIES  REFERRED  TO. 


21 


[The  paging  refers  to  the  [•]  pages.] 


PAGE 

Booth  v.  Booth 617 

v.  Hodgson 97,  105 

v.  Leycester 389 

v.  Parkes  .  122,  410,  521,  522,  527, 

528,  616 

Borries  v.  Imperial  Ottoman  Bank  295 

Borrodailes,  ex  parte 746 

Bosanquet  v.  Woodford 267 

v.  Wray  .  .  .  .116,  267,  568,  569 

Boswell  v.  Smith 292 

Bottomley  v.  Fisher 188* 

v.  Nuttall 178,  180,  254, 

257,  704,  718 
Bouch  v.  Spronle  ...'...  321,  621 

Boulter  v.  Peplow 566 

Boulton,  ex  parte 680 

v.  Jones 186,  286 

Bourdillon  v.  Roche 151 

Bourdin  ».  Greenwood 260 

Bourne,  ex  parte 636 

i'.  Freeth 44*,  89 

Boussmaker,  ex  parte 72 

Bovill  ».  Cowan 503 

V.  Hammond 566,  567 

r.  Wood 718 

'Bowden,  ex  parte 716 

Bower  r.  Harris 228 

«.  Swadlin 237 

Bowes,  re 656 

v.  Lucas 228 

r.  City  of  Toronto 524 

Bowker  v.  Burdekm 137,  631 

Bowsher  v.  Watkins 487,  613 

Bowyear  v.  Pawson 293 

Boyce  v.  Douglas 256 

v.  Green 348 

Boyd  v.  Emerson 129 

v.  Mangles 659 

Boydell  v.  Drummond 222 

v.  McMichael 678 

Boyes  v.  Bluck 238 

Boyle,  ex  parte 657 

Boys,  re 235 

Bradbury,  ex  parte 707 

r.  Dickens 440,  443,  541 

Bradley  v.  Millar  ....  603,  743,  746 

Bradshaw,  ex  parte 731 

Braggiotti,  ex  parte 753 

Braham  v.  Beachim 114 

Braithwaite  v.  Britain  .  250,  253,  260, 
262,  596,  597,  613 

v.  Skafield 45 

Brand  v.  Boulcott 277 

Brandao  v.  Barnett 656 

Brandon  v.  Hubbard 277 

v.  Scott 268,  269 

Brasier  v.  Hudson  .  .  .134,  284,  342 
Bray  v.  Fromont  ....  363,  460,  493 


PAGE 

Bree  r.  Holbech 259 

Brenmer  v.  Chamberlayne  ....    206 
Brett's  case,  or  ex  parte  (6Ch.  &8 

Ch.) 715,  717 

Brett  v.  Beckwith  11*,  91,  98,  103,  178, 
192,  596,  600*,  688,  691 

v.  Marsh 228 

Brettle  v.  Williams     ....  126,  138* 

Brewer  r.  Pocock 594 

Brewin  v.  Short 681,  682 

Brewsterand  West  (Assignees  of  ), 

ex  parte 689 

Brice's  case 211 

Brickland  r.  Newsome 624 

Brickwood  v.  Miller 676 

Bridges  v.  Mitchell 508 

Brierley  v.  Cripps 564 

Brigg'scase  (1  Eq.) 490 

Briggs,  ex  parte  (3  D.  &  Ch.)    .    .      16 

Bright,  ex  parte 683 

v.  Hutton 24 

Brinsmead  v.  Harrison 256 

Bristol,   Corporation  of,   r.  Wesfr- 

cott 336 

Bristow  v.  James 280 

v.  Maxwell 261 

v.  Taylor 134 

v.  Whitmore 355 

Britain  v.  Rossiter 81 

British  -and  American  Telegraph 

Co.  v.  Albion  Bank 149 

British  Linen  Co.  v.  Drummond  .    259 
Mutual   Bank   Co.  v.   Charn- 
wood  Forest  Rail  Co.  ...    163 

Wagon  Co.  v.  Lea 287 

Broad,  re 710 

Broadbent,  ex  parte 650 

Brockbank  v.  Anderson     ....    88* 

Broderick,  ex  parte 715 

Brodie  v.  Howard 147 

Bromley  t>.  Williams    51,  98,  464,  495 

Brooke,  ex  parte 708 

v.  Enderby 229 

v.  Garrod 424,  433 

Brooks,  ex  parte 677 

v.  Button 516 

Broom  v.  Broom 344* 

Broome,  ex  parte  42,  65,  482,  491,  551, 

739* 

Brophy  v.  Holmes 64 

Broughton  r.  Broughton      .    .  268,  270 
v.    Manchester    and    Salford 

Waterworks  Co.     ...      96 

Brown,  ex  parte  (1  Atk.)    ....    721 

(1  V.  &  B.  and  1  Ro.)  .    .  639,  747 

(3M.  &  A.) 653.  683 

(2M.  D.  &D.) 724* 

(3DeG.  &S.) 740 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  fi  pages. 


PAGE 

Brown,  (9  Ch.  D.) 651,  687 

i .  Adams 162,  228 

r.  Boorman 199 

r.  Brown 88 

v.  Byera  .    .    . 130,  133 

v.  Carbery 646 

v.  Dale 342 

r.  De  Tastet       364,  381,  460,  493, 
519,  524,  527*,  528,  616 

r.  Douglas 603*,  604 

v.  Duncan 95*,  99 

r.  Gellatly 592 

r.  Gordon  .    .  211,  250,  251,  252* 
254,  260,  262,  597 

t.  Hall 370 

v.  Jodrell 76 

v.  Kidger 130,  131 

r.  Leonard]    .    .  41,  175,  214,  217* 

v.  Litton 526 

v.  Oakshot 332* 

v.  Perkins    ....  515,  516*,  538 
r.  Tapscott  ...  15,  563,  564,  566 

v.  Vidler .    .    526 

r.  Weatherby 604 

r.  Wooton 256 

Brown,  Shipley  &  Co.  v.  Kough  .    711 
Browne,  ex  parte  (1  Rose)  .    .    .    .    636 

(6Ves.)      681 

v.  Collins 394,  620,  621 

r.  Gibbons -  .    386 

v.    Monmouthshire    Railway 

and  Canal  Co 393 

v.  Savage 680 

Brownell  v.  Brownell 513 

Browning  v.  Browning    .    .    .  406,  430 

Brownlie  v.  Russell 12 

Brownrigg  v.  Rea 140,  269 

Brunswick  v.  Slowman 149 

Brutton  v.  Burton    .    .    .112,  137,  272 

Bryant  v.  Herbert 199 

Brydges  v.  Branfill    .    .  151*,  162,  200 
Bryon  ?;.  The  Metropolitan  Saloon 

Omnibus  Co 133 

Buchanan  v.  Findlay 656 

Buck,  ex  parte 683 

Buckingham,  ex  parte 731 

Buckland  v.  Johnson 256 

D.  Newsame 624,  634 

Buckley,  exparte    .    .    .  189*,  192,  702 

v.  Barber    .    .  146,  288,  342*,  568, 

569,  672 

Buddie  v.  Wilson 280 

r.iiL'u'>  CffM        f,S4 

hull  »•.  O'Sullivan 133 

Bullen  r.  Sharp  .....  32*,  34,  171 

Bullock  r.  Caird 265 

v.  Chapman 446,  544 

v.  Crockett tJ9 


PAGE 

Bullock  r.  Dodds 73 

Bunn  v.  Guy 93 

Burbidge  v.   Robinson 504 

Burbridge,  car  parte 680,  683 

Burdekin,  ex  parte  (I  Deac.)  .    .    .    641 

(2  M.  D.  &  D.) 732 

Burden  v.  Burden    .    .    .  381,  382,  528 

Burdikin,  ex  parte    .    .    .  639,  640,  642 

Burdon  v.  Barkus        66,  81,  121,  326, 

328,  330,  384*, '385,  555,  557 

Burfield  v.  Rouch 447 

Burgess  v.  Burgess 114 

v.  Merrill 74,  281 

Burgue  v.  De  Tastet 90 

Burland  v.  Nash 228,  231* 

Burls  v.  Smith 45,  50,  51 

Burlton,  ex  parte 641 

v.  Wall 641 

Burmester  v.  Norris    .    .  132,  133,  190 

Burn,  ex  parte 678 

v.  Burn      137,  194,  195*,  596,  598 

v.  Carvalho 652,  681 

Burnaby,  ex  parte 694 

Burnand  v.  Rodocanachi    ....    325 
Burnell  v.  Hunt  .    .     22*,  28,  328,  358 

Burnett,  ex  parte 731 

Burns  v.  Poulsom 148 

Burnside  v .  Dayrell 85 

Burrell,  ex  parte 721 

Burroughs  v.  Elton 613 

Burstall  v.  Beyfus 501 

Burt  v.  Moult" 667 

Burton,  ex  narte  (1  Gl.  &  J.)  680,  685* 
(3  M.  D.  &  D.)    161,  162,  702,  717 

(13  Ch.  D.) 628 

v.  Green 356 

v.  Issitt 215* 

v.  Wigley 454 

v.  Wookey 309* 

Bury  v.  Allen  65,  66,  68.  69,  367,  387, 
492,  519,  739 

v.  Bedford 447 

Bush  v.  Martin 260 

Bushell,  exparte   ....  169,  172,  702 
Butchart  v.  Dresserl40,  218,  219*,  220* 

Butcher,  ex  parte 688,  699 

v.  Pooler 518 

v.  Stead 630 

Butler  v.  Butler 78 

Butlin,  ex  parte    ........    746 

Butt  v.  Bilke 642 

v.  Monteaux 107,  463 

Butterfield,  exparte   ....  608,  722* 

Buxton  v.  Lister 476 

Byers  v.  Dobey 280 

Bygrave,  exparte 641 

CABELL  v.  Vaughan    .    .  273.  280.  282 


AUTHORITIES  REFERRED  TO. 


23 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Caddick  v.  Skidmore 82* 

Cahen,  ex  parte 624 

Caldecott,  re 739 

Calder  v.  Dobell 177 

v.  Rutherford 288 

Caldicott,  ex  parte 716 

v.  Griffiths 50,  567 

Caledonian  Lodge  of  Freemasons      50 

Calthrop,  re 633 

Calton  v.  Bragg 389 

Camberfort  v.  Chapman    255,  256,  and 
Add.  to  p.  193 

Camden  v.  Anderson 324 

Cameron,  re    , 610,  620 

Campanari  v.  Woodburn        ...    211 
Campbell  v.  Campbell   .    .    .  378*,  388 

v.  Flemings 490 

v.  Mulletfc 54,  325,  335 

Candler  v.  Candler 100,  549 

Caiman  v.  South  East  Railway  Co.  665 

Capper's  case 24 

Carew's  case 369,  386 

Carlisle  Canal  Co.,    ex  parte  .    .    .    702 
Carinichael  v.  Carmichael  ....    512 

Carne,  ex  parte 719,  745 

v.  Legh 282 

Carpenter,  ex  parte    573,  698,  741,  752 

v.  Marnell 653 

Carr  v.  L.  &  N.  W.  Railway  Co.        40 

v.  Smith 565 

Carralli  and  Haggard's  claim  .    .    657 

Carrick,  ex  parte 653 

Carrington  v.  Cantillon 272 

Carruthers  v.  Sheddon 112 

Carter,  ex  parte  (2  Gl.  &  J.)      737,  742 

(1  M.  &  A.) 753 

v.  Home 59,  307* 

v.  Southall 273 

v.  Whalley     ....  44,  212*,  214 

Caruthers,  ex  parte 729 

Carver  v.  Pinto  Leite 508 

Cassels  v.  Stewart  303,  313*,  364,  423* 

Castell,  ex  parte 726,  736 

Castelli  v.  Boddington      .    .    .  289,  653 

Catling  v.  Skoulding      509 

Catskill  Bank  v.  Gray 79 

Catt  v.  Howard 128 

Caughey,  ex  parte 639 

Cavander  v.  Bulteel      ....  353,  364 
Cavendish  v.  Geaves  ....  293,  296* 

Cawthorn  v.  Chalie 460,  591 

Cawthron  v.  Trickett 277 

Cefn  Cilcen  Mining  Co 132 

Central   Railway  of  Venezuela  v. 

Kisch 480 

Cesena  Sulphur  Co.  v.  Nicholson      394 

Chambers,  ex  parte  (2  M.  &  A.)  637, 638 

(3  M.  &  A.) 639 


PACK 

Chambers  r.  Howell 488 

Chancellor,  re 615,  620 

Chancey  v.  May 464 

Chandler,  ex  parte  (9  Ves.j    ...    733 

(13  Q.  B.  D.) 745,  747 

v.  Danks 281 

v.  Dorsett 304,  486* 

v.  Parkes 74 

Chapleo  v.  Brunswick  Build.  Soc.      45 

Chapman  v.  Beach 552 

t7.  Beckington 118 

v.  Derby 654 

v.  Koops 357 

Chaplin,  ex  parte 631 

Chappie  v.  Cadell     ....  407*,  497* 

Charles  v.  Branker 90 

Charlton  v.  Poulter     .    .  404,  542,  580 

Chase  v.  Cox 227 

Chavany  v.  Van  Sommer   ....    571 

Chavasse,  ex  parte 92 

Cheap  v.  Cramond 28,  36 

Cheeseman  v.  Price 581 

Cheetham  v.  Crook  .    .    .  292,  294,  596 

v.  Ward 224,  237 

Child  v.  Morley      ....  370,  371  373 

i'.  Stenning 501 

Child,  re 691 

Chippendale,  ex  parte        126,  191,  374 
382,  389,  390 

Chissum  v.  Dewes 439 

Cholmondeley  v.  Clinton  ....    439 

Christian  v.  Taylor 502* 

Christie,  ex  parte  (M.  &  Bl.)    256,  636, 
701,  703,  704 

(lOVes.) 661 

(3M.  D.  &D.) 189,  702 

v.    Commissioners  of   Inland 

Revenue       450 

Christophers  v.  White 268 

Chuck,  ex  parte      13,  28,  328,  690,  732 

v.  Freen 119 

Churton  v.  Douglas  .    .   437,  440,  441* 

445,  543 

City  Bank  v.  Luckie  ....  712,  714 
City  Discount  Co.  v.  Maclean  230,  235 
City  of  London  Gas  Co.  v.  Nicholls 

144,  178 

Clancarty  v.  Latouche 513 

Clark,  re  (3  D.  &  R.)      100 

(De  Gex) 189,  192,  702 

v.  Alexander 510 

v.  Cort 291 

v.  Cullen 300 

v.  Leach 411,  429 

Clarke,  ex  parte  (4  Ves.)     ....    730 

(1  D.  &C.) 637 

v.  Bickers 196*,  595 

v.  Blacks  tock   .  .    187 


24 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [•]  pages.] 


PAGE 

Chirkc  r.  Clement 298 

t.  Dickson      ....  481,  482,  490 

r.  Hurt 428,  472,  574 

i .  1/ord  Abingdon 455 

r.  Tipping 513 

Clarkes,  re 256,  704 

Clarkson.  ex  parte  .  334,  335,  336,  698, 

699* 

».  Edge 438,  455 

Clavering  v.  Westley      596 

Claxton,  ex  parte 636,  643 

v.  Kynaston      237 

Clay,  ex  parte  (6  Ves.) 730 

(1  Mont.  Part.) 733 

r.  Langslow 87,  89 

Clayton's  case     .  199,  226*,  228*,  229, 
230,  236,  250,  253 

Cleather  v.  Twisden   ....  151,  156* 
Clegg  r.  Clegg  ....  57,  59,  310,  323 

T.  Edmonson  308*,  469*,  470,  473, 
475,  508,  571 

r.  Fishwick  303,  307*496,552,611 
Clements  r.  Bowes  463,491,499,500,512 

r.  Hall   .  303,  307,  472,  473*,  475, 
527,  528 

v.  Norris  .  309,  314,  315,  412,  540* 

Clemontson  v.  Blessig 72 

Clifford  r.  Brooke     .    .    .  458,  482,  492 

Clive  v.  Clive 621 

Clough.  re  ....     140,  218,  219,  341 

v.  London  and  North  Western 

Railway  Co 490 

Clowes,  ex  parte  .    .    160,  208,  706,  721 

Coates  v.  Coates 478 

Cobham,  ex  parte 729 

Coburn  r.  Collins 593 

Cockburn  v.  Thompson   .    .    .  462.  463 
Cockerel  1  ».  Aucomte 50,  51 

v.  Barber 381 

Cockle  r.  Whiting 339,  485 

Cockrill  r.  Sparkes 263 

Cocks  v.  Nash 224,  237 

Coffee  v.  Brian      566 

Cofton  v.  Homer 466,  543 

Cohen,  ex  parte 627 

Colbeck,  re. 28,  641,  642 

Colbnrn  r.  Patmore 377 

Cold  well  v.  Gregory 689* 

Colegrave  v.  Man  ley 439 

Coleman,  ex  parte. 641 

Coleman  r.  Riches 148 

r.  Mellereh 513 

Colemere,  re 629 

Coles  v.  Gurney 272 

«.  Sima 455 

Collen  v.  Wright 163,  168 

Collett  v.  Foster 148 

Colley  r.  Smith 567 


PAGE 

Collinge,  ex  parte 692,  737 

Collingwood  v.  Berkeley     .    .    .42,  45 

Collins,  ex  parte 633 

v.  Blautern 106,  370 

v.  Carey 268 

v.  Collins 433 

f.  Evans 370 

v.  Forbes 683 

«.  Jackson 331*,  414 

v.  Prosser 238 

v.  Young 548 

Collinson  v.  Lister 141 

Collyer  v.  Isaacs 7(18 

Colonial  Bank  v.  Whinney    ...    680 

Colquohoun  v.  Brooks 394 

Colson  v.  Selby 281 

Columbian  Government  r.  Roths- 
child   501 

Colyear  v.  Countess  of  Mulgrave      434 

Combe's  case 177 

Commercial  Bank  Corp.   of  India 

and  the  East 248 

Council,  ex  parte  ....  324,  716,  740 

Const  v.  Harris     .  304,  314,  315,  316*, 

319*,  409,  410,  544,  545*  551 

Cooch  v.  Goodman 115 

Cook,  ex  parte  (2  P.  W.)    .    .  646,  692* 

(Mont) 726* 

v.  Catehpole 453 

v.  Collingridge  429,  488,  489,  517, 
519,  528*,  555*,  557,  573,617,619* 

v.  Rhodes 438 

Cooke  v.  Batehellor 278 

T.  Benbow   .    .  389,  391,  417*   418 

v.  Cooke 452 

v.  Eshelby 295 

v.  Seeley 276* 

Cookson  v.  Cookson  .    .  343*,  346,  347 
Coomer  r.  Bromley    .    .  153,  156,  159* 

Coope  v.  Eyre 15*,  18,  53* 

Cooper,  ex  parte  (1  M.  D.  &  D.)    .  334, 
337,  687*,  699,  700 

(2  M.  D.  &  D.) 740 

(10  Ch.)      628 

v.  Chitty 675 

v.  Hood 479 

v.  Met.  Board  of  Works     .    .    439 

v.  Pritchard 752 

v.     Wandsworth     Board     of 

Works 427 

v.  Watlington 442 

v.  Watson 442* 

v.  Webb 463,  499 

Cope  v.  Rowlands 95,  97 

Copeland,  ex  parte 140,  687 

Copeman  v.  Gallant 687 

Copland,  ex  parte 729 

v.  Toulmin  228,  230,  234,  349,  350 


AUTHORITIES  REFERRED  TO. 


25 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Coplestone,  ex  parte 718 

Coppard  v.  Allen 284 

Corbett,  ex  parte 111,748 

Corbridge,  ex  parte 37,  722 

Corcoran  v.  Witt 453 

Cork  and  Bandon  Railway  Co.  v. 

Cazenove 76 

Cork  and  Youghal  Railway  Co     .    191 

Cornelius  v.  Harrison 43 

Cornill  v.  Hudson 258 

Corpe  v.  Overton 75 

Corporation  of  Bristol  v.  Westcott   336 
Corry  v.  Londonderry  and  Ennis- 

ki'llen  Railway  Co 393 

Corsellis,  re 268 

Cossart,  ex  parte 752 

Costeker  v.  Horrox 505,  506 

Cothay  v.  Fennell 276,  277 

Cottam  v.  Partridge     ....  259,  510 

Cotton,  ex  parte 678 

Couldery  r.  Bartruni    ....  714,  746 
Coulson,  ex  parte,  624,   and  Add. 

to  pp.  78  and  626 

Courtenay  v.  Wagstaft 21 

Courtivron  v.  Meunier 753 

Cousins  v.  Smith 104 

Coventry  v.  Barclay     .  409,  421*,  429, 

430,  432 

Cowell  v.  Edwards 376 

v.  Sikes 598,  599 

v.  Watts 82,  83,  468* 

Cowslad  v.  Cely   .  ( 283 

Cox's  Trusts,  re 621 

Cox  r.  Hick  man  .  26,  30*,  31*,  33,  35, 
36,  39,  126 

v.  Hubbard 276 

v,  Stephens 460 

v.  Willoughby 411 

Cradock  v.  Piper 268 

Cragg  v.  Ford 387*,  388* 

Cragoe  v.  Jones 239 

Cramer  v.  Bird 463 

Craven,  ex  parte 629,  630 

v.  Edmondson 668* 

v.  Widdows 729 

Crawford  v.  Hamilton  .    .  363,  583,  590 

v.  Stirling 138 

Crawshay  v.  Collins  218,  323,  340,  381, 

402,  410,  517,  519,  520, 

525,  526*,  555, 574,  588, 

592,  647,  648,  649 

17.  Maule  55,  56,  57,  121*,  122,  218, 

331,  333*,  363,  366,  555,  557, 

558,  559,  571,  583,  587,  590 

Creak  v.  Capell 506 

Crellin  r.  Brook 125 

Cresswell  v.  Hedges    .....      59 
Creuze  v.  Hunter     ,  .    389 


Crew,  ex  parte 639,  640 

Cridland,  ex  parte 640,642 

Crispin,  ex  parte 624 

Croft  v.'  Allison 148 

v.  Pike 339,  354,  599 

Crofts,  ex  parte 723,  734 

Cropper  v.  Knapman 613 

Crosbie  v.  Guion 590 

Crosby  ^.  Crouch 830 

Crosfield,  ex  parte 731 

Cross  v.  Cheshire 564 

v.  Williams 50 

Crosse  v.  Smith 224 

Crossfield  v.  Such 51 

Crossman  v.  The  Queen      ....    594 

Crowder,  ex  parte 692 

Croxton's  case 382,  386 

Cruikshank  v.  McVicar    377,  480,  492, 

520* 

Cruse  17.  Paine 375 

Cruttwell  v.  Lye 440 

Cubitt  v.  Porter 562 

Cuffe  v.  Murtagh 122 

Cullen  17.  Thomson's  Trustees  and 

Kerr 482 

Cumberledge  r.  Lawson     ....    137 

Cummins  v.  Cummins 240 

Currie,  ex  parte    ........    753 

Curry,  re 690 

Curtis's  case 75 

Curtis  v.  Barclay 370,  372 

v.  Perry 324 

Cust,  ex  parte 734 

distance  v.  Bradshaw 348 

Cutbush  t?.  Cutbush 609 

Cutten,  ex  parte 640,  642 

v.  Sanger 425 


DACIE  v.  John 554* 

Dadswell  v.  Jacobs 504 

Daintry,  re 645 

Dale  v.  Hamilton  63,  81*,  82,  85,  129, 
304,  434,  477* 

Dally  ?7.  Wolferston 752 

Dance  v.  Girdler 118 

Daniel  i:  Cross  ....  247,  251,  596 
Daniell  v.  Roy.  Brit.  Bank  ...  491 

v.  Sinclair 514 

Dann,  ex  parte 629 

Darby  v.  Boucher 191 

17.  Darby 340,  345*,  346 

Darwent  v.  Walton  .  .  .194,  283,  596 

Davenport,  ex  parte 716 

David  v.  Ellice  ....  242*  243,  253 
Davidson,  ex  parte 739,  740 

v.  Napier     .    .  439,  542,  669*,  670 

17.  Tulloch 482,  595 


26 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Davies  r.  Davies  (2  Keen)   .  487*,  494, 

613,  614 
r.  Davies  (30  Ch.  D.)   .    .  437,  442 

r.  Games 333 

r.  Hawkins 316 

r.  H-Mi-Mui    .    .  4:57,  440,  442,  444 
r.  LumloiuS:  1'rov.  .Marine  Ins. 

Co 480 

•r.  Makuna 98,  99 

I>a\  is's  case  (12  Eq.) 715 

Davis,  ex  parle  (4  De  G.  J.  &  S.)     21, 

727,  741 
r.  Amer   .    .    .  448,  479,  543,  550* 

,-.  Fisk 462 

r.  .Tones 412 

r.  Johnston 60,  470* 

r.  Morris 300 

Davison,  re  .    .  256,  257,  704,  745,  747 

r.  Donaldson 249 

Davidson  v.  Farmer 637 

r.  Gillies 394 

r.  Robertson 130,  184 

Davys  v.   Douglas 101 

Dawe  v.  Vergara 625 

Daw  kins  v.  Antrobus 466 

Dawson,  ex  parte 645 

r.  Beeson 437,  440 

7-.  Dawsou 514 

f.  Fitzgerald 452 

Dean  r.  Allen 594 

v.  Macdowell 312,  419 

r.  Newhall 225,  237 

v.  Wilson      558 

Dear,  ex  parte 699 

Deare  ».  Soutten 191 

De  Begnis  v.  Armistead    .    .101,  105* 

De  Berenger  v.  Hamel 581 

De  Cerkom  v.  Smith  ....  40,  49,  88 
De  Bussche  v.  Alt  ...  306,  307,  467 
Decks  v.  Stanhope  .  .  .  460,  461,  499 

Deeze,  ex  parte 655,  658 

Defries  r.  Creed 554 

De  Gendre  v.  Kent 621 

De  la  Rosa  v.  Prieto 99 

De  la  Rue  v.  Dickinson 508 

Delauney  r.  Strickland  ....  50,  51 
Delhasse,  ex  parte  ....  11,  35,  38* 

Deloraine  v.  Browne 475 

De  Mattos  r.  Saunders 654 

DC  .Maiin.it  r.  Saunders  .  192,  281,  295 

lit-  Ma/ar  r.  I'ybus 114 

Dent  r.  London  Tramways  Co  .   .    394 

r.  Turpin 62 

Denton  r.  Great  Northern  Railway- 
Co    482 

v.  Macneil 490 

r.  Peters 565 

r.  Rodie 131,  390 


PAGE 

Denys  «.  Schuckburg 55 

De  Ribeyre  v.  Barclay  .  131,  153*,  160, 

165 
Deering  v.  Winchelsea    .    .    .  368,  376 

Derryr.  Mazarine 77 

De  Tastet,  ex  parte 734 

r.  Bordenave 217,  541 

v.  Bordieu 551 

T.  Carroll 145 

v.  Shaw  ....  Ill,  115,  568,  569 

Deux  7'.  Jeffries    .' 145 

Devajnes  v.  Noble  .  194,  517,  595,  596, 
597,  601,  605* 
Devaynes  v.  Noble. 

Barin's  case     .    .  152*,  161,  165 
200,  596 

Brice's  case 211,  605 

Clayton's  case  .   152*,  250,  596, 
597 

Houlton's  case  .  .  47,  211,  605 
Johnes's  case  .  .  .  211,  605 
Palme's  case  ....  250,596 
Sleech's  case  161,  194,  200,  250, 
596,  597,  602 

Warde's  case 596 

Dever,  ex  parte  (No.  1)     .    .    .710,711 

(No.  2) 710,  711,  713 

Dewdney,  ex  parte 633 

Dewhurst,  ex  parte  (7  Ch.)    .    .    .    639 

(8Ch.) 713 

Dickenson  v.  Lockyer 240 

Dickin,  ex  parte 675 

Dickinson  v.  Valpy  >.   20,  42*,  85,  125, 
127,  129,  130,  203 

Dickson  v.  Cass 663,  668 

Digby,  ex  parte  .    .    .28,  640,  641,  642 

Diggle  v.  Higgs 106 

Dimes  v.  Scott 620 

Dimsdale  v.  Robertson 452 

Dimsdale  v.  Bradford      .    .      390,  433 

Dixon,  ex  parte 746 

v.  Clark 226 

v.  Cooper 29 

v.  Hammond 288,  341 

v.  Holden 544 

v.  Wilkinson 152 

Dobbin  v.  Forster 286 

Dobell  v.  Stevens 481 

Dobinson,  ex  parte 702 

Dobson,  ex  parte 681 

Docker  v.  Somes  .     523,  536,  615,  617 

Dockway  v.  Dickenson 279 

Doddington  v.  Hallet   .    .  61,  339,  352 

Dodgson,  ex  parte 565,  741 

Doe  v.  Baker 280 

v.  Bluck 328  562 

v.  Horn 562 

v.  Hulme   .    .    . 139 


AUTHORITIES  REFERRED  TO. 


27 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Doe  v.  Ingelby 634 

v.  Miles 328,  572 

r.  Prosser  .    .    .    .» 58 

v.  Roe 273 

v.  Summersett 139 

Dolman  v.  Orchard  .    .    .  214,  215,  216 

Domville  v.  Solly 506 

Donaldson  v.  Williams 147 

v.  Williamson 314 

Doo  v.  Chippenden 281 

Dorau  v.  Simpson 613 

Dore  v.  Wilkinson 146 

Dorman,  exparte 685 

Doubleday  v.  Muskett 45 

Douglas  v.  Patrick 136 

Dover  v.  Opey 104 

Downam  v.  Matthews 294 

Downs  v.  Collins   .    433,  434,  476.  479, 

555,  573 

Drake  v.  Mitchell 256,  704 

v.  Symes 502*,  503 

Draper  v.  Manchester  and  Sheffield 

Railway  Co 504 

Drennen  v.  London  Asc.  Co  ...      20 

Dresse  v.  Norwood 141 

Drew  v.  Drew 507 

v.  Nunn 76,  213 

Driver  v.  Burton 274 

Drouet  v.  Taylor 85 

Drury  v.  Drury 59 

Dry  v.  Boswell 12,  29* 

v.  Davey 118 

Dublin  and  Wicklow  Railway  Co. 

v.  Black 75 

Dubois  v.  Ludert 281,  295 

Ducarrya.Gill 180 

Duckworth,  re      657 

Dudgeon  v.  O'Connell     .    .    .  135,  137 

Duff  v.  East  India  Co 134 

Duignan  v.  Walker 437 

Duke  of  Brunswick  v.  Slowman  .    149 
Duke  of  Northumberland  v.  Todd   117 

Duncan,  exparte 639,  642 

v.  Chamberlayne 680 

v.  Hill 89 

v.  Lowndes 138,  179 

v.  Luntley 458,  492 

Dundonald  v.  Masterman  ....    151 

Dunlop,  exparte 704 

Dunn  v,  Campbell 505 

Dunne  v.  English 306* 

Dunnicliff  v.  Mallett 62 

Durham's  case 201 

Dutch  West  India  Co.  v.  Moses  .    115 

Dutton  v.  Morrison     .    .  357,  359,  632, 

671, 675,  695 

Duvergier  v.  Fellows  ....    99,  102* 
Dyke  v.  Brewer 207* 


Dyster,  exparte 690 


EAGER  v.  Barnes 153 

Eason  v.  Henderson 560 

Easterbrook  v.  Barker 30 

Eastern    Union    Railway    Co.    v. 

Cockrane 118 

East  India  Co.  v.  Blake  .  383,  384,  455 

Eastwood  v.  Bain 180 

Easum  v.  Cato 655,  656* 

Ebbett's  case 76 

Ebbs  v.  Boulnois      752,  756 

Eberle's  Hotels  Co.  v.  Jonas     .    .    658 

Eckhardt  v.  Wilson 289 

Eddie  v.  Davidson 357 

Edington  v.  Fitzmaurice   ....    481 

Edmiston  v.  Wright 373* 

Edmonds,  ex  parte 722,  723* 

v.  Bushell 181* 

Edmonson  v.  Davis 101 

Edmunds  v.  Robinson 69 

v.  Wallingford 369,  373 

Edmundsou  v.  Thompson     43,  85,  202 
Edwards,  ex  parte  (1  Atk.)    ...    660 

(13  Q.  B.  D.) 665 

(14  Q.  B.  D.) 703 

v.  Aberayron  Mutual  Soc.    98,  452 

v.  Cooper 666 

v.  Glyn 630,  653 

v.  Hooper 666 

v.  Martin 678,  680 

v.  Scarsbrook 709 

Eggington  v.  Cuniberledge    .    .    .    272 

Ekins  »>.  Brown    . 340 

Elbinger  Actien,  &c.  v.  Claye  .    .    275 
Electric  Telegraph  Co.  of  Ireland    575 

Elgie  v.  Webster      564 

Elliot  v.  Brown     ....  328,  341,  541 

v.  Davis 130,  137 

Elliott  v.  Turquand 663 

Ellis,  exparte  (Mon.  &B1.)   ...    673 

(2G1.  &  J.) 737,742 

r.  Kelly 99 

v.  Schmoeck 42 

v.  Walker 620 

Ellis  v.  Ward 22 

c.  Watson 90 

Ellston  v.  Deacon 171 

Elmer  v.  Creasy 507 

Elphinstone  v.  Monkland  Iron  and 

Coal  Co 455 

Elton,  exparte 692,  730 

Emly,  exparte  .    .    .  325,  329,  703,  731 

v.  Lye 186,  189* 

Emma  Silver  Mining  Co.  v.  Grant  707, 

752 
Emmet  is.  Butler  .  .    216 


28 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [•]  pages.] 


PAGE 

Empress  Engineering  Co.,  re     .    .    434 

Empson's  case  .     • 88 

Kmlrrhv,  r.c  ]>artc 690 

Endo  r.  Caleham 512 

England  r.  Curling  312,  409,  413,  476*, 
517.  539* 
English  and   American   Bank,  ex 

jmrte 716 

English    and    Irish   Church    and 
I Hiv.  Insur.  Soc.      .......    32* 

Krirhsen  v.  Ijtst 394 

Ernest  v.  Nicholls 189 

Essell  f.  Hayward 582* 

Essex  r.  Essex  81,  333,  345*,  411,  429, 

479 

Estwick  v.  Conningsby 551 

European  Bank,  ex  parte    ....    719 

Evans,  re 604,  606,  607* 

t- .  Buck 501 

v.  Coventry  391, 517,  539,  546*  551 

v.  Curtis 112 

v.  Drummond     213,  214,  243,  244, 
247*  253,  255 

r.  Hooper 458 

«.  Richardson   ....   72,  92,  104 

r.  Smallcombe 467 

f.  Stokes 460,  461 

r.  Yeatherd 386 

Everet  v.  Williams 93* 

Everett  v.  Blackhouse     .    .    .   671,  729 

Everth  t'.  Blackburne 97 

Ewart  v.  Williams 537 

Ewer  v.  Ambrose 86 

Ewing,  re 340 

v.  Ewing 390,  430 

r.  Osbaldiston    .    .    101,  102*,  355 
Eyre,  ex  parte    .    .    148,  153,  158*,  179 


FAIKNEY  v.  Reynous 105 

Fair  v.  Mclver 659,  663 

Fairburn  v.  Pearson 552 

Fairlie,  ex  parte 704,  706 

v.  Fenton 177 

v.  Qnin 272 

Fairthorne  v.  Weston  .   465,  497*,  540, 

575,  582 

Faith  r.  Richmond  ....  184*,  185* 
Falcke  v.  Scottish  Imp.  Ins.  Co.  .    372 

Faldo  r.  Griffin 213 

Falkland  v.  Cheney 420 

Fannin  r.  Anderson 258 

Fiirhull  r.  Farhall 47,  606 

Furlovv,  rx  parti* 753 

Farqtihar  v.  Hadden    ....    340,619 

Farr  r.  Pearce 437t  444 

Farrar  r.  Beswick     ......    349*  568 

v.  Deflime 214 


PAGE 
Farrar  v.  Hutchinson  ....   135,  270 

Furrington  v.  Chute 515 

Fauntlerov's  case 155 

Fawcett  v.  Whitehouse  303,  313*,  391, 

494,  496 

Featherstone  v.  Hunt   ....   244,  249 

Featherstonhaugh  v.  Fenwick  121,  122, 

307*,  340,  410,  413,  527, 

555,  571,  574,  592 

v.  Turner    66.  381,  423*,  424,  479, 

525,  527,  528,  536*  616 

Fell,  ex  parte  .    334,  336,  687,  688,  698 

Fennings  v.  Grenville  .  19,  61,  316,  562 

Fereday  v.  Hordern 16,30 

v.  Wightwick  55,  57,  333,  517,  728 
Ferguson  v.  Fyffe   .    128,  139,  247,  390 

Ferns  v.  Carr 65,  66,  67 

Ferrar,  re 703 

Fewings,  ex  parte 255 

Ffooks  v.  South  Western  Railway 

Co 410 

Field,  ex  parte 731 

v.  Carr 230 

Fife,  ex  parte 624 

Banking  Co.,  ex  parte  .    .    .    .    322 

Figes  v.  Cutler 80,  559 

Figgins  v.  Ward 273 

Finch,  ex  parte 588,  652,  669 

Findlay,  ex  parte  .    .  599,  720,  728,  730 

Finkle  v.  Stacey 18 

Firbanks  Ex.  t'.  Humphreys  45,  163,481 

Fisher,  ex  parte 628,629 

v.  Bridges 105 

f.  Farrington 601 

v.  Keane 466 

v.  Liverpool  Marine  Insur. Co.     98 
v.  Taylor    .    .    .  132,  133,  190,  203 

Fitzgibbon  v.  Scanlan 308 

Fitzherbert  v.  Mather 141 

Fleet  v.  Murtin 177 

Fleming  v.  Manchester,  Sheffield 
&  Lincolnshire  Railway  Co.  .    .    199 

Flemyng  v.  Hector 50 

Fletcher,  ex  parte 678,  685 

«.  Dyche 291 

v.  Stevenson 594 

Flint,  ex  parfe 656,  661 

Fliutoff,  ex  parte 702,  703 

Flintum,  ex  parte 729 

Flitcroft's  case 394 

Flockton  v.  Bunning   .   522,  524,  530*, 
535,  615,  617,  618 

Flood  v.  Patterson 263 

Flower,  ex  parte 711 

v.  Young 85 

Flyn,  ex  parte 683,  687 

Foley,  ex  parte  . 101 

f.  Hill  .    508 


AUTHORITIES  REFERRED  TO. 


29 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Forbes  v.  Skelton 259 

v.  Steven 348 

Ford,  re  (8  Dowl.) 152 

exparte  (1  Ch.  D.) 639 

(3  M.  D.  &  D.)      715 

(18  Q.  B.  D.) 626 

v.  Tynte 538 

v.  Whitmarsh 42 

Fordyce's  case 634*,  635 

Fore  Street  Warehouse  Co.  v.  Dur- 

rant&Co 266 

Forman  v.  Homfray     ....    494,  497 

Forrester  v.  Bell 24 

Forshaw,  re .    120 

Forster,  exparte 651 

v.  Hale 81*,  82,  324 

7.'.  Lawson 278 

v.  Mackreth 133 

v.  Smith 659* 

r.  Wilson 663 

Foss,  exparte 678,  681 

r.  Harhottle 466 

Foster  v.  Allanson 564,  668 

r.  Crabb 562 

v.  Donald 505,  506 

r.  Hodgson 509 

Fowler  v.  Coster 639 

v.  Raynal 113 

v.  Wyatt 514 

Foxr.  Clifton  12,  25,  43,  83,  85,  90,  365 

v.  Frith 565 

v.  Hanbury  146,  212,  218,  562,  568, 

569*,  583,  647,  648,  649, 

666.  671*,  672 

Foxley,  exparte 627 

France  v.  White 292 

Francis  v.  Doe 562 

Frankland  v.  McGusty 171 

Frankly n,  exparte 730 

v.  Thomas 359 

Franks,  ex  parte 77 

Fraser  r.  Hill 99 

v.  Kershaw  542,  549*,  568,  588, 
671,  673 

v.  Murdoch 374 

Freeland  v.  Stansfield  67,  69,  542,  549, 

670 

Freeman,  exparte  (Buck)  208,  705,  706, 

745 

(Cooke's  B.  L.) 725 

v.  Cooke 40 

v.  Fairlie 404,  504,  537 

v.  Gainsford 348 

v.  Lomas 291 

r.  Pope 627 

Freeu,  exparte 119 

French  v.  Andrade 291,  341 

v.  Fenn    .  .  665* 


PAGE 

French  v.  French 209 

v.  Macale 455 

v.  Styring  .  14,  18*,  51,  54,  564 
Freshney  v.  Carrick     ....    677,  682 

Frietas  v.  Dos  Santos 4S2 

Frith  v.  Cartland 162 

v.  Forbes 711 

Fromont  v.  Coupland  13*,  328,  565,  567 

Frost  v.  Moulton 127,  122 

Frowde  v.  Williams,  see  Add.  to  p.  38. 
Fry,  exparte  ....  208,  705,  706,  745 

Fryer  v.  Ward 619 

Fuller,  ex  parte 695 

Fur-nival  v.  Weston  .  .  145* 


GABRIEL  v.  Evil 21*,  202 

Gadd  v.  Houghton 179 

Gainsborough  v.  Stork 430 

Gainsfordu  .  Griffith 455 

Gale  v.  Leckie 14,  559,  563 

v.  Lewis 680 

Gallimore,  ex  parte 636 

Galway  v.  Matthew     170*.  174*   175*, 
188*,  190,  210,  370 

Games,  exparte 631 

Garbett  v.  Veale 361,  676 

Garden  Gully  Co.  v.  McLister  470,  472, 

475,  498 

Gardiner  v.  Childa  .    .  14,  144,  179,  203 
Gardner,  ex  parte 639 

v.  London,  Chat.   &   Do.  Ry. 

Co.   '    '    ' 545 

v.  McCutcheon 309* 

v.  Rowe 630 

Gardom.  ex  parte 138 

Garland,  ex  parte     .  28,  593,  604,  608*, 
609,  722,  724 

v.  Jacomb  .....  131,  171,  216 

Garrard  v.  Hardey 93 

Garrett  v.  Handley 275* 

Garstin  v.  Asplin 359 

Gaskell  v.  Chambers 506 

Geaves,  exparte  151,  161,  683,  702,  716 
Geddes  v.  Wallace    10,  13,  15,  64,  385, 

393,  409 

Gedge  v.  Trail 487,  613 

Gellar,  re  (1  Rose) 28,  140 

Geller,  exparte  (2  Madd.)  .    .    .    .733* 

Gemmel,  ex  parte 353 

General  Co.  of  Land  Credit  ...      91 
General  South    American  Co.   ex 

parte 712 

George  v.  Clagett 295 

Gerhard  v.  Bates 482 

German.  Mining  Co.'s  case  .    .  191,  383 

Gething  r.  Keighley 513 

Gibblett  v.  Read  .  .    443 


30 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [•]  pages.] 


Gibbons  r.  Wilcox 90 

Gibbs,  ex  partc 753 

r.  (Juild 260 

r.  Merrill 74,  281 

Gibson,  ex parte  (2  Mon.  &  Ayr.)  337, 

699 

(4  Ch.) 248 

r.  Goldsmid 479 

r.  Lupton 18*,  54 

Gilchrist,  ex  parte 78 

Gill,  ex  parte 741 

r.  Manchester.  Sheffield,  &c., 

Railway  Co. ,    .    78 

Gillam,  ex  parte 642 

Gillan  r.  Morrison    .    .    .  369,  374,  385 

Gillett,  ex  parte 683 

f.  Thornton 411,  453 

Gillow  v.  Lillie 130 

Gilpin  f.  Enderby 13,  16,  30 

Ginesi  v.  Cooper  &  Co 440 

Glassington  v.  Thwaites  312,  316,  423*, 

540* 
Gleadon  v.  Tinkler  .......    169 

Gleadowv.  Hull  Glass  Co.  382,  383,  386 

Gledstanes,  ex  parte 653 

Glengall  (Earl  of)  v.  Eraser  ...    503 

Glenny  v.  Smith 446 

Gliddon,   ex  parte    111,  721,  725,  737* 

Glossop  f.  Colman 74 

Gloucester,  Aberystwith,  &c.,  Rail- 
way Co.,  re 133 

Glyn,  ex  parte 653 

r.  Caulfield 504 

«.  Hood 364,  584 

Goddard  v.  Cox 228 

v.  Hodges     .    .    .28,  227,  567,  584 

f.  Mansfield 454 

Godfrey,  ex  parte 755 

v.  Macaulay 222 

v.  Turnbull 222 

Gold  v.  Canham 543 

Golding :v.  Vaughan 291 

Goldsmid  v.  Cazenove 748 

Goldsmith  v.  Levy 271 

Good,  ex  parte  (5  Ch.  D.)    .    .        .239 

(21  Ch.  D.) 669 

r.  Blewitt 463 

Goodall,  ex  parte 753 

v.  Skerratt 259 

Goode  t;.  Harrison 74,  76* 

Goodman,  ex  parte 715 

t;.  De  Beauvoir 271 

v.  Whitcombe   301,  404,  546,  548, 
551,  580 

Goodtitle  v.  Tombs      58 

v.  Woodward 139 

Goodwin  t>.  Parton 263 

Gordon,  ex  parte   .    .  599,  649,  722,  723 


PAGE 

Gordon  v.  Ellis  131, 140,  269,  292, 293*. 
294*,  296* 

v.  Ho-wden 99 

v.  Rutherford 519 

Gorham  v.  Thompson 222 

Gorrie  v.  Woodley 112 

Gothenburg  Commercial  Co.,  re   .    710 
Gough  v.  Davies         ....  246*,  253 

Gould,  ex  parte 152 

re  ex  parte  Official    Receiver 

Add.  to  p.  628 

v.  Shoyer 643 

Goulding  and  Davies,  ex  parte  173,  703 
Gouthwaite  «.  Duckworth  .    .  204,  205* 

Cover's  case 480 

Gow  v.  Forster 621 

Gowan  v.  Forster 261 

Gowar,  re 644 

Grace  v.  Smith      .    .  26,  27*,  28,  29.  30 

Graham,  ex  parte 706 

v.  Chapman 629 

v.  Furber 677,  681 

v.  Hope 222,  223 

v.  McCulloch    ..•.  687,  689*,  700 

v.  Mulcaster 638,  646 

v  Robertson 289,  565 

v.  Wichelo 240 

Grain's  case 247 

Grammar  v.  Nixon 148 

Grant  v.  Jackson 85,  89,  128 

v.  Norway 148 

v.  Prosser 272 

Graves  v.  Cook 565 

«.  Sawcer 568 

Gray,  ex  parte 635* 

v.  Chiswell 598,  599 

v.  Haigh 405,  53g 

v.  Pearson 51,  458 

Grayburn  v.  Clarkson 612 

Grazebrook,  ex  parte 741* 

Great  Luxembourg  Railway  Co.  v. 

Magnay 508 

Western  Colliery  Co.  v.  Tuck- 
er      508 

Western  Insurance  Co.  v.  Cun- 

liffe 307,  458,  492 

Western  Railway  Co.  r.  Rush- 
out  315 

Greatrex  v.  Greatrex    .    .  404,  420,  542 
Green  (3  De  G.  &  J.)  .    .    .    .    .    .    644 

(1  D.  &  C.) 693 

«.  Beesley 11* 

«..  Briggs     ....    54,  61,  62,   355 

v.  Deakin 171 

v.  Greenbank 74 

v.  Humphreys 260 

».  Waring 454 

«.  Weaver  .    .  97 


AUTHORITIES  REFERRED  TO. 


31 


[The  paging  refers  to  the  [*]  pages.] 


Greenham  v.  Gray  .  .  11,  12,  14,  563 

Greening  v.  Clarke 679 

Greenshield's  case 650 

Greenslade  v.  Dower  .  .  131,  132,  203 

Greenwood's  case 175 

Gregory  v.  Hurrill 259 

v.  Patchett 314,  394 

Grellier  v.  Neaie 89 

Greville  «.  Greville 113 

Griffin,  ex  parte ,.636 

v.  Ashby \  262 

Griffith,  re  (12  Ch.  D.) 621 

ex  parte  (23  Ch.  D.)  .    .    .  623,  629 

v.  Paget .  395 

Griffiths,  re  . 257 

v.  Griffiths 120,  439 

Grill,  ex  parte 736 

Grise  wood's  case  (or  ex  parte)  .  .  93 

Grisselt,  ex  parte 624 

Griswold'v.  Waddington  .  .  .  72,  585 

Groom,  ex  parte 716,  750 

Gross  v.  Dufresnay 647 

Groux's  Soap  Co.  v.  Cooper  .  .  .  118 

Grugeon  v.  Gerrard 714 

Grvlls,  ex  parte  . 644 

Guidon  v.  Kobson  ...  89,  274,  277 

Guion  v.  Trask  364 

Gurriey,  ex  parte  336,  698,  699,  705,  706 

v.  Evans 89,  181 

Guthrie  v.  Fisk 633 

Gwyn  v.  Godby 389 


HABERSHON  v.  Blurton  .  358,  359,  360, 

493 

Hackwell  v.  Eastman 493 

Haddon  v.  Ayers 563 

Hadley,  ex  parte 752 

v.  Macdougall 504 

Hagell  v.  Currie 506 

Hague  v.  Rolleston  646,  649,  667*,  668 

Haig  v.  Gray 284,  342 

Haines,  ex  parte 644 

Hale  v.  Allnutt 630 

v.  Hale    .    .    .    108,  520,  552*,  555 

Hales  v.  Petit 340 

Halfhide  v.  Penning 452 

Halket  v.  Merchant  Traders'  Loan 

and  Insur.  Assoc 201 

Hall,  ex  parte  (3  Deac.) 741 

(De  Gex) 638 

(Mon.  &  Ch.) 633,  636 

(9  Ves.) 731 

(17  Tea) 624 

v.  Bainbridge 177,  281 

v.  Barrows 447 

v.  Curzon 86 

v.  Fennell  .  .    608 


PAGE 

Hall  v.  Franklin 71 

v.  Hall  (12  Beav.    and  3  Mac. 
&  G.)      .    .  539r  540*,  545*,  546, 
547,  549,  572 

(20  Beav.) 447 

v.  Huffarn 341 

v.  Lanning 271 

v.  Noyes 508 

v.  Rougham 341 

v.  Smith      188 

v.  West 183* 

Hallett  v.  Dowdall 201 

Hallett's  estate,  re  ...  162,  228,  234 

Halliday,  ex  parte 628 

Hambridge  r.  De  la  Crout-e    .    .    .    272 
Hambro  v.  Hull  and  London  Fire 

Insurance  Co 184 

Hamer,  ex  parte 644 

v.  Giles 517,  518 

Hamers'  Devisees'  case 212 

Hamil  v.  Stokes     .  66,  67,  69,  482,  739 

Hamilton  v.  Bell 677,  682 

v.  Smith 24,  385 

Hamniersley  v.  Knowlys    ....    227 

Hammond,  ex  parte      752 

v.  Douglas 343,  344,  526 

v.  Ward 543 

Hampden  v.  Walsh 106 

Hamper,  ex  parte   28,  29*,  30,  328,  359, 
633,  637.  640 

Hancock  v.  Bewley 62 

v.  Haywood 289,  647 

v.  Hodgson     .    .' 177 

Hankey  v.  Garratt 671 

v.  Hammock 609 

v.  Smith      657 

Hanslip  v.  Kitlxyi 350 

Hanson,  ex  parte 661 

Harcourt,  ex  parte 636 

Hardcastle,  ex  parte 640* 

Harding,  ex  parte  (15  Eq.)     ...    682 
(12  Ch.  D.)    .    .    .    .    138,  179,  192 

v.  Glover 548,  551 

v.  Williams 537 

Hardinge  v.  Webster 543 

Hardman  v.  Booth 41 

Hare,  ex  parte    ....    325,  328,  684* 
v.  London  and  North-Western 

Railway  Co 507 

Hargreaves,  ex  parte  721,  722*,  726,  736 

v.  Hall 559 

Hargrove,  ex  parte 98 

Harkness  v.  Steward 482 

Harley  v.  Greenwood 718 

Harman,  ex  parte 721 

v.  Johnson  .    .    .    .    131,  151,  156* 

Harper,  ex  parte  (1  De  G.  &  J.)  435*,  436 

(20  Ch.  D.) 636 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  C*]  pages.  ] 


Harper  r.  Godsell 140,  569 

Harrington  r.  Churchward     .    35,  493 
Harris,  ex parte  (1  Mad.)    .    187,  686*, 

700,  732 

(1  Ro.  and  2  V.  &  B.)  721,  725,  734 

v.  Farwell  .    .  247,  250,  251*.  596, 

600,  644 

v.  Ferguson 51 

t>.  Harris 507 

c.Hill 89 

r.  Nickerson 480 

v.  Kickett 629 

Harrison,  ex  parte  (2  Kose)     .    .   54,61 

(2G1.  &  J.) 641 

(28  Ch.  D.) .    652 

v.  Arniitage 496,  546 

v.  Barton 51 

v.  Bevington 278,  279 

v.  Brown 463 

v.  Gardner 440,  442* 

r,  Jackson 137,  271 

v.  Millar 97 

tr.  Tennant  .    .   575,  580,  581*,  582 

Hart  v.  Alexander   .    .    .  223,  248*  254 

v.  Clarke   390,  391,  428,  470,  472*, 

473,  475,  572,  574 

Hartley  v.  Manton 238* 

Hartop,  ex  parte    ....  177,190,703 
Hartz  T.  Schrader 542,  547 


layman,  ex  parte  . 


Harvey  v.  Beckwith 


.  51,  464,  517 


v.  Bignold 460,  461 

v.  Collett 105,  106,  463 

v.  Crickett218,  569,  667,  672*,  674 

v.  Kay 87,  89 

v.  Towers 169 

Harwood  v.  Edwards 271* 

Hasleham  v.  Young 138 

Hassel  v.  Simpson    * 631 


v.   Merchant    Traders' 
and  Insurance  Assoc. 


Loan 


201 


Hassells  v.  Simpson 631 

Hatchard  v.  Mege 595 

Hatton  v.  Royle 129,  272 

Hawken  r.  Bourne  .    .    .    124,  133,  176 

Hawker,  ex  parte 627 

Hawkins  v.  Hawkins,  328,  334,  337,  541 

v.  Parsons 

v.  Penfold 661 

v.  Ramsbottom 290 

v.  Whitten 663 

Hawkshawt.  Parkins,  135, 137, 145,359 
Hautaynet?.  Bourne,  .    .   126,  132,  19( 

Haw  trey,  ox  parte 68' 

Hay,  ex  parte     .......  254,  704, 

v.  Fairbairn 67f 

v.  Mair 2K 

Hayden  ex  parte 73 

Haydon,  ex  parte 72 


PAGE 
688,  690*,  700 


iaythorne  v.  Lawson 278 

layward,  ex  parte  (Cooke's  B.  L.)    694 

lealey  v.  Story 188* 

ieap  v.  Dobson 203 

ieath,  ex  parte 688 

v.  Hall 718 

r.  Hubbard 61 

«.  Percival  ....    243*,  253,  602 
v.  Sansom  121,  169,  213*,  363,  583 
Heathcote  v.  Hulme,  522,  531,  615,  616, 

617 

v.  Livesley 675 

Heaton,  ex  parte    .    143,  160*,  161,  191 

Medley  v.  Bainbridge 131 

Heilbut  v.  Nevill  .  131,  172,  269*,  289, 

486,  667 

Helen,  The 92 

Hellier,  ex  parte 714 

Helme  v.  Smith     ....    54,  124,  566 
Heliaore  v.  Smith  (No.  1)  323,  358,  359, 

360,  361 
v.  Smith  (No.  2)    ....  539,  554 

Helsby  v.  Hears 207 

Hemingsr.  Pugh 458 

Henderson,  ex  parte 75,  281 

v.  Eason 59,  560 

v.  Royal  British  Bank  .    .  103,  491 

v.  Wild 135,  270 

Hendriks  v.  Montagu 114 


Hendry  ?;.  Turner 


214,  426,  588 


Henley  v.  Soper 564 

Henniker  v.  Wigg 235 

Hercy  v.  Birch 476 

Herkimer,  The 63 

Herman  v.  Jeuchner    .  106 


Hermann  Loog  v.  Bean  . 


542,  543 


Hern  v.  Nichols 148 

Hernaman,  ex  parte 255,  703 

Herries  v.  Jamison 299 

Herring  v.  Walround 92 

Hesham,  ex  parte 726,  736 


Hesketh  v.  Blanchard  . 


28,  563 


Heslin  v.  Hay J 

Heslop,  re 677 

Heydon  v.  Heydon 357* 

Heyhoe  v.  Burge     .  12,  28,  29*,  49,  89 

Heyne  v.  Middlemore 493 

Hey  wood  v.  Watson 565 

Hichins  v.  Congreve  303,  313,  464,  496, 

506 

Hickie  &  Co 'scase 713 

Hickin,  ex  parte 22,  727 

Hickman  v.  Cox 30* 

Higgen's  case 255,  256 

Higgins,  ex  parte 255,  703 

v.  Sargent 389 

«.  Senior     . 192,  281 


AUTHORITIES  REFERRED  TO. 


33 


[The  paging  refers  to  the  [»]  pages.  ] 


PAGE 

Hill,  ex  parte  (3  M.   &  A.    and    2 

Deac.) 723,  745,  750* 

Hill,  ex  parte  (2  Bos.  &  P.  N.  R.)  733 

(23  Ch.  D.) 629 

v.  King 390,  538 

v.  Smith 656 

Hill  &  Hymans,  ex  parte  ....    638 

Hill's  case  (20  Eq.) 595 

Hills  v  McRae  393,  284,  596,  597,  598, 

599,  600 

v.  Nash 460 

Hindmarsh,  re 260 

Hinds,    ex  parte 324,  734 

Hirsch  v.  Im  Thurn    ......    453 

Hirst  v.  Tolsou 66 

Hitchcock,    ex  parte 706 

Hoare  v.  Contencin 193 

v.  Dawes 18 

v.  Oriental  Bank  Corporation  111, 

701 

v.  Peck 509 

Hobbs  v.  Wayet 374,  375 

Hobson,  re 675 

v.  Bass 228 

Hoby  v.  Roebuck 240 

Hodges  v,  London  Trams   Omni- 
bus Co 446 

Hodgkin,  ex  parte 629,  630 

Hodgkinson,  ex  parte      254,  624,  702, 

704,  732 

v.  Mayer 101 

v.  Travers 642 

Hodgson,  re  (3  A.  &  E. ) 100 

re  (31  Ch.  D.)  193,  195,  257,  284, 
460,  596,  597,  598,  603 

ex  parte  (2  Bro.  C.  C.)     ...    729 
Hogarth  v.  Latham    .    .    .    .     128  130 

v.  Wherley 136 

Hogg  v.  Bridges 632 

v.  Skene 169 

Hoggard  v.  Mackenzie      679,  682,684* 

Holden  v.  Webber 309 

Holderness  v.  Rankin 682 

v.  Shackels    .  • .  352,  355,  647,  728 
Holdsworth,  ex  parte      .  169, 170,  593, 

604,  702 
Hole  v.  Bradbury 114,  288 

v.  Harrison 376 

Holford,  ex  parte 645,  646 

Holgate  v.  Shutt  ....  513,  514,  520 

Holiday,  re 272 

Holland  v.  King 433 

v.  Teed 118 

Holliday  v.  Camsell 562 

Hollyford  Mining  Co 403 

Holinan  v.  Johnson 104 

Holme  v.  Hammond     32*,  34,  36,  125, 
593,  604 

3   LAW   OF   PARTNERSHIP. 


PAGK 

Holmes,  ex  parte 753 

v.  Bell 256 

v.  Blogg 75 

v.  Higgins     .    .   23*,  24,  380,  567 

v.  Mentze 358 

v.  Old  Colony  R.  R.  Co.     .    .      79 

Holroyd  v.  Griffiths 355 

v.  Holroyd 346 

Holyland  v.  De  Mendez  ....  436* 
Homfrey  v.  Fothergill  423*,  424,  479, 

541* 

Honduras,  &c.,  Co.  v.  Lefevre  .  .  501 
Honduras  Rail.  Co.  v.  Tucker  280,  282 

Honey,  ex  parte 745,  748 

Hood  v.  Aston 542 

Hookham  v.  Pottage  ....  440,  543 

Hookins,  ex  parte 709 

Hooman,  ex  parte 678 

Hooper,  ex  parte 120 

v.  Keay 229 

v.  Lusby 139 

Hope  v.  Cust 138 

v.  Meek 634,  635 

Hopkinson  v.  Smith  .  .  100,  101,  275 
Horn  v.  Baker  .  .  677,  678,  683,  688* 

v.  Gilpin 60 

Hornblower  v.  Proud 678 

Hornsby  v.  Miller 679,  682 

Horrell  v.  Witts 549 

Horsfall,  ex  parte 438 

Horsley  v.  Bell 206 

v.  Knigh ton's  Patent  ....      62 

Hort's  case 247 

Hough  v.  Manzanos 180 

Houghton,  ex  parte  .    .' 324 

v.  Houghton 345 

Houldsworth  v.  City  of  Glasgow 

Bank 163,  480 

Houlton's  case     ....      47, 211,  605 

Horiet  v.  Morris 73 

Hovenden  v.  Annesley 508 

Howard  v.  Shaw 491 

v.  Tucker 370 

Howarth  v.  Brearley 99 

Howbeach  Coal  Co.  v.  Teague  .  .  315 
Howden,  ex  parte  .  .  .  140,  147,  324 
Howe  v.  Lord  Dartmouth  ....  620 

Howell  v.  Brodie 22* 

Huber  v.  Steiner 259 

Hockey,  ex  parte 657 

Huddleston's  case 578 

Hudson  v.  Forster 651 

v.  Robinson 187,  282 

Hue  v.  Richards 537 

Hughes,  re  (2  Hem.  &M.)    ...    678 

ex  parte  (4  Ch.  D.) 255 

v.  Statham 100 

v.  Sutherland 324 


34 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [']  pages.] 


Hugh.-s  p.  Thorpe 97 

Hiijihrs-H;illHl    r.   Indian   Mam- 
moth <;<>1<1  Mines  Co.  .    .    .   374,375 

Hume  v.  Holland 155,  165 

Hunt  r.  Jessel 291 

r.  Royal  Ex.  Assurance  Co.  .    139 
Banter,  «*aorfe(lAtk.)    .     703,721* 

(Buck) 741 

(2  Rose)     ....     646,  684*,  701 

(6Ves.) 715 

r.  Belcher 512,  513 

r.  Gibbons 259 

Husbands,  ex  parte 747 

Hutoheson  v.  Smith  380,  382,  383,  391, 

537 

Hutchinson  v.  Sturges 290 

v.  Sydney 290 

r.  Whitfield  ....  426,  454,  572 

r.  Wright 495 

Hntton  0.  Bullock 204,  275 

Hutton  r.  Crutwell 629 

r.  Eyre 237 

?-.  Rossiter 594 

r.  Thompson 24 

r.  Upfill 23 

Hyatt  v.  Hare 144 

J I.vl. art  v.  Parker 458 

Hyde  v.  Johnson 261 


IBBKTSON,  ex  parte 678 

Ibbotson  v.  Elam 620,  621 

Ide,  re 626 

Imbert.  r.c  parte 711 

Imperial  Gas  Co.  v.  London  Gas 

Co 259 

Imperial   Mercantile  Credit  Asso- 
ciation r.  Coleman  ....    161,  306 

Indian  Chief,  The 73 

Inglis  v.  Haigh 259,510 

Inman  v.  Clare 656,  712 

In  DCS  r.  Stephenson 268 

Ireland  v.  Livingstone 370 

Ireton  r.  Lewis 460,  461 

Irvine  r.  Young 512 

Irving  r.  Veitch 261 

Isaac,  ex  parte 718 

Isitt  r.  Beeston 627,  681 

Izard,  (r  parte 627,  629 


JACAUD  v.  French    134,  141,  568,  569 

Jockey  c.  Butler 357 

Jackson,  ex  par  I  c  (De  Gex)  631 

02  M.  D.  &  D.) 254,  705 

(1  Ves.  J.)  ...  206*,  208,  705 

(•»Vw.)   '715 

re  (I  B.  &C.) 100 


Jackson  v.  Jackson  .  .  332*,  333,  341, 

346,  432 

v.  Litchfield 266 

v.  Ogg 510 

7..  Sedgwick  ....  409,  432,  543 

v.  Stanhope 359 

v.  Stopherd 563,  564 

r.  Wool  ley    ......   263,  597 

Jacobs  v.  Seward     .    .    58,  59,  61,  568 
Jacobsen  v.  Hennekinius  ....      84 

Jacomb  v.  Harwood  195,  250,  253,  257. 
596,  602,  603 

Jacques  v.  Chambers 620 

Jaffray  v.  Frebain 74,  281 

Jaggers  v.  Binnings 128 

James,  re 624 

v.  Kynnier 661* 

Jameson,  ex  parte 709 

Janes  v.  Whitbread 30 

Janson,  ex  parte    ....''..    732 

Jardine  v.  McFarlane 179 

Jauncy  v.  Knowles 482,  484 

Jebsen  v.    East    and   West   India 

Dock  Co 292 

Jefferson,  The 669 

Jefferys  v.  Agra  and  Masterman's 

Bank 296,  656 

v.  Small 341,  342 

Jefferys  v.  Smith  (3  Russ.)  21,363,  365, 

366,  423,  491,  501,  583.  584 

(1  J.  &  W.)   .    .    .55,  56,  121,  553 

Jekyl  v.  Gilbert 470* 

Jenkins  v.  Blizard 222,  223 

r.  Morris 186 

v.  Tucker 373 

Jenner  v.  Morris 191 

Jennings,  ex  parte 690 

v.  Baddeley 576* 

v.  Broughton 484 

v.  Hammond 102,  103 

Jepson,  ex  parte 644 

Jervis  v.  White 506,  542 

Jessopp  v.  Lutwycne 97 

Jestons  v.  Brooke     ......      27,  564 

Johnes's  case  (1  Mer.)    .    .    .   211,605 

Johns,  ex  parte 725,  736 

Johnson,  re  (15  Ch.  D.)  606,  607*,  609 
(3  De  G.  M.  &  G.)  .    .    .   653.  715 

(2  M.  D.  &  D.) 636 

v.  Evans 340,  357,  358 

v.  Fesenmeyer 630 

v.  Helleley 440,  558 

v.  Hudson 95 

v.  Peck 139 

v.  Perens 360* 

v.  Pye 74 

Johnston  v.  Curtis 514 

v.  Moore  .    621 


AUTHORITIES  REFERRED  TO. 


35 


[The  paging  refers  to  the  [•]  pages.  ] 


PAGE 

Joll  v.  Lord  Cnrzon 280 

Jombart  i'.  Woollett 673 

Jones's  case  (15  Jur.) 704 

Jones,  exparte  (18  Ch.  D.)     .     75,  624 

(10  Ch.) 709 

(4  M.  &  S.) ,..    324 

v.  Beach 193,  196 

v.  Broadhurst 226 

v.  Charlemont 491 

t;.  Clayton .299 

v.  Corbett 169 

v.  Dwyer 681 

v.  Foxall 523,  531,  615 

v.  Gibbons 651,  678 

v  Haiber 628,  631 

v.  Herbert 145 

v.  Lloyd  ....  426,  572,  577,  579 

«.  Maund 233* 

v.  Noy 77,  520,  577* 

»;.  Ogle 621 

v.  Pangree 508 

v.  Peppercorne 656 

v.  Shears 113 

t1.  Walker 607 

v.  Welsh 579 

i:  Yates 269 

Jordan  ?>.  Money 480 

Josephs  v.  Pebrer 370 

Joy  v.  Campbell  108,  652,  677,  682,  683 

Joyce,  ex  parte 100 

Juggeewundas  Keeka  Shah  v. Ram- 
das  Brijbooken  Das 139 


KALTENBACH  v.  Lewis 140 

Kay  v.  Johnston  .  .  .  51.  60,  180,  355 

Keating  v.  Marsh 155 

Keay  v.  Fenwick248,  254,  257,  704,  718 

Keble  v.  Thompson 161 

Kedie,  ex  parte 254,  704 

Kell  v.  Nainby 276 

Kellock's  case 602 

Kellock  v.  Enthoven 708 

Kelly  &  Co.,  ex  parte 630 

v.  Hutton 364 

Kemble  v.  Mills 417* 

Kemp,  ex  parte 678 

v.  Andrews 288,  341 

v.  Balls 226 

Kemptner,  re  ...  338,  574,  698,  699 
Kendal  v.  Wood  .  .  136,  166,  172,  269 
Kendall,  ex  parte  .  250,  254,  603,  732 

v.  Hamilton   .  193*,  255,  598,  703, 

732,  and  Add.  to  p.    193 

Kennedy,  ex  parte 733 

v.  Lee 440,  447,  549 

Kensington,  exparte (2  V.  &B.)  119,  120 

(14Ves.) 731 


PAGE 

Kent  v.  Jackson 314,  512 

Kerridge  v.  Hesse 206 

Kerrison  v.  Reddington 113 

Kershaw  v.  Matthews     .  429,  434.  548, 

555,  573 

Kewney  v.  Attrill 300,554 

Key  v.  Flint 656 

Kibble,  exparte 704 

Kiffin  v.  Evans 237 

Kilgour  v.  Finlyson     .    .   190,215,218 
Killock  v.  Greg     ....  284,  460,  493 

Kilner,  ex  parte 628 

Kilshaw  v.  Jukes  .    .  31*,  203,  204,  205 

King,  exparte 728,  742 

f.  Accumulative  Assurance  Co.  121 

v.  Chuck 410*,  430,  479 

v.  Hoare 255,  256 

v.  Smith 134 

Kingsbridge  Flour  Mill  Co.  v.  Ply- 
mouth   Grinding    and    Baking 

Co.   .    .    : 189,  190 

Kingston,  exparte 659 

Kinuaird  v.  Webster  ....    227,  230 
Kinnerly  v.  Hossack   .    .   292,  294,  661 

Kinsman  v.  Barker 514 

Kipling  v.  Turner 117 

Kirby,  ex  parte 254,  705 

v.  Carr 578,  579* 

v.  Duke  of  Marlborough      .    .    227 

v.  Wilson 268 

Kirk,  exparte 113 

v.  Blurton   .    ,    .    .     115,  184,  185* 
Kirkman  v.  Booth    .....    612,  615 

Kirkwood  v.  Cheethajn 41 

Kirwan  v.  Kirwan 246*,  253 

Kitchin  v.  Wilson    ,   , 272 

Kitson  v.  Hardwick     ,,....    652 

Knapman,  re 364 

Knebell  v.  White 494,  497 

Knight  v.  Marjoribanks     ....  485* 
Knowles  v.  Haughton     .     97,  105,  498 

Knox  v.  Bushnell 191 

Knox  v.  Gye      ....     508,  510*,  617 

Knudson  v.  Pybus 114 

Krehl  v.  Great  Central  Gas  Co.     .    675 
Kynaston  v.  Crouch     ....   663,  665 


LABOTJCHERE  v.  Tupper  28,  604,  606 

v.  Dawson 440 

v.  Wharncliffe 466 

Lacey  «.  Hill  143,  236,  375,  599,  734, 
and  Add.  to  p.  143 

Lackington  ?'.  Combes 663 

Lacy  v.  Kynaston 225,  237 

v.  McNeile 136 

».  Woolcott 212,  667* 

Ladbrooke,  ex  parte 750* 


36 


AUTUORJT1ES  REFERRED  TO. 


[Th*  paging  refers  to  the  [•]  pages.  ] 


PAGE 

Laing  r.  Campell      .  228.  421,  490,  513 

Laird  r.  Chisholm 523,  5'24 

Lake  r.  Argyle 44*,  89,  90 

r.  Craddock  ...     341,  342.  471- 

r.  Gibson 51,  341.  342 

Lambert's  case 146 

Lambert  r.  Rendle 615 

Lampton  r.  Corke 238 

Lancaster  Canal  Co.,  ex parte     .    .    683 

Lane,  ex  partc 119,  706 

r.  Sterne 554 

r.  Williams  131,  169,  188.  194,  596 
Lanesboroagh  r.  Jones   .    .    .    658,  660 

Lanfear,  ex  parte 729,  742* 

Langdale,  ex  parte 12.  30 

Langley  r.  Oxford 494 

Langm'ead's  Trusts,  re    140.  354*.  355, 

451* 

Langmead,  re 679 

Lascanidi  r.  Gurney 137 

Last  r.  London  Ass.  Corp  ....    394 
Latch  r.  Wedlake    .."....    137 

Latouche  r.  "Waley 112 

Law,  ex  parte  (  3  Deac.  and  MOD. 

&  Ch.  Ill)   .    .    .  182,  702.  747 

Mon.  &  Ch.  590) 739 

r.  Garrett 453 

r.  Law 613 

r.  Parnell 274 

Lawes  r.  Lawes   ....  402,  409,  432* 

Lawless  r.  Sullivan 394 

Lawrence,  re 152 

r.  Bowie 162 

Laws  r.  Rand 133 

Lawson  r.  Morgan      466,  543,  544,  549 

Leaf,  ex  parte  (1  Deac.) 685 

(Mon.  &  Ch.) 688 

(4  Deac.) 700 

r.  Coles 557*,  577 

Leak  r.  McDowell .113 

Leake  r.  Young 628 

Leary  r.  Shout 581 

Lee,  re 624 

r.  Haley 114 

r.  Hart 629 

r.  Page 66,  68 

Lees,  ex  parte  (I  Deac.) 75 

(16  Ves.) 642 

r.  Jones  .    .      55,  56,  553,  557,  571 

r.  Laforest 303,  449,  591 

Lees  r.  Smith 97,  105 

Leese  r.  Martin 272 

Leeson  r.  Holt ;    222 

Le  Fanu  r.  Malcomson 279 

Lefevre  r.  Boyle 277 

Lefroy  v.  Gore    367,  368,  382,  385,  386 

Leggott  T.  Barrett 440 

Leicestershire  Banking  Co..  ex  parte  717 


PAGE 

Leiden  r.  Lawrence     ....      90.  134 

Leigh's  estate,  re 

Leigh  r.  Birch 613 

r.  Dickeson 60 

Leighton  r.  Wales 563 

Lemere  r.  Elliott      209 

Lempriere  r.  Lange 75 

Le  Neve  r.  Le  Neve 141 

Lennox,  ex  parte 703 

Leslie,  re 60,  3,v 

Letts  and  Steer,  ex  parte    .    .  386*,  387 

Leveck  c.  Shafto 276 

Leverson  r.  Lane 171,  172 

Levett,  ex  parte 670 

Levey,  re 742 

Levi  &  Co.'s  case 714 

Lew  r.  Pvne 131 

"r.  Walker 445,  446,  447 

Lewis  r.  Armstrong 99 

r.  Bright 71 

r.  Edwards    ....   449,  567.  569 
r.  Langdon    .    .  93.  217.  443,  445* 

r.  Nicholson 16 

r.  Reilly    129,  131,  169.  215,  216*, 

220 

r.  White 672 

Liardet  r.  Adams '  580 

Lickbarrow  r.  Mason 652 

Liddell,  ex  parte 746 

Limpua  r.  London  General  Omni- 
bus Co 148.  150 

Lindo  c.  Lindo 238 

Lindon  r.  Sharp 627 

Lindsay  r.  Gibbs     ...      61.  355,  364 
Lingard  r.  Bromley     ....    377 
Lingen  r.  Simpson  .  339,  355,  451,  479 

Lingood  r.  Eade 454 

Lister,  ex  parte 642,  644 

Littledale,  ex  parte 681 

Littles,  re 322.  706 

Little  wood  r.  Caldwell 544 

Liverpool  Adelphi  Loan  Associa- 
tion r.  Fairhurst 77 

Liverpool  Borough  Bank  r.  Turner  324 
r.  Walker  .    .    .195,  257,  603,  604 

Livingston  r.  Ralli 451 

Llewellen,  ex  parte 754 

Lloyd,  ex  parte  (1  G.  &  J.)     ...    119 

(1  Mon.  &  Ayr.) 140 

(3  Mon.  &  Ayr.) 717 

T.  Archbowle 276 

v.  Ashby 180.  1-6 

r.  Banks 680 

v.  Blackbnrne 117 

T.  Dimmack  .    .    .    Add.  to  p.  375 

v.  Freshfield  .    .  131,  168,  190,  721 

v.  Loaring  ....    5,  50,  301,  463 

Lobb,  ex  parte 254,  704 


AUTHORITIES  REFERRED  TO. 


PAGE 

c.  Lynain 311* 

e.  Venables 621 

Lockett  r.  Lockett 502,  508 

Loder's  case 713 

Lodge  and  Feudal,  export*   .  633.  725. 
734.  735*,  739 

Lodge  r.  Dicas  ....     242*,  243,  253 
r.  Prichard    .    .  536,  537,  599,  692 

Lomas,  exparte 754 

Lomax  c.  Buxton 629 

London  Assurance  Co.  r.  Bold  .    .    118 
Birmingham  and  Bodes  Bail- 
way  Co.,  re 538 

Bombay  and    Med.    Bank   t. 

Xarraway 654 

Brighton  A  S.  C.  RT.  r.  Good- 
win   " 118 

Financial  Association  c.  Kelk    54. 

421 

India  Rubber  Co 402 

i-  X.  W.  By.  Co.  r.  McMichael 

75.  76 
&  Southern  Counties  Freehold 

Land  Co.,  re 315 

Syndicate  r.  Lord 506 

Long  V.  Yonge 460,  461 

Longman  r.  Pole 27^ 

r.  Tripp 678 

Longworth's  Executor's  case     91,  104. 
109,  379* 

Loring  r.  Davies 371 

Ljeoomb  r.  Russell 494.  497 

Lovegrove  r.  Nelson    ....   13.  365* 
Lovell  r.  Hicks     ....  49,  164*,  167 

Lovering.  er  parie 680 

Low  r.  Rontledge 115 

Lowe  r.  Copestake 274 

Loyd.  ex  parie liO 

Lucas  r.  Beach 23*.  24.  567 

r.  De  la  Cour 277 

r.  Wilkinson 226 

Williams 6O4 

Bushby 290 

Forsyth 486 

imbe  r.  Ashton 50,  51 

r.  Homer 338 

e  r.  South  Kensington  Hotel 

267 

Pearson 453 

on  r.  Haynes  218*,  219.  565,  569,  586 

r.  Knowles .    IS,  54 

r.  Tweddell 69,  583 

Lysaght  c.  Walker 234 

E.  Dolland 341 

Lvth  r.  Ault 241 


MABEKT.Y.  exparte 635 


] 

PAGE 

McBirney  t.  Harran 274 

Mac-bride  r.  Lindsay 491 

MeClean  r.  Kennard  ....     19.  559 
MeConnell  r.  Hector   ....     73,  634 

MeCrae,  re 193,  597,  598 

MacDonald  r.  Richardson      .  461,  524, 
530*.  612,  617 

McGae.  ex  parte 673* 

McGillirraT  r.  Simons 292 

McGregor  r.  Bainbridge  .    .  49,  83.  84, 

348,350 
MacbeL  exparte 732 

r.  Kinnear 274 

Macllreath  r.  Margetaon    .    .  3r,      33 
Mclntyre  r.  Belcher 436 

r.  Miller 225,  226 

Mclver  r.  Humble 85,  222 

Mackay.  re 454 

r.  Commercial  Bank  of  New 

Brunswick 163 

McKay  r.  Rutherford 81 

Mafkfnna,  exparte  (3  De  G.  F.  & 

119 

(7  Jur.  N.  S. 715 

r.  Parkes 67,  492 

Mackenzie,  exparte      ....  640,  644 

McKewan's  ease 376 

Mac-key,  ex  parte 653 

Maclae  r.  Sutherland   ....  130,  187 
Maclaren  r.  Stainton 394 

McLnre  r.  Ripley     .    .    .  304.  471,  485 

McMahon  r.  BnrcheU 59 

r.  Upton 463 

McManus  r.  Cricket* 148 

M'Xair  r.  Fleming 

McXeffl's  case 490 

.1  r.  Reid 559 

McXeillie  e.  Acton 6O9,  610 

McOwen  r.  Hunter 386 

Mc-Eea.  re 613 

Maddeford  r.  Austwick     303,  304,  466 

Maddick  r.  Varch^ll 42,  45 

Madgwick  r.  Wimble       433,  434.  553, 

555,  573 
Magdalena  Steam  Navigation  Co. 

r.  Martin 72.  191.  390 

Mahony  r.  East  Holyford  Mining 

Co. * 166 

Main  waring  r.  Newman  116,  567.  568, 

569 

Mair  r.  Glennie 10.  19,  29* 

Malcolmson  r,  Macolmson     .    .    .    186 
lf«^h*rf~-  Bank,  exparte 337.  668,699 
and  County  Bank,  exparte  716, 740 
and  Liverpool  District  Bank- 
ing Co.,  exparte 716 

and  Milford  RaiL  Co.  .    545 


38 


AUTHORITIES  REFERRED  TO. 


[The  patfng  refers  to  the  [*]  pages.  ] 


Manchester,    Shef.,    and    Lincoln 

Hallway  Co.  r.  Brooks    .    .    294 
Mantlenston  v.  Robertson   ....    261 

Mann's  case 75 

Manning  r.  Westerne 227 

Mansell  v.  Feeney 507,  508 

Mant  v.  Mainwaring 88 

March  v.  Ward 187 

Mardall  v.  Thelussou 290 

Mare  v.  Charles 186 

Mariott  v.  Shaw 357 

Marks,  ex  parte 433 

r.  Feldman 629,  631 

Marl  in,  ex  parte .    695 

Marlow  v.  Pitfield 191 

Marquand  v.  New  York  Manufac- 
tory Co 584 

Marsden  v.  Moore 417 

Marsh,  ex  parte 120 

v.  Keating  151,  155*,  157,  159,  165 
Mai-shall  v.  Colman  301,  413,  466,  543, 

580 

r.  Maclure 363 

v.  Marshall 571 

v.  Rutton 77 

v.  Watson .   .    542 

Marshfield,  re       537 

Marston,  ex  parte 739 

Martin's  case 98 

Martin,  ex  parte 683,  687 

v.  Crompe 288,  341 

v.  Heathcote 509 

«.  O'Hara 639 

Martineau  v.  Cox 503 

Martyn  v.  Gray 42,  44,  45 

v.  Knowllys      59,  562 

Mason  or  Rawson,  ex  parte  (1  Rose, 

428) 641 

Massam  v.  Thorley's  Cattle  Food 

Co 114 

Masson,  ex  parte  (1  Rose,  159)  640,  746 

0.  Hogg 602 

v.  Haddan 452 

v.  Rumsey 186 

Master  v.  Kirton 491 

Masterman,  ex  parte 681 

Mather,  ex  parte 108 

v.  Fraser 629,  678 

v.  Lay 677 

Mathers  v.  Green 62 

Mathewman's  case 78 

Mathews  ?•.  Aland 729 

Matson  v.  Swift  ....  Add.  to  p.  347 
Matthews,  ex  parte  ....  40,  89,  637 

Matthison  r.  Clark 268 

Maturin  v.  Tredinnick 490 

Maude,  ex  parte  (2  Ch.)721, 727,738, 742 
(6Ch.)  .'403 


Maudslay  v.  Le  Blanc 87,  89 

Maughan  v.  Sharpe 93,  112 

Maund  v.  Allies 413 

Mavor,  ex  parte 633 

Mawman  v.  Gillett 276 

Maxwell  v.  Greig 284 

v.  Hogg 114 

v.  Jameson 374 

v.  Port  Tenant  Co 476 

May,  ex  parte 737 

v.  Smith 223 

Mayberry  v.  Brooking 113 

Mayhew's  case 366 

Mayhew  v.  Eames 141 

v.  Herrick  61,  358,  562,  568*,  569, 

676 

Mayou,  ex  parte 338,  698 

Medewe's  trust 230 

Megarey,  ex  parte 7Ii8 

Meggy  v.  Imperial  Discount  Co.       756 

Megrath  v.  Gray 238 

Meinhertzhagen,  ex  parte     .    .  254,  704 

Melbourne,  ex  parte 646 

Meliorucchi    v.    Royal    Exchange 

Assurance  Co 354 

Mellersh  v.  Keen       381,  440.  443,  444, 

527,  528,  571,  572,  579 

Melliss  v.  Shirley  Local  Board  .    .      95 

Mellors  v.  Shaw 149 

Mercantile  Mutual  Marine  Insur- 
ance Co.,  re 708 

Mercer,  ex  parte     .    .    .    .627,629,654 

Meredith,  The 380 

Merriman  v.  Ward  229,  230,  235,  597 
Merry  weather  v.  Nixan  .  .  .  370,  377 
Mersey  Steel  and  Iron  Co.  v.  Nay- 

lor  &  Co 658 

Mertens  v.  Haigh 505 

Metcalf  v.  Bruin 117 

v.  Rycroft 112,  273 

Metropolitan  Saloon  Omnibus  Co. 

v,  Hawkins 278 

Meyer,  ex  parte 169 

v.  Sharpe 15,  328,  671 

Meymott  v.  Meymott 391 

Michell  v.  Harris 514 

Middleton  v.  Pollock    ....  292,  6fi2 

Milburn  v.  Codd 567 

Miles'  claim  (9  Ch.)  .    .  180,  182,  183* 

ex  parte  (2  Rose) 645 

v.  Thomas 540,  571 

Milford  v.  Milford 514,  520 

Miller  v.  Craig  .    .  389,  489*,  513,  514, 
516,  517,  537 

Miller  ?>.  Douglas 171 

v.  Mackay 309,  311,  380 

«.  Miller 510 

v.  Mynn 299 


AUTHORITIES  REFERRED  TO. 


39 


[The  paging  refers  to  the  [*]  pages.] 


Milliken  v.  Milliken 433 

Mills,  exparte  (6  Ch.) 290 

(8Ch.) 36,  37 

v.  Bennett 632,  633* 

7-.  Fowkes 227 

V.  Hanson 505 

Milne  v.  Bartlet 579 

Milner,  exparte 642 

Minchin,  exparte  (2  Gl.  &  J.)  .    .    730 

(Mont.  &  McAr.) 754 

Minnitt  v.  Lord  Talbot 50 

v.  Whiney  or  Whitney  170,175,215 
Mitchell's  case  (6  Ch.)     ...  260,  511 

exparte  (13  Ves.) 624 

t.  Cockburn 97,  105 

v.  Cullen 226 

v.  Lapage 186,  286 

7;.  Reynolds 437 

v.  Tarbutt 198,  283 

Moffatt  v.  Fai-quharson     309,  326,  460, 

461 
v.  Van  Milligen     ....  568,  569 

Moller  v.  Lambert 112 

Molton  v.  Camroux 76,  213 

Mollwo,  March  &  Co.  v.  The  Court 
of  Wards  2,  10,  17,  33*,  34,  35,  36,38 

Monkhouse  v.  Hay 678 

Monro,  exparte 679 

Montefiore  v.  Lloyd 118 

Moody  v.  King 741 

Moon,  ex  parie 755 

Moore,  ex  parte 738,  741 

v.  Barthrop 653 

v.  Davis 10,  11 

Moor  r.  Hill      287 

Morans  v.  Armstrong  .    .  124,  135,  169 

Moravia  v.  Levy 564 

Morehouse  v.  Newton 537 

Moreton  v.  Hardern 149 

Morgan's  case,  or  Morgan,  ex  parte  314 

Morgan  v.  Hardy 708,  751 

v.  Knight 639 

v.  Marquis    61,  212,  218,  568,  569, 
672*,  676 

v.  Rowlands 260 

Morier,  ex  parte 659,  660 

Morison  v.  Moat    .    .    .    .415,  479,  543 

7>.  Thompson 307 

Morley,  ex  parte  .    .    327,  337,  353,  699 

v.  Baker 564 

v.  Newman 454 

v.  Strombom 271,  357 

T).  White 599,  649 

Morris,  ex  parte  (10  Jur.)   ....    642 

(Mon.) 753 

v.  Barrett     .    .  322,  323,  331*,  341 

v.  Colman 541*,  546 

v.  Harrison    .  .    512 


PAGE 

Morris  v.  Kearsley 344*,  479 

v.  Livie 364 

v.  Morris 490 

Morrison,  exparte 315 

Morrow  7-.  Saunders 559 

Morse  v.  Wilson 16 

Moss,  exparte 715 

Mosse  v.  Salt 513 

Motion,  re 649,  652 

Mouflet  7).  Cole 437 

Moulston  7>.  Wire 272 

Mowatt    and     Elliott's    case,    or 

Mowatt,  ex  parte 386 

Moxon  v.  Bright 458 

Mulford  7'.  Griffin 213 

Mullett  TJ.  Hook  ........    281 

Mullins  v.  Collins 149 

Munnings  v.  Bury 495 

Munster  v.  Cox 266,  272 

?;.  Railton 266 

Munton,  ex  parte 639 

Murray  v.  Flavell  .    .  85,  434,  435,  479 

v.  Moore 272 

v.  Pinkett 584 

v.  Somerville 187 

v.  Walter    ....'..  503*,  504* 

Murtagh  v.  Costello 346 

Murton,  ex  parte  .    .  328,  633,  684,  700 

Musgrave  v.  Drake 169 

Musson  v.  May 451,  591 

Mutton,  re 751 

Mycock  v.  Beatson  .    , 484* 

Myers  v.  Edge 118 

v.  Willis  147 


NANSON  v.  Gordon 692,  722 

Nash,  ex  parte 636 

v.  Hodgson 227 

National  Bank,  ex  parte 140 

Bolivian    Navigation    Co.    v. 
Wilson 576 

Funds  Assurance  Co.,  re    .    .    200 

Permanent    Benefit    Building 

Soc 191 

Natusch  7>.  Irving316*,  317*,  318*,  319 
Navulshaw  v.  Brownrigg       .    .    .    140 

Naylor  v.  Mortimore 645 

Neale  v.  Turton   .    .116,  565,  567,  569 

Neave  v.  Avery 562 

Neilson  v.  Mossend  Iron  Co.    122,  410, 

411,413,  429,  571 

Nelson  v  Bealby 340,  406 

v.  Cherrell 639 

Nerot  v.  Burnand  .    84,  323,  326*,  327, 
353,  583,  588 

Nesbit  v.  Smith 375 

Nesbitt  v.  Howe   .  .    282 


40 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the    ']  pages. 


Ncttleship,  ex  parte 119 

Newbigging  v.  Adam  .    369,  481,  484* 
New  Brunswick    Railway   Co.    v. 

Mnggeridge       480 

Newell  v.  Townsend    ....   359,  542 

Newen  v.  Wetten 514,  520 

Newland  v.  Champion 613 

Newman  v.  Jones 149 

Newmarch  v.  Clay 229,  234 

Newry  and    Enniskillen  Railway 

Co.  v.  Coonibe 75 

v.  Moss 584 

New   Sombrero   Phosphate  Co.  v. 

Erlanger 480,  595,  596 

Newsome  v.  Coles    .    43*,  45,  46,  217, 

222,  588 

Newton  v.  Belcher 88,  207 

r.  Chantler 628 

v.  Liddiard 88 

v.  Taylor 518 

New  York  Life  Insurance  Co.  v. 

Statham 72 

Nicholas,  ex  parte 740 

Nicholls  v.  Diamond 186 

v.  Dowding 84,  86*  128 

Nicholson  v.  Revill      224 

Nicholson  v.  Ricketts  .    .  125,  131,  182 

Noke  v.  Ingham 224 

Nokes,  ex  parte 571,  635 

Nolan  v.  Fitzgerald 272 

Nolte,  ex  parte 732 

Norfolk,  ex  parte, 702,  732 

Norris  v,  Cottle      24 

North  British  Insurance  Co.  v.  Hal- 

lett       680 

Northumberland  v.  Todd  ....    117 

Norton,  ex  parte 628,  629 

v.  Cooper        152 

v.  Russell 517 

v.  Seymour     ....  86*,  89,  185* 
Norway  v.  Rowe    .    .    .  469*,  475,  553* 
Norwich  &  Lowestoft  Co.  v.  Theo- 
bald        222 

Yarn  Co.  's  case,  The  ....  375 
Notley,  ex  parte  .  .  .  .16,  564,  635* 
Nottidge  v.  Prichard  225,  228,  236,  294 
Nottingham,  ex  parte  .  .  78,  701,  730 
Nottingham  Bank,  ex  parte  .  .  .  680 
Nowell  v.  Nowell  ....  403 

Noyes v.  Crawley     .    .    509,  sio*  511 
Nutting,  ex  parte 680 


OAKELEY  v.  Pasheller  248,  251*,  254, 

450,  597 

thikes  t).  Turqnand      480 

Oak  ford  v.  European   and   Ameri- 
can Steam  Ship  Co.       244*,  252,  253 


PAGE 

O'Brien  v.  Cooke      541 

Ockenden,  ex  parte 658 

Odell  v.  Cormack  .    .    .  Add.  to  p.  180 
Official  Receiver,  ex  parte,  re  Gould 

Add.  to  p.  628 

Ogilvy,  ex  parte 737 

Ogle,  ex  parte 720 

Oldaker  v.  Lavender    .    .  377,  407,  421 

Oldfield  v.  Preston 594 

Olive  ».  Smith 656 

Oliver  «.  Hamilton 546 

Olknow,  ex  parte 729 

O'Mealey  v.  Wilson 73 

Omychund  v.  Barker 390 

Ord,  ex  parte 683 

v.  Portal 274,  285 

O'Reardon,  ex  parte.  ....     640*,  641 

O'  Reilly  v.  Richardson 180 

Oriental  Banking  Co.  v.  Coleman  627 
Oriental  &  Commercial  Bank,  re  374, 

375 

Financial  Corporation,  ex  parte  255 
Orr  v.  Chase  .    .    .    .137,  194,  283,  596 

Osborne  v.  Jullion 20 

v.  Harper 564 

v.  Harpur 566 

Oswald  v.  Thompson      .....    C31 

Others.  Iveson      193,196 

Ottley  v.  Browne 108* 

Owen,  ex  parte  (4  De  G.  &  Sm.)       328, 

32**,  334,  337*,  700 

(13  Q.  B.  D.)       626,  634,  669,  670 

v.  Body       30 

v.  Delamere   ....    47,  606,  609 

v.  Homan       255 

v.  Van  Uster 87,  186* 

v.  Wilkinson 294 

Owston  v.  Ogle 563 

Oxford  Benefit   Building   Society, 
re      161,   199 


PACHELOR,  ex  parte     ....   640,  645 

Paddon  v.  Richardson 618 

Padstow  Total  Loss  Association        102 

Page,  ex  parte 635,  729 

v.  Cox    .    .  85,  433,  434*,  435,  479 

v.  Newman 389 

Paice  v.  Walker       177,  180 

Paley  v.  Field       228 

Palliser  v.  Gurney 78 

Painter's  case  (1  Her.1!       250,  253,  596 

Palmer,  re  (2  A.  &  E.) 101 

v.  Justice  Assurance  Society      137 

v.  Mallet  437,  and  Add.  to  p.  267 

v.  Mitchell    ....   523,  615,  617 

Panama  and  South  Pacific  Tel.  Co. 

v.  Indian  Rubber  Co 481 


AUTHORITIES  REFERRED  TO. 


41 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Pannell  v.  Hurley 162 

Parclo  v.  Bingham 258 

Pare  v.  Clegg 92,  260,  464 

Pariente  v.  Lubbock    ....    113,  117 
Parker,  ex  parte  (Cooke's  B.  L.)695,721 

(2  M.  D.  &.  D.)      208,  706 

v.  Bloxham 514,  618 

v.  Gossage 425 

v.  Hills 307,  329 

v.  McKenna     • 200,  306 

v.  Morrell       129 

v.  Pistor 357,  359 

v.  Eamsbottoni 573,  741 

v.  Wells 508 

Parkes,  ex  parte 636 

Parkin  v.  Carruthers    ....    214,  221 

Parkinson  v.  Hanbury 514 

Parr,  ex  parte  (4  D.  &  Ch.)     ...    120 

(18  Yes.) 644 

(1  Rose) 715 

Parry,  ex  parte       681 

Parsons  v.  Hayward    .    .  517,  527,  571 

Part,  ex  parte 695 

Pascoe  v.  Swan .      59 

Patent  File  Co 140 

Pajerson  v.  Gandasequi 177 

v.  Zachariah 215 

Patten  v.  Rea 148 

Pawsey  v.  Armstrong  10,  14,  330,  385*, 
443,  555,  558 

Payler  v.  Homersham      238 

Payne,  ex  parte  (De  Gex)     ....    635 

(11  Ch.  D.) 627 

v.  Hornby  .    .    .  326,  353,  588,  632 

Paynter  v.  Houston 601,  612 

Peaceable?;.  Read 562 

Peacock,  ex  parte 716 

v.  Peacock     84,  217,  301,  348,  349, 
540,  551,  552,  571 

Peake,  ex  parte  (1  Mad.)    335,  336,  485 
486,  573,  698 

(2  Rose) 732 

Pearce  v.  Chamberlain  363,  433,590,591 

v.  Lindsay 572 

v.  Slocombe 720 

Pearl  v.  Deacon 228 

Pearson,  ex  parte      629 

v.  Pearson 440 

v.  Scott 136 

v.  Skelton 378,  566 

Pease  v.  Hewitt 68,  69,  581 

v.  Hirst 117,  227,' 274 

Peat,  ex  parte 642 

v.  Jones       658 

Pedder  v.  Mayor  of  Preston   .    .    .    290 

Pedgrift  v.  Chevallier 99 

Peek  v.  Gurney     ....  410,  480.  595 
Peel  v.  Thomas  '     90 


PAGE 
Peele.  ex  parte       .    .190,  208,  703,  705 

Peirse  v.  Bowles 136 

Pelly  v.  Wathen 120 

Pemberton,    ex  parte  (1   M.   D.   & 

D.) '.    ...    640 

Pemberton,  ex  parte  (1  Deac. )    .    .    687 

v.  Oakes 118,  230,  234 

Penkivil  v.  Connel 188* 

Pennell  v.  Dawson 629 

v.  Deffell     ....*...  162.  228 

v.  Reynolds '629 

v.  Walker 453 

Penney  v.  Goode 504 

Penny  v.  Pickwick      475 

Penoyer  v.  Brace 298 

Perens  v.  Johnson  303.  304,  360*    391, 

493 

Perfect,  ex  parte 713 

Perring  v.  Hone    .    .  130,  567,  568,  569 

Parrott  v.  Bryant      19 

Perry  v.  Barnett 370,  372 

v.  Jackson 258 

v.  Walker 636 

Peter  v.  Rich 376 

Peters  v.  Anderson 226,  227 

Petre  v.  Petre 260 

Petrie  v.  Hannay      105 

Pettman  v.  Keble 372 

Petty  v.  Smith      272 

Pettyt  v.  Janeson  .  408.  409,  429,  430*, 

573 

Pharmaceutical  Soc.  v.  The  Lon- 
don and  Provincial  Supply  Assoc.      6, 

98,  99 

Phelps  ».  Lyle 274,  276 

•v.  Prothero 275 

t\  Sproule 516 

Phelps,  Stokes  &  Co.  v.  Comber   .    711 

Phene  v.  Gillan 374 

Philips  v.  Atkinson 542,  549 

v.  Knightley 454 

v.  Philips 284,  342 

Phillips,  ex  parte 681,  682 

v.  Claggett 145*,  146 

v.  The    Commissioners  of  In- 
land Revenue 450 

v.  Homfray 595 

v.  Hopwood 639 

v.  Hunter 676 

v.  Phillips  (1  M.  &  K.)    331,  332*, 
344*,  347 

v.  Phillips  (Finch) 616 

v.  Phillips  (3  Hare)      ....    134 

v.  Ward 255 

Phillpotts  v.  Jones 227 

Philps  t-.  Hornstedt 629 

Phipps,  ex  parte 636 

Phoenix  Life  Insurance  Co.,  The  .    316 


4-2 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [»]  pages.] 


PAGE 

Phosphate  of  Lime  Co.  v.  Green  .  149 
Ph(»pliuU!  Sewage  Co.  v.  Hart- 

mont 490 

Pickard  r.  Sears 40 

Pickering's  case 177 

Pickering  v.  Pickering     .    .    .  502,  537 

v.  Kigby 503 

Pidgeon  v.  Burslem 97 

Piercy  v.  Fyuney     .  136,  267,  270,  294 

v.  Young  « 453 

Pigott  r.  Bagley 433 

Pili-  r.  Pile 439 

Pillans  i:  Harkness  .  .  369,  482*,  517 
Pilley  f.  Kobinson  .  .  Add.  to  p.  264 
Pilling  v.  Pilling  .  329,  334,  390,  409 
Pini  r.  Harris .  .  389 

V.  Wilson 636 

Pim-kney  r.  Hall 129 

Pinder  c.  Wilks 218 

Pine,  ex  parte 721 

Pinkerton,  ex  parle 732 

Pinkett  r.  Wright  .    .    .   584,  652,  680 

Pitt  v.  Cholinondeley 513 

Plews  v.  Baker 453 

Plowden,  ex parte 741 

Plunier  v.  Gregory  132,  151,  156*,  250, 

284 

Plumnier,  re 716 

Pointon  v.  Pointon 612 

Pollexfen  v.  Sibson 266 

Ponton  v.  Dunn 434*,  435 

Poole,  ex  parte 642 

Pooley  f.  Driver  4,  10,  11,  12,  16,  17, 
33.  34,  35,  36,  38* 

Pope  v.  Hamau 357 

Popple  v.  Sylvester 255 

Poppleton,  ex  parle 102 

Pordage  v.  Cole 416* 

Porter  v.  Lopes 59 

v.  Taylor    .    .    .    .  •     ....    134 

Porthouse  v.  Parker 141 

Portland,  The 73 

Pott  v.  Eyton  ....  28,  30*  43,  89 
Potter  v.  Commissioners  of  Inland 

Revenue     439,  450 

v.  Jackson 402,  518 

Potts  v.  Bell 72 

Poulson,  ex  parte     .    .    .    161,  162,  702 

Powdrell  r.  Jones 419* 

Powell,  ex  parte 753 

v.  Head 62 

r.  Layton 280 

Powis  v.  Harding 491 

Pmvli-s  r.  Page 141 

v.  Hargreaves 713 

Pnmcc  r.  Sympson  .  .  .  260,  509,  511 
Prrndergast  v.  Turton  469*,  470,  475 
Pren  t  ice  v.  Prentice 557 


PAGE 

Prescot,  ex  parte  (1  Atk.)    ....    058 
Prescott,  ex  parte  (Mon.  &  Ch.)    .    739 

(4  D.  &  C.)    .    . 714 

Preston  v.  Strutton  .    .    .    543,  564,  565 

Price,  ex  parte 659 

v.  Barker 237 

v.  Groom 21*,  30,  681 

v.  Hewitt 74 

v.  Moulton 255 

Prickett  v.  Down 668 

Priestly  v.  Pratt  ....    677,  679,  682 

Primrose  v.  Bromley 194 

Pritchard  v.  Draper     ....    128,  225 

Pritt  v.  Clay 513,  516 

Professional  Life  Assurance  Co.    .    377 
Prole  v.  Masterrnan  ....     382,  495* 

Proudfoot,  ex  parte 639 

Puller  v.  Roe 296 

Pulling  v.  Tucker 631 

Pulsford  v.  Richards    ....    480,  481 
Punnett,  ex  parte 439 


QUARTEKMAINE  v.  Bittleston   .    .    677 
Quincey  v.  Sharp      .......    260 

Quintin,  ex  parte 655,  $60 


RABA  v.  Ryland 

Rackstraw?>.  Imber 

Radcliffe  v.  Rushworth  ....    13 

Radenhurst  v.  Bates   .    .    285,  457, 

Raikesv.  Todd 

Raleigh,  ex  parte   ....  254,  704, 

Ralph  v.  Harvey 87 

Ramazotti  v.  Bo  wring 

Ramsbotham  v.  Cator 

Ramsbottom  v.  Duck 

r.  Lewis  • 667, 

v.  Parker 485, 

Ramskill  v.  Edwards   ....    377, 
Randall  v.  Randall  .    .     343*,  346, 

v.  Raper 

Randegger  v.  Holmes 

Randell,  Saunders  &  Co.  v.  Thomp- 
son   

Randleson,  ex  parte 

Rane'lagh  v.  Hayes,  375  and  Add. 
to  p.  375 

v.  Melton 

Ransford  v.  Copeland 

Rapp  v.  Latham  .    .    .      146,  164*, 
Rasbotham    v.  Shropshire    Union 

Railway  Co 

Rathbone  v.  Drakeford 

Ravenscroft,  exparle    ....    641, 

Rawbone,  re  . 

Rawlings  v.  Lambert 


140 
564 
,  88 
563 
228 
706 
,  89 
295 
673 
673 
673 
486 
707 
347 
374 
453 

452 

228 


424 

96 

165 


503 
272 
642 
679 
592 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Rawlins  v.  Wickham  .    257,  369,  483* 
Rawlinson  v.  Clarke    ....      13,  563 

v.  Moss 120 

Eawson,  ex parte  (1  V.  &B.)  .    .    .    640 

(1  Rose) 641 

(Jac.) 721,  724,  737 

v.  Samuel 291,  543 

Rawstoneu  Parr 193,  196 

Ray  v.  Davies 289,  647 

Raymond's  case 460,  493 

Raynard  v.  Chase 95 

Read,  ex  parte 718 

v.  Anderson .    371 

v.  Bailey.  734  and  Add.  to  p.  143. 

v.  Bowers 542,  547 

Reade  v.  Bentley 14,  122* 

v.  Woodrooffe 508 

Redgrave  v.  Kurd 163,  481 

Redniayne  v.  Forster  364,  366,  461,  494, 

498 

Redpath  ix.Wigg 30 

Red  way  v.  Sweeting 51 

Reed  and  Boweu,  ex  parte     .    .    .    754 

and  Steele,  ex  parte     ....    629 

v.  White     .    .    243.  248*,  253,  255 

Reese  River  Mining  Co.  v.  Smith  491 

Reeve,  ex  parte     .    .  720,  721,  728,  742 

v.  Whitmore 537 

Reid's  case  (24  Beav.) 12 

Reid,  ex  parte  (2  Rose)     .    .    .  695,  728 
i:  Hollinshead  .    .     13,  49,  53,  140 

v.  Langlois 504 

Reilly  v.  Walsh     .    .    .    304,  341.  471* 

Rennick,  ex  parte 640 

Rensburg,  ex  parte 678 

Revell,  ex  parte 703 

R.  v.  Arnaud 325 

v.  Atkinson 457 

v.  Bren 457 

v.  Burgess 457 

v.  Collector  of  Customs  .    .    .    342 

v.  Essex 372 

v.  Evans 457 

v.  Fox 100 

v.  Frankland     .......    103 

v.  Gaby 288 

v.  Hodge 340 

v.  Leech 147 

v.  Loose 457 

v.  Macdonald 13,  495 

v.  Manning 147 

v.  Marsh 457 

v.  Proud 457 

r.  Robson 2,  50,  457 

v.  Rock 340 

v.  St.  Martin's 117 

v.  Sanderson 340 

f.  Scott   .  .    288 


I  R.  t-.  Smith 457 

v.  Stainer 91 

v.  Stranyforth 149 

v.  Warburton    .......    457 

v.  Webster     ........    457 

v.  Whitinarsh 50,  93 

Reynell  v.  Lewis 44,  89 

Reynolds  v.  Bowley     .    .    .      690*,  691 

v.  Bridge 438,  455 

Rheam  v.  Smith 501,  543 

Rhodes  v.  Forwood 436 

v.  Rhodes 391* 

v.  Smethurst 259 

Rice  v.  Gordon  488,  489*,  597,  600,  601 

Richards  v.  Davies 497 

v.  Heather 288 

Richardson,   ex  parte    (3  Deac.  & 

Ch.) 635* 

(Buck,  202,  3  Madd.)  .   .   609,  707 

(Mon.  &Ch.) 680 

(Buck,  480) 682 

v.  Bank  of  England  111,  115,  401, 
402,  505,  568 

v.  Gooding 647 

v.  Hastings   460,  461,  462,  463,  499 

v.  Horton 196 

tf.  Larpent 462 

Riches,  re 129,  171,  172 

Richmond  v.  Heapy  ....  268,  269 
Ricketts  v.  Bennett  127,  132,  133,  190 
Ridgway  v.  Clare  ....  599,601* 

r.  Philip 49,  88* 

Ridler,  re 654 

Ridley  v.  Taylor 169,  172 

Ridout  v.  Brough 659 

Rigden  v.  Pierce 429,  555 

Right  v.  Cuthell 139 

Ring,  ex  parte    : 725 

Ripley  v.  Waterworth  ....  344* 
Rishton  v.  Grissell  390,  393,  493,  555 

Roberts,  ex  parte 640 

Roberts  v.  Eberhardt  56,  57,  331,  545*, 
550,  552,  580 

v.  Hardy 73 

v.  Kuffin 514 

Robertson  v.  Lockie    .    .    425,  572,  579 
v.  Quiddington     .    .    439,  445,  619 

v.  Southgate 388,  459 

Roby   &  Co.'s   Perseverance  Iron 

Works  v.  Oilier 711 

Robinson  (executors')  case(6  De  G. 

Me.  &  G.)  .    .  367,  377,  385,  386 
ex  parte  (3  D.  &  C.    and  1  M. 

&,A.) 667,  668,  673* 

(4D.  &C.) 737 

v.  Alexander     .  259.  508,  509,  591 
v.  Anderson  49,  84,  349,  350*  380, 

478 


44 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*3  pages.  ] 


PAGE 

Robinson  r.  Ash  ton 329 

r.  Davison 419 

r.  Field 508 

r.  Hadley 549 

r.  Hofman 137 

v.  Kitchin 97 

r.  MacDonnell 678 

r.  Marchant 279 

r.  Preston 51 

r.  Thompson 314,  512 

p.  Wilkinson  .    .  178,  245,  253,  281 

Robley  v.  Brooke 323,  350 

Robson  v.  Curtis 567 

«.  Drummond   ....      276,  287* 

r.  M'Creight 495 

Rock  f.  Lazarus 113 

v.  Mathews 552 

Rodgers  v.  Maw    ....  240,  252,  450 

Roe  t:  Galliers 678 

Rogers  v .  Harvey 348 

«.  Mackenzie 695 

v.  Price 373 

Rolfe  v.  Flower  ....  208,  249,  706 
Roope  v.  D'Avigdor  ....  457,  492 
Rooth  v.  Quin  .  .  .  170,  210,  222,  702 

Rose,  ex  parie 680 

t'.  Hart 658* 

Ross,  ex  parie 658,  660 

v.  Parkyns 10,  13 

Rothwell  v.  Humphries 131 

Routh  v.  Peach 454,  515 

f.  Webster 446,  544 

Rowe  v.  Wood  56,  301,  404,  518,  550, 

553* 

Rowland  and  Crankshaw,  re  690,   700 

Rowlands  r.  Evans  425,  552,  553*,  555, 

556,  557,  558*.  578*,  591 

Rowlandson,  ex  parie  (1  Rose,  89)  28, 

30,  640,  642 

(1  Rose,  416,  and   2V.    &  B. 

172) 334,  338,  698 

(3  P.  &W.  405)   .    .   743,  744,  746 
Rowley  v.   Adams  328,  347,   488,  537, 

612 

r.  Home ,    .    222 

Roxburghe  v.  Cox 297 

Royal   Bank  of  Scotland   v.  Com- 
mercial Bank  of  Scotland  .    .    .    712 
Ruffin.  ex  parie  334,  335, 336*,  352,  587, 
697*,  698 
Rale  r.  Jewell    .    .  470*,  472,  473,  475 

Rumboll,  ex  parie 649 

Ruppell  v.  Roberts 144,  178 

Russell,  ex  parie  (19  Ch.  D.  588)  .    654 

re  (19  Ch.  D.  432) 620 

t.  Austwick 310*,  311 

r.  Pellegrini 453 

r.  Reece .    177 


PAGE 
Russell  v.  Russell  .  426,  453,  487,  575 

Russell's  Patent 62 

Rutherford,  ex  parte  ....  695,  720 
Ryall  v.  Larkin 659 

v.  Rowles   354,  655,  677,  678,  679, 

682,  684 

Ryan,  re 341 

t).  Mackmath 214 

Ryhope  Coal  Co.  v.  Foyer  ....  5 


SADLER,  <x  parie 731 

».  Lee  .    .  77*,  153*,  161,  577,  596 

r.  Nixon 566 

Saffery,  ex  parie    ....  629,  630,  632 
St.  Aubyn  v.  Smart     .    .  151,  152.  159 

St.  Barbe,  ex  parie 726,  736 

St.  James's  Club 50 

Sainter  v.  Ferguson 455 

Salomons  v.  Nisseu 141 ,  267 

Salting,  ex  parte 661,718* 

Saltoun  v.  Houstoun 451 

Samrnon,  ex  parte 715 

Sander  t).  Sander 578 

Sanders  v.  King 507 

Sanderson  v.  Brooksbank  ....    169 

Sandford  v.  Ballard 58,  59 

Sandilands  v  Marsh 138* 

Saugster  v.  Mazerredo      .    .  87,  89,  128 
Sargant  v.  Read    ....  548,  550,  553 

Saull  v.  Browne 507,  508 

Saunders  v.  Druce 611 

Saville  v.  Robertson  ....  204*,  205 

Savin,  re    ..." 720 

Sawyer  v.  Goodwin   .    .  Add.  to  p.  163 

Sayer  v.  Bennet    ....  577,  578,  579 

Scarf  v.  Jardine    40,  42,  46*,  47,  197*, 

211.  221,  256,  286,  702,  706 

Scarth,  ex  parte 678 

Schofield,  ex  parie         ....  714.  718 

Scholefield  v.  Heafield 591 

Scholey    v.    Central   Rail.    Co.    of 

Venezuela 490 

Scott  v.  A  very 452 

v.  Beale 209,  230,  231 

v.  Franklin 289 

v.  Goodwin 273 

v.  Izon 609,  723 

v.  Mclntosh 567 

v.  Miller 100 

v.  Milne     .    .  467 

v.  Rayment 476 

v.  Surman 162 

Scudemore  v.  White 509 

Sculthorpe  v.  Tipper 612 

Seddon,  ex  parie 254,  704 

v.  Connell  ....  462,  463,  501 
Sedgwick's  case  (or,  ex  parte)  382,  386 


AUTHORITIES  REFERRED  TO. 


45 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Sedgwick  v.  Daniell 566 

Sedgworth  v:  Overend      .    .    .  278,  279 

Seeley  v.  Boehm 494,  502 

Seligmann  v.  Le  Boutillier    .    .    .    453 

Selkrig  v.  Davies 719 

Selwyn  v.  Harrison 374 

Senhouse  v.  Christian  468*,  469, 473, 475 

Seroka  v.  Kattauburg 78 

Sewell  v.  Bridge 516 

Seymour  v.  Bridge 371 

Shack  v.  Anthony 255 

Shackell  v.  Rosier 370 

Shackle  v.  Baker .    440 

Shakeshatt  and  others,  ex  parte   .  722* 

Shakespear,  re      78 

Shallcross  v.  Oldham 309 

Shanks  v.  Klein 341 

Sharon  Coal  Corp.  v.  Fulton  Bank    79 

Sharp,  ex  parte 641,  642 

v.  Milligan 139 

v.  Taylor 91,  107*,  108 

v.  Warren 568 

Sharpe  v.  Cummings 52,  349 

v.  Gibbs 255 

Sharpley  v.  Louth  and  East  Coast 

Railway  Co 490 

Shaw,  ex  parte 707 

v.  Benson 102,  103 

v.  Ching 508 

v.  Gait 13,  32* 

f.  Harvey 87 

v.  Picton 389 

Sheehen  v.  Great  East.  Rail.  Co.        62 

Sheen,  ex  parte 690,  742 

Sheffield  Gas,  &c.,  Co.  v.  Harrison  476 

Sheil,  ex  parte 37 

Shelley,  re 680 

Sheldon  v.  Rothschild 657 

Shepherd,  ex  parte 716 

v.  Allen 579 

Sheppard,  ex  parte  (19  Q.  B.  D.)  .  200, 

745,  749 

(Mon.  &  Bl.) 695 

v.  Baillie 280 

v.  Oxenford    107*,  463,  499*,  500, 

546*,  551,  552 

Sheriff  of  Middlesex,  ex  parte   .    .    649 

Sherman  v.  Sherman 467* 

Sherry,  re 227.  230 

Shipton  v.  Thornton 187* 

Shirreff  v.  Wilks 173*,  209 

Showier  v.  Stoakes 135,  272 

Shrubsole  v.  Sussams  ....  629,  679 

Sibley  v.  Minton 463 

Sibson  v.  Edgeworth 463 

Sichel  v.  Mosenthal 476 

Siddall,  re 50 

Siebert  v.  Spooner 627 


Siffkin  v.  Walker 187 

Sillitoe,  ex  parte   .  721*,  725,  726,  727, 

734,  736 

Silver  v.  Barnes 50 

Sim  v.  Sim 512 

Simmons,  re 644 

v.  Leonard  .    .  409,  429,  431*,  573 

v.  Swaine 454 

Simms  v.  Barry 195 

Simons  v.  Johnson 238 

Simpson,  re  (9  Ch.)      .    .  337,  698,  699 

ex  parte  (De  Gex) 631 

claim  (36  Ch.  D.),  Add.  to  pp. 

126,  138 

v.  Chapman  461,524,532*,617,619* 
v.  Henning     ....  238,  251,  748 

v.  Vaughan 194,  596 

».  Westminster  Palace  Hotel 

Co 314 

Sims  v.  Bond 275 

v.  Britain 275 

v.  Brutton  151,  156*,  157,  159,  165 

Simson  v.  Cooke 118 

v.  Ingham 227,  232* 

Sinclair,  re 665 

v.  Wilson 630,  681 

Singer's  Man.  Co.  v.  Wilson     .    .    114 

r.  Loog 114 

Skaife  v.  Jackson 270 

Skeet  v.  Lindsay 511 

Skinner  v.  Stocks 276,  277 

Skipp  v.  Harwood    .    .    .  340,  352,  359 

Skirving  v.  Williams 615 

Slater,  ex  parte 224,  703 

v.  Lawson  . 262 

v.  Willis 324 

Sleech's  case   .  161,  194,  200,  250,  253, 
596,  597,  602,  752 

Slee,  re 682 

Slim  v.  Croucher 481 

Slippar  v.  Stidstone  .    .    .    .    .  291,  341 
Small  v.  Attwood      .    .    .  162,  464,  480 

Smallcombe  v.  Olivier 643 

Smart,  ex  parte 713 

Smith's  case  (4  Ch.) 98 

Smith,  ex  parte  (Buck)     .    .    .  681,  741 

(4Deac.  &Ch.) 683 

(1  Gl.  &  J.  74,  and  6  Madd. 

2)      734,  738 

(1  Gl.  &  J.  256)  ....  640.  747* 

(3  Madd.) 328,  681 

(2  Mon.  &  A.) 695 

(1  M.  D.  &  D.) 706 

(2  Rose)      ......  V.   «    733 

(14  Q.  B.  D.) 725 

(5  Ves.) 583,  637,  648 

v.  Anderson 5,  101,  102 

v.  Ayres     ....,,,..    607 


4C 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  ['  ]  pages.  ] 


PAGE 

Smith  6.  r.aily i29,  18H 

r.  Hall 112 

r.  Harrow 564,  567 

r.  Brainr 169 

r.  Caiman 628 

r.  (.'had wick  ....  480,  481,  482 

r.  Craven 190,  203 

/•.  DeSilva     ....  352,  354,  648 

r.  Duke  of  Chanclos  .    .    .  408,  536 

,:  Everett  440,  443,  444,  488,  527, 

614,  616 

r.  Fromont 544 

v.  Goddart 672 

v.  Harrison 360 

v.  Howth 562 

r.  Jameson 161,  240 

f.  Jarves 188 

r.  Jeyes  .  406*,  466,  542,  543,  546, 
551,  580 

r.  Johnson 131 

r.  Leveaux 458 

v.  Lindo 97 

»:.  Mawhood 95 

r.  Mules  .    .    .  331,  415,  428*,  558 
v.  Oriell      .    .    .  218,  569,  671,  672 

r.  Parkes 292*,  364 

r.  Plummer 355 

v.  Smith  (3  Giff.)    .    .    .  194,  620* 

(5  Ves.) 323,  325,  329 

r.  Snow 460 

7:.  Stokes   .  218,  340,  569,  671,  672 

r.  Tinims 627 

r.  Topping 681,  682 

r.  Watson   15,  28,  36,  49,  135,  328 

r.  Wigley 229 

r.  Winter     ....  215*,  219,  220 

Smont  r.  Ilbury 211 

Smyth,  expartc 716,  750 

Snaith  ?•.  Burridge 172 

Snape,  ex  parte 739 

Sneyds,  ex  parte 633 

Snook  ?•.  Watts 76 

Snowball,  ex  parte    .    .    .  632,  664,  665 

Sno \vdon,  expartc. 375 

Soamcs,  i. r  parte 660 

Societe  General e  de  Paris  r.  Green  714 
v.  Tramways  Union  Co.     .    .    680 
Society  of  Practical  Knowledge  r. 

Abbott 496 

Solly  v.  Forbes 237* 

Solomon,  ex  parte 714,  746 

r.  Medex 279 

Solvency  Mutual  Guarantee  Co.  v. 

Freeman 118 

Somerville  v.  Mackay  .    .    .    .311.  508 

Somes  r.  Currie 409 

South  Carolina  Hank  r.  Case    .    .    182 
South  Sea  .Co.  t?.  Wymondsell  .    .    260 


South  Wales  Atlantic   Steamship 

Co 103 

Southwell  v.  Bowditch 180 

Spackman  r.  Miller 682 

Spark  v.  Heslop 374 

Sparrow,  ex  parte. 629.  631 

Spears  v.  The  Lord  Advocate    .    .    340 
Spenceley  v.  Greenwood      .    .  215,  244 

Spencer  v.  Billing 89 

v.  Harrison 348 

v.  Spencer 515* 

Spittal  v.  Smith 486* 

Spottiswoode's  and  Amsink's  case  367, 

309 
Sprague,  ex  parte  336, 337, 680, 686*,  700 

Spurr  v.  Cass 276 

Stables  v.  Eley    .    .    .  47*,  89,  149,  214 

Stackwood  v.  Dunn 296 

Staddon,  ex  parte 657,  662* 

Stahlschmidt  v.  Lett 387 

Stainbank  v.  Fernley 482 

Stainton  v.  Carron  Co.  .  384,  488.  511*, 
513,  537,  611*,  613 

Stanborough,  ex  parte 704 

Stanger  v.  Wilkins 627,  628 

Staniforth  v.  Fellowes 659 

Stansfeld  v.  Cubitt 679,  681 

r.  Levy 281 

Stanton,  ex  parte 718 

Stanton  Iron  Co.,  re 30 

Staples,  re 208 

Stavers  v.  Curling  .    .    .    !  19,  416,  563 

Stead  v.  Salt 129 

Stedman  v.  Smith 562 

Steel  v.  Lester 14,  34,  149 

Steele  v.  Stuart 141 

Steer  v.  Crowley 450 

Steiglitz  v.  Eggington 137 

Stephens,  ex  parte   .    .    .  654,  661*,  662 

v.  Brown 729 

v.  Reynolds 129,  181* 

Stephenson  v.  Chiswell 597 

Sterndale  v.  Hankinson  .    .    .  228,  229 

Sterry  v.  Clifton 92,  100 

Steuart?,'.  Gladstone    .    .  402,  421,  426. 
428,  430,  44  I,  448,  575 

Stevens  v.  Banning 114,288* 

r.  Cook 390,  391 

v.  South  Devon  Railway  Co.  .    314 

352,  :;9;: 

Steward  v.  Blakeway  .  55,  56,  331,  334, 
343,  346*,  347 

v.  Harkness 482 

Stewart  v.  Forbes 349,  350 

v.  Gibson 93,  106 

Stewart's  case 536 

Stocken  v.  Dawson     352,  353,  381,  384, 
489*,  528,  617,  688 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Stocker  v.  Brocklebank  .    .   13,  14,  563 

v.  Wedderburn 476 

Stokes  v.  Lewis 370,  373 

Stone,  ex  parte  (8  Ch.) 748 

re  (33  Ch.  D.) 36,  37 

v.  Marsh 155*,  157 

Stonehouse  v.  De  Silva  .  .  .  289,  638 
Stoveld,  ex  parte 670 

v.  Eade 234 

Slracey  v.  Deey 295* 

Strachan  v.  Barton 630 

Strang,  ex  parte 657 

Strange  v.  Lee 118 

Strangford  v.  Green 129 

Streatfield,  Lawrence  &  Co.,  re  .  330* 

Street  v.  Rigby 451 

Strelley  v.  Winson, 60,  62 

Strickland  v.  Symons606,  607*,  609,  610 

Strong  v.  Harvey 51 

Strother  v.  Willan 85 

Stroud  v.  Gwyer  162,  521.  524,  531,  618 

Strutt,  ex  parte 695 

Stuart  v.  Lord  Bute  .  .  .  404,  503,  504 

P.  Ferguson 698 

Stubbs  v.  Sargon 112,  113 

Studdy  v.  Saunders 87  89 

Stupart  r.  Arrowsniith  .  .  .  467,  512 

Sturgis  f.  Darell 259 

Sturt  v.  Melish 467 

Sturton  v.  Richardson 560 

Styan,  ex  parte 681 

Sully,  ex  parte 680 

r.  A.  G 394 

Sumner  v.  Powell 196*.  595 

Sutton  v.  Clarke '  283 

r.  Gregory 129,  169 

t<.  Tatham 371,  372 

Swan  v.  Bank  of  Scotland  ....  95 

v.  Steele 169,  181 

Swift  v.  Jewsbury  .  .  .  138,  165,  179 

v.  Winterbotham  .  .  139,  165,  179 

Swindell?).  Bulkely 259 

Swire  v.  Francis 163 

r.  Redman 244,  251,  252 

Syers  v.  Syers  .  .  14,  22,  38,  555,  556*, 

557,  572 

Sykes  v.  Beadon  .  102,  104,  105*,  106, 

107,  108 
Symes  r.  Hughes 107 


TAITT,  ex  parte  .    .    .  692,  729,  730,  733 

Tallis  r.  Tallis 438* 

Tamplin  v.  Diggins 663 

Tanner's  case 24 

Tanner  v.  Smart 260 

Tasker  v.  Shepherd     ....  113*,  114 
Tatam  v.  Williams 363,  509* 


PAGE 

Tate,  ex  parte 694 

Tatlock  r.  Harris 239 

Tattersall  v.  Groote 6(>.  454 

Taunton  v.  Royal  Insurance  Co.  .    128 
Taylor,    ex  parte  (5  De  G.  M.  &G.)  631 

(12  Ch.  D.) 37 

(18  Q.  B.  D.) 629,  630 

(8DeG.  M.  &G.)     ....  74,  75 

(Mon.) 679,  687,  688,  689* 

(2  M.  D.  &  D.)    685,  706,  707,  732 

(2  Rose) 737 

v.  Best 72 

v.  Bowers 106,  107 

v.  Crowland  Gas  and  Coke  Co.     95 

r.  Davis 404,  420,  542 

v.  Dean 495 

v.  Fields 340,  359,  647 

v.  Hare ,.      65 

v.  Haylin 514 

r.  Kymer 234 

v.  Lendey 106 

r.  Midland  Railway  Co.  .  267,  270 

v.  Plumer 162 

r.  Rundell  (11  Sim.  &  Cr.  & 

Ph.) 503 

(1  Y.  &  C.  C.  C.  &  1  Ph.)  404,  503 

v.  Salmon 464 

v.  Shaw 512 

(L.  J.  James,  7th  March.  1873)  342 

Teague  v.  Hubbard 567,  569 

Teasdale  v.  Sanderson 59,  60 

Teed  v.  El  worthy 295 

Telegraph  Despatch  Co.  i:  McLean  436 

Telford  v.  Ruskin 502,  503 

Tempest,  ex  parte 629,  630 

Tenant  r.  Elliott 107*,  108 

Tench  v.  Roberts 100 

Tennant,  ex  parte 13,34,38 

Terrell,  ex  parte     ....  647,  728,  742 

Terry  v.  Terry 619 

Tew  v.  Earl  of  Winterton  ....    389 

Thacker  r.  Shepherd 277 

Thicknesse  v.  Bromilow  .    .    .  130,  169 

Thomas,  ex  parte 631 

v.  Atherton  129,  367,  378,  379,  387 

».  Clarke    .    .    .    .• 147 

?'.  Da  Costa 656 

v.  Edwards 51 

v.  Frazer 194,  596 

v.  Shillibeer 242 

v.  Thomas 59.  567 

Thomason  v.  Frere  289,  659,  667*,  668 
Thompson,  ex  parte  (1  Rose)  .    .    ,    642 

(3  Deac.  &  Ch.) 726 

(2  M.  D.  &  D.)      723 

v.  Andrews 609 

v.  Brown     .    .    .  225,  228,  234,  236 
v.  Charnock   .  .    514 


48 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Thompson  ».  Cohen 752 

«.  Davenport 177 

t>.  I  in  n  ii 508 

r.  Hudson 228 

v.  Lack 237 

v.  National  Bank  of  Toledo   .      43 
v.  Percival  .     242*,  243,  247*,  253 

v.  Ryan 325 

v.  Speirs 680 

r.  Waithman 263,  597 

r.  Williamson 349,  380 

Thomson  r.  Anderson 548 

v.  Thomson 104,  109 

Thornbury  v.  Bevill 93 

Thornet-.  Smith .    .    224 

Thornton,  ex  parte    .....    716,  749 

v.  Dixon 343*,  346,  347 

v.  Howe 92 

v.  McKewan 228 

v.  Procter 383*,  467 

Thorp  v.  Holdsworth 491 

Thorpe,  ex  parte 171,  703 

v.  Jackson .   596,  597 

Thwaites  v.  Richardson 128 

Tibaldi  v.  Ellerman     ....   565,  567 

Till  v.  Wilson 639 

Tinkler  v.  Wai  pole 85 

Titner,  ex  parte 698 

Tittenson  v.  Peat 515 

Tobin,  ex  parte 642 

Todd,  ex  parte  (De  Gex)      ....    738 

(19  Q.  B.  D.) 654 

v.  Emly 50 

v.  Studholme 151 

Tollemache,  re 703 

Tomkins  v.  Saffery 629 

Tomlins  v.  Lawrence 136 

Toovey  v.  Milne 653 

Topham,  ex  parte  (1  Madd.)  .    .    .    715 
(8Ch.)      .    .    .     .     ...   629,  630 

Topping,  ex  parte 599 

Torkington,  ex  parte 633 

Tosh  v.  North  British  Build.  Soc.   .    12 

Toulmin,  ex  parte 405 

Toulmin  v.  Copland  230,  404,  405,  417*, 

506,  518,  528,  537 

Townend  v.  Townend  528*,  615,  616,  617 

Towns  v.  Mead 258 

Townsend  v.  Ash 492 

v.  Crowdy 566,  567 

v.  Neale 276 

Townshend  v.  Devaynes     ....  344* 

Travis  v.  Milne  488,  494,  517,  522,  531, 

610,  613,  618 

Tredwen  v.  Bourne  ....  87,  90,  133 
Troughtont*.  Hunter  215,  426,  446,  544, 

588 
Troup's  case 390 


PAGE 

Trueman,  ex  parte 588,  670 

v.  Loder 275 

Tunley  v.  Evans 128 

Tupper  v.  Foulkes 137 

v.  Haythorne 140,  673 

Turner,  ex  parte 734,  738 

v.  Borlase 475 

v.  Burkinshaw 391 

v.  Corney 537 

v.  Dodwell 261 

v.  Hardcastle 627 

v.  Major  .  443,  448*,  478,  479,  527. 
541,  550 

v.  Morgan 59 

v.  Reynall 98 

Turney,  ex  parte 717* 

v.  Bayley 404,  493,   504 

Turquand,  ex  parte  .  (2  M.  D.  &D.)  21, 
65,  727*,  738 

(14  Q.  B.  D.) 677 

v.  Vanderplank 631,  665 

v.  Wilson 501 

Twiss  v.  Massey 692 

Twogood,  ex  parte 660 

v.  Swanston 513 

Twort  v.  Twort 59 

Twycross  v.  Grant 595 

Twyford  v.  Trail 161 

Tyrrell  v.  Hope 574 


UNDERWOOD  v.  Nicholls    ....    136 
Union    Bank   of  Manchester,    ex 

parte    .        678 

Unity    Banking    Association,    ex 

parte 75,  702 

University  of  Cambridge  v.  Bald- 
win       118 

Upfill,  exparte 636 

Upton,  exparte 729 

v.  Brown 621 

Urquhart  v.  Macpherson  .    .    .  260,  490 

Usborne,  exparte 680,  685 

Usher  v.  Dauncey 187,  211* 


VALPY  v.  Oakeley 652 

Van  Sandau  v.  Moore  .    .  462,  463,  571 

Vardon,  exparte 687 

Varley  v.  Coppard 336 

Varney  v.  Hickman 106 

Vaughan,  exparte •   745 

Vaughan  v.  Halliday 712 

v.  Vanderstegen   ....    120,  439 

Vaux,  exparte 677 

Venables  v.  Wood 14,  179 

Venning  v.  Leckie 563 

Vere  v.  Ashby  ...    89,  208,  285,  413 


AUTHORITIES  REFERRED  TO. 


49 


[The  paging  refers  to  the  [*]  pages.] 


PAGE 

Vernon  v.  Hallam 440 

v.  Hankey 663,  668 

v.  Jefferys 273 

v.  Vawdry 513 

Vice  v.  Anson 42,  87*,  348 

v.  Fleming     .   .  170,  171,  174,  210 

Vickers  v.  Vickers 432,  433 

Villars,  ex  parte 358 

Viney  v.  Chaplin 151 

Vining,  ex  parte 695 

Vivers  v.  Tuck 476 

Voguel,  ex  parte 694 

VuLliamy  v.  Noble      47,  152,  199,  211, 

292,  294,  461,  590,  596,  605, 

606,  661,  662 

Vyse  v.  Foster     162,  200,  461,  504,  521, 
523,  524,  531,  534*,  615,  617,  618 


WADE  v.  Jenkins     402,  421,  444,  448* 

Wadeson  v.  Richardson 376* 

Wadmore  v.  Dear 348 

Wagner  v.  Imbrie 753 

Wagstaffe,  ex  parte 657 

Wainwright,  ex  parte 756 

v.  Waterman 433 

Wait,  re     ...  340,  357,  359,  675,  695 

Wakeham,  re 737* 

Walburn  v.  Ingilby 504 

Walker,  ex  parte  (3  Deac. )     .    .    .    715 
(4  D.  G.  F.  &  J.)        336,  338,  698 

v.  Broadhurst 418 

v.  Consett  .   •' 512 

v.  Harris 64,  559 

v.  Hirsch  10,  11,  14,  541,  544,  555 

i).  Jeffreys 468 

v.  Mottram 440,  652 

v.  Rooke 267 

Wallace  v.  Kelsall      136,  224,  269,  294 

Waller  v.  Barrett 594 

v.  Lacy 227 

Wallis,  ex  parte 740 

v.  Hirsh 453 

v.  Smith 455 

Wallwortlt  v.  Holt  .     462,  463*,  498*, 

499,  500 
Walmsley  v.  Cooper   145,  225,  237,  270 

v.  Walmsley 405,  538 

Walsham  v.  Stainton 503 

Walstab  v.  Spottiswoode    ....      24 

Walter  v.  Lavater 62 

Walton  v.  Butler 325,  329 

Wanklyn  v.  Wilson 505 

Want  v.  Reece 563 

Ward,  ex  parte 682 

v.  Apprice 404 

v.  Ward 612 

Warde's  case 152,  199,  596 

4   LAW   OF   PAETNEKSHIP. 


PAGE 

Warden  v.  Jones 486 

Warder  v.  Stilwell      424,  466,  539,  543 

Waring,  ex  parte 653,  712* 

v.  Knight 676 

Warner  v.  Barber 639 

v.  Cunningham 575 

v.  Smith 351,  517 

Warrant  Finance  Co.  's  case  .    .    .    228 

Warwick  v.  Slade 370,  371 

Waterer  v.  Waterer  331.332,  333*,  346* 
Waterfall,  ex  parte   .    .  '.    .     255,  704* 

Waterlow  v.  Sharp 132 

Waters  v.  Paynter 285 

v.  Taylor  357,    452,  466,  544,  546, 
558,  577,  580 

v.  Towers 267 

Watkins,  ex  parte  (Mont.  &  McA. )  734 
(2  M.  &  A.)  .    .    .    ..'..    .    680,  683 

(4  D.  &  C.) 683 

(8Ch.) 677 

Watney  v.  Wells  .    .  390,  518,  521,  581 
Watson,    ex  parte    (Buck,    and   4 

Madd.) 728,  741,  742 

(12  Ch.  D.) 639 

(16  Ves.) 40,  75 

(19Ves.) 31 

(2  V.  &  B.) 161 

v.  Black 348 

v.  Charlemont 86,  482 

v.  Bales 426 

v.  Mid-Wales  Railway  Co.     .    296 

v.  Spratley 348 

v.  Woodman 263 

Watters  v.  Smith 224,  225 

Watts  v.  Brookes   ....    97,  104,  388 
v.  Christie  ....     293,  659,  660* 

v.  Rees 290. 

Waugh  t-.  Carver       25,  27*,  31,  35,  36, 
40*,  42,  197 

Way  v.  Bassett 262*,  510 

Weaver  v.  Prentice  .    , 85 

Webb,  re 382,  387 

v.  Ledsam 218 

Webber  v.  Tivill  ....  259,  288,  509 

Webster,  ex  parte 703 

v.  Bray  84,  349,  350,  380,  391,  477* 

v.  Webster   47,  211,  217,  445*,  605 

Wedderburn  v.  Wedderburn    443,  444, 

489*.  512,  516,  517,  519,  533*, 

614*  617 

Weikersheim's  case     ....    112,  141 

Weir  v.  Bell 163 

Weldon  v.  Dicks 113 

Welford  v.  Liddel 508 

Wellcome's  Trade  Mark,  re  .    .  '.    447 

Wells  v.  Masterman 171 

v.  Wells 564 

v.  Williams    .  73 


50 


AUTHORITIES  REFERRED  TO. 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Welsh,  exparte 639 

Wenlock  (Baroness)  v.  River  Dee 

Co 191,  and  see  Addenda 

Werderman    r.    Societe    Generate 

d'Electricitc 436 

West  t-.  Baker 643 

West  v.  Skip      340,  352,  353,  382,  518, 
647,  682,  688 

Western  Bank  of  Scotland  v.  Nee- 
dell  213 

West  of  England  Bank,  re  ...  162 
West  of  England,  &c.,  Bank  v. 

Murch 341 

West  Riding  Union  Banking  Co. 

exparte 715,  717 

Westeott,  exparte 724,  738 

Weston  v.  Barton 118 

Wey  mouth  v.  Boyer 460 

Wharton  v.  May 513 

Whately  r.  Menheim 90 

Wheatley,  ex  parte 190,  703 

v.  Westminster,  &c.,  Coal  Co.  453 
Wheeler,  exparte  .  .  334,  337*,  699* 

v.  Home 59,  61 

t;.  Van  Wart  122*,  460,  461,  571 
Whetham  v.  Davey  .  364,  461,  493,  517 
Whincup  v.  Hughes  ...  65,  66,  67 
Whinney  7;.  Colonial  Bank  ...  678 
Whitcomb  v.  Whiting  .  .  .  260,  261 

White,  exparte 160,  702 

v.  Ansdell 566 

r.  Barker 502 

v.  Barton 505 

v.  Williams 136 

Whitehead  v.  Barron 207 

r.  Hughes 271,  289,  670 

Whitley  v.  Lowe  ....  508,  511,  554 
Whitmore,  exparte  208*,  249,  254,  704* 

r.  Empson      678 

v.  Gilmour 652 

v.  Mason 433,  648* 

Whittaker  v.  Howe    439,  478,  479,  543 

Whittingstall  v.  Grover 599 

Whittle  r.  McFarlane 380 

Whitwell  v.  Arthur 578 

r.  Perrin 178,  254,  257 

Whitworth,  exparte 230 

v.  Davis 493 

Whyte  r.  Ahrens 508,  514 

Wickham  r.Wickham  128,146,227,235* 

Wieland,  exparte 634 

Wier  t-.  Tucker 508 

Wijihtman  r.  Townroe  .  28,  593,  604 
William,  or  Wilbran.  exparte  .  636 
Wild  r.  Milne  55,  555,  556,  557,  558 

Wilde  «.  Keep 185 

Wiles  r.  Woodward 563 

Wilkinson,  ex  parte  (13  Sim.)    .    .    680 


Wilkinson,  exparte  (22  Ch.  D.)    .    629 

v.  Frazier 19,  29* 

v.  Haygarth 59,  60 

f.  Henderson       460,  494,  596,  597 

v.  Page 454 

v.  Torkington    ........    476 

Wilks  v.  Back 177 

Willesford  v.  Watson 453 

Willett  v.  Chambers    ....  151*,  156 

v.  Blannford  .    .    .    .521,  525,  617 

Williams,  re  (36  Ch.  D.)    .    .    .    .    709 

ex  parte  (Buck,)     ....    208,705 

(3  M.  D.  &  D.)      .     721,  727*  736 

(11  Ves.)  217,  334,  337*,  352,  583. 

587,  588,  687,  698,  700 

v.  Barton 61,  562,  568 

t\  Beaumont 278 

v.  Bingley 542 

r.  Griffiths 227,  509 

v.  Jones        81,  100,  102*,  202,  412 
v.  Keats     .    .    .  89,  214,  216*,  217 

v.  Mudie 85 

v.  Page 467 

v.  Powell 531,  615 

v.  Prince  of  Wales's  Life  Co.     504 

'v.  Rawlinson 227,  230 

r.  Rowlands     425,  552,  553*,  555, 
557,  558,  578* 

v.  Salmond 463 

v.  Thomas 186 

v.  Williams  (2  Swanst. )      .    .  437* 

(Wils.  Ch.)        478 

(2Ch.)    .    .    .  f.    .    .    .  81,  85,  331 
Williamson  v.  Barbour  142, 143,267,  513 

?•.  Johnson 185* 

Willis  v.  Bank  of  England     ...    141 

v.  De  Castro 237 

v.  Dyson 170,  175,  210 

v.  Jarnegan 512 

Willison  v.  Patteson 72,  73 

Willmott  v.  London  Celluloid  Co.  628 

Willock,  ex  parte 733 

Wilmer  v.  Currey 197*,  595 

Wilsford  v.  Wood 88,  285 

Wilson,  ex  parte  ( 7  Ch.)  .    .    .    719,748 
(2  Deac.  and  3  M.  &  A.)    .    .    670 

(4  Deac.  &  Ch.) 678 

(2  Jur.) 716 

(1  M.  D.  &  D.) 645 

(3  ib.) 192,  702 

v.  Bailey 173 

v.  Barthrop 181 

v.  Church 576 

v.  Cutting 566 

v.  Greenwood     218,  429,  433,  493, 

517,  551,  553,  554,  555*,  556. 

557,  559,  587,  647 

9    v.  Hurst  .  .    234 


AUTHORITIES  REFERRED  TO. 


51 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

Wilson  v.  Johnstone    .    .    .66,  68*,  69 

v.  Lewis 22,  173 

v.  Lloyd       239,  248,  251,  254,  597 

v,  Moore 162,  200,  617 

v.  Northampton,  &c.,  Railway 

Co 503 

v.  Stanhope 463,  499 

v.  Tumman 148,  206 

v.  Whitehead  14,  144, 179,203*,328 

Winch  v.  Keeley 289,  652 

Windham  v.  Paterson 635 

Wingfield,  ex  parte  .*....    677,  683 
Winter  v.  Innes       250,  253,  262*,  510, 

596,  597 

Winterbottom,  ex  parte 626 

Wintle  v.  Crowther     ....    169,  181 

Wish  D.  Small 29 

Withington  v.  Herring  ....    13,  28 

Wolfe  v.  Horncastle ,.372 

Wood,  re  (7  Ch.) 627,  628 

Wood,  ex  parte  (De  Gex)    ....  691* 

(1  M.  D.  &  D.) 637 

(2*6.) 730 

(4  De  G.  M.  &G.) 677 

(10  Ch.  D.)     ....  337,  629,  699 
v.  Argyll    ....    24,  44*,  89,  90 

v.  Braddick 128,  240 

v.  Dodgson 741,  752* 

v.  Finch      50 

v.  Scoles 402,  403,  421 

v.  Wilson 454 

v.  Woad  ....  408,  426,  487,  575 
Woodbridgew.  Swann  ....  672,  674 

Woodford,  ex  parte 720 

Woodgate,  ex  parte 680,  686 

Woodhouse  v.  Murray      .    .    .  628,  629 

Woodin,  ex  parte 161 

Woodroffe,  ex  parte 740 

Woodward  v.  Gyles 455 

Wooldridge  v.  Norris 375 

Wooley  v.  Batte 378,  566 

v.  Gordon 601,  612 

v.  Kelly 200 

Woolf  v.  City  Steam  Boat  Co. ,       .     265 

Worcester  Corn  Exchange  Co.,  re    132, 

141,  190,  369,  385 

Worrall  v.  Grayson 567 

Worthington,  ex  parte 638 


PAGE 

Worts  v.  Pern 85,  89 

Wragge's  case 680 

Wray  v.  Hutchinson 580 

v.  Milestone 564 

Wrexham  v.  Hudleston 577 

Wright,  ex  parte 645 

v.  Court 128 

v.  Hunter    385,  493,  495,  566,  752 

v.  Laing  . 227 

Wright  v.  Pulharn 215 

v.  Russell 118 

v.  Snowe 75 

v.  Tuckett 621 

v.  Warren •  .    .    .    .    620 

Wrightson  v.  Pullan    ....  215,   222 

Wynch  v.  East  India  Co 259 

Wyld  v.  Hopkins 24,  44 

Wylie,  ex  parte 732 

Wynget  v.  Heathcote 55,  56 


YALLOP,  ex  parte 324 

Yates  v.  Finn,  411,  522,  527*.  528,  616 

Yeatman  v.  Yeatman 613 

Yonge,  ex  parte 734 

Yonge  Klassina,  the 73 

York  and  North  Midland  Railway 

Co.  v.  Hudson 384 

Yorkshire  Banking  Co.  v.  Beatson  182* 
Young,  ex  parte  (2  V.  &  B.)  .    .    54,  61 

(19  Ch.  D.) 300,  624 

(2  Rose) 741 

v.  Axtell 89 

v.  Bank  of  Bengal    .    .    .  656*,  661 

v.  English 227,  228 

v.  Goodson 272 

v.  Hunter     ....    205,  206*,  285 

v.  Keighley 359 

v.  Waud 627,  630 

v.  White  136 


ZwiLCHENBAET,  ex  parte  . 


v.  Harrison  (4  Madd.) 


631 


508 


STATUTES  REFERRED  TO. 


CThe  paging  refers  to  the  [*]  pages.  ] 


PAGE 

13  Eliz.  c.  5 631 

21  Jao.  1,  c.  16 

(Stat.  Lim.) 258 

§  3   .    .258,  259,  262,  508 

7 258 

29  Car.  2,  c.  3 

(Stat.  of  Frauds) 

24 80,  81,  348 

17 348 

4  &  5  Ann.  c.  16 

(Stat.  Lim.) 258 

§  17      258 

19 258 

27 58,  59 

6  Geo.  1,  c.  18 97 

|  18 101 

2  Geo.  2,  c.  22 290 

8  Geo.  2,  c.  13 

U 113 

8  Geo.  2,  c.  24 290 

9  Geo.  2,  c.  36 348 

10  Geo.  2,  c.  28 101 

25  Geo.  2,  c.  36 101 

28  Geo.  2,  c.  19 101 

29  Geo.  2,  c.  16  (Irish) 108 

28  Geo.  3,  c.  30 101 

39  &  40  Geo.  3,  c.  28 

2  15 96 

39  &  40  Geo.  3,  c.  98 99 

55  Geo.  3,  c.  194 

(Medical  act) 

2  14 98,  99 

4  Geo.  4,  c.  94 

22  132,  133     ....  95 

5  Geo.  4,  c.  114 

21 97 

6  Geo.  4,  c.  16 

§62 731 

6  Geo.  4,  c.  42 

2  10  96 

6  Geo.  4,  c.  81 

2? 95 

6  Geo.  4,  c.  94 140 


PAGE 

6  Geo.  4,  c.  133 99 

7  Geo.  4,  c.  46    .  70,  96,  457,  586,  739 
9  Geo.  4,  c.  14 

(Ld.  Tenterden's  act)  .    .    509 

\  1 261,  262 

6 138,  165 

8 262 

9  Geo.  4,  c.  23 96 

9  Geo.  4,  c.  83 140 

11  Geo.  4  &  1  Wm.  4,  c.  68 

225,6 282 

3  &  4  Wm.  4,  c.  27 

(Stat.  Lim.) 258 

2  16 258 

28 258 

40 258 

41 258 

42 258 

3  &  4  Wm.  4,  c.  42 

(Stat.  Lim.)  ....    258,  719 

§2 595 

3 258,  202 

4 258 

8 280 

3  &  4  Wm.  4,  c.  83 96 

3  &  4  Wm.  4,  c.  98 96 

5  &  6  Wm.  4,  c.  76 

2  102 100 

1  &  2  Viet.  c.  106 

22  29,  31    ....    71,  74 

4  Viet,  c.  14 71 

5  &  6  Viet.  c.  39 140 

5  &  6  Viet.  c.  45 112 

6  &  7  Viet.  c.  46 101 

6  &  7  Viet.  c.  68 101 

6  &  7  Viet.  c.  73 

22 100 

26 100 

32 100 

7  &  8  Viet.  c.  32 96 

28 95 

9 95 

21    .  95 


(52) 


STATUTES  KEFERKED  TO. 


53 


[The  paging  refers  to  the  [*]  pages.  ] 


PAGE 

7  &  8  Viet.  c.  23 95 

29 95 

7  &  8  Viet.  c.  110  ......   50,  93 

7  &  8  Viet.  c.  Ill 665 

15  &  16  Viet.  c.  86 

|  54 537 

16  &  17  Viet.  c.  70 

\  123 579,  580 

16  &  17  Viet  c.  113 

§  20 262 

24 262 

27 262 

17  &  18  Viet.  c.  104 

g  18 325 

37 324 

43 324 

17  &  18  Viet.  c.  125 

§  11 452,  515 

17  &  18  Viet.  c.  125 

\  61 299 

19  &  20  Viet.  c.  47 

\  90 740 

19  &  20  Viet.  c.  97 

(Mercantile  Law  Amend. 

act)      258 

§    4      ...  117,  118,  119 

9     .  258,  259,  509,  510 

10 255 

11 255 

12 255 

13 262 

14     ...  262,  263,  597 

20  &  21  Viet.  c.  85 

U  9,  21,  25,  26   ...      77 

21  &  22  Viet.  c.  90 

\\  32  &  40 98 

21  &  22  Viet.  c.  108 

§  6  &  10 77 

23  &  24  Viet.  c.  127 

g26 100 

25  &  26  Viet.  c.  63 

\  3 324 

25  &  26  Viet.  c.  89 

(The  Companies  act,  1862)     50 

22     .     ; 70 

4 2,  70,  101 

48 282 

28  &  29  Viet.  c.  86 

(Bovill's  act)  13,  19,  33,  34,35, 
et  seq.,  84,  100,  201 

30  Viet.  c.  23 

§  7 80,  97 

31  &  32  Viet.  c.  40    ....    55,  56,  59 
31  &  32  Viet.  c.  116 456 

31  &  32  Viet.  c.  121 98 

32  &  33  Viet.  c.  71 

\  39 657 

|  81 657 


PAGE 

33  Viet.  c.  14 72 

33  &  34  Viet.  c.  23 71,  340 

33  &  34  Viet.  c.  35 621 

35  &  36  Viet.  c.  93 

§113,51 99 

39  &  37  Viet.  c.  66 

(Jud.  act,  1873) 

|  24  .    .  259, 293,  375,  376 

§25 375,  376 

el.  6    .  285,  293,  653 
cl.  8  59,  62,  539,  546 

el.  11 293 

\  34         491 

38  56,  57 538 

37  &  38  Viet.  c.  57 258 

3  3 258 

37  &  38  Viet.  c.  62 

§2 76 

37  &  38  Viet.  c.  68 

g  12 100 

37  &  38  Viet.  c.  96 95 

38  &  39  Viet.  c.  77 

(Jud.  act,  1875) 

§  10   .    599,  602,  603,  and 
Add.  to  p.  628 

cl.  2 260 

cl.  11  .....    259 
Rules  of  the  Supreme  Court,  1883 
Order  VII. 

r.  2      265 

Order  IX. 

r.  6 266 

Order  XII. 

r.  15    ...   266,  299 

Order  XVI     ....   264,  274 

r.  1  .    .  265,  274,  280, 

282,  288,  293,  647 

r.  4  .    .  265,  280,  282, 

288,  293,  503, 

604,  647 

r.  6  .    .  265,  280,  282, 

288,  293,  647 

r.  7  .    .    .    .    501,  592 

r.  8 288 

r.  9 462 

r.  11    .  265,  273,  274, 

275,  278,  296 

r.  14    ...    265,  266 

r.  15 265 

r.  16 604 

rr.  48,etseq.  265,  285, 
612 

Order  XVIII 612 

r.  1  .    .  501,  604,  647 
r.  3  .  ...     647 

r.  6  265,  278,  604,  647 
r.  7  .  .    265 


54 


STATUTES  REFERRED  TO. 


46  &  47  Viet.  c.  52 


[The  paging  refers  to  the  £*]  pages.  J 
PAGE 

Kules  of  the  Supreme  Court,  1883 
Order  XIX. 

r.  3  .    .    .    .290,  550 

r.  27 501 

Order  XXI. 

r.  20 264 

Order  XXXI. 

r.  6 507 

r.  7 613 

Order  XXXIII. 

r.  2 538 

r.  3 537 

r.  8 519 

Order  XXXVI. 

r.  8 506 

Order  XL. 

r.  10 538 

Order  XLII. 

r.  10266,299,300,626 
Order  L. 

r.  6 550 

Order  LV. 

rr.  3—9  ....    462 

r.  19 538 

Supreme  Court  Funds  Rules,  1886 

r.  63    ...    135,  272 
39  Viet.  c.  6 

§2 98 

39  &  40  Viet.  c.  45 .      51 

40  &  41  Viet.  c.  39 140 

42  &  43  Viet.  c.  11 

(Bankers'  Books  Evidence 

act) 537 

44  &  45  Viet.  c.  41 

(Convey,  act,  1881) 

\  37  .    .    .    .  614,  618 

44  &  45  Viet.  c.  60 

28 99 

45  &  46  Viet.  c.  61 

(Bills  of   Exchange  act, 
1882) 

§  7,  cl.  2     ...    180 

23 131 

cl.  2  129,  180,181 

45  &  46  Viet,  c.  75 

Married   Women's  Prop. 
act,  1882) 

22  1,  3, 12, 19  78,  624 
23 730 

46  &  47  Viet.  c.  49 

§3 537 

46  &  47  Viet.  c.  52 

(Bank,  act,  1883)  .  622,  el  seq. 

22 622 

4    ....   624.  625 
cl.  1  (a)    630,  632 

(b)  .    .  •  627 

(c)  .    .    628 


PAGE 

.    665 
.    625 


5    .... 
6 
cl.  1  (a)     .    .    634 

(c)  .    .    631 

(d)  .    .    624 
cl.  2    .    .    .    .    634 

9    ....    650,  718 
10 

cl.  2  290,  709,  718 
754 

18 754 

cl.  8  ...  756 
cl.  11  ...  755 
cl.  12  ...  755 
cl.  13  ...  755 
cl.  15  ...  756 
20 

cl.  1     .    .  646,  650 

23     .    .  754,  755,  756 

cl.  3    .    .    .    .    755 

27 670 

28 751 

cl.  2   .    .    .    .    751 
cl.  5    .    .    .    .    752 

29 654 

30 752 

cl.  1    .    .    .    .    751 
cl.  4    .    .    224,  752 

31 751 

32 624 

35 643 

cl.  2   .    .    .    .    643 

37 707 

38     ....   654,  655 

39 714 

40 709 

cl.  3  693,  729,  730, 

731 

cl.  5     .    .  720,  730 

41 709 

42 709 

43  631,  650,  664,  681 

44  646,  650,  651,  652 
cl.  1    .    .    .    .    683 

44 

cl.  3    625,  677,  678, 
681 

45  ...  654,  664,  674 

46  .....  654,  675 
cl.  3     ...  626,  665 

47 654,  664 

cl.  1 654 

cl.  2 654 

cl.  3 654 

48     628,  653,  654,  664, 
49630,631,654,064,668 


STATUTES  REFERRED  TO. 


55 


[The  paging  refers  to  the  [»]  pages.] 


PAGE 

46  &  47  Viet.  c.  50 

cl.  3 652 

cl.  4 651 

54646,650,651.652,677 

55 651,  672 

56 

cl.  1 652 

cl.  5 651 

59     ...  693,  729,  730 

cl.  1 731 

64 753 

88 117,  624 

93 649,  669 

102 649,  669 

cl.  2 754 

cl.  4 754 

106 643 

108 638 

109 643 

110    , 637 

112 644 

113  ...  289,  647,  670 

114  289,  290,  670,  718 

115 623,  634 

116 

cl.  2    .    .    .    117,  624 

123 623 

148    ...  624,  645,  707 

152 624 

168     633,  650,  651,  652, 
678 

169 622 

Schedule  I. 

r.  13 645 

r.  26     ...  117,  624 
Schedule  II. 

rr.  9-17     ...    714 
rr.  13,  14  ...    714 

r.  15 714 

r.  18 748 

r.  20  .    .    .   719,  730 

r.  21 708 

Bankruptcy  Rules,  1886 

r.  56    ...  117,  624 

r.  69 670 

r.  70 670 

r.  113  ,    117 


PAGE 

Bankruptcy  Rules,  1886 

r.  114  ....  117 
r.  127  ....  694 
r.  128  ....  694 
rr.  149-151  .  .  634 
rr.  195-216  .  .  754 
r.  208  ....  755 
r.  211  ....  755 
rr.  211—213  .  .  755 
r.  215  ....  756. 
r.  216  ....  755 
rr.  235—238  .  .  751 
r.  235  ....  752 
r.  245  ....  625 
r.  258  .  623,  633,  645 
r.  259  ...  623,  €24 
r.  260  ....  623 
r.  261  ....  623 
r.  262  ....  623 
r.  263  ....  623 

•  r.  264  ....  623 
r.  265  ....  637 
r.  266  ...  754,  755 
r.  267  .  .  .  754,  755 
r.  268  .  637,  645,  646 
r.  269  637,  638,  693, 
701,  729,  730 
r.  270  ....  694 
r.  271  ....  624 
r.  293  ...  692,  693 
r.  349  ....  652 
r.  353  .  .  .  622,  643 
Appendix 

Forms  6 626 

46  &  47  Viet.  c.  57 

(Trade  Marks  act,  1883)     114 

I  64 114,  447 

65 114 

70 114,  447 

72 115 

75 114 

47  Viet.  c.  3 97 

50  &  51  Viet.  c.  57 756 

§  5 756 

50  &  51  Viet.  c.  58 

§40 117 

50  &  51  Viet.  c.  66  .  .  754 


(56) 


*THE 


LAWOFPARTNEBSHIP. 


INTRODUCTORY. 


1.  Meaning  of  the  word  partnership. 

To  frame  a  definition  of  any  legal  term  which  shall  INTRODTJC- 
be  both  positively  and  negatively  accurate,  is  possible  TORY- 


only  to  those  who  having  legislative  authority,  can  Partnerships, 
adopt  the  law  to  their  own  definition.  Other  persons 
have  to  take  the  law  as  they  find  it;  and  rarely  indeed 
is  it  in  their  power  to  frame  any  definition  to  which 
exception  may  not  justly  be  taken.  All  that  they  can 
usefully  attempt  is  to  analyse  the  meanings  of  the 
words  they  use,  and  to  take  care  not  to  employ  the  same 
word  in  different  senses,  where  so  to  do  can  possibly 
lead  to  confusion. 

Without  attempting,  then,  to  define  the  terms  part- 
ners and  partnership,  it  will  suffice  to  point  out  as  ac- 
curately as  possible  the  leading  ideas  involved  in  those 
words.  The  terms  in  question  are  evidently  derived 
from  to  part,  in  the  sense  of  to  divide  amongst,  or  share, 
and  this  at  once  limits  their  application,  although  not 
very  precisely:  for  persons  may  share  almost  anything 
imaginable,  and  may  do  so  either  by  agreement  amongst 
themselves  or  otherwise.  But  in  order  that  persons 
may  be  partners  in  the  legal  acceptation  of  the  word, 
it  is  requisite  that  they  shall  share  something  by  virtue 
of  agreement  to  that  effect,  and  that  that  which  they 
have  agreed  to  share  shall  be  the  profit  arising  from 
some  predetermined  business  engaged  in  for  their  com- 
mon benefit.  An  agreement  that  something  shall  be 
attempted  with  a  view  to  gain,  and  *  that  the  gain  shall  [  *  2] 
be  shared  by  the  parties  to  the  agreement,  is  the  grand 
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characteristic  of  every  partnership,  and  is  the  leading 
feature  of  nearly  every  definition  of  the  term  (a). 

Partnership,  although  often  called  a  contract,  is  in 
truth  the  result  of  a  contract;  the  relation  which  sub- 
sists between  persons  who  have  agreed  to  share  the 
profits  of  some  business  rather  than  the  agreement  to 
share  such  profits. 

By  some  writers  associations  which  have  not  gain  for 
their  object  are  occasionally  termed  partnerships;  and 
even  in  the  Companies  act,  1862,  partnerships  having 
gain  for  their  object  are  referred  to,  and  the  reader  is 
thereby  led  to  suppose  that  there  may  be  partnerships 
of  some  other  kind  (&).  But  to  use  the  word  partner- 
ship to  denote  a  society  not  formed  for  gain  is  to  de- 
stroy the  value  of  the  word,  and  can  lead  only  to  con- 
fusion (c).  Nor  is  it  consistent  with  modern  usage. 
Lord  Hale  and  older  writers  use  co-partnership  in  the 
sense  of  co-ownership,  but  this  is  no  longer  customary ; 
and  as  will  be  .shown  hereafter,  there  are  many  import- 
ant differences  between  the  two  (d). 

Although  for  the  reasons  already  stated  the  writer 
has  not  attempted  to  give  a  definition  of  the  term  part- 
nership, he  appends  for  the  consideration  of  the  reader 
the  following  definitions  taken  from  works  of  celeb- 
rity:— 

Partnership  is  the  association  of  two  or  more  persons  for  the 
purpose  of  carrying  on  business  together,  and  dividing  its  profits 
between  them  (e). 

La  societe  est  un  contrat,  par  lequel  deux  ou  plusieurs  person- 
nes  conviennent  de  mettre  quelque  chose  en  commun,  dans  la 
vue  de  partager  le  be'ne'fice  qui  pourra  en  r^sulter  (/). 

A  partnership  is  a  voluntary  unincorporated  association  of  in- 
dividuals standing  to  one  another  in  the  relation  of  principals 
for  carrying  out  a  joint  operation  or  undertaking  for  the  purpose 
of  joint  profit  (g). 

La  soci^te"  est  une  convention  entre  deux  ou  plusieurs  person- 
nes,  par  laquelle  ils  mettent  en  commun  entre  eux  ou  tous  leurs 
biens  ou  une  partie,  ou  quelque  commerce,  quelque  ouvrage,  ou 
quelque  autre  affaire,  pour  *  portager  tous  ce  qu'ils  pourront  avoir 
de  gain  ou  souffrir  de  perte  de  ce  qu'ils  auront  mis  en  society  (A). 

(a)  Moll  wo,  March,  &  Co.  v.  Court  of  Wards,  L.  E.  4  P.  C.  436; 
R.  v.  Robson,  16  Q.  B.  D.  137. 

(b)  See  sec.  4  of  the  act. 

(c)  See  as  to  clubs,  infra,  chap.  1,  \  5. 

d)  See  infra,  chap.  1,  \  6. 

e)  Civil  Code  of  the  State  of  New  York,  B  1283. 
/ )  Code  Civil,  g  1832. 

g)  Dixon's  Law  of  Partnership,  1. 

A)  Domat,  les  Lois  Civiles,  liv.  i.  tit.  8,  §  1. 
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Partnership  is  a  contract  of  two  or  more  competent  persons  to  INTKODUC- 
place  their  money,  effects,   labour,  and  skill,  or  some  or  all  of  TOKY. 


them,  in  lawful  commerce,  or  business,  and  to  divide  the  profit  Kent, 
and  bear  the  loss  in  certain  proportions  (i). 

Partnership  is  the  relation  which  subsists  between  persons  who  Indian  Con- 
have  agreed  to  combine  their  property,  labour,  or  skill  in  some  tract  act. 
business,  and  to  share  the  profits  thereof  between  them  (k). 

Partnership  is  the  combination  by  two  or  more  persons  of  capi-  Parsons, 
tal,  or  labour,  or  skill,  for  the  purpose  of  business  for  their  com- 
mon benefit  (I). 

Partnership  is  the  relation  which  subsists  between  persons  Pollock, 
who  have  agreed  to  share  the  profits  of  a  business  carried  on  by 
all  or  any  of  them  on  behalf  of  all  of  them  (m). 

Le  contrat  de  societe  est  un  contrat  par  lequel  deux  ou  plusi-  Pothier  (1.) 
eurspersonnes  mettent,  ou  s'obligentde  mettre,  en  commun  quel- 
que  chose,  pour  faire  en  commun  un  profit  honnete,  dontils  s'ob- 
ligent  reciproquement  de  se  rendre  compete  (n). 

Societas  est  contractus   de   conferendis   bona   fide  rebus   aut  Pothier  (2.) 
operis,  animo  lucri  quod  honestum  sit  ac  licitum  in  commune 
faciendi  (o).  » 

Ein  Vertrag  durch  welchen  mehrere  Personen  ihr  Vermogen  Prussian 
oder  Gewerbe  oder  auch  ihr  Arbeiten  und  Bemiihungen  ganz  oder  code, 
zum  Theil  zur  Erlangung  eines  gemeinschaftlichen  Endzwecks 
vereinigen,  wird  ein  Gesellschaftsvertrag  genaunt  (p). 

Le  contrat  de  societe  se  fait  lorsque  deux  ou  plusieurs  per-  Pufendorf. 
sonnes  mettent  en  commun  leur  argent,  leurs  biens,  ou  leur  tra- 
vail, a  la  charge  de  partager  entr'eux  le  gain  et  de  supporter  les 
pertes  qui  en  arriveront,  chacun  a  proportion  de  ce  qu'il  contribue 
du  sien  (q). 

When  two  or  more  persons  join  money,  or  goods,  or  labour,  or  Rutherford, 
all  of  these  together,  and  agree  to  give  each  other  a  common 
claim  upon  such  joint  stock,  this  is  partnership  (r). 

Partnership,  often  called  co-partnership,  is  usually  defined  to  Story, 
be  a  voluntary  contract  between  two  or  more  competent  persons 
to  place  their  money,  effects,  labour,  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  with  the  understanding 

(i)  3  Kent's  Comm.  23. 

(k)  Indian  Contract  act,  §  239. 

(I)  Parsons'  Part.  chap.  2,  \  1.  This  definition  is  inaccu- 
rate. The  word  denotes  a  combination  of  persons,  not  a  combi- 
nation of  capital. 

(m)  Pollock's  Digest  of  the  law  of  Partnership,  ?  4,  ed.  3. 

(n)  Pothier,  Traite  du  Contrat  de  Societe,  \  1.  There  is  a  use- 
ful English  edition  of  this  work  by  O.  D.  Tudor,  Esq. 

(o)  Pothier,  Pand.  lib.  xvii.  tit.  2,  §  1,  art.  1. 

(p)  Allgern.  Landsrecht  fur  die  Preuss.  Staat.  th.  i.  tit.  3,  $ 
169. 

(g)  Pufendorf,  Le  Droit  de  la  Nat.  et  des  Gens,  ed.  Barbey- 
rac,  liv.  v.  chap.  8,  \  1. 

(r)  lust,  of  Nat.  Law,  bk.  i.  c.  1I>,  \  9. 
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that  there  shall  be  a  communion  of  the  profits  thereof  between 
them  (s). 

Verbinden  sich  mehrere  zur  Erreichung  eines  ihnen  gemein- 
schaft  lichen  *  Endzwecks  so  wird  ein  Gesellschaftsvertrag  (socie- 
/<(>,  .Mascopei,  Magenschaft)  gennant.  Geschieht  diese  Verbind- 
ung  zu  eigenniitzigen  Zwecken  so  nennt  man  sie  societas  qusestu- 
aria,  oder  negotiatoria,  sonst  aber  non  quxstuaria  (t). 

Societas  est  contractus,  quo  inter  aliquos  res  aut  operse  com- 
municantur,  lucri  in  commune  faciendi  gratia  (u). 

Societas  est  contractus  jurisgentium,  donae  fidei,  consensu  con- 
stans,  semper  re  honesta,  de  lucri  et  damni  communione  (x). 

Partnership  is  a  voluntary  contract  between  two  or  more  per- 
sons for  joining  together  their  money,  goods,  labour,  and  skill, 
or  either  or  all  of  them,  upon  an  agreement  that  the  gain  or  loss 
shall  be  divided  proportionably  between  them,  and  having  for 
its  object  the  advancement  and  protection  of  fair  and  open 
trade  (y).1 

All  the  above  definitions,  however,  with  the  exception 
of  Mr.  Dixon's,  are,  with  reference  to  the  law  of  Eng- 
land, too  wide;  for  they  include  not  only  partnerships 
in  the  proper  sense  of  the  word,  but  also  many  corpora- 
tions and  companies  which  differ  from  partnerships 
in  several  important  respects,  and  which  it  is  better 
therefore  not  to  denote  by  the  same  word.  Mr.  Dixon's 
definition  avoids  this  error,  but  the  relation  of  princi- 
pals to  which  he  refers  is  not  altogether  free  from  ob- 
jection (z). 

If  partnership  is  defined  so  widely  as  to  include  in- 
corporated and  other  companies  partnerships  must  be 
subdivided  into  (1)  ordinary  (2)  extraordinary  part- 
nerships as  in  the  Indian  Contract  act  (a).  But  it  is 
more  in  accordance  with  ordinary  usage  to  confine  the 
word  to  unincorporated  societies  not  governed  by  any 
special  statute  or  custom. 

(s)  Story  on  Partn.  §  2. 

(t)  Thibaut,  System  des  Pandekten  Rechts,  \  467,  edition  9. 
This  division  of  partnerships  into  partnerships  having  gain  for 
their  object,  and  other  partnerships,  is  noticed  by  most  German 
•writers  on  the  civil  law. 

(«)  Vinn    Inst.  iii.  26. 

(#)  Voet.  Comm.  ad  Pand.  lib.  xvii.  tit.  2,  Pro  Socio,  $  1. 

(y)  Watson,  Partn.  p.  1.  This  definition  is  copied  by  Gow  in 
his  work  on  partnership. 

(z)  See  the  observations  of  the  Master  of  the  Rolls  on  the 
above  definitions  in  Pooley  v.  Driver,  5  Ch.  D.  471  et  seq. 

(a)  See  g  266. 

1  A  partnership  is  the  contract  relation  subsisting  between  per- 
sons who  have  combined  their  property,  labor  or  skill  in  an  en- 
terprise or  business  as  principals  for  the  purpose  of  joint  profit. 
Bates  on  Partnership,  p.  1. 
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A  corporal  ion  is  a  fictitious  person,  created  by  special  Corporations, 
authority  (by  the  law  of  England  by  the  Crown  or  by 
*  parliament),  and  endowed  by  that  authority  with  a  [  *  5] 
capacity  to  acquire  rights  and  incur  obligations,  as  a 
means  to  the  end  for  the  attainment  of  which  the  cor- 
poration is  created.  A  corporation,  it  is  true,  consists  of 
a  number  of  individuals,  but  the  rights  and  obligations 
of  these  individuals  are  not  the  rights  and  obligations 
of  the  fictitious  person  composed  of  those  individuals; 
nor  are  the  rights  and  obligations  of  the  body  corporate 
exerciseable  by  or  enforceable  against  the  individual 
members  thereof,  either  jointly  or  separately,  but  only 
collectively,  as  one  fictitious  whole.  As  the  civilians 
neatly  express  it — Si  quid  universitati  debetur  singulis 
non  debetur,  nee  quod  debet  universitas  singuli  debent. 

With  partnerships  the  case  is  otherwise  ;  the  mem- 
bers of  these  do  not  form  a  collective  whole,  distinct 
from  the  individuals  composing  it  ;  nor  are  they  collec- 
tively endowed  with  any  capacity  of  acquiring  rights  or 
incurring  obligations.  The  rights  and  liabilities  of  a 
partnership  are  the  rights  and  liabilities  of  the  partners, 
and  are  enforceable  by  and  against  them  individually  : 
Si  quid  societati  debetur  singulis  debetur  et  qoud  debet 
societas  singul  debent  (b).1 

The  fundamental  distinction  between    partnerships  Companies, 
and  unincorporated  companies  is,  that  a  partnership  1-  Unincor- 
consists  of  a   few  individuals  known   to   each   other,  Porate(i- 
bound  together  by  ties  of  friendship  and  mutual  confi- 
dence, and  who,  therefore,  are  not  at  liberty  without 
the  consent  of  all  to  retire  from  the  firm  and  substitute 
other  persons   in  their  places  ;  whilst  a  company  con- 
sists of  a  large  number  of  individuals  not  necessarily 
nor  indeed  usually  acquainted  with  each  other  at  all,  so 
that  it  is  a  matter  of  comparative  indifference  whether 
changes  amongst  them  are  affected  or  not  (c).     Nearly 

(&)  See  Lovd  v.  Loaring,  6Ves.  773;  Beaumont  v.  Meredith,  3 
V.  &  B.  180  ;"  Ryhope  Coal  Co.  v.  Foyer,  7  Q.  B.  D.  498. 

(c)  Seeder  James,  L.J.,  in  Smith  v.  Anderson,  15   Ch.  D.  273. 

1  Judge  Cowen,  in  Thomas  7;.  Dakin,  22  Wend.  109  (1839),  says : 
"Both  partnerships  and  private  corporations  are  conventional,  so 
far  as  themembersare  concerned.  The  difference  consists  in  this; 
the  former  are  authorized  by  the  general  law  among  natural  per- 
sons, exercising  their  ordinary  powers;  the  .latter  by  aspecial  au- 
thority usually,  if  not  necessarily,  emanating  from  the  legisla- 
ture, and  conferring  extraordinary  privileges."  See  Pratt  v. 
Pratt,  93  Conn.  456  (1866) 
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all  the  differences  which  exist  between  ordinary  part- 
nerships and  unincorporated  companies,  will  be  found 
traceable  to  the  above  distinction.  Indeed  it  may  be 
said  that  the  law  of  unincorporated  companies  is  com- 
posed of  little  else  than  the  law  of  partnership  modified 
and  adapted  to  the  wants  of  a  large  aud  fluctuating 
number  of  members. 

Incorporated  companies  are  societies  consisting  usu- 
ally of  *  many  persons,  having  transferable  shares  in  a 
common  fund,  but  incorporated  by  Royal  Charter  or  by 
Act  of  Parliament.  They  are  not  pure  partnerships, 
for  their  members  are  recognised  as  an  aggregate  body ; 
nor  are  they  pure  corporations,  for  their  members  are 
more  or  less  liable  to  contribute  to  the  debts  of  the  col- 
lective whole.  Incorporated  companies  are  interme- 
diate between  corporations  known  to  the  common  law 
and  ordinary  partnerships,  and  partake  of  the  nature  of 
both  ;  and  the  law  relating  to  these  companies  depends 
as  well  on  the  principles  which  govern  ordinary  part- 
nerships, as  on  those  which  are  applicable  to  corpora- 
tions strictly  so  called  (d). 

The  present  volume  is  confined  to  Partnerships  in 
the  ordinary  sense.  Incorporated  companies  and  com- 
panies which,  although  unincorporated, consist  of  numer- 
ous members  and  are  governed  by  special  statutes  or 
by  special  customs,  e.  g.,  Cost  Book  Mining  Companies, 
will  be  dealt  with  in  another  volume.  ' 

•  (d)  Seethe  judgments  in  5  Ch.  431  and  732.  As  to  when  cor- 
porations are  persons  within  the  meaning  of  acts  of  Parliament, 
see  The  Pharmaceutical  Soc.  v.  The  London  and  Provincial  Sup- 
ply Assoc.,5  Q.  B.  D.  310,  aff.  5  App.  Ca,  857. 

1  Questions  often  arise  as  to  the  nature  of  the  relation  subsist- 
ing between  persons  who  carry  on  busines  together  for  profit, 
without  having  obtained  the  immunities  of  incorporation, 
through  some  failure  to  comply  with  the  statutes  governing  the 
formation  of  corporations;  or  who  continue  in  business  together 
after  the  expiration  of  the  charter  under  which  they  had  pre- 
viously been  incorporated.  The  weight  of  authority  seems  to 
support  the  doctrine  that  such  parties  are  not  to  be  regarded  as 
partners,  if  in  good  faith  they  believed  themselves  to  be  incorpo- 
rated and  acted  on  the  assumption  that  their  liability  was  only 
the  limited  liability  of  stockholders,  without  intending  to  be 
liable  as  partners. 

Fay  v.  Noble,  7  Cash.  188  (1851);  Throwbridge  v.  Scudder,  11 
Cush.  83  (1853)  ;  Bank  v.  Almy,  117  Mass.  476  (1875) ;  Ward 
v.  Brigham  127  Mass.  24  (1879)  ;  McClinch  v.  Stinges,  72  Me. 
288  (1881);  Humphreys  v.  Mooney,  5  Colorado,  282  (1880);  Row- 
land v.  Meader  Furniture  Company,  38  Ohio  St.  269(1882); 
Planters'  and  Miners'  Bank  v.  Padgett,  69  Ga.  159(1882);  Bank 
v.  Palmer, 47  Conn.  443  (1879);  New  York  Iron  Mine  v.  Negau- 
nee,  39  Mich.  644  (1878)  ;  Stout  v.  Zulick  (N.  J.),  7  Atl.  Rep. 
362  (1887) ;  Tarbell  v.  Parge,  24  111.  46  (1860)  ;  Gartside  Coal 
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Co.^v.   Maxwell,    22  Fed.   Rep.     197  (1884).     The  ground  on  INTRODUC- 
which   many  of  these  decisions  is  based  is  that  the  State  alone  TOBY. 
can  complain  of  an  omission  to  perform  the  acts  prescribed  by  — 
the  general  incorporation  laws.     In  Creswell  v.  Oberly,  17  111. 
App.     281     (1885),    and  Pochelu  v.  Kemper,   14  La.   Ann.   308 
(1859);  it  was  held  that  if  a  creditor  push  his  claim  to  judgment 
against  a  corporation,  he  is  thereby  estopped  from  denying  its 
existence  and  claiming  against  the  stockholders  as  partners. 

A  contrary  doctrine  has,  however  been  enunciated;  and  persons 
associated  as  above  described  have  been  held  liable  as  partners 
in  the  following  cases  :  Bank  v.  Landon,  45  N.  Y.  410  (66  Barb. 
189)  (1870);  In  re  Mendenhall,  9  Bank  Reg.  497  ;  Bigelow  v. 
Gregory,  73  111.  197  (1874^  ;  Coleman  v.  Coleman,  78  Ind.  344 
(1881)  ;  Martin  v.  Fewell,  79  Mo.  401  (1883);  Hart  7;.  Salisbury, 
55  Mo.  310  (1874)  ;  Vredenburg  v.  Behan,  33  La.  An.  627 
(1881)  ;  Harris  v.  McGregor,  29  Cal.  124  (1865)  ;  Kaiser  v.  Law- 
rence Savings  Bank,  56  Iowa,  104  (1881)  ;  Abbott  v.  Omaha; 
Smelting  Co.,  4  Neb.  416  (1876).  These  decisions  are  based  on 
the  ground  of  public  policy. 

If  the  stockholders  of  a  duly  organized  corporation  knowingly 
engage  in  business  unauthorized  by  their  charter,  or  under  cover 
of  their  organization  act  in  fraud  of  the  laws  of  the  State,  for  the 
sake  of  profit,  they  are  liable  as  partners  for  their  acts.  See  Ride- 
nour  v.  Mayo,  40  Ohio  St.  9  (1883);  Hillv.  Beach,  12  N.  J.  Eq.  31 
(1858). 

While  stockholders  ignorant  of  the  defects  in  their  company's 
incorporation  may  not  be  liable  as  partners,  it  is  probable  that 
the  officers  and  those  stockholders  who  have  full  knowledge  of  the 
irregularities  are  under  that  liability  ;  Blanchard  v.  Kaull,  44  * 

Cal.  440  (1872)  ;  Bank  v.  Palmer,  47  Conn.  443  (1879)  ;  Bank 
v.  Hall,  35  Ohio  St.  158  (1878)  ;  Bank  v.  Landon,  45  N.  Y.  410 
In  Trowbridge  v.  Scudder,  11  Cush.  83  (1853).  Such  officers 
were  held  liable  in  tort  for  acting  as  agents  without  authority  and 
not  as  partners.  See  Sullivan  v.  Sullivan,  20  S.  Ca.  79  (1883). 

Where  parties  fail  in  their  proceedings  to  become  incorporated, 
they  have  inter  se  the  rights  of  partners  in  the  property  of  the  as- 
sociation ;  Conner  v.  Abbott, '35  Ark.  365  (1880)  ;  Whipple  v. 
Parker,  29  Mich.  369  (1874)  ;  Holbrook  v.  Ins.  Co.,  25  Minn. 
229  (1879).  A  manifest  intention  to  the  contrary  will,  however, 
preclude  these  rights;  London  Assurance  Co.  v.  Drennen,  116  U. 
S.  461  (1886). 

If  a  firm  after  incorporation  transact  business  in  the  firm  name, 
the  members  are  still  liable  as  partners  on  the  contracts  so  made; 
Witmer  v.  Schlatter.  2  Rawle  359  (1830) ;  Bank  v.  Smith,  26  W. 
Va.  541  (1885).  And  if  stockholders  in  a  corporation  hold 
themselves  out  as  personally  liable  for  its  debts,  they  will  be  re- 
garded as  partners.  Reia  v.  Eatanton  Mfg.  Co.,  40  Ga.  98 
(1869).  Of  course, 'if  a  firm  fail  in  their  endeavors  to  secure 
incorporation,  or  if  they  are  defectively  incorporated,  their  mem- 
bers are  still  to  be  regarded  as  partners.  See  Bates  on  Partner- 
ship, §8. 


[*7]  *BOOK  I. 

OF  CONTRACTS  OF  PARTNERSHIP. 

CHAPTER  I. 

THE  NATURE  OF  THE  CONTRACT 'DETERMINED. 

PRELIMINARY  OBSERVATIONS. 

Bk.  I.  Chap.  THE  basis  of  all  partnerships  is  an  agreement  to 
1-  share  the  profits  arising  from  some  business  or  under  - 

Agreement  taking.  Usually,  but  not  necessarily,  partners  have  a 
to  share  pro-  joint  capital  or  stock,  by  the  employment  of  which  the 
fits  the  profits  to  be  shared  are  expected  to  arise  ;  and  in 

essence  of  a  or(jinary  partnerships,  but  not  in  companies,  each 
partnership.  J  .  J  .  .  ,  r  , . 

partner  usually  takes  an  active  part  in  the  prosecution 

of  the  partnership  business.  Nothing,  perhaps,  can  be 
said  to  be  absolutely  essential  to  the  existence  of  a 
partnership  except  a  community  of  interest  in  profits 
resulting  from  an  agreement  to  share  them.  But, 
although  this  is  so,  the  usual  characteristics  of  an 
ordinary  partnership  are  a  community  of  interest  in 
profits  and  losses,  a  community  of  interest  in  the  capi- 
tal to  be  employed,  and  a  community  of  power  in  the 
management  of  the  business  engaged  in. 

Profits  and         Profits    (or  net  profits)  are  the  excess  of   returns 

losses.  over  advances  ;  the  excess  of   what  is  obtained  over 

the  cost  of  obtaining  it.     Losses,  on  the  other  hand, 

are  the  excess  of  advances  over  returns  ;  the  excess  of 

Gross  profits,  the  cost  of  obtaining  over  what  is  obtained.     Profits 

Net  profits,     and  net  profits  are  for  all  legal  purposes  synonymous 

expressions  ;    but   the   returns    themselves   are    often 

called  gross  profits  ;  hence  it  becomes  necessary  to  call 

profits  net  profits  in  order  to  avoid  confusion.     In  the 

*present   treatise,  however,  the   word   profits  will   be 

used  in  the  sense  of  net  profits  ;  and  the  expression 

gross  profits  will  be  avoided  as  much  as  possible. 

Persons  who  share  both  advances  and  returns,  and 

(64) 
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also  persons  who  share  the   difference  between  them,  Bk.  I.  Chap. 

whatever  that  difference  may  be,  necessarily  share  both  ^-        

profits  and  losses  ;  profits,  if  the  returns  exceed  the 
advances  ;  losses,  if  the  advances  exceed  the  returns. 
But  persons  who  share  profits,  i.  e.,  the  excess  of  re- 
turns over  advances,  do  not  necessarily  share  losses  ; 
for  profits  may  be  shared  by  those  who  make  no  ad- 
vances ;  and  persons  may  stipulate  for  a  division  of 
gain,  if  any,  and  yet  some  one  or  more  of  them  may  by 
agreement  be  entitled  to  be  indemnified  against  losses 
by  the  others  ;  so  that  whilst  all  share  profits,  some 
only  bear  losses. 

The  actual  or  gross  returns  obtained  by    advances  Sharing 
obviously  include  profits   if   profits    have  been    made.  gross  re- 
But  those  returns  do  not  include  losses,  if  losses  are  turns- 
incurred  ;  for  losses  are  the  excess   of  the    advances 
over  the  returns,  and  come  out  of  the  advances,  and  not 
out  of  the  returns.     Hence  persons  who  share  gross 
returns  necessarily  share  profits,  but  they  do  not  by 
sharing  the  returns  share  losses,  for  these  fall  entirely 
on  those  making  the  advances.     Moreover,  although  a 
division  of  gross  returns  is  a  division  of  profits,  if  there 
are  any,  it  is  so  only  incidentally,  and   because  such 
profits    are  included  in  what  is  divided  ;  it  is  not  a 
division  of  profits  as  such  ;  and  under  an  agreement  for 
a  division  of  gross  returns,  whatever  is  returned  must, 
be  divided,  whether  there  be  profit  or  not. 

On  the  other  hand,  if  the  persons  sharing  gross* 
returns  also  share  the  advances  by  means  of  which  the< 
returns  are  made,  there  is  necessarily  community  both 
of  profit  and  of  loss;  community  of  profit  if  there- 
turns  exceed  the  advances  ;  community  of  loss  if  the> 
advances  exceed  the  returns. 

The  above  remarks  have  appeared  necessary  in  order  Distinction 
to  explain    the    reasons    for    the    distinction   made  by  Between 

English  lawyers  between  agreements  to  share  profits  Charing  Pr°- 
/  •  .cj.          j          a  '  i  \  IT    fits  and  cross 

(i.e.,  net  profits  and  profits  as  such)  on  the  one  hand,  retUrns 

and  agreements  to  share  gross  returns  (sometimes  called 
gross  profits)  on  the  other  :  and  in  order  toacsountfor 
the  rule  that  whilst  an  agreement  to  share  profits 
creates  a  partnership,  an  agreement  to  share  gross 
*returnsdoes  not.1  The  reasonableness,  however,  of  the  ["  *  9] 

1  This  rule  is  supported  by  Ambler  v.  Bradley,  6  Vt.  119,  (1834); 
Bowman  v.  Bailey,  10  Id.  170  (1838);  Mason  V.  Potter,  26  Id. 
722  (1854);  Everitt  v.  Coe,  5  Den.  180(1848);  Heimstreet  v. 
Rowland,  Id.  68;  Pattersons  Blanchard,  5  N.  Y.  186  (1851); 
Moore  v.  Smith,  19  Ala.  774  (1851).  To  the  contrary  are  Denny 
v.  Cabot,  6  Met,  82  (1843),  and  Pars,  on  Part  *88.  If  there  is 
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Quasi-part- 
nerships. 


Bk.  I.  Chap,   above  distinction   is  very  questionable,  at  least  where 

!• there  is  any  community  of  capital   or  common  stock  ; 

and  the  rule  itself  is  probably  attributable  less  to  the 
difference  which  exists  between  net  profits  and  gross 
returns  than  to  the  doctrine  which  so  long  confused  the 
whole  law  of  partnership  in.  this  country,  and  according 
to  which  all  persons  who  shared  profits  incurred  liability 
as  if  they  were  really  partners.  When  this  doctrine 
was  rife,  the  distinction  between  sharing  net  profits 
and  gross  profits  (i.  e.,  returns)  had  considerable  prac- 
tical value  ;  but,  as  will  be  seen  hereafter,  the  doctrine 
in  question  is  now  wholly  exploded,  and  the  distinction 
alluded  to  is  of  little  importance. 

The  doctrine  to  which  reference  has  been  made  ren- 
ders it  necessary  to  caution  the  reader  against  an 
ambiguity  in  the  word  partnership  as  used  by  English 
lawyers.  Partnerships  are  by  them  divided  into  part- 
nerships (properly  so  called),  and  partnerships  as  re- 
gards third  persons,  which  are  not  in  fact  partnerships 
at  all,  and  should  never  be  so  styled.  What  is  called  a 
partnership  as  regards  third  persons  (gwasi-partner- 
fihip),  is  nothing  more  than  a  number  of  persons,  who, 
in  consequence  of  certain  acts  done  by  them,  are  held 
liable  for  each  other's  conduct,  as  if  they  had  entered 
into  a  contract  of  partnership  amongst  themselves. 
What  these  acts  are  will  be  considered  hereafter  ;  but 
the  reader  is  requested  to  bear  in  mind  that  for  the 
present,  partnerships  properly  so  called,  and  not  quasi- 
partnerships,  are  intended  to  be  spoken  of.2 

Having  made  these  preliminary  observations,  it  is 
proposed  to  consider  what  agreements  do,  and  what  do 
not,  result  in  a  partnership  in  the  proper  sense  of  the 
word. 


a  joint  business  or  a  capital  or  common  stock,  the  division  of  the 
product  in  kind  is  as  much  a  sharing  of  profits  as  if  they  had 
been  sold  and  the  proceeds  divided  ;  Jones  v.  McMichael,  12 
Rich  (S.  Ca.)  L.  176  (1859);  Everitt  v.  Chapman,  6  Conn.  347 
(1827);  Brady  v.  Colhown,  1  Pa.  St.  140  (1845). 

2As  to  the  point  that  parties  may  be  partners  as  to  third  parties 
without  standing  in  that  relation  inter  se.  See  Kellogg  v.  Cris- 
wold,  12  Vt.  291  (1840);  Stanchn'eld  v.  Palmer,  4  G.  Greene,  23 
(1853);  Gill  v.  Kuhn,  6  Serg.  &  R.  333  (1821). 
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*  SECTION  I. — OF  TKUE  PARTNERSHIP.  [  *  10] 

1. — Partnership  is  tlie  result  of  an  agreement  to  share 
profits  and  losses. 

Whether  an  agreement  creates  a  partnership  or  not  Bk.  I.  Chap, 
depends  on  the  real  intention  of   the  parties  to  it  (a).1  *•  Sect.  1. 
If  the  agreement  is  not  in  writing  the  intention  of  the  Agreements 
parties  must  be  ascertained  from  their  words  and  con-  to  share 
duct.     If    the    agreement   is  in   writing,  its   true   con-  Pronts  and 
struction  must  be  determined  ;  but,  as  will  be  more   ° 
fully  shown  in  a  subsequent  chapter,  even  a  written 
contract  may  be  departed  from  and  modified  by  a  new 
verbal  agreement  between  all  the  partners  proved  by 
conduct  inconsistent  with  the  written  document  (fe). 

But  an  agreement  to  share  profits  and  losses,  may  be 
said  to  be  the  type  of  a  partnership  contract.2  What- 

(«)  Mollwo,  March  &  Co.  v.  Court  of  Wards,  L.  R.  4  P.  C.  419; 
Pooley  r.  Driver,  5  Ch.  D.  460  ;  Walker  v.  Hirsch,  27  Ch.  D.  460  ; 
Ross  ?\  Parkyns,  20  Ex.  331,  and  other  cases  cited  infra,  p  13, 
note  (r). 

(!>)  Infra,  Book  III.  c.  9. 

1  The  question  whether  as  between  themselves  parties  associ- 
ated  together   in   business   are  to  be   regarded  as   partners  is 
altogether  dependent  on   their  common  intention.     Pollard  v. 
Stan  ton,    7  Ala.  761    (1845);  Marks  v.  Stein,   11   La.  An.   509 
(18.16);    Kerr  v.  Potter,  6  Gill,  404   (1848);  Redington  v.  Lana- 
han,  59   Md.  429  (1882);  Gray  v.  Gibson,  6  Mich.   300   (1859); 
Macy  r.  Combs,  15  Ind.  469   (1860);  Niehoff  v.  Dudley,   40  111. 
406    (1866;;  Salter  r.  Ham,  31  N.  Y.  321    (1865);  Hedge's  Ap- 
peal, 63  Pa.  St.  273  (1869).     If  the  facts  be  given  the  question  of 
partnership  is  one  of  law.     The  facts  on  which  the  law  decides 
the  question  are  the  eifect  of  the  whole  contract  and  the  rights 
and  obligations  upon  which  the  parties  have  entered  under  it. 
Cothranv.  Marmaduke,  60  Tex.  370  (1883);  Stevens  v.  The  Bank, 
62  Tex.  499  (1884);  Mulhall  v.  Cheatham,  1  Mo,  App.  476  (1877); 
Cooley  v.  Broad,  29  L.  An.  345  (1877);  Beecher  v.  Bush,  45  Mich. 
188  (1881),  (40  Am.  Rep.  177).     To  constitute  the  relation  the 
word  partnership  need  not  be  used,  and  if  the  contracting  parties 
denominate  themseVves  "partners"  the  mere  use  of  the  word 
will  not  make  them  such,  if  their  contract  rights  and  obligations 
are  not  consistent  with  such  a  relation.     Van  Kuran  v.  Trenton 
Locomotive  &  Mach.  Mfg.  Co.,  13  X.  J.  Eq.  302  (1861);  Rider  v. 
Wilcox,  103  Mass.  (1869)   24  ;   Bloomfield  r.  Buchanan,  13  Ore- 
gon, 108  (1885);  Livingston  r.  Lynch,  4  Johns  Ch.  573  (1820); 
McDonald  v.  Matney,  82  Mo.  358  (1884);   Dwinell  r.  Stone,  30 
Me.  384  (1849);  Oliver  v.  Gray,  4  Ark.  425  (1841). 

2  If  associates  in  business  all  contribute  money  or  goods  or 
raw  materials  to  form  a  common  stock  which  is  to  be  disposed  of 
for  their  joint  benefit,  and  agree  that  the  accuring  profit  or  losses 
shall  be  shared  among  them,  their  relation  is  that  of  partners. 
Choteau  r.  Raitt,  20  Oh.  132  (1851);  Priest  v.  Chouteau,  12  Mo. 
App.  252  (1882) ;  Smith  r.  Small,  54  Barb.  223  (1869) ;  Jones  v.  Call, 
93  N.  Ca.  170  (1885);  Somerby  v.  Buntin,  118  Mass.  279  (1875); 
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P,k.  !  flinp.  over  difference  of  opinion  there  may  be  as  to  other 
1.  Sect.  1.  matters,  persons  engaged  in  any  trade,  business  or  ad- 
venture upon  the  terms  of  sharing  the  profits  and. 
losses  arising  therefrom,  are  necessarily  to  some  extent 
partners  in  that  trade,  business,  or  adventure  ;  nor  is 
the  writer  aware  of  any  case  in  which  persons  who 
have  agreed  to  share  profits  and  losses  have  been  held 
not  to  be  partners  (c).1  But  it  does  not  follow  that 
each  of  several  persons  who  share  profits  and  losses 
has  all  the  rights  which  partners  usually  have.  For 

(c)  In  Mair  v.  Glennie,  4  M.  &  S.  240,  the  expression  profit  or 
loss  seems  to  have  been  used  for  gross  returns.  And  in  Geddes 
v.  Wallace,  2  Bligh,  270,  the  arrangement  as  to  profit  and  loss 
did  not  apply  to  the  person  as  to  whom  the  question  of  partner- 
ship or  no  partnership  was  raised. 

Laffan  v.  Naglee,  9Cal.  662  (1858);  Morse  v.  Richmond,  97111.303 
(1881);  Autrey  v.  Frieze,  59  Ala.  587  (1877);  Solomon  «.  Solo- 
mon, 2  Ga.  18  (1847). 

If  one  party  furnishes  money  for  the  purchase  of  property,  or 
furnishes  property  itself,  under  an  agreement  with  another  that 
the  latter  is  to  give  his  services  in  the  negotiations  of  a  sale  of  it, 
and  that,  in  the  event  of  a  sale,  the  profits  and  losses  on  the 
transaction  are  to  be  divided  between  them,  they  are  to  be  con- 
sidered partners.  The  theory  underlying  this  doctrine  seems  to 
be  that  the  sharing  of  loss  by  one  of  the  parties  is  inconsistent 
with  a  mere  employment.  Tyler  v.  Scott,  45  Vt.  261  (1873); 
Getchell  v.  Foster,  106  Mass.  42  (1870);  Kuhn  v.  Newman,  49 
Iowa,  424  (1878);  Mulhall  v.  Cheatham.  1  Mo.  App.  476  (187'i  : 
Couch  v.  Woodruff,  63  Ala.  466  (1879);  Pierce  j).  Shippee,  90 
111.  371  (1878);  Sprout  v.  Crowley,  30  Wis.  187  (1872). 

1  An  agreement  to  share  profit  and  loss  does  not  absolutely  con- 
stitute a  partnership  ;  and  if  other  circumstances  in  the  transac- 
tion show  that  a  partnership  was  not  intended  to  be  created  the  will 
control.  Chaffraix  v.  Lafaitte,  30  La,  An.  Pt.  1  631  (1878)  ;  Dwinel 
v.  Stone,  30  Me.  384  (1849).  Where  A.  &  B.  and  C.  &  D.,  two 
firms,  agreed  with  each  other  to  furnish  S.  with  a  certain  amount 
of  wool  in  certain  proportions,  agreeing  among  themselves  to  di- 
vide profit  and  loss,  they  were  held  not  to  be  partners.  Snell  r. 
DeLand,  43  111.  223  (1867).  Where  two  rival  cattle  dealers  who 
had  been  in  the  habit  of  buying  and  shipping  cattle  each  on  his 
own  account,  agreed  (in  order  to  avoid  the  disasterous  effects  <,f 
their  competition,  )  that  each  should  buy  and  ship  as  before,  but 
that  each  should  have  half  of  the  profits  and  pay  half  of  the 
losses  on  each  of  the  shipments  of  the  other,  they  were  held  not 
to  be  partners.  Clifton  v.  Howard,  89  Mo.  193  (1886).  Where 
one  party  furnished  another  with  cigars  to  sell  and  a  horse  and 
wagon  to  transport  the  stock,  it  being  agreed  that  each  should 
.  bear  half  of  the  incident  expenses  and  losses  and  that  the  profits 
of  the  venture  should  be  equally  divided  between  them,  it  was 
held  that  no  partnership  existed.  Nevvberger  v.  Fields,  23  Mo. 
App.  631  (1886).  The  ground  of  the  last  decision  was  that,  if  tho 
owner  of  the  horse,  wagon  and  cigars  had  died,  there  was  no 
common  interest  which  would  have  survived  to  the  other  party, 
and  that  the  latter  had  no  power  to  incur  liability,  make  con- 
tracts, manage  the  business,  or  dispose  of  the  whole  stock  at 
once. 
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example,  a  person  may  share  profits  and  losses  and  yet  Bk.  I  Chap, 
have  no  right  actively  to  interfere  with  the  management  1-  Sect.  1. 
of  the  business  (d);  orthe  may  have  no  such  right  to  dis- 
solve as  an  ordinary  partner  has(e)  or  he  may  have  no  right 
*to  share  the  goodwill  of  the  business  on  a  dissolution;  [  *  11] 
and  other  instances  of  restricted  rights  may   be  sug- 
gested.    What  in  any  given  case  the  rights  of  a  partic- 
ular partner  are  depends  on  the  agreement  into  which 
he  has  entered;  but  unless  the  word  partner  is  to  be 
deprived  of  all  definite  meaning  its  proper  application 
to  persons  who  share  profits  and  losses  can  hardly   be 
questioned  (/). 

Accordingly  in  Green  v.  Beesley  (g\  a  partnership 
was  held  to  result  from  an  agreement  that  the  plaintiff 
should  horse  a  mail  cart  and  be  paid  by  the  defendant 
9Z.  per  mile  per  annum  for  so  doing,  and  that  the  plain- 
tiff and  the  defendant  should  share  the  expenses  of  re- 
pairing and  replacing  the  carts  and  the  moneys  receiv- 
ed for  the  conveyance  of  parcels  and  the  losses  occa- 
sioned by  their  loss  or  damage. 

So  in  Brett  v.  Beckwith  (ft),  a  partnership  was  held 
to  exist  between  underwriters,  one  of  whom  had  agreed 
to  take  a  joint  share  of  the  underwriting  risks  of  the 
other,  paying  or  receiving  sums  according  to  the  result 
of  the  accounts. 

These  authorities  are  sufficient  to  show  that  an  agree- 
ment to  share  profit  and  loss,  is  an  agreement  for  a 
partnership,  although  the  words  partners  or  partner- 
ship do  not  occur  in  the  agreement  (i).1 

Cases  which  present  most  difficulty  are  those  in  which  Partnership 
persons  agree  to  share  profits   and  losses   and  at  the  n°tmtended. 
same  time  declare  that  they  are  not  to  be  partners. 
The  question  then  arises,  what  do  they  really  mean? 

(d)  As  in  Walker  v.  Hirsch,  27  Ch.  D.  460. 

(e)  See  as  to  this  Moore  v.  Davis,  11  Ch.  D.  261  ;  Pawsey  v. 
Armstrong,  18  Ch.  D.  698,  in  both  of  which  the  right  to  dissolve 
was  held  to  exist.     But  qu.  whether  Pawsey  v.  Armstrong  did 
not  go  too  far. 

(f)  See  however  the  judgment  of  Cotton,  L.J.,  in  Walkers. 
Hirsch,  27  Ch.  D.  460. 

(g)  2  Bing.  N.  C.  108. 

(h)  3  Jur.  N.  S.  31,  in  the  Rolls. 

(i)  See,  too,  Greenham  v.  Gray,  4  Ir.  Com.  L.  Rep.  501. 

1  In  Marsh  v.  Russell,  66  N.  Y.  288  (1876),  it  was  held  that  the 
contract  between  two  parties  under  which  they  agreed  to  share 
their  profits  and  losses  on  their  contracts  to  furnish  various  dis- 
tricts with  their  quota  of  recruits,  made  them  partners.  If  A. 
and  B.  build  a  railroad  together,  sharing  the  profits  and  losses, 
they  are  partners;  and  A.  by  himself  can  swear  to  a  chattel 
mortgage  for  both'.  Belknap  v,  Wendell,  2  N.  H.  175  (1850). 
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Bk.  I,  Chap.  If  they  have  in  fact  stipulated  for  all  the  rights  of  part- 
1.  Sect.  1.  ners?  an  agreement  that  they  shall  not  be  partners  is  a 
useless  protest  against  the  consequences  of  their  real 
agreement  (A;).1  But  a  clause  negativing  a  partnership 
may  throw  light  on  other  clauses,  and  rebut  inferences 
which  might  be  drawn  from  them  alone.  In  practical 
life  such  questions  do  not  arise  in  any  abstract  form. 
Some  definite  dispute  has  to  be  determined,  e.g.,  liabil- 
[  *  12]  ity  to  creditors  *or  the  right  of  one  party  to  the  agree- 
ment to  some  particular  thing  or  to  some  particular 
relief  as  to  which  the  agreement  itself  is  the  t^ue  guide. 

2. — Partnership  is  prima  facie  the  result  of  an  agree- 
ment to  share  profits,  although  nothing  may  be  said 
about  losses,  and  although  there  may  be  no  com- 
mon stock. 


Agreements 
to  sh>m: 
profits  only. 


Except  in  cases  specially  provided  for  by  statute,  an 
agreement  to  share  profits,  nothing  being  said  about 
Icsses,  amounts  prima  facie  to  an  agreement  to  share 
losses  also  (I);  for  it  is  but  fair  that  the  chance  of  gain 
and  of  loss  should  be  taken  by  the  same  persons,  and 
it  is  natural  to  suppose  that  such  was  their  intention 
if  they  have  said  nothing  to  the  contrary  (ra).  It  fol- 
lows from  this,  .that  where  no  statute  interferes,  an 
agreement  to  share  profits  is  prima  facie  an  agreement 
for  a  partnership;  and  accordingly  it  has  been  held, 
that  unless  an  intention  to  the  contrary  can  be  shown, 
persons  engaged  in  any  business  or  adventure  and  shar- 
ing the  profits  derived  from  it,  are  partners  as  regards 
that  business  or  adventure  (n).2 

(k)  Exparle  Delhaase,  7  Ch.  D.  511;  Moore  v.  Davis,  11  Ch. 
D.  261.  See  also  Pooley  v.  Driver,  5  Ch.  D.  460. 

(I)  Greenham  v.  Gray,  4  Ir.  Com.  Law  Rep.  501;  Dry  ?-.  Bos- 
well,  1  Camp.  330;  Heyhoe  v.  Burge,  9  C.  B.  440,  per  Parke,  B. 

(m)  This  prima  facie  inference  was  held  to  be  excluded  by  the 
rules  of  the  building  societies  which  were  considered  in  Brown- 
lie  v.  Russell,  8  App.  Ca.  235,  and  Tosh  «.  North  British  Build. 
Soc.,  11  App.  Ca.  489. 

(n)  See  Pooley  v.  Driver,  5  Ch.  D.  458. 

1  If,  however,  the  declarations  of  the  parties  themselves  upon 
tliis  subject  are  not  inconsistent  with  the  other  terms  of  the 
contract,  they  will  control.     Marks  v.  Stein,   11   La.  An.   501) 
(1HV5);  Kerr  v.  Potter,6  Gill,  404  (1848);  Gill  f.  Kuhn,  6  S.  &  R. 
333  (1821);  Pollard  v.  Stanton,  7  Ala.  761  (1845). 

2  If  one  party  furnishes  all   the  capital,  but  the  business  is 
owned  by  the  associates  and  the  enterprise  appears  to  be  run  on 
the  basis  of  community  of  profits  between  the  parties  as  part- 
ners, the  transaction  is  considered  a  partnership,  unless  the  con- 
trary intention   be  shown.     Cothran  v.   Marmaduke,  60  Texas, 
370  (1883; ;  Ryder  v.  Wilcox,  103  Mass.  24  (1869);    Lockwood  v. 
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Indeed,   it  has  often  been  said,  that  community  of  Bk.  I.  Chap, 
profit  is  the  test  of  partnership  (o).      This,  however,  is  1-  Sect.  1. 
not  accurate.     Whether  persons  are  really  partners  or  Community 
not  is  a  question  of  intention,  to  be  decided  by  a  con-  of  profit  as  a 
sideration  of  the  whole  agreement  ioto  which  they  have  test  °f  Pai't- 
entered,  and  ought"  not  to  be  made  to  turn  on  one  or 
two  only  of  the  clauses  in  it  (jp).1     A  good  instance  of 

(o)  Heyhoe  v.  Burge,  9  C.  B.  446;  Fox  v.  Clifton,  9  Bing  115; 
Ex  parte  Langdale,  18  Ves.  300. 

( p)  See  ante,  p.  10  and  the  cases  in  the  next  note  but  one. 

Doane,  107  111.  235  (1883).  A.,  B.  and  C.  entered  into  a  venture 
in  Texas,  A.  and  B.  furnishing  the  capital,  B.  and  C.  going  to 
Texas  with  the  goods,  C.  travelling  about  to  sell  them.  B.  was 
to  receive  a  monthly  salary  for  his  services;  C.  was  to  have  for 
his  services  one-fifth  of  the  profits.  The  balance  of  the  profits 
were  to  be  divided  between  the  three.  Here,  although  nothing 
was  said  about  sharing  losses,  all  the  associates  were  deemed 
partners;  Buckman  v.  Barnum,  15  Conn.  67  (1842).  Where  A. 
furnishes  the  money  and  B.  attends  to  the  purchase  and  collec- 
tion of  a  number  of  hogs  and  catfle,  on  the  basis  of  a  division  of 
profits,  no  stipulation  being  made  relative  to  losses,  it  is  held 
that  the  parties  are  partners;  Lengle  v.  Smith,  48  Mo.  276  (1871). 
In  Brinkley  v.  Harkias,  48  Texas,  225  (1877),  A.  advanced  $20,- 
000  to  B.  to  invest  in  cotton  goods,  on  the  understanding  that 
the  latter  would  attend  to  the  business  of  the  sale  of  the  goods 
and  that  after  the  money  advanced  was  returned  to  A.,  the  pro- 
fits should  be  divided  between  them  equally.  With  a  part  of 
the  proceeds,  however,  real  estate  was  bought  to  which  title  was 
taken  in  B.'s  name.  Here  it  was  held  that  a  partnership  exist- 
ed as  between  A.  and  B.  and  that  a  loss  resulting  on  the  real  es- 
tate speculation  should  fall  equally  on  each.  If,  however,  it  ap- 
pears that  the  parties  are  not  joint  owners  of  the  business,  or  if 
one  alone  be  principal  and  the  other  takes  his  share  of  the  pro- 
fits as  compensation,  the  transaction  is  not  a  partnership;  Bull 
v.  Schuberth,  2  Md.  38  (1857);  Stevens  v.  Faucet,  24  111.  483 
(1860).  Where  the  parties  engaging  in  business  agree  to  share 
the  profits,  saying  nothing  about  losses,  and  they  have  a  joint 
ownership  in  the  capital  stock  the  fact  of  their  partnership  is  be- 
yond doubt.  Ward  v.  Thompson,  22  How.  330  (1859);  Sankey 
v.  Columbus  Iron  Works,  44  Ga.  228  (1870);  Jones  v.  McMichall, 
12  Kich.  L.  176  (1859);  Richards  v.  Grinnell,  63  Iowa,  44  (1884); 
Staples  v.  Sprague,  75  Me.  458.  Where  it  was  agreed  that  one 
party  should  contribute  his  inchoate  interest  in  an  unpatented 
machine  and  another  should  obtain  a  patent  for  it,  advancing 
the  necessary  money  for  that  purpose,  and  that  both  should  con- 
tribute their  services  to  make  the  patent  a  financial  success,  it- 
was  held  that  the  agreement  created  a  partnership,  and  not  a 
mere  contract  of  sale  within  the  Statute  of  Frauds,  and  that  the 
patent  obtained  is  partnership  property,  no  matter  in  whose 
name  it  may  be  taken  out.  Somerly  v.  Buntin,  118  Mass.  279 
(1875). 

1  Where  the  owner  of  property  of  which  he  is  anxious  to  dis- 
pose agrees  to  pay  the  agent  employed  to  make  a  sale  thereof  a 
percentage  of  the  net  proceeds  over  and  above  a  certain  fixed 
price,  there  is  no  partnership  relation  between  the  parties.  Mor- 
rison v.  Cole,  30  Mich.  102  (1874);  Muzzy  v.  Whitney,  10  Johns. 
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l',k.  I.  ('hup.   this  is  afforded  by  the  Irish  case  of  Ba'rklie  v.  Scott  (q). 

1.  Sect.  1.       There  a  father  paid  a  sum  of  money  as  his  infant  son's 

~  share  of  the  capital  of  a  partnership,  and  it  was  agreed 

|  *  13]          *  that  daring  the  son's  minority  the  profits  should  be 

accounted  for  to  the  father;  it  was  held  that  the  father 

was  not  himself  a  partner,  that  clearly  not  being  the 

intention  of  the  parties  to  the  agreement. 

Servants.  Other  illustrations  of  the  same  principle  are  afforded 

\e..  sharing   by  those  cases  in  which  managers  and  clerks  are  paid 

profits.  salaries  proportionate  to  the  profits  of  the  business  in 

which  they  are  employed.     The  act,  28  &  29  Viet.  c.  86 

which  will  be  noticed  hereafter,  expressly  provides  for 

such  cases  as  these;  but  independently  of  that  act  no 

partnership  subsists  between  persons  thus  paid  and 

those  who  pay  them,  where  it  appears  from  the  whole 

agreement  that  a  partnership  was  not  intended   (r).1 

(q)  1  Huds.  &  Br.  83.  Compare  Reid's  case,  24  Beav.  318, 
where  the  father  who  had  transferred  shares  into  his  infant  son's 
name  was  held  a  contributory. 

(r)  Ex  parte  Tennant,  6  Ch.  D.  303,  where  a  father  claimed  to 
be  a  partner  with  his  son ;  Ross  v.  Parkyns.  20  Eq.  331 ;  Rawlin- 
son  v.  Clarke,  15  M.  &  W.  292;  Stocker  v.  Brocklebank,  3  Me.  & 
G.  250;  Shaw  v.  Gait,  16  Ir.  C.  L.  397;  Radcliffe  v.  Rushworth, 
33  Beav.  484,  where  there  was  a  holding  out  and  a  deed  executed 
by  the  alleged  partners,  in  which  they  were  described  as  carry- 
ing on  business  together.  See  also,  Geddes  v.  Wallace,  2  Bligh. 
270.  In  R.  v.  Macdonald,  7  Jur.  N.  S.  1127,  a  servant,  paid  by 
a  share  of  profits,  was  convicted  of  embezzlement,  which  he  could 
not  then  have  been  if  he  had  been  a  partner.  In  Withington  v. 
Herring,  3  Moo.  &  P.  30,  an  agent  paid  by  a  salary  and  a  share 
in  the  profits  was  thought  to  be  a  partner,  but  the  question  was 
not  decided. 


226  (1813).  So  where  the  purpose  of  the  agreement  is  the  col- 
lection  of  a  debt  due  from  one  of  the  parties  to  another,  e.g.  In 
Dills  v.  Bridge,  23  West  Va.  20  (1883);  Dills  owned  a  mill  and 
was  indebted  to  Bridge.  In  order  to  get  his  money,  Bridge 
agreed  to  assist  in  running  the  mill  by  furnishing  stock  and  sup- 
porting Dills'  family.  Dill  and  his  sons  were  to  operate  the  mill 
and  Bridge  was  to  sell  the  lumber.  The  proceeds,  after  deduct- 
ing a  compensation  for  Bridge  and  the  cost  of  the  maintenance 
of  Dills'  family,  were  to  be  applied  to  the  liquidation  of  the 
debt.  This  arrangement  was  held  to  create  no  partnership  be- 
tween the  parties;  see  also  Johnson  v.  Miller,  16  Oh.  431  (1847); 
Clark  r.  McKellar,  12  Up.  Can.  C.  P.  562.  Where,  however, 
creditors  agree  to  advance  money  in  order  to  continue  their  debt- 
or's business  for  their  own  profit  and  to  bear  the  losses  equally, 
they  are  partners  inter  se;  Wills  v.  Simmonds,  51  How.  Pa.  48 
(1875). 

1  The  only  difference  between  such  employees  and  any  others  is 
that  their  wages  are  contingent.  They  have  none  of  the  rights, 
duties,  or  liabilities  of  partners.  If  in  fact  the  share  in  the 
profits  mentioned  in  the  text  is  intended  as  compensation  it 
makes  no  difference  whether  or  not  this  be  stated  expressly  in 
the  contract.  Berthoid  v.  Goldsmith,  24  How.  536  (1860) ;  Brown 
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The  observations  on  agreements  to  share  profits  and  Bk.  I.  Chap, 
losses  (ante,  p.  10)  are  applicable  to  agreements  to 
share  profits  only;  but  with  this  difference,  viz.,  that 
in  the  latter  case  it  is  easier  than  in  the  former  to 
come  to  the  conclusion  that  a  partnership  was  not  in- 
tended to  be  formed. 

If  the  servant  sharing  profits  has  also  an  interest  in 
the  partnership  capital  or  stock,  this  additional  circum- 
stance goes  far  to  show  that  a  partnership  was,  in  fact, 
intended  (s). 

It  is   not,  however,   essential  to   the  existence  of   a  Partnerships 
partnership,   that  there  shall  be  any  joint  capital  or  in  profite 
stock.     If  several  persons  labour  together  for  the  sake 
of  gain,  and  of   dividing  that   gain,   they  will   not  be 
partners  the  less    on  account  of  their  labouring  with 
their  own  tools.     Thus  Fremont  v.  Coupland  (t),  two  ^rom,on^ v' 


(s)  See  Reid  v.  Holinshead,  4  B.  &  C.  867;  Ex  parte  Chuck,  8 
Bing.  469;  Gilpin  v.  Enderby,  5  B.  &  A.  954. 

(t)  2  Bing.  170.     See,  too,  Lovegrove  v.  Nelson,  3  M.  &  K.  1. 

v.  Hicks,  24  Fed.  Rep.   811  (188,"));  Tayloe  v.  Bush,  75  Ala.  432 
(1883);  Christian  v.  Crocker,  25  Ark.  327  (1869);  Hanna  v.  Flint, 

14  Cal.  73  (1859):  Pond  v.  Cummins,  50  Conn.  372  (1882);  San- 
key  v.  Columbus  Iron  Wks.,  44  Ga.  228  ^1870);   Burton  v.  Good- 
speed,  69  111.  237  (1873);   Heshion  v.  Julian,  82  Ind.  576  (1882); 
Holbrook  v.  Oberne,  56  Iowa  324  (1881);  Sheppard  v.  Pratt,  1  B. 
Mon.  159  (1840);  Halliday  v.  Bridewell,  36  La,  An.  238  (1884); 
Dwinel  v.  Stone,  30  Me.  384  (1849);  Whiting  v.  Leakin,  66  Md. 
255  (1886);  Partridge  v.  Kingmau,  130  Mass.  476  (1881);   Morri- 
son •».  Cole,  30  Mich.  102  (1874);   State  c.  Donnelly,  9  Mo.  App. 
519(1881);  Mason  v.   Hackett,  4  Nev.  420  (1868);  Atherton  v. 
Tilton,  44  N.  H.  452  (1863);  Vorhees  v.  Jones,  29  N.  J.  L.  270 
(1861);  Osbrey  v.   Keimer,  51   N.  Y.  630  (1873);  Beudel  v.  Het- 
rick,   45  How.    Pr.   198  (1873);    Raiguet's  App.,  80  Pa.  St.  234 
(1876);   Dale  v.  Pierce,  85  Pa.  St.  474  (1877);   Bentley  v.  Harris, 
10  R.  I.  434  (1873);'  Norrnent  v.  Hull,  1  Hump.  320  (1839);  Bell 
v.  Hare,   12  Heisk.    615  (1874);  Grabenheimer  v.  Rindskoff,  64 
Texas,  49  (1885);    Clark  v.  Smith,  52  Vt.  529  (1880);  Wilkinson 
v.  Jett,  7  Leigh  (Va.)  115  (1836);    Sodicker  v.  Applegate,  24  W. 
Va.  411  (1884);  Nicholaus  v.  Thielges,  50  Wis.  491  (1880).     Em- 
ployes compensated  in  this  manner  are  under  no  liability  as 
partners  to  third  persons  because  of  their  sharing  in  the  profits 
of  the  business.     Oppenheimer   v.  Clernrnons,  18  Fed.  Rep.  886 
(1-sli;  Buzzard  v.  Bank  (Texas),  S.  W.  Rep.  54  (1886);  Durham 
v.  Rogers,  1  Barr,  255   H845);  Edwards  v.  Tracy,  64  Pa.  St.  374 
(1870);  Chaffraix  v.  Lafitte,  30  La.  Ann.  631  (1878);  Partridge  v. 
Kingman,  130  Mass.  476  (1881);   Loomis  v.   Marshall,  12  Conn. 
69  (1837);  Bowman  v.  Bailey,  10  Vt.  170  (1838);  Macyt'.  Combs, 

15  Ind.   469  (1860);  Burton   v.  Goodspeed,   69  111.   237  (1873); 
Hodges  v.  Dawes,  6  Ala.  215  (1844);  Shepard  v.  Pratt,  16  Kans. 
209(1876);  Wright  v.   Canal  Co.   40  Hun.   343  (1886);   Polk  v. 
Buchanan,  5  Sneed,  721  (1857).     Authorities  to  the  contrary  are 
Htrader  v.  White,  2  Neb.  348  (1873);  Miller  ».  Hughes,  1  A.  K. 
Mar.    (Ky.)   181  (1817);  Rowland  -v.   Long,  45  Md.  439(1876); 
Purviance  v.   McClintee,  6  S.  &  R.  259  (1820,);  and  Ditsche  v. 
Becker,  6  Phila.  176  (1866). 


Coupland. 
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Bk.  I.  Chap,  persons  who  horsed  a  coach   and  divided  the   profits 
•  Sect.        ^  #  were  held  to  be  partners,  although    each  found  his 

f  *  141          own  horses,  and  the  other  had  no  property  in  them. 

French  r.  So,  in  French  v.  Styring   (u),  where  two  co-owners 

Styring.  of  a  race-horse  agreed  to  share  its  winnings  and  the  ex- 
'  penses  of  its  keep,  although  there  was  some  doubt  as 
to  whether  they  were  partners  or  not,  the  Court  had 
no  hesitation  in  admitting  that  they  might  have  been 
partners  in  the  profits  although  not  in  the  horse  itself  (x). 
The  ordinary  agreement  between  publishers  and 
authors,  to  the  effect  that  the  author  shall  contribute 
the  manuscript,  and  the  publisher  shall,  in  the  first 
instance,  defray  the  expenses  of  publication,  and  repay 
himself  out  of  the  proceeds  of  the  sale  of  the  work,  and 
that  then  the  profits  shall  be  divided,  furnishes  another 
instance  of  a  partnership  confined  to  profits  only  (y). 

Again,  it  frequently  happens  that  one  person  has 
property  and  another  skill,  and  that  they  agree  that  the 
latter  shall  have  the  control  of  the  property  for  the 
benefit  of  both,  and  that  the  profits  shall  be  divided. 
In  such  cases  it  may  be  difficult  to  say  whether  a  part- 
nership is  or  is  not  created.  In  Stacker  v.  Brockelbank  (z), 
it  is  clear  that  no  partnership  was  intended  and  none 
was  created;  in  the  Irish  case  of  Greenham  v.  Gray  (a), 
it  was  thought  that  the  whole  agreement  could  only 
receive  a  reasonable  construction  by  holding  a  partner- 
ship to  exist,  and  a  partnership  was  held  to  exist  ac- 

[  *  15]  cordingly,  although  the  *  mills,  and  machinery,  and 
buildings,  by  means  of  which  the  business  was  carried 
on,  clearly  belonged  to  one  partner  only. 

Other  instances  of  partnership  in  profits,  although 
there  is  no  community  of  interest  iii  the  capital  or 

(u)  2  C.  B.  N.  S.  357;  noticed  again  infra,  p.  18. 

(X)  See  also  Steel  v.  Lester,  3  C.  P.  D.  126.  The  dictum  in 
Syers  v.  Syers,  1  App.  Ca.  181,  to  the  effect  that  a  partnership  in 
profits  is  a  partnership  in  the  assets  by  which  they  are  made  is 
by  no  means  universally  true.  See  infra  note  (b). 

(y)  See  Gardiner  v.  Childs,  8  C.  &  P.  345;  Keade  v.  Bentley.  3 
K.  &  J.  271,  and  4  ib.  656;  Wilson  v.  Whitehead,  10  M.  &  W. 
503;  Gale  v.  Leckie,  2  Stark.  107;  Venables  v.  Wood,  3  Ross  L. 
C.  on  Com.  Law,  529.  This  last  case  is  an  authority  for  the 
proposition  that  authors  and  publishers  are  not  partners  at  all, 
and  qu.  whether  this  is  not  the  correct  doctrine  ? 

(z)  3  Me.  &  G.  250.  The  servant  claimed  a  right  to  take  an 
active  part  in  the  management  of  the  business.  So  in  Walker  v. 
Hirsh,  27  Ch.  D.  460.  In  Pawsey  v.  Armstrong,  18  Ch.  D.  698, 
the  clerk  shared  losses  as  well  as  profits,  but  qusere  whether  he 
was  entitled  to  all  he  got, 

(a)  4  Ir.  Com.  L.  Kep.  501.  The  real  truth  here  seems  to  have 
been  that  the  plaintiff  intended  to  create  a  partnership,  whilst 
the  defendant  did  not. 
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stock  producing  them,  will  be  noticed  when  the  subject  Bk.  I.  Chap, 
of  partnership  property  is  examined  (&).' 

3. — Partnership  is  prima  facie  the  result  of  an  agree- 
ment to  share  profits,  although  community  of  loss  is 
stipulated  against. 

Persons  who  agree  to  share  the  profits  of  an  adven-  Sharing 
ture  in   which  they  engage,  are  prima  facie  partners,  profits  but 
although  they  stipulate  that  they  will  not  be  liable  for  not  l 
losses  beyond  the  sums  they  engage  to  subscribe  (c).~ 

The  inference    that  -where  there    is    community  of  Stipulations 
profit  there  is  a  partnership  is  so  strong  that,  even  if  against  com- 
comrnunity  of  loss  be  expressly  stipulated  against,  part-  * 
nership  may  nevertheless  subsist. .  In  Coope  v.  Eyre  (d), 
Lord  Loughborough  is  reported  to  have  said,  "  In  order 
to  constitute  a  partnership,  communion  of  profits  and 
loss  is  essential."     But  there  is  nothing  to  prevent  one 
or  more  partners  from  agreeing  to  indemnify  the  others 
against  loss,  or  to  prevent  full  effect  from  being  given 
to  a  contract  of  partnership  containing  such  a  clause  of 
indemnity  (e).3 

The  true  effect  of  such  a  complex  agreement  would,  Contracts  <.f 
it  is  apprehended,  be  to  entitle  each  of  the  partners  to  loan  ,com~ 


(6)  In  Meyer  v.  Sharpe,  5  Taunt.  74,  the  distinction  between 
an  interest  in  profits  and  an  interest  in  the  goods  by  the  sale  of 
which  those  profits  were  to  be  produced  was  held  to  be  clear  and 
manifest.  See.  too,  Smith  v.  Watson,  2  B.  &  C.  401. 

(f)  Brown  v.  Tappscott,  6  M.  &  W.  119. 

(d)  1  H.  Blacks.  48. 

(e)  See  Bond  v.  Pittard,  3  M.  &  W.  357 ;  Geddes  v.  Wallace,  2 
Bligh.  270. 

1  For  American  cases  of  this  kind  see  the  second  note  to  this 
section. 

2  Hazard  v.  Hazard,  1  Story,  C.  C.  371,  374  (1840). 

3  Where  a  man  wanted  a  partner  who  might  close  up  his  busi- 
ness after  his  death  and,  Avith  this  end  in  view,  agreed  with  an- 
other to  take  him  as  a  partner  on  a  salary  for  the  first  year  and  a 
share  of  the  profits  thereafter,  and  they  acted  as  partners  in  pur- 
suance of  their  written  agreement  which  recited  a  partnership 
formed  on  the  day  of  its  date,  it  was   held  that  the  latter  had  a 
surviving  partner's  rights,  on  the  death  of  the  former  Avithin  the 
year  ;  Adams  Bank  v.  Rice,  2  Allen,  480  (1861);  Pollard  v.  Stan- 
ton,  7  Ala.  761  (1845);  Consolidated  Bankr.  State,  5  La.  Ann.  44 
(1850);  Walden  v.  Sherburne,  15  Johns.  409  (1818);  Rowland  v. 
Long,    45  Md.   439  (1876);  Camp    r.    Montgomery,  75  Ga.  795 
(1885);  Robbins  v.  Laswell,  27  111.  365   (1862);  In  Whitehall  v. 
Shickle,  43  Mo.  537  (1869);  it  was  held,  however,  that  without 
a  sharing  in  the  losses  no  partnership  can  exist,  and  that,  if  one 
associate  guarantees  another  against  loss,  they  are  not  partners. 
See  Ruddick  v.  Otis,  33  Iowa,  402  (1871);  Marston  v.  Gould,  69 
N.  Y.  220  (1877). 


pared  with 


CONTRACTS  OF  PARTNERSHIP. 

Bk.  I.  Chap,  a  share  of  the  excess  of  the  returns  over  the  advances, 
_  while  some  of  the  partners  would  be  entitled  to  be  in- 
contracts  of    demnified  by  the  others  for  all  losses  beyond  the  ad- 
partnership     vances      If  this  were  not  the  result  of  the  agreement, 
without  com- an(j  jf  the  persons  indemnified  were  indemnified  not 
only  against    losses   beyond    the   advances,    but    also 
I  *  16]          *  against  the  loss  of  the  advances  themselves,  the  con- 
tract would  lose  its  character  of  a  contract  of  partner- 
ship, and  become  a  contract  of  loan  (/). 

I'surions  Whilst  the  laws  against  usury  were  in  force,  a  ten- 

loans  con-  dency  was  sometimes  manifested  to  treat  what  was  in 
truth  a  loan  at  usurious  interest  and  therefore  illegal, 
as  a  contract  of  partnership  and  therefore  legal  (gr). 
This  view  of  the  transaction  had  the  merit  of  appar- 
ently holding  the  parties  to  their  bargain  ;  but  in  truth 
the  bargain  to  which  they  were  held  was  very  different 
from  that  which  they  themselves  had  contemplated  ; 
and  by  treating  such  transactions  as  partnerships  and 
not  as  loans  an  amount  of  confusion  was  introduced 
into  this  branch  of  the  law  which  even  the  repeal  of 
the  usury  laws  failed  to  remove.  The  leading  cases  on 
this  subject  are  Gilpin  v.  Enderby  (h)  and  Fereday  \. 
Hordern  (i).  They  decided  that  a  loan  of  money  on, 
the  terms  that  the  lender  should  share  the  profits  of 
the  'borrower  rendered  the  lender  liable  to  third  per- 
sons, as  if  he  were  a  partner  with  the  borrower  ;  and 
and  that  by  reason  of  such  risk  the  loan  was  not  usuri- 
ous. The  judgments  in  these  cases  show  that  the  bor- 
rower and  lender  were  regarded  by  the  court  as  part- 
ners inter  se. 

These  cases,  however,  cannot  now  be  relied  upon  ; 
for,  as  will  be  seen  hereafter,  the  mere  fact  that  a  lender 
of  money  shares  profits  with  the  borrower  will  not 
make  the  lender  liable  as  a  partner,1  and  as  between  the 
borrower  and  the  lender  the  question  of  partnership  or 

(/ )  See  Pothier,  Contrat  de  Societe,  ??  21  &  22.  Compare 
Pooley  v.  Driver,  5  Ch.  D.  458,  noticed  infra,  §  2. 

(g)  See  Bloxham  v.  Pell,  cited  2  Win.  Blacks.  999;  and  com- 
pare Morse  v.  Wilson,  4  T.  R.  353,  and  7  Byth.  Conv.  p.  163, 
edit.  2. 

(ft)  5  B.  &  A.  954. 

(»')  Jac.  144;  see  also  Ex  parle  Briggs,  and  Ex  parte  Notley,  3  D. 
&  Ch.  367. 


1  Smith  v.  Knight,  71  111.  148  (1873);  Slade  r.  Paschal,  67  Ga. 
541  (1881);  Harvey  v.  Childs,  28  Oh.  St.  319  (1876);  Eager  r. 
Crawford,  76  N.  Y.  97  (1879);  Curry  v.  Fowler,  87  N.  Y.  33 
(1881);  Cassidy  v.  Hall.  97  N.  Y.  159  (1884);  Polk  v.  Buchanan, 
5  Sneed.  721  (1857);  Williams  «.  Soutter,  7  Iowa,  435  (1858); 
Boston  &c.  Smelting  Co.  v.  Smith,  13  R.  I.  27  (1880). 
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no  partnership  turns  on  the  real   agreement,  between  Bk.  I.  Chap, 
them  (fc).1  *•  Sect-  !• 

At  the  same  time  even  now  a  person  who  is  really  a  Dormant 
partner  although  dormant  (i.e.,  a  partner  taking  no  partners, 
part  in  the  management  of  the  partnership)  will  be 
treated  as  such,  although  he  may  have  endeavoured  to 
conceal  his  true  character  under  the  cloak  of  being  a 
mere  lender  of  money  (Z).2  Whether  a  person  *  ad-  [  *  17] 
vancing  money  and  sharing  profits  is  a  creditor  or  a 
dormant  partner  is  often  a  very  difficult  matter  to  de- 
termine, and  can  only  be  decided  by  a  careful  study  of 
the  whole  agreement  between  the  borrower  and  the 
lender,  and  especially  by  examining  what  rights  are 
conferred  on  or  taken  from  the  person  making  the  ad- 
vance. The  right  of  a  lender  is  to  be  repaid  his  money 
with  such  interest  or  share  of  profits  as  he  may  have 
stipulated  for  ;  and  his  right  to  a  share  of  profits  in- 
volves a  right  to  an  account  and  to  see  the  books  of  the 
borrower,  unless  such  right  is  expressly  excluded  by 
agreement.3  If,  however,a  lender  stipulates  for  more  than 

(k)  See  the  cases  of  servants  sharing  profits,  ante,  pp.  12,  13. 
(/)  See  Pooley  v.  Driver,  5  Ch.  D.  458,  noticed  infra,  \  2. 

1  Culley  v.  Edwards,  44  Ala.  423  (1870)  ;  Le  Fevre  r.  Castag- 
nio.  5  Colorado,  564  (1881);  Parker  v.  Caufield,  37  Conn.  250 
(1870)  ;  Plunkett  v.  Dillon,  4  Del.  Ch.  393  (1872);  Slade  v.  Pas- 
rhal,  67  Ga.  541  (1881);  Williams  r.  Soutter,  7  Iowa,  435,  (1858); 
Smith  i:.  Knight,  71  111.  148  (1873);  Emmons  v.  Bank,  97  Mass. 
230  (1867);  Cooper  v.  Tappan,  9  Wis.  361  (1859);  Cassidy  v.  Hall, 
97  N.  Y.  159  (1884);  Lord  r.  Proctor,  7  Phila.  630  (1870);  Eshle- 
man  v.  Harnish,  76  Pa.  St.  97  (1874);  Hart  v.  Kelly,  83  Pa.  St. 
286  (1877). 

-  In  Rosenfeld  v.  Haight,  53  Wis.  260  (1881);  the  facts  are  as 
follows  : — H.  agreed  to  lend.N.  Bros.  $5000  for  not  less  than  one 
nor  more  than  five  years  as  he  saw  fit.  N.  Bros,  agreed  to 
devote  their  whole  time  and  attention  to  the  business  proposed, 
to  keep  detailed  accounts  of  their  transactions,  to  which  H.  was 
to  have  access  at  all  times,  and  to  pay  the  latter  three-fifths  of 
the  profits,  which  proportion  they  guaranteed  should  not  amount 
to  less  than  $3000  per  annum.  H.  was  to  have  as  security  a  lien 
on  all  the.firm's  property  and  N.  Bros,  were  to  contract  no  out- 
side debts  and  use  only  such  funds  as  might  be  necessary  for 
their  support.  On  any  violation  of  N.  Bros',  agreement  H.  was 
empowered  to  terminate  the  arrangement,  take  possession  of  the 
stock,  sell  the  same  and  apply  the  proceeds  to  the  payment  of  all 
sums  due  him.  H.  was  held  to  be  a  partner  and  as  such  liable 
on  a  note  given  by  N.  Bros.  See  Leggett  v.  Hyde,  58  N.  Y.  272 
(1874). 

3  The  fact  that  the  interest  expected  or  received  under  this  ar- 
rangement considerably  exceeds  the  legal  rate  seems  to  have  no 
bearing  on  the  construction  of  the  contract.  Irwin  v.  Bidwell,  * 
72  Pa.  St.  244  (1872);  Plunkett  v.  Dillon,  4  Del.  Ch.  198  (1872); 
Curry  v.  Fowler,  87  N.  Y.  33  (1881);  Contra,  Hargrave  v.  Con- 
roy,  19  N.  J.  Eq.  281  (1868);  Parker  v.  Caufield,  37  Conn.  250 
(1870);  Oppeuheimer  v.  Clemmons,  18  Fed.  Rep.  886  (1884). 
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Bk.  I.  Chap,  this  (e.g.,  for  a  right  to  control  the  business  or  the  em- 
1.  Sect.  1.       ployuient  of  the  assets,  or  to  wind  up  the  business)  or 
if  his  advance  is  risked  in  the  business,  or  forms  part 
of  his  capital  in  it.  he  ceases  to  be  a  mere  lender  and 
becomes  in  effect  a  dormant  partner.     In  illustration  of 
Mollwo  these  remarks,  reference  .may  be  made  to  Mollwo  March 

March  &  Co.  &  (jo  v  Court  of  Wards  (ni)  on  the  one  hand,  and  Pooley 
W-mhT  v<  &river  (n)  on  tne  other  (o).  In  both  there  was  an 
P<  1  v  advance  of  money  and  a  stipulation  for  a  share  of 
Driver.  profits  ;  and  in  both  the  lender  had  unusual  powers  ; 

but  in  the  former  case  the  court  came  to  the  conclusion 
that  a  loan  on  security  was  all  that  was  really  intended: 
whilst  in  the  latter  the  Court  considered  that  the  lender 
was  really  a  dormant  partner,  although  he  had  done 
his  best  to  avoid  the  liabilities  incident  to  that  posi- 
tion.1 

4.— Partnership   is  not  the  result  of  an  agreement  to 
share  gross  returns. 

Sharing  Although,  as  has  been  already  pointed  out,  those  who 

gross  returns,  share  gross  returns  share  profits,  if  any  there  be,  for 
gross  returns  include  profits,  and  although  at  common 
law  an  agreement  to  share  profits  is  prima  facie  an 
agreement  for  a  partnership,  yet  it  has  long  been  held 
that  a  partnership  is  not  the  result  of  an  agreement  to 
share  gross  returns  (p).2 

If  several  persons  make  advances  for  a  common  ob- 
ject and  agree  to  share  the  gross  returns  in  propor- 
[  *  18]          tion   to  their  advances,  *  this  does   not  create  such  a 

(m)  L.  R.  4  P.  C.  419.     See  below  p.  38  note  (rf). 

(n)  5  Ch.  D.  458. 

(o)  They  are  referred  to  more  at  length  hereafter,  in  §2. 

(p)  See  the, preliminary  remarks,  ante,  pp.  8,  9. 

1  It  has  been  decided  where  two  carrier  companies  agreed  that 
any  losses  to  persons  or  goods,  not  traceable  to  either  road,  should 
be  borne  jointly  in  the  proportion  of  the  share  of  each  in  the 
freight,  that  no  partnership  existed  between  them  so  as  to  give 
new  rights  to  third  parties  and  that  the  arrangement  simply  pro- 
vided a  rule  of  settlement  between  the  parties.  Algen  v.  Bos- 
ton &  Me.  R.  R.  Co.,  132  Mass.  423  (1882);  Irwin  v.  N.  C.  &  St. 
L.  R.  R.  Co.,  92  111.  103  (1879).  This  was  an  arrangement  to 
share  losses  only.  So,  if  A.  and  B.  joint  owners  of  a  horse  agree 
that  one  of  them  shall  keep  him  a  certain  time,  the  expense  to 
be  divided,  they  are  not,  as  to  each  other,  partners  ;  Oliver  v. 
Gray,  4  Ark.  425  (1841). 

•  2It.  has  been  held  that  if  there  is  a  joint  business  or  common 
stock  or  capital,  the  division,  of  the  product  in  kind  constitutes 
a  partnership;  Brady  v.  Calhoun,  1  Pa.  St.  140  (1845);  Everittr. 
Chapman,  6  Conn.  347  (1827):  Jones  v.  McMichael,  12  Rich.  (5 
Ca.)  L.  176  (1859). 
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community  of  interest  in  profit  or  loss  as  to  make  such  Bk.  I.  Chap, 
persons  partners.     Thus,  in  Gibson  v.  Lupton  (g),  where  1-  Sect.  1. 
two  persons  joined  in  the  purchase   of  wheat   with  the  Gibson  r. 
intention  of  paying  for  it  ard   dividing  it   equally,  it  Lupton. 
was  held  that  they  were  not   partners.1     So,   if    two 
workmen  agree  to  divide  their  wages,  that,  per  se,  does 
not  make  them  partners  (r).2     But  the  strongest  illus-  Co-owners 
trations  of  this  doctrine  are  afforded  by  those  cases  in  sharing  gross 
which  co-owners  of  chattels  divide  the  earnings  of  the 
chattel.     The  distinction  between  co-owners   and  co- 
partners will  be  noticed  hereafter,  but  as  an  instance  in 
which  co-owners  have  been  held  not  to  be  partners,  al- 
though they  agreed  to  divide  the  returns   obtained  by 
the  use  or  employment  of  the  thing  owned,  reference 
may  be  made   to   French  v.   Styring   (s).3     There  the  French  v. 
plaintiff  and  defendant  were  entitled  in  common  to  a  Styring. 
race  horse.     It  was  agreed,  that  the   plaintiff  should 
Keep,  trim,  and  have  the  management  of  the  horse,  that 
thirty-five  shillings  a  week  should  bfe  allowed  for  the 
expenses  of  his  keep,  that  the  plaintiff  should  pay  the  ex- 
penses of  entering  the  horse  and  conveying  him  to  the 
different  races,  and  that  one  half  of  the  horse's  keep 
and  other  expenses  and  his  winnings  should  be  equally 
divided  between  the  plaintiff  and  the  defendant.     This 
agreement  was  held  not  create  a  partnership.     It  was 
no  more  a  partnership  than  if  two  tenants  in  common 
of  a  house  had  agreed  that  one  of  them  should  have 
the  general  management  and  provide  funds  for  neces- 
sary repairs,  so  as  to  render  the  house  fit  for  the  habi- 
tation of  a  tenant,  and  that  the  net  rent  should  be 
divided  amongst  them  equally  (<). 

So  where  two  persons  were  respectively  lessee  and 
manager  of  a  theatre,  and  they  shared  the  gross  re- 
ceipts equally,  the  manager  paying  the  expenses  out  of 
his  share,  it  was  held  that  no  partnership  subsisted  be- 
them  (it). 

(q]  9  Bing.  297.  See  further,  as  to  joint  purchasers,  Coope  v. 
Eyre,  1  H.  Blacks.  37.  and  Hoare  c.  Dawes,  1  Doug.  371,  and 
]>ost,  \  6. 

(r)  See  Finckle  v.  Stacey,  Select  Ca.  in  Ch.  9. 

(a)  2  C.  B.  N.  S.  357. 

(t)  See  the  judgment  of  Willes,  J.,  2  C.  B.  N.  S.  366. 

(w)  Lyon  v.  Knowles,  3  B.  &  S.  556. 

1  Baldwin  v.  Barrows,  47  N.  Y.  199  (1872). 

2  Hawkins  v.  Mclntyre,   45  Vt.   496   (1873J;  Smith  v.  Moyni- 
ham,  44  Gal.  53  (1872). 

3  In  Quackenbush  v.  Sawyer,  54  Cal.   439  (1880);  two  parties 
bought  a  circus  and  one  agreed  to  run  it  and  divide  the  income 
with  the  other.     Held  that  there  was  no  partnership. 
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Bk.  I.  Chap.      Again,  in  whaling  voyages  the  sailors  are  usually 

•  Scct-  1-       paid  a  *  certain  proportion  of   the  produce  of   the  oil 

r  *  19-]          obtained,  but  even  before  the  Act  of  28  &  29  Viet.  c. 

W-i"cs  -nv-    ^'  ^ev  were  n°t  therefore  partners,  either  with  each 

able  by  a'       other  or  their  employers  (a?).1     In  such  cases  as  this  part- 

slian-  of  pro-  nership  was  clearly  not  intended  ;  and  even  when  per- 

<lll('('-  sons  who  shared  profits  were  held  to  incur  liabilities  as 

if  they  were  partners,  it  was  held  that  persons  who 

merely  divided  gross  returns,  did  not  incur  any  such 

liabilities^).     A  fortiori  it  was  impossible  to  regard 

them  as  partners  inter  se.     The  act  of  28  &  29  Viet.  c. 

86,  which  will  be  noticed  hereafter,  renders  this  even 

clearer  than  before.2 

(x)  Mair  v .  Glennie,  4  M.  &  S.  240;  Wilkinson  v.  Frazier,  4 
Esp.  182;  and  see  Perrott  v.  Bryant,  2  Y.  &  C.  Ex.  61.  See  also 
Stavers  v.  Curling,  3  Bing.  N.  C.  355,  where  the  captain  was  to 
be  paid  a  sum  equal  to  12  per  cent,  on  the  net  proceeds,  after 
deducting  certain  expenses.  He  brought  an  action  for  what  was 
due  to  him,  and  recovered,  but  no  question  of  partnership  arose. 
Some  of  the  customs  established  amongst  whalers  will  be  found 
in  Fenings  v.  Grenville,  1  Taunt.  241,  where  it  was  held  that 
one  of  two  tenants  in  common  of  a  whale  could  not  maintain 
trover  against  his  co-tenant  for  half  of  the  blubber,  &c.,  yielded 
by  the  whale. 

(y)  Post,  |  2. 

1  Baxter  v.  Rodman,  3  Pick.  435  (1826);  Rice  v.  Austin,  17  Mass. 
197  (1821);  Holden  v.  French,  68  Me.  241  (1878);  Moore  v.  Curry, 
106  Mass.  409  (1870). 

2  Laborers  who  farm  lands  for  the  owners  on  shares  or  renters 
/           on  shares  are  not  partners  of  the  owner;  Taylor  v.  Bush,  75  Ala. 

432  (1883);  Albee  v.  Fairbanks,  10  Vt.  314  (1838);  Garrt;.  Martin, 
73  Ga.  528  (1884);  Frout  v.  Hardin,  56  Ind.  165  (1877).  Where 
coach  owners  divide  the  gross  receipts  of  a  line  of  stages,  thev 
are  not  partners;  Eastman  v.  Clark,  53  N.  H.  276  (1872).  So 
where  one  lets  machinery  or  other  property  for  a  proportion  of 
the  gross  receipts  arising  therefrom;  Beecher  v.  Bush,  45  Mch. 
188(1881);  Farrand  t-.  Gleason,  56  Vt.  633  (1884);  Knowlton  r. 
Reed,  38  Me.  246  (1854);  Heimstreet  v.  Holland,  5  Den.  68 
(1847),  or  the  right  to  make  and  sell  a  paten  ted  device;  Wheeler 
v.  Farmer,  38  Cal.  203  (1869).  So  if  a  broker  stipulates  to  re- 
ceive a  commission  proportioned  to  the  proceeds  of  a  sale.  Dil- 
lard  v.  Scruggs,  36  Ala.  670  (I860).  If  one  person  agrees  to  herd 
cattle  for  another  for  a  term  of  years  and  at  the  end  thereof  to  re- 
turn the  original  number  and  divide  the  increase  between  them, 
there  is  no  partnership  between  the  owner  and  such  herder. 
Robinson  v.  Haas,  40  Cal.  474  (1871);  Ashby  v.  Shaw,  82  Mo.  76 
(1884).  When  the  enterprise  is  not  undertaken  for  profits  there 
can  be  no  partnership;  e.g.  If  B.  and  C.  keep  house  together 
and  it  is  arranged  that  B.  shall  pay  rent  and  butcher's  bills,  and 
C.  certain  other  bills,  they  are  not  partners  and  B.  cannot  bind 
C.  for  the  rent;  Austin  v.  Thomson,  45  N.  H.  113  (1863).  Where 
several  associated  carriers  issue  through  bills  or  tickets  to  points 
on  each  other's  lines  and  agree  to  divide  the  proceeds  in  propo'r- 
tion  to  the  freight  earned  by  each  without  agreement  to  share 
proceeds  of  business  on  all  the  lines,  they  are  not  partners; 
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5. — Partnership  is  not  the  result  of  an  agreement  which  Bk.  I.  Chap. 
is  not  concluded.  1.  Sect.  1. 

In  order  that  partnership  may  result  from  any  agree-  Unconoluded 
ment,  it  is  necessary  that  the  parties  to  the  agreement  as1"6601611*8- 
shall  have  mutually  assented  to  the  same  propositions; 
otherwise  there  is  no  contract  at  all,  but  merely  a  treaty 
from  which  each  party  is  at  liberty  to  retire.  If,  there- 
fore, A.  proposes  to  B.  that  a  partnership  shall  be 
formed  between  them  on  certain  terms,  and  B.  either 
does  not  accept  the  proposal  or  accepts  it  on  other 
terms  than  those  offered,  A.  and  B.  are  not  yet  agreed 
and  no  partnership  subsists  between  them.  Nor  is  B. 
bound  by  his  qualified  acceptance;  for  that  is  merely  a 
counter  offer  on  his  part  which  he  is  at  liberty  to  re- 
tract until  A.  has  assented  to  all  its  terms  without 
qualification. 

There  are  many  decisions  illustrating  these  princi- 
ples, but  they  relate  more  particularly  to  agreements 
to  take  shares  in  companies,  and  it  is  unnecessary  to 
consider  them  here  (z).1 

*  Cases  in  which  there  is  no  contract,  because  there  [  *  20] 
has  never  been  a  mutual  assent  to  the  same  terms,  must  , 

not  be  confounded  with  cases  in  which  a  valid  contract 
has  been  entered  into,  but  which,  being  conditional, 
and  not  having  been  performed  on  the  one  part,  is  not 
binding  on  the  other.  These  will  be  considered  here- 
after. 

6. — Partnership  is  not  the  result  of  an  agreement  to 
share  profits  so  long  as  anything  remains  to  be  done 
before  the  right  to  share  them  accrues. 

It  is  important  to  distinguish  between  actual  and  Contem- 

contemplated  partnerships.     Persons  who  are  only  con-  P^at^  Part- 

. '  - • .  nersmps. 

(z)  See  the  next  page.  In  McClean  v.  Kennard,  9  Ch.  336, 
an  agreement  to  become  partners  with  executors  was  held  to 
create  a  partnership  with  those  only  who  proved. 

Atchinson,  Topeka  &  Santa  Fe  R.  R.  v.  Roach,  35  Kans.  740 
(1886);  Irwinv.  Nashville  C.  &  St.  L.  Co.,  92  111.  103(1879); 
Nashville  &  Chat.  R.  R.  v.  Sprayberry,  9  Heisk.  852  (1872); 
Algen  v.  Boston  &  Maine  R.  R.  132  Mass.  423  (1882).  If  they 
should  contract  in  a  joint  name  representing  them  all,  they  are 
jointly  and  severally  liable  for  loss.  Block  v.  Fitchburg  R.  R. 
139  Mass.  308  (1885).  The  parties  who  send  milk  to  a  cheese 
factory  on  the  understanding  that  they  are  to  receive  in  return, 
as  they  may  decide,  cheese  or  the  cash  proceeds  of  its  sale,  in 
proportion  to  the  amount  of  milk  they  deliver,  are  not  partners; 
Hawley  v.  Keeler,  62  Barb.  231  (1862);  Butterfield^.  Lathorp,71 
Pa.  St.  225  (1872). 
1  See  Metcalf  v.  Redman,  43  111.  264  (1867). 

6  LAW  OF  PARTNERSHIP. 


v^  \  r 

Bk.  1.  Oaap.    templating  a  future  partnership,  or  who  have  onl; 

l.  Stx-t.  i.       tered  into  an  agreement  that  they  will  at  some  future 
time  become  partners,  cannot  be  considered  as  par 
before  the  arrival  of  the  time  agreed   npon  (a}.      I 
not  always  easy  to  determine  whether  an   agreement 
amounts  to  a  contract  of  partnership   or  only  to  an 
agreement  for  a  future  partnership.     The  test,  how- 
ever, is  to  ascertain  from  the  terms  of   the  agreement 
itself  whether  any  time  has  to  elapse  or  any  act  remains 
to  be  done  before  the  right  to  share  profits  accrues:  for 
if  there  is,  the  parties  will  not  be  partners  until 
time  has  elapsed  or  act  has  been  performed  (ft  i.1 

The  general  principle  that  so  long  as  an  ; 
to  form  a  partnership  is  executory,  no  partnersL 
formed,  applies  as  well  to  ordinary  partnerships  ;. 
projected  companies,  and  it  will  be  useful  to  consider 
it  with  reference  to  each  in  turn. 

(m)  Application  of  Ote  primetple  to  ordinary  partnrrsJtip*. 

Option  to  be-      It  is  not  unusual  for  a  person  wbo  contemj 

ing  another  in  business  to  agree  that   such   business 
shall  be  carried  on  upon  certain  terms  not  themselves 

(a)  Per  Parke.  J..  in  Dickinson  r.  Valpy.  10  B.  &  C.  1 
(6)  See  in  addition  to  the  cases  cited  below  Dn-nnen  r.   Lon- 
don Aas.  Co.,  6  Davis  Sop.  Ct.    Rep.  2-".:  (Klx.rii.-  r.   Jui 
Drew,  596,  where  the  partnership  (?)  depended  on  th 
experiments. 

1  In  Brink  and  New  Amsterdam  F.  Ins.  Co..  ',  L' 

104  !lr<09;.  it  was  held  that  an  agreenn-nt   l»-t  wn-n  A.   a:. 
that  on  the  death  of  C,  A.'s  par'  nir-  a  part- 

ner, was  not  evidence  sufficient  to  show  that  «.n  the  death 

A.  and  B.  actoally  were  i*artners.     In   Ilutchiii- 
Mo.  App.  ~/.il  1 1-77   :  it  was  held  that  the  oral  a< 

offer  of  partnership  is  not  conclusive  of  the  fact  of  the  <  reatior. 

of  a  firm,  where  there  is  no  change  in  tin-  1. 

or  property  i»  contributed  by   the  acceptor.     When-  the  le~- 

land  who  has  purchased    the  frrowinj;  cn.j>  Iliereun  with  n. 

partly  obtained  from  arr,th<r<./i    tlie  ;  ^n  « rin-nt  that  if  h- 

possession,  the  latter  shall   l*-«-om*-  liis    jiartuer  in   tli- 

there  is  no  fiartner-hip  until  jiosw—  ion  j,  oljt.iined.  an- 

person  who  can  »»ue  (or  the  Jeswor'*  breiieh  of  r  OIHI.K  t 

«ee  ;  Snodjp-ass  t.  Reynolds.  7!)  A ,  and 

B.  agreed  tlmt  the  former  should  rut   timber  on  the  la- 
latter,  in   partnership,  it   ,-..!-   deeded    that    no   |1;irtnei.-»hip  ex 

before  the  job  was  l.<-un:  Hall   /.    lid^on. 

.  ;in,.  :;;j  \  :    i  -  .•    i  -  t.  Tbr- 

9  I>a.  An.  r,i  ,  llM!1  |11:1V  ; 

ratify  purchaw-H  by  it^  memUrrn  on   il      ......nni  man. 

terval  betwe«;n  the  date  of  th<  

Ship  and  the  firm- ••*•».   Cor  the   inr-.  j.iion  «.('  Hie    i- l.iti  .H.  h 
pttMDK Of  the  good*   for  itn  ovvn  putposi      alu-r    i. 
^•ere  bought,  on  ilHefi..|it  ;   J-ik,.  (     j,,. 
FlMbmaa  /;.  Oilier,  47  G 


- 


-  .   r 
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Bk.  I.  Chap.   *nership  between  bim  and  them,  they  and  he  not  being 
\  Sect.  1.       entitled  to  the  profits  at  the  same  time.1 
r  #  291  In  Howell  v.  Brodie  (h),  the  defendant,  intending  to 

become  a  partner  in  a  scheme  for  making  and  letting 
yet  taken.  out  a  market-place,  advanced  considerable  sums  of 
money,  and  ultimately,  on  the  completion  of  the  mar- 
ket, took  one-seventh  share  in  it.  It  was  sought  to 
make  him  liable  for  the  expense  of  erecting  the  market, 
on  the  ground  that  he  was  a  partner  Avith  those  by  whom 
the  plaintiff  had  been  employed;  but  the  Court  held 
that  there  was  no  partnership  between  them  and  the 
defendant  until  the  share  was  taken  by  him. 

Share  of  pro-      In  Burnett  v.  Hunt  (*'),  an  agreement  was  come  to 
fits  expected  between  A.  and  B.  that  A.  should  take  premises  and 
purchase  machinery  and  materials  to  carry  on  the  busi- 
ness of  a  silk  lace-maker,  and  that  B.  should  manage 
the  business  and  receive  half  the  profits  as  soon  as  any 
accrued,  and  should,  in  the  meantime,  be  paid  21.  a 
week.     It  was  held  that  so  long  as  the  2Z.  per  week 
continued  payable,  there  was  no  partnership  (k) 2. 
Partnership        Persons  who  agree  to  become  partners  may  be  part- 
articles  to  bo  ners  although  they  contemplate  signing  a  formal  part- 
drawn  up.      nership  deed  and  never  sign  it   (?).     But  if  they  are 
not   to  be  partners  until  they  sign  formal  articles"  of 
partnership,  and  if  they  do  not  so  act  as  to  waive  the 
performance  of  such  condition,  they  will  not  be  part- 
ners until  it  has  been  performed.     Where,  however,  two 
persons  agreed  to  become  partners  from  a  subsequent 
day,  upon  certain  terms  to  be  embodied  in  a  deed  to  be 

(h)  G  Bing.  N.  C.  44. 

(/)  5  Jur.  650,  Q.  B.  The  real  point  here  -was  whether  B.  had 
any  interest  in  the  goods,  which  he  clearly  had  not,  and  would 
not  have  had  even  if  there  had  been  profits  to  divide. 

(k)  See,  too,  Ex  parle  Hickin,  3  De  .G.  &  S.  662. 

(I)  As  in  Syers  v.  Syers.  1  App.  Ca.  174. 

1  In  Murrill  v.  Spurr,  143  Mass.  257  (1887)  ;     A.  advanced  B. 
money  to  be  used  in  the  latter's  business,  taking  notes  for  it,  on 
the  understanding  that,  if  he  so  desired,  he  might  become  a  part- 
ner and  that  in  such  an  event  his  money  was  to  become  his  con- 
tribution.    B.  carried  on  the  business,  took  more  than  ha]f  the 
profits  and  credited  A.  with  interest  only  on  his  loan,  despite  his 
protest  that  he  was  a  partner  and  should  have  a  share  in  the  pro- 
fits.    A.  then  brought  suit  on  the  notes,  and  it  was  held  that  as 
there  was  no  partnership  his  action  lay. 

2  Where  it  was  agreed  between  the  members  of  a  firm  that  at 
the  end  of  the  year  one  of  their  member  might,  in  lieu  of  taking 
his  share  of  the  profits,  elect  to  be  considered  an  employe  on  sal- 
ary from  the  beginning,  it  was  held  that  such  an  election  did  not 
dissolve  the  original  firm  and  create  a  new  partnership  but  that 
inter  xe  the  other  partners  Avere  to  be  regarded  as  a  firm  from  the 
beginning.     Bidwell  v.  Madison,  10  Minn.  12  (1865). 
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executed  on  that  day:  it  was  held  that  the  partnership  Bk.  I.  Chap. 

began  on  the  day  mentioned,  although  the  deed  was  not  1-  Sect-  1- 

executed   until    afterwards,    and   although    alterations 

were  made  in  it  immediately  before  its  execution  (m).1 

In  this  case,  however,  the  *  parties  did  in  fact  commence  r  *  231 

business  as  partners  on  the   day   named,  and  it   was 

wholly  immaterial  (as  regarded  the  question  before  the 

Court)  what  the  terms  of  the  partnership  were. 

(6)  Application  of  the  principle  to  Promoters  of  companies. 

Promoters  of  companies  are  not  partners ;  they  are,  Promoters  of 
it  is  true,  engaged  in  a  common  object,  and  that  object  companies 
is  ultimately  to  share  profits;  but  their  immediate  ob   not  Partners- 
ject  is  the  formation  of  a  company,  and  they  are  only 
in  the  position  of  persons  who  intend  to  become  part- 
ners after  the  company  is  formed.  It  was  indeed  said,  in 
Holmes  v.  Higgins  (w),  that  the  projectors  of  a  railway  Observations 
were  partners,  they  being  associated  for  the  purpose  of  on.  H°lmes  t:. 
procuring  the  act  of  Parliament  necessary  to  form  the  L^f^ ' ar 
company  and  subscribing  money  for  that  purpose;  and  Beach  contra. 
in  Lucas  v.  Beach  (o),  the  Court  held  that  persons  as- 
sociated for  the  purpose  of  passing  a  turnpike  act,  and 
who  had  subscribed  for  shares  in  the  proposed  road, 
were  partners.     But  in  each  of  these  cases  the  real 
question  was,  whether  the  plaintiff  was  entitled  to  re- 
cover from  the  defendants  by  virtue  of  any  implied  con- 
tract, any  remuneration  for  services  rendered  by  him 
for  th^  joint  benefit  of  himself  and  them.     It  was  held 
that  he  was  not;  and  if  the  Court  had  likened  the  case 
to  one  of  partnership,  instead  of  saying  that  the  plain- 
tiff and  the  defendants  were  partners,  there  would  be 
no  room  for  criticism.     As  it  is,  however,  the  cases  are 
apt  to  be  considered,  and  are  sometimes  cited,  as  au- 
thorities for  the  proposition  that  persons  engaged  in 
passing  through  Parliament,  bills  to  authorise  the  es- 
tablishment of  a  company,  are  partners.     In  Lucas  v. 
Beach  it  was  asked  in  argument,  "  What  is  there  to  pre- 
vent a  number  of  individuals  from  entering  into  a  part- 
nership with  the  limited  object,  in  the  first  instance,  of 

(m)  Battley  v.  Lewis,  1  Man.  &  Gr.  155  ;  and  see  Wilson  v. 
.  Lewis,  2  ib.  197.  Compare  Ellis  v.  Ward,  21  W.  K.  100,  where 
the  intended  partners  quarrelled  before  they  signed  the  deed. 

(»)  1  B.  &  C.  74. 

(o)  1  Man.  &  Gr.  417.  Barnett  t-.  Lambert,  15  M.  &  W.  489, 
was  a  similar  case. 


1  See  Hubbard  v.  Matthews,  54  N.  Y.  43  (1873)  ;  Wood  v.  Cul- 
len,  13  Minn.  394  (1868)  ;  Ontario  Salt  Co.  v.  Merchants  Salt  Co., 
18  Grant's  Ch.  (Up.  Can.)  551. 
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I5k.  I.  Chap. 
1.  Sect.  1. 


[*24] 


Later  author- 
ities. 


Subscribers 
to  inchoate 
companies 
not  part- 
ners. 


procuring  an  act  of  Parliament,  and  with  an  ulterior 
object  in  view  when  the  act  has  passed  ?"  (p).  The 
answer  is,  that  to  call  persons  so  associated  partners  is 
to  ignore  the  difference  between  a  contract  of  partner- 
ship and  an  agreement  to  enter  into  such  a  contract,  to 
confound  an  agreement  with  its  result,  and  to  hold 
persons  to  be  partners  *  although  they  have  not  yet 
acquired  any  right  to  share  profits.  It  cannot  be  con- 
tended that  the  right  to  share  profits  would,  under  such 
an  agreement  as  is  supposed,  accrue  before  the  passing 
of  the  act,  and  if  not,  how  can  the  parties  to  such  an 
agreement  be  partners  at  an  earlier  period  ? 

For  these  reasons  it  is  conceived  that  Holmes  v.  H ig- 
gins  and  Lucas  v.  Beach  cannot  be  relied  upon  as  au- 
thorities on  the  question  of  partnerhip  or  no  partner- 
ship (q).  Nor  are  they  on  this  point  reconcilable  with 
later  decisions.  In  Reynell  v.  Lewis  (r),  and  Wyld  v. 
Hopkins  (r),  in  which  the  question  was  much  discussed 
it  was  held  that  no  partnership  subsisted  between  per- 
sons who  had  subscribed  for  the  purposes  of  forming  a 
railway  company  and  of  procuring  the  necessary  act  of 
Parliament;  and  this,  which  is  the  correct  doctrine,  was 
also  distinctly  stated  by  Lord  Cran worth,  in  Capper's 
case  (s),  and  has  been  recognised  on  many  other  oc- 
casions (t).1 

It  is  a  necessary  result  of  the  principles  established 
above  that  persons  associated  for  the  purpose  of  form- 
ing a  joint-stock  company  are  not  partners  (u).  They 
clearly  are  not  partners  in  the  company  to  be  formed; 
and  for  reasons  already  given  they  cannot  be  consider- 


(p)  See,  too,  per  Lord  Brougham  in  Hutton  v.  Upfill,  2  H.  L. 
C.  691. 

( q)  They  are  authorities  for  the  point  actually  decided,  viz. , 
that  a  person  doing  work  for  the  joint  benefit  of  himself  and 
others,  cannot  recover  compensation  from  them  by  virtue  of  any 
implied  promise  to  pay  him. 

(r)  15  M.  &  W.    517. 

(s)  1  Sim.  N.  S.  178. 

(/)  e.  g.  Batard  v.  Hawes,  and  Batard  v.  Douglas,  2  E.  &  B. 
287;  Walstab  v.  Spottiswoode,  15  M.  &  W.  501;  Forrester  v.  Bell, 
10  Ir.  Law  R.  555;  Hutton  v.  Thompson,  3  H.  L.  C.  161;  Bright 
v.  Hutton,  3  H.  L.  C.  368;  Hamilton  v.  Smith,  5  Jur.  N.  S.  32; 
Norris  v.  Cottle,  2  H.  L.  C.  647;  Besley's  case,  3  Mac.  &  G.  287; 
Tanner's  case,  5  De  G.  &  S.  182. 

(«)  Wood  v.  Argyll,  6  Man.  &  Gr.  928;  Hamilton  v.  Smith,  5 
Jur.  N.  S.  32;  Hutton  v.  Thompson,  3  H.  L.  C.  161;  Bright  v. 
Hutton,  ib.  368. 


1  West  Pt.  Foundry  Asso.  v.  Brown,  3  Edw.   Ch.  284  (1837); 
Sylvester  v.  McCuaig,  28  Up.  Can  C.  P.  443. 
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ed  as  members  of  a  partnership   formed  to   start  the  Bk.  I.  Chap. 
company.1  1.  Sect.  2. 

It  also  follows  from  the  same  principles,  that  if  per-  Conditional 
sons  enter  into  an  agreement  to  take  shares  in  a  com-  contract, 
pany  formed  for  certain  purposes  and  upon  certain  con- 
ditions, those  persons  are  not  bound  to  take  shares  in  a 
company  formed  for  different  purposes  or  upon  other 
conditions;  and   are  not  partners  in  such  a  company, 
unless  they  have  accepted  shares  therein  and  *  precluded  [  *  25] 
themselves  from  objecting   to   the  variation  of    their 
agreement.     A  leading  case  on  this  subject  is  Fox  v. 
Clifton  (a:),  which,  with  other  cases  of  the  same  class, 
will  be  found  in  the  volume  relating  to  companies  and 
contributories. 


SECTION  II. — OF  QUASI-PABTNERSHIPS. 

Having  now  examined  the  nature*  of   those  agree-  Quasi-part. 
ments  which  are,  properly  speaking,  contracts  of  part-  nerships. 
nership,  it  is  necessary  to  advert  to  the   doctrines  by 
virtue  of  which  persons  who  are  not  partners  at  all,  are 
nevertheless  made  subject  to  liabilities  as  if  they  were 
partners.     In  other  words,  it  is  necessary  to  explain 
what  it  is  that  creates  a  gtwm'-partnership,  or,  as  it  is 
usually  called,  a  partnership  as  regards  third  persons. 
This  will  involve  an  examination  of  the  liability  which 
a  person  incurs: 

1.  By  sharing  profits. 

2.  By  holding  himself  out  as  a  partner. 

1.  By  sharing  profits. 

In  the  year  1775,  De  Grey,  C.  J.,  laid  down  the  pro- 
position in  Grace  v.  Smith  (y),  that  "every  man  who 
has  a  share  of  the  profits  of  a  trade,  ought  also  to  bear 
his  share  of  the  loss."  Eighteen  years  afterwards,viz., 
in  1793,  this  doctrine  was  discussed  and  approved  in 
the  celebrated  case  of  Waugh  v.  Carver  (z);  and  ever 
since  that  time  until  1860  it  was  considered  as  clearly  • 
established,  that  by  the  law  of  England,  all  persons 
who  shared  the  profits  of  a  business  incurred  the  lia- 

(a;)  6  Bing.  776. 

(y)  2  Wm.  Blacks.  998. 

(z)  2  H.  Blacks.  235. 


1  For  authorities  on  the  question  of  the  partnership  of  stock- 
holders in  an  abortive  corporation,  see  note  at  end  of  Introduc- 
tion. 
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Bk.  I.  Chap,   bilities  of  partners  therein,   although   no  partnership 

_  between   themselves    might  have    been    contemplated. 

Subtle    distinctions  were  drawn  between  sharing  net 

profits   and  gross  returns;    and  between    sharing   net 

profits  and  payments  varying  with   them;  but  it  was 

[  *  26]  taken  for  granted,  both  by  judges  and  *  text- writers, 
that  where  there  was  no  statutory  enactment  to  the  con- 
trary, if  net  profits  were  shared,  it  necessarily  followed 
that  liabilities  •  were  incurred.  Moreover,  there  were 
many  persons  of  ability  who  maintained  that  this  rule 
was  based  upon  principles  which  were  satisfactory  and 
morally  just.  Other  persons,  however,  took  a  different 
view  of  the  propriety  of  the  rule  (a),  and  were  unable 
to  understand  why  a  person  lending  money  at  a  fixed 
rate  of  interest  should  be  treated  as  a  creditor,  and  be 
exposed  to  no  risk  beyond  the  loss  of  his  advance;  whilst 
a  person  lending  money  at  a  rate  of  interest  fluctuating 
with  and  payable  out  of,  the  profits  of  the  borrower 
should  be  treated  as  a  partner,  and  be  exposed,  not  only 
to  the  loss  of  his  money,  but  also  to  the  loss  of  what- 
ever else  he  might  have  in  the  world.  In  the  first  edi- 
tion of  this  work  the  writer  expressed  a  hope  that  the 
rule  in  question  would  ere  long  cease  to  exist;  and  he 
ventured  to  characterise  it  as  arbitrary,  unjust,  and  as 
productive  of  the  greatest  confusion.  Since  those 
words  were  written  the  whole  subject  has  been  thor- 
oughly discussed,  both  in  the  highest  court  of  appeal  (6), 
and  in  Parliament;  and  the  result  has  been  that  the 
rule,  so  far  as  it  affords  a  conclusive  test  of  liabillity  (c), 
has  ceased  to  exist;  for  the  House  of  Lords,  and  sub- 
sequently other  courts,  have  repudiated  it,  and  Parlia- 
ment has  excluded  its  application  from  many  cases  in 
which  it  has  been  found  by  experience  to  produce  in- 
convenience and  injustice.  Some  notice,  however,  of 
the  old  law  is  necessary  in  order  to  understand  the 
modifications  thus  introduced. 

1.  State  of  the  law  anterior  to  Cox  v.  Hickman.1 

<  )rigin  of  the      As  already  stated,  the  rule,  that  persons  who  share  profits  incur 
rule  that         liabilities  as  if  they  were  partners,  was  laid  down  for  the  first 

(a)  See  the  report  on  the  Law  of  Partnership,  printed  by  order 
of  the  House  of  Commons,  in  1851,  and  particularly  the  evidence 
of  the  late  Commissioner  Fane. 

(6)  Cox  v.  Hickman,  8  H.  L.  C.  268. 

(c)  That  participation  in  profits  is  still  a  primd  facie  test  of 
partnership  has  been  seen  already,  ante,  p.  12,  et  seq. 

1  For' a  very  full  and  minute  examination  of  the  cases  deci- 
ded before  Cox  v.  Hickman,  see  the  lengthy  opinion  of  the  Court 
in  Eastman  v.  Clark,  53  N.  H.  276  (1872). 
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time  in  Grace  v.  Smith  (d).     The  question  there  was  \vhether  the  Bk.  I.  Chap, 
defendant  was  liable  to  a  creditor  of  a  firm ;  and  the  material  1-  Sect.  2. 


facts  were  that  the  defendant  (who  had  *been  a  partner,  but  who  !'  #  97 1 
had  notoriously  retired  before  the  creditor's  demand  arose)  had  ;,  , 

advanced  to  the  firm  40007.  upon  the  terms  of  being  repaid  the  s}iare  profits 
principal  and  of  receiving,  so  long  as  it  remained  unpaid,  inter-  are  liable  to 
est  at  51.  per  cent,  and  an  annuity  of  800/.  a-year.     The  verdict  losses, 
was  for  the  defendant,  and  the  Court  refused  a  new  trial.     De 
Grey,  C.J.,  gave  his  judgment  as  follows: — 

"The  only  question  is,  what  constitutes  a  secret  partner?  Judgment  in 
Every  man  who  has  a  share  of  the  profits  of  a  trade,  ought  also  Grace  v. 
to  bear  his  share  of  the  loss.  And  if  any  one  takes  part  of  the  ' 
profit,  he  takes  a  part  of  that  fund  on  which  the  creditor  of  the 
trader  relies  for  his  payment.  If  any  one  advances  or  lends 
money  to  a  trader,  it  is  only  lent  on  his  general  personal  secu- 
rity. It  is  no  specific  lien  upon  the  profits  of  the  trade,  and  yet 
the  lender  is  generally  interested  in  those  profits  ;  he  relies  on 
them  for  repayment.  And  there  is  no  difference  whether  that 
money  be  lent  de  novo,  or  left  behind  in  trade  by  one  of  the  part- 
ners who  retires  ;  and  whether  the  terms  of  that  loan  be  kind  or 
harsh,  makes  also  no  manner  of  difference.  I  think  the  true 
criterion  is  to  inquire  whether  Smith  (the  defendant)  agreed  to 
share  the  profits  of  the  trade  with  Robinson  (the  continuing 
partner),  or  whether  he  only  relied  on  those  profits  as  a  fund  of 
payment,  a  distinction  not  more  nice  than  usually  occurs  in 
questions  of  trade  or  usury.  The  jury  have  said  this  is  not  pay- 
able out  of  the  profits,  and  I  think  there  is  no  foundation  for 
granting  a  new  trial. ' ' 

This  judgment  and  not  the  decision  in  the  case,  has  always 
been  regarded  as  the  great  authority  for  the  proposition,  that  a 
person  who  shares  profits  is  liable  to  third  parties  as  if  he  were 
in  fact  a  partner.  The  judgment  itself  appears  to  have  been 
based  upon  a  prior  case  of  Bloxham  v.  Pell  (e),  before  Lord  Mans-  Bloxham  v.  > 
field,  and  in  substance  undistinguishable  from  Grace  v.  Smith.  Pell. 
In  Bloxham  \.  Pell,  an  outgoing  partner  became  entitled  to  be 
paid  by  the  continuing  partner  a  certaim  sum  of  money  with  in- 
terest at  5  per  cent.,  and  also  an  annuity  of  2001.  a  year  for  six 
years,  in  lieu  of  the  profits  of  the  trade.  The  plaintiff  sued  him 
for  a  debt  contracted  after  the  dissolution,  and  Lord  Mansfield 
hold  the  defendant  liable,  on  the  ground  that  the  agreement  was 
a-  device  to  make  more  than. legal  interest  of  money,  and  if  it  was 
not  a  partnership  it  was  a  crime  ;  and  it  should  not  lie  in  .the 
defendant's  Pell's  mouth  to  say  it  was  usury  and  not  a  partner- 
ship. Lord  Mansfield  did  not  say  a  word  in  favour  of  the  doc- 
trine laid  down  in  Grace  v.  Smith;  but  seeing  a  contract  which 

(d.)  2  Wm.  Blacks.  998. 

(e)  Cited  in  2  Wm.  Blacks.  999. 
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nn  the  ground  of  usury  was  invalid  as  a  contract  of  loan,  he  nev- 
ertheless upheld  it  as  a  contract  of  partnership,  which  it  plainly 
was  not,  but  which  was  the  only  alternatKe  if  the  agreement 
was  to  be  uphold  at  all  (/). 

Such  was  the  origin  of  the  rule  in  question,  which  was  ap- 
proved and  applied  in  the  well-known  case  of  Waugh  v.  Carver, 
the  leading  old  authority  on  this  subject.  In  Wauyh  v.  Car- 
ri'i-  (;/},  two  ship-agents,  carrying  on  business  at  different  ports, 
agreed  to  allow  each  other  certain  portions  of  each  other's  com- 
missions and  profits,  but  it  was  expressly  agreed  that  neither  of 
them  should  be  prejudiced  or  affected  by  the  losses  of  the  other 
*or  be  answerable  for  the  acts  of  the  other,  but  that  each  should 
be  answerable  and  accountable  for  his  own  losses  and  acts.  It 
was  admitted  by  the  Court  that  this  agreement  created  no  part- 
nership as  between  the  parties  to  it ;  but  it  was  nevertheless 
held,  on  the  principle  enunciated  in  Grace  v.  Smith,  that  both 
parties  to  the  agreement  were  answerable  for  the  business  debts 
of  each,  and  a  creditor  who  sued  both  for  goods  supplied  to  one, 
obtained  judgment  against  both  accordingly. 

Other  cases,  in  which  the  same  principle  was  applied,  need 
only  be  shortly  referred  to.  It  was  held  that  a  gitast-partnership 
subsisted  between  merchants  who  divided  the  commissions  re- 
ceived by  eayh  other  on  the  sale  of  goods  recommended  or  "  in- 
fluenced "  by  the  one  to  the  other  (h)  ;  so  between  persons  who 
agreed  to  share  the  profits  of  a  single  isolated  adventure  (i)  ;  and 
between  persons,  one  of  wThom  was  in  the  position  of  a  servant 
to  the  others,  but  was  paid  a  share  of  the  profits  instead  of  a  sal- 
ary (k)  ;  and  between  persons,  one  of  whom  was  paid  an  annu- 
ity out  of  the  profits  made  by  the  others  (I) ;  or  an  annuity  in 
lieu  of  any  share  in  those  profits  (HI).  »  So  between  the  vendor 
and  purchaser  of  a  business*  if  the  former  guaranteed  a  clear 
profit  of  so  much  a  year  and  was  to  have  all  profits  beyond  the 
amount  guaranteed  (n). 

Moreover,  the  character  in  which  a  portion  of  the  profits  was 
received  did  not  affect  the  result.  For  a  person  who  as  executor 
or  trustee  merely  employed  money  in  trade  or  business,  and 
shared  the  profits  arising  from  it,  incurred  all  the  liabilities  of  a 
partner,  although  he  in  fact  had  personally  no  interest  whatever 

(/)  See  Jestons  v.  Brooke,  Cowp.  793,  and  ante,  p.  16. 

(g)  2  H.  Blacks.  235,  and  1  Smith's  Lead.  Ca. 

(h)  Cheap  v.  Cramond,  4  B.  &  A.  663. 

(t)  Heyhoe  v.  Burge,  9  C.  B.  431  ;  Ex parie  Gellar,  1  Rose,  297; 
Hesketh  v.  Blanchard,  4  East,  144. 

(k)  Ex  parie  Digby,  1  Deac.  341  jjEr^arteKowlandson,  1  Rose, 
92  ;  and  see  Withington  v.  Herring,  3  Moo.  &  P.  30. 

(0  Re  Colbeck,  Buck,  48  ;  Ex  parte  Hamper,  17  Ves.  412  ;  Ex 
parte  Chuck,  8  Bing.  469. 

(m)  Bloxham  v.  Pell,  2  Wm.  Blaoks.  999,  ante,  p.  27. 

(n)  Barry  v.  Nesham,  3  C.  B.  641.  Compare  Pott  v.  Eyton, 
ib.  32,  infra,  p.  30. 
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in  the  matter  (o).     On  the  other  hand,  the  cestuis  que  truslent  Bk.  I.  Chap, 
were  also  liable  ;  the  creditors  having  an  option  against  which  1-  Sect.  2. 
of  the  two  they  would  proceed  (p). 

Again,  persons  who  shared  profits  were  guasi-partners,  al- 
though their  community  of  interest  was  confined  to  the  profits. 
In  Smith  v.  Watson  (q),  a  broker,  who  was  paid  by  a  share  of  the 
profits  arising  from  the  sales  made  by  him,  and  who  was  there- 
fore a  qu<t. si-partner  with  the  person  employing  him,  was  never- 
theless held  to  have  no  interest  in  the  goods  sold. 

But  notwithstanding  the  extent  to  which  the  doctrine  laid  Distinction 
down  in  Grace  *  v.  Smith  was  carried,  it  was  long  ago  established  [  *  29  J 
that  persons  who  shared  only  gross  returns,  were  not  quasi-part-  between 
uers  ;  and  subtle  distinctions  were  taken  between  a  payment  s  '  I1/1^     i 
out  cf  profits,  and  a  payment  varying  with  them,  and  between  o-ross  returns. 
an  agreement  to  share  profits  as  such  and  an  agreement  to  share 
profits  not  as  profits,  but  as  something  else.     These  subleties 
were  attributable  on  the  one  hand  to  the  establishment  of  the 
rule  that  persons  who  shared  profits  should  be  answerable  for 
losses,  and  on  the  other  to  a  disinclination  to  apply  that  princi- 
ple to  cases  in  which  it  was  clear  that  those  who  shared  the 
profits  never  intended  to  become  partners  inter  se. 

First,  as  to  gross  returns.     In  Benjamin  v.  Porteus  (r),  an  agree-  Benjamin  v. 
ment  was  made  between  the  plaintiff  and  a  broker,  by  which  the  Porteus. 
broker,  instead  of  a  commission  on  the  sales  effected  by  him  for 
the  plaintiff,  was  to  have  the  whole  proceeds  of  the  sales  less  2s. 
6d.  per  lb.,  which  was  to  be  paid  to  the  plaintiff.     This  was  held 
not  to  give  the  broker  such  an  interest  in  the  goods  sold  by  him 
as  to  render  him  an  incompetent   witness  for  the  plaintiff,  his 
principal,  in  an  action  for  their  price.     This  decision  seems  to 
have  paved  the  way  to  t)thers  which  went  far  beyond  it.     In  Dry  Dry  v. 
v.  Boswcll  (s),  Lord  Ellenborough  held  that  no  gimsi-partnership  Boswell. 
subsisted  between  the  owner  of  a  barge  and  the  man  who  worked 
it,  and  who  received  for  his  wages  half  the  gross  earnings;  and 
in  Mair  v.  Glennie  (t),  where  the  captain  of  a  ship  was  to  be  paid  Mair  v. 
one  fifth  of  the  profit  or  loss  on  an  intended  voyage,  it  was  held  Glennie. 
that  he  and  the  owners  of  the  ship  were  not  gwrtSi-partners.     It 

(o)  Wightman  v.  Townroe,  1  M.  &  S.  412  ;  Exparie  Garland, 
10  Ves.  119;  Labouchere  v.  Tupper,  11  Moore,  P.  C.  198. 

(p)  See  Goddard  v.  Hodges,  1  Cr.  &  M.  33.  In  this  case  the 
court  held  that  the  cestui  que  trust  was  liable  to  creditors,  and 
that  therefore  he  could  not  sue  the  co-partners  of  his  own  trus- 
tee. But  surely  this  was  wrong.  There  was  no  partnership  be- 
tween the  plaintiff  and  defendants,  no  contract  between  them. 

(q)  2  B.  &  C.  401  ;  and  see  Burnell  v.  Hunt,  5  Jur.  650,  Q. 
B.,  and  Cheap  v.  Cramond,  4  B.  &  A.  663. 

(r)  2  H.  Blacks.  590,     See,   too,   Dixon  v.  Cooper,  3  "Wils.  40. 

(s)  1  Camp.  330;  and  see  Wish  v.  Small,  in  the  note  there. 

(t)  4  M.  &  S.  240.  The  expression  profit  or  loss,  in  this  case, 
must  have  been  held  equivalent  to  gross  returns. 
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had  previously  been  decided  in  Wilkinson  v.  Frazier  (u],  that  the 
crew  of  a  whaling-ship  who  were  to  be  paid  by  the  owners  a 
certain  share  of  the  oil  brought  home,  were  not  partners  with 
them. 

The  distinction  between  gross  returns  and  profits  (or,  as  they 
are  sometimes  called,  gross  profits  and  net  profits),  was  acted 
upon  by  Mr.  Baron  Parke  in  Heyhoe  v.  Surge  (x),  when  he  told 
the  jury  ''  a  person  who  shares  gross  profits  is  not  a  partner;  but 
a  person  who  shares  net  profits  is  primd  facie  to  be  considered  as 
a  partner"  (x). 

Next,  as  to  the  distinction  between  paymeats  out  of  profits  as 
such,  and  payments  not  out  of  them  as  such.  The  great  enforcer 
of  the  distinction  in  question  was  Lord  Eldon,  who  seems  to 
have  been  led  to  make  it  by  the  impossibility  of  otherwise  recon- 
ciling Grace  v.  Smith  and  Bloxliam  v.  Pell.  In  Ex  parte  Hamper  (y) 
his  Lordship  is  reported  to  have  said  : — 

"  It  is  clearly«settled,  though  I  regret  it,  that  if  a  man  stipu- 
lates that  as  the  reward  of  his  labour  he  shall  not  have  a  specific 
interest  in  the  business,  but  a  given  sum  of  money  even  in  pro- 
portion to  a  given  quantum  of  the  profits,  that  will  not  make 
him  a  partner  ;  but  if  he  agrees  for  a  part  of  the  profits  as  such, 
giving  him  a  right  to  an  account,  though  having  no  property  in 
the  capital,  he  is  as  to  third  persons  a  partner,  and  in  a  question 
with  third  persons  no  stipulation  can  protect  him  from  loss." 

*  Other  cases  decided  by  his  Lordship  contain  dicta  to  the 
same  effect  (a),  and  the  distinction  must  be  considered  as  settled 
in  point  of  law.  The  latest  case  upon  this  subject  is  Pott  v.  Ey- 
lon  (ft).  The  defendant  Eyton  was  concerned  in  a  colliery,  and 
the  defendant  Jones  kept  a  shop  for  supplying  the  workmen  at 
the  colliery.  Eyton  built  the  shop ;  licenses  to  sell  tea,  &c., 
were  taken  in  his  name,  and  he  paid  for  the  goods  supplied  to 
the  shop.  Jones  managed  the  shop  business.  Eyton  received 
first  seven  and  afterwards  five  per  cent,  on  the  amount  of  all 
sales  to  the  workmen,  and  Jones  had  all  the  rest  of  the  profits 
of  the  shop  from  whatever  source  derived.  The  question  was 
whether  Eyton  and  Jones  were  partners  or  gwasi-partners.  The 
jury  found  that  there  was  no  agreement  to  share  profit  and  loss, 
and  the  Court  of  Common  Pleas  acted  on  the  distinction  taken 
in  Ex  parte  Hamper,  and  on  the  distinction  between  profits  and 
gross  returns,  and  held  that  no  partnership  or  gwasi-partnership 
existed. 

A  loan  of  money  to  be  paid  with  interest,  however  exorbitant, 

(«)  4  Esp.  182.     See  ante,  p.  19,  note  (a?). 
(r)  Heyhoe  v.  Burge,  9  C.  B.  431;  see  ib.  440,  444. 
(y)  17  Ves.  412. 
(a)  See  Ex  parte  Rowlandson,  1  Rose,  89;  Ex  parte  Langdale, 
18  Ves.  300;  Ex  pa rte  Watson,  19  ib.  461. 

(6)  3  C.  B.  32.     See  further  as  to  this  case,  infra,  g  2  (2). 
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did  not  constitute  a  §w«st-partnership  between  the  borrower  and  Bk.  I.  Chap, 
the  lender  (c)  unless  profits  were  expressly  pointed  at  as  the  fund  !•  Sect.  2. 
for  payment  (d). 

2.  Modification*  introduced  by  the.  House  of  Lords  in  Cox  vl  Hickman. 

Such  was  the  state  of  the  law  when  the  case  of  Cox 
v.  Hickman  came  before  the  House  of  Lords;  and  that 
tribunal,  in  effect,  decided  that  persons  who  share  the 
profits  of  a  business  do  not  incur  the  liabilities  of  part- 
ners unless  that  business  is  carried  on  by  themselves 
personally  or  by  others  as  their  real  or  ostensible 
agents  (e). 

The  question  in  Cox  v.  Hickman  (/)  was  substantially  Cox  v. 
whether  the  scheduled  creditors  to  a  deed  of  arrange-  Hickman 
ment,  who  were  to  be  paid  their  debts  out  of  the  profits 
of  their  debtors'  business,  were  liable  to  debts  contract- 
ed by  the  trustees  *  in  carrying  on  that  business  pur-  [  *  31] 
suant  to  the  deed  (g) ;  and  it  was  ultimately  decided 
that  they  were  not. 

The  Lords  were  unanimous  in  treating  the  matter 
before  them  as  a  mere  question  of  agency,  and  in  hold- 
ing that  the  circumstances  that  the  profits  of  the  busi- 
ness were  to  be  shared  by  the  scheduled  creditors  was  by 
no  means  sufficient  to  show  that  the  trustees  were  their 
agents  and  authorised  to  act  as  such  on  th eir  behalf  (h). 

In  Cox  v.  Hickman,  the  persons  whose  liability  was  Observations 
in  question  were  only  entitled  to  share  profits  to  the  °J1  .tne  de- 
amount  of  their  respective  debts,  and  this  circumstance  "Slon  of  the 
was  greatly  relied  upon  as  distinguishing  the  case  from  Lords. 
Waugh  v.  Carver,  and  others  of  that  class,  in  which 

(c)  Grace  v.  Smith,  2  Wm.  Blacks.  998. 

(d)  Gilpin  v.  Enderby,  5  B.  &  A.   954;  Fereday  v.  Hordern, 
Jac.  144;  Bloxam  v.  Pell,  ante,  p.   27.     See  as  to  the   two  first 
cases,  ante,  p.  16. 

(e)  Cox  v.  Hickman,  8  H.  L.  C.  268. 

(/)  Hickman  v.  Cox,  18  C.  B.  617,  and  3  C.  B.  N.  S.  523;  Cox 
v.  Hickman,  8  H.  L.  C.  268.  See,  also,  The  Stanton  Iron  Co.,  . 
21  Beav.  164;  Price  v.  Groom,  2  Ex.  542,  and  ante,  p.  21.  Owen 
v.  Body,  5  A.  &  E.  28;  and  Janes  v.  Whitbread,  11  C.  B.  406, 
may  also  be  referred  to  on  the  subject  of  partnership  created  by 
creditors'  deeds  ;  and  as  to  the  non-liability  of  inspectors  for 
debts  not  contracted  by  them  as  principals,  see  Redpath  v.  Wigg, 
L.  R.  1  Ex.  335;  Easterbrook  v.  Barker,  L.  R.  6  C.  P.  1. 

(g)  The  defendants  actually  sued  were  two  trustees,  who  were 
also  scheduled  creditors;  one  of  them  never  acted  as  trustee,  and 
the  other  had  retired  from  the  trusteeship  before  the  debts  in 
question  were  contracted.  But  all  the  judges  agreed  that  there 
was  no  difference  between  the  liability  of  the  defendants  and 
that  of  the  other  scheduled  creditors. 

(h)  Baron  Bramwell  had  taken  the  same  ground.  See  3  C.  B. 
N.  S.  552. 
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Bk.  I.  Chap,  the  profits  were  shared  to  an  indefinite  extent.  But  it 
1.  Sect.  S  js  plainly  not  consistent  with  the  reasoning  in  Cox  v. 
Hickman  to  hold  that  the  mere  fact  that  profits  are 
shared  indefinitely,  raises  an  irrebuttable  presumption 
that  those  who  share  them  are  the  principals  of  those 
who  make  them.  The  circumstance  that  one  person 
shares  all  the  profits  made  by  another,  is  no  doubt  an 
important  element  to  be  considered  in  determining  the 
true  relation  in  which  those  persons  stand  to  each 
other;  but  it  no  more  conclusively  shows  such  relation  to 
be  one  of  agency,  than  it  conclusively  shows  that  the 
persons  in  question  are  truly  partners  inter  se.  In 
fact,  although  the  House  of  Lords  in  deciding  Cox  v. 
Hickman,  professed  to  overrule  no  previous  authority, 
the  effect  of  that  decision  has  unquestionably  been  to 
put  a  great  branch  of  partnership  law  on  a  substan- 
tially new  footing.  The  following  more  recent  decis- 
ions conclusively  show  this.1 


1  In  Hart  v.  Kelly,  83  Pa.  St.  886  (1877) ;  one  party  loaned  to 
a  saloon  keeper  a  sum  of  money  sufficient  to  enable  him  to  carry 
on  business  in  a  particular  house,  on  the  latter 's  agreement  that 
the  lender  should  receive  as  compensation  for  its  use  three- 
fourths  of  the  net  profits.  A  claimant  for  work  and  labor  done 
upon  the  property  sued  the  leader  as  a  partner  in  the  business, 
but  it  was  held  that  no  recovery  could  be  had  against  him,  since 
no  partnership  existed. 

In  Bundred  v.  Muzzy,  25  N.  J.  L.  268  (1855),  a  contract  was 
entered  into  between  Bundred  &  Son  and  Bell  &  Son  which  has 
as  its  object  the  securing  to  the  latter  party  of  a  debt  already 
owing  by  the  former  together  with  advances  yet  to  be  made. 
Under  it,  Bell  &  Son  were  to  have  the  entire  management  and 
control  of  the  business  of  Bundred  &  Son  until  the  debt  was  re- 
duced to  $10,000  with  power  until  then  to  collect  all  moneys  due 
and  to  pay  all  present  and  future  indebtedness.  Bundred  &  Son 
assigned  all  their  property  to  Bell  &  Son  and  were  to  draw  only 
a  specified  amount  for  their  support.  It  was  held  that  this 
agreement  did  not  make  the  two  parties  partners  and  that  Bell 
&  Son  were,  therefore,  not  liable  on  a  note  subsequently  made  by 
Bundred  &  Son. 

In  Parchen  v.  Anderson,  5  Montana  438  (1885).  N.  gave  to 
two  partners  A.  &  S.  the  sum  of  $500,  on  their  agreement  to  sell 
him.  in  consideration  of  the  $500,  one-fourth  of  the  net  proritsin 
the  Centennial  Mill.  This  was  held  insufficient  to  constitute  N. 
a  partner  in  the  absence  of  an  intention  that  he  should  be  one. 

In  Le  Levre  v.  Castagnio,  5  Colorado  564  (1881)  ;  L.  advanced 
M.  (who  owned  a  mine)  $2,000  in  order  to  enable  him  to  work 
it,  upon  the  latter's  agreement  to  give  him  one-fifth  of  the  profits 
and  to  secure  the  advance  by  the  delivery  to  him  of  all  the  ore 
extracted  until  re-payment."  It  was  held  that  this  constituted 
no  partnership  between  L.  &  M.,  either  between  themselves  or 
as  to  third  persons. 

In  Meehan  v.  Valentine,  29  Fed.  Rep.  276  (1886) ;  a  party  lent 
to  a  firm  the  sum  of  $10,000  upon  the  agreement  that  it  should 
be  returned  at  the  end  of  a  year  with  one-tenth  of  their  profit 
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In  Kilshaiv  v.  Jukes  (i)  it  was  held  that  a  person  Bk.  I.  Chap, 
who  advanced  money  and  supplied  goods  to  two  others  1-  Sect  2. 
on  the  terms  of  being  repaid  the  advances  and  price  of  More  recent 
the  goods  out  of  the  profits  of  a  building  speculation,  if  decisions, 
such  profits  should  be  sufficient  for  the  purpose,  was  Kilshaw  r. 
not  liable  to  debts  contracted  by  them  for  the  purposes    "  es' 
of  the  speculation. 

*  In  The  English  and  Irish  Church  and  University  In-  [  *  32] 
surance  Society  (k)  it  was  held  that  the  holders  of  pol-  English,  &c., 
icies  of  insurance  who  were  entitled  to   be  paid  out  of  Iusurance 
the  funds   of   an  insurance   society  not  only  the  sums 
originally  insured  but  also  such  bonuses  as  by  the  rules 
of  the  society  might  be  add$d  thereto  out  of  the  profits 
of  the  society,  were  not  liable  as  partners  with  the 
members  of  the  society  either  to  the  holders  of   other 
policies  issued  by  it,  or  to  its  other  creditors. 

In  Bullen  v.  Sharp  (I),  the  whole  profits  of  a  son's  Bullen  v. 
business  were  assigned  over  to  his  father   and   another  Shary. 
person  upon  trust,  first  to  pay  the  father  500Z.  a  year,  . 

to  be  increased  to  a  sum    equal  to  one- fourth  of    the 

(t)  3  Best  &  Sni.  847. 

(k)  1  Heni.  &  M.  8.1.  Compare  Be  Albion  Life  Assur.  Soc.,  16 
Ch.  D.  83. 

(Z)  L.  R.  1  C.  P.  86,  reversing  18  C.  B.  N.  S.  614. 

over  that  amount,  but  that  if  the  profits  did  not  come  to  more 
than  $10,000  he  was  to  have  his  advance  with  interest  only.  It 
was  held  in  this  case  (which  was  an  action  on  notes  made  by  the 
firm)  that  the  lender  was  not  a  partner,  and  that  sharing  in  the 
profits  does  not  constitute  a  partnership  necessarily  although 
this  fact  will  be  sufficient  proof  of  the  relation  in  the  absence  of 
other  evidence  to  rebut  it. 

In  Smith  v.  Knight,  71  111.  148  ;  22  Am.  Rep.  94  (1873).  A. 
received  money  from  a  firm  in  order  to  enable  him  to  do  a  com- 
mission business.  For  this  he  was  to  pay  interest  and  .divide 
his  commission  less  his  office  expenses  with  the  lenders,  who 
were  not  to  be  liable  for  his  losses.  It  was  held  that  the  firm 
were  not  liable  to  third  parties  Us  the  partners  of  A. 

The  doctrine  propounded  in  Cox  ».  Hickman  has  been  adopted 
in  Chapline  r.  Conant,  3  W.  Va.  507  (1869)  ;  Polk  -r.  Buchanan, 
5  Sneed,  (Tenn.)  (1857);  Harvey  v.  Childs.  28  Ch.  St.  319  (1876); 
Eastman  r.  Clark,  53  N.  H.  276  ',1822)  ;  Boston  Smelting  Co.  v. 
Smith,  13  R.  I.  27  (1880);  Kellogg  Newspaper  Co.  »;.  Farrell,  88 
Mo.  594  (1886)  ;  Macy  v.  Combs,  15  Ind.  496  (1860)  :  Culley  v. 
Edwards,  44  Ark.  423  (1884) ;  Vinson  v.  Beveridge,  3  MacArthur 
(D.C.),  597(1879);  Beecher  r.  Bush.  .45  Mich.  188  (1881)  ;  Buzard 
v.  Bank,  2  S.  W.  Rep.  (Texas,  1886,)  54  ;  Chaffraix  r.  Lafitte,  30 
La.  An.  Part,  1,  631  (1878).  In  Leggett  v.  Hyde,  58  N.  Y.  272 
(1874),  thft  Court  of  Appeals  of  New  York  declared  that  the  doc- 
trine of  Cox  r.  Hickman  had  not  been  adopted  in  that  State  ;  the 
later  oases,  however,  of  Bank  v.  Walker,  66  N.  Y.  424  (1876)  ; 
Richardson  v.  Hughitt,  76  N.  Y.  55  (1879) ;  Curry  v.  Fowler,  87 
N.  Y.  33  (1881)  and  Cassidy  v.  Hall,  97  N.  Y.  159  (1884).  are  at 
variance  with  this  statement. 
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Shaw  v. 
(Jiiit. 


Holme  v. 
Hammond. 


[*33] 


Moll  wo, 
March,  & 


profits  when  one-fourth  thereof  amounted  to  more 
than  500Z.  a  year  ;  secondly,  to  pay  an  annuity  to  the 
son  ;  thirdly,  to  form  a  reserve  fund  for  the  benefit 
of  the  son ;  and  fourthly,  to  pay  the  residue  of  the 
profits  to  the  son.  The  Court  of  Common  Pleas  held 
the  father  liable  for  the  engagements  of  the  son  upon 
the  ground  that  the  profits  having  been  assigned  to 
him,  he  had  a  direct  interest  in  the  business.  On  ap- 
peal, however,  this  decision  was  reversed,  on  the  ground 
that  the  business  was  really  the  son's,  and  that  the  fa- 
ther's interest  in  it  was  not  such  as  to  render  the  son 
his  agent  for  carrying  it  on. 

In  Shaw  v.  Gait  (m),  it  \^as  held  that  a  clerk,  enti- 
tled to  a  fixed  salary,  and  in  addition  thereto  to  one- 
third  of  the  net  profits  of  the  business  of  his  employers, 
was  not  liable  to  their  creditors.  The  salary  and  share 
of  profits  were  only  intend  as  a  remuneration  for  his 
services,  and  the  profits  were  to  be  ascertained  from 
balance-sheets  prepared  by  the  employers  upon  the 
principle  theretofore  adopted  by  them. 

In  Holme  v.  Hammond  (n),  five  persons  agreed  to 
become  partners  for  seven  years,  and  to  share  profits 
and  losses  equally,  and  they  further  agreed  that  if  any 
partner  died  within  the  seven  years,  the  survivors 
should  continue  the  business  and  pay  to  the  executors 
of  the  deceased  partner  the  same  share  of  profits  which 
he  would  have  had  if  living.  One  of  the  partners  died; 
he  had  no  capital  in  the  firm,  but  on  his  *  death  the 
firm  was  indebted  to  him  in  respect  of  undrawn  profits 
arid  other  matters.  After  his  death  the  business  was 
carried  on  by  the  survivors  ;  his  executors  took  no  part 
in  the  management  of  the  business,  but  they  claimed 
one-fifth  of  the  profits  made  since  his  death,  and  they 
were  furnished  with  accounts  in  which  they  were  cred- 
ited with  such  profits.  The  plaintiff  sued  the  executors 
in  respect  of  a  contract  made  by  the  surviving  partners 
after  the  death  of  the  deceased  partner,  but  it  was  held 
that  the  executors  were  not  liable  ;  for  the  surviving 
partners  were  not  their  agents,  and  although  the  case 
did  not  fall  within  the  provisions  of  28  &  2,9  Viet.  c. 
86,  it  was  governed  by  the  principles  laid  down  in  Cox 
v.  Hickman. 

Again,  in,Mollwo,  March,  &  Co.  v.  Court  of  Wards  (o), 
a  person  advanced  large  sums  of  money  to  merchants, 

(m)  16  Ir.  Com.  Law  Rep.  357. 
(71)  L.  R.  7  Ex.  218. 

(o)  L.  R.  4  P.  C.  419.  Compare  Pooley  v.  Driver,  |5  Ch.  Div. 
458,  noticed  infra,  p.  38. 
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and  took  as  security  a  charge  on  their  business,  with  Bk.  I.  Chap, 
extensive  powers  of  control,  and  stipulated  for  a  large  *•  Sect.  2. 
commission  on  their  profits  whilst  anything  remained  Co.,  v. 
due  to  him  and  for  payment  of  his  principal  and  twelve  Court  of 
per  cent,  interest.  The  lender  had  not,  in  fact,  taken  any 
profits,  and  the  above  arrangement  was  afterwards 
varied  by  his  taking  a  mortgage  for  his  principal  and 
interbst.  He  was  held  not  liable  for  debts  contracted 
by  them  whilst  the  above  agreement  was  in  force.  The 
Court  held  that  the  transaction  was  really  a  loan.  It 
was  urged  in  vain  that  even  if  there  was  no  partner- 
ship the  debtors  were  the  agents  of  the  creditor  to  earn 
the  principal,  interest,  and  commission  to  which  he  was 
entitled.  But  this  contention  very  properly  failed; 
there  being  no  more  reason  for  inferring  agency  than 
partnership  from  an  agreement  to  share  profits. 

There  can  be  no  doubt  that  in  all  these  cases  the  de-  Observations 
cisions  would  have   been  the  other  way  had  they  oc-  on  these 
curred  before  Cox  v.  Hickman;  and  they  are  particu-  C£ 
larly  valuable  as  showing  that  the  principles  on  which 
that  case  was  decided  by  the  House  of  Lords  may  now 
be  safely  relied  upon,  in  opposition  to  the  old  rule 
which,  before  that  important  decision,  was  considered 
too  firmly  settled  to  be  questioned.     In  fact,  the  strong 
tendency  of   the   above    decisions   is  to  establish   the 
doctrine  that  no  *  person  who  does  not  hold  himself  [  *  34] 
out  as  a  partner  is  liable  to  third  persons  for  the  acts 
of  persons  whose  profits  he  shares,  unless  he  and  they 
are   really  partners  inter  se,   or  unless  they  are  his 
agents  (p);  and,  in  the  author's  opinion,  tfiis  is  now 
the  law  (q).     At  the  same  time,  persons  may  find  that 
they  are  partners  for  all  purposes,  although  they  only 
intended  to   be  so  for  purposes  beneficial    to    them- 
selves (r). 

For  the  guidance,  however,  of  those  who  may  think 
that  the  writer  has  gone  too  far  in  representing  the  old 
law  as  completely  superseded,  the  following  more 
limited  propositions  are  submitted  as  at  least  conclu- 
sively established,  and  as  applicable  even  in  cases  not 
within  28  &  29  Viet.  c.  86. 

1.  That  persons  who  share  the  profits  of  a  business  Effect  of  Cos 

v.  Hickman. 

(p)  As  in  Steel  v.  Lester,  3  C.  P.  D.  121.  See  below,  p.  38, 
note  (d). 

(q)  See  Baron  Bramwell's  judgment  in  Bullen  v.  Sharp,  L.  R. 
1  C.  P.  86;  Holme  v.  Hammond,  L.  R.  7  Ex.  218;  Mollwo, 
March.  &  Co.  v.  Court  of  Wards,  L.  R.  4  P.  C.  419.  See  also  Ex 
parte  Tennant,  6  Ch.  D.  303. 

(r)  See  Pooley  v.  Driver,  5  Ch.  D.  458,  noticed  infra,  p.  38. 
7  LAW   OF   PARTNERSHIP. 
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Bk.  T.  Chap,  are  like  other  persons,  only  liable  for  the  acts  of  them- 
1.  Sect.  2.       selves  and  of  their  real  or  ostensible  agents. 

2.  That  whether  in  any  particular  case  the  relation 
of  principal   and  agent  does  or  does  not  exist  between 
one  person  who  carries  on  a  business  and  another  per- 
Bon  who  shares  it  profits,  depends  not  upon  the  mere 
fact  that  the  business  is  carried  on,  more  or  less,  for 
the  benefit  of  the  latter,  but  upon  all  the  circumstances 
of  the  case. 

3.  That  the  relation  of  principal   and  agent  is  not 
constituted  merely  by  an  agreement  which  entitles  one 
person  to  share  the  gross  returns  of  a  business  or  ad- 
venture conducted  by  another. 

4.  That  the  relation  of  principal  and  agent  is  not 
constituted  merely  by  an  agreement  which  entitles  one 
person  to  be  paid  definite  sums  out  of  the  profits  made 
by  another. 

5.  That  the  relation  of  principal  and  agent  is  not 
constituted  merely  by  an  agreement  which  entitles  one 
person  to  be  paid  sums  varying  with  the  profits  made 
by  another. 

6.  That  the  relation  of  principal  and  agent  is  not 
constituted  merely  by  the  existence  of  a  trust,  enti- 
tling one  person  to  profits  made  by  another. 

[  *  35]  *  7.  That  prima  facie  the  relation  of  principle  and 

agent  is  constituted  by  an  agreement  entitling  one  per- 
son to  share  the  profits  made  by  another  to  an  indifinite 
extent:  but  that  this  inference  is  displaced  if  it  appears 
from  the  whole  agreement  that  no  partnership  or  agency 
was  really  intended. 

8.  That  in  these  as  in  all  other  cases  the  courts  will 
be  astute  to  defeat  fraud,  and  to  hold  partnerships  to  be 
created  if  they  are  intended,  although  the  intention  may 
be  carefully  concealed. 

The  1st,  2nd,  4th  and  6th  of  these  rules  appear  to  be 
warranted  by  Cox  v.  Hickman  and  Mollwo,  March,  &  Co. 
v.  Court  of  Wards ;  the  3rd  and  5th  by  older  authorities, 
not  touched  by  those  decisions;  the  7th  is  probably  the 
most  correct  mode  of  expressing  the  effect  of  Cox  v. 
Hickman  and  Mollwo,  March,  &  Co.  v.  Court  of  Wards 
on  Waugh  v.  Carver,  and  other  cases  of  that  class;  the 
8th  speaks  for  itself  and  is  illustrated  by  Pooley  v. 
Driver  and  Ex  parte  Delhasse,  which  will  be  noticed 
presently. 

3.   TJie  act  of  28  &  29  Viet.  c.  86. 

28  &  29  Viet.      ^n  °rfler  to  amend  the  law  by  which  persons  sharing 
c.  86.  profits  were  held  liable  to  losses,  the  act  of  28  &  29 
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Viet.  c.  86  was  passed.     This  act  (commonly  called  Bo-  Bk.  I.  Chap. 

vill's  act)   is  entitled  "An  Act  to  amend  the  law  of  L  Sect  2- 

Partnership."     It  received  the  Royal  assent  on  the  5th  28  &  29  Viet, 
of  July,  1865,  and  enacts  as  follows: —  c-  S6- 

1.  The  advance  of  money  by  way  of  loan  to  a  person  engaged 
or  about  to  engage  in  any  tra«le  or  undertaking  upon  a  contract 
in  writing  with  such  person  that  the  lender  shall  receive  a  rate 
of  interest  varying  with  the  profits,  or  shall  receive  a  share  of  the 
profits  arising  from  carrying  on  such  trade  or  undertaking,  shall 
not,  of  itself,  constitute  the  lender  a  partner  with  the  person  or 
the  persons  carrying  on  such  trade  or  undertaking,  or  render  him 
responsible  as  such. 

2.  No  contract  for  the  remuneration  of  a  servant  or  agent  of 
any  person  engaged  in  any  trade  or  undertaking  by  a  share  of  the 
profits  of  such  trade  or  undertaking  shall,  of  itself,  render  such 
servant  or  agent  responsible  as  a  partner  therein,  nor  give  him 
the  rights  of  a  partner  (s). 

*  3.  No  person  being  the  widow  or  child  of  the  deceased  part-  f  *  36] 
ner  of  a  trader,  and  receiving  by  way  of  annuity  a  portion  of  the 
profits  made  by  such  trader  in  his  business,  shall,  by  reason  only 
of  such  receipt,  be  deemed  to  be  a  partner  of  or  to  be  subject  to  any 
liabilities  incurred  by  such  trader. 

4.  No  person  receiving  by  way  of  annuity  or  otherwise  a  por- 
tion of  the  profits  of  any  business,  in  consideration  of  the  sale  by 
him  of  the  goodwill  of  such  business,  shall,  by  reason  only  of  such 
receipt,  be  deemed  to  be  a  partner  of  or  be  subject  to  the  liabili- 
ties of  the  person  carrying  on  such  business. 

5.  In  the  event  of  any  such  trader  as  aforesaid  being  adjudged 
a  bankrupt,  or  taking  the  benefit  of  any  act  for  the  relief  of  insol- 
vent debtors,  or  entering  into  an  arrangement  to  pay  his  credit- 
ors less  than  twenty  shillings  in  the  pound,  or  dying  in  insolvent 
circumstances,  the  lender  of  any  such  loan  as  aforesaid  shall  not 
be  entitled  to  recover  any  portion  of  his  principal,  or  of  the  profits 
or  interest  payable  in  respect  of  such  loan,   nor  shall  any  such 
vendor  of  a  goodwill  as  aforesaid  be  entitled  to  recover  any  such 
profits  as  aforesaid  until  the  claims  of  the  other  creditors  of  the 
said  trader  for  valuable  consideration  in  money  or  money's  worth 
have  been  satisfied  (<). 

6.  In  the  construction  of  this  act  the  word  "  person  "  shall  in-  Interprets 
elude  a  partnership  firm,  a  joint-stock  company,  and  a  corporation,  tion  of 

(s)  Qutere  if  this  deprives  him  of  a  right  to  an  account?    See    ' 
Harrington  v.  Churchward,  6  Jur.  N.  S.  576.     The  object  of  the 
act  was  not  to  deprive  the  servant  of  his  rights  against  his  mas- 
ter, but  to  protect  each  from  liability  to  third  parties  by  reason 
of  the  acts  of  the  other. 

(t)  See  Exparle  Mills,  8  Ch.  569  ;  and  Ee  Stone,  33  Ch.  D.  541. 
But  a  secured  creditor  can  sell  or  foreclose,  as  the  case  may  be, 
even  to  the  prejudice  of  other  creditors.  Badderley  v.  Consoli- 
dated Bank,  34  Ch.  D.  536.  See  below,  p.  38,  note  (d). 
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Bk,  I.  Chap.        Upon  the  foregoing  enactment  it  is  to  be  observed — 
1.  Sect,  i  }    That  it  applies  to  an  extremely  limited  number  of 

Effect  of  the  cases,  and  leaves  wholly  untouched  a  large  number  of 
statute.  agreements  of  common  occurrence,  e.  g.,  all  such  as  had 

to  be  dealt  with  in  Waugh  v.  Carver,  Smith  v.  Watson, 
Cheap  v.  Crarnond,  and  Cox  v.  Hickman.  All  such 
cases,  however,  must  now  be  dealt  with  on  the  princi- 
ples laid  down  by  the  House  of  Lords  in  the  last-named 
case  (u) 

2.  That  it  in  no  way  modifies  the  doctrine  by  which 
persons  who  hold  themselves  out  as  partners  incur  the 
liabilities  of  partners. 

3.  That  to  entitle  a  person  lending  money  to  the  ben- 
efit of  the  act,  there  must  be  a  contract  in  writing;  and 
it  seems  that  such  contract  must  be  signed  (x). 

4.  That  in  the  case  of  servants,  agents,  widows,  and 
[  *  371          children,  *  and  of  persons   selling  a  goodwill,  there  is 

no  necessity  for  any  contract  in  writing. 

5.  That  unless  a  retiring  partner  is  brought  within 
the  1st,  2nd,  or  3rd  sections,  he  is  in  no  better  position 
than  other  persons. 

6.  That  the  persons  within  the  2nd  and  3rd  sections 
are  not  within  the  5th. 

7.  That  persons  who  lend  money  or  sell   a  goodwill 
in  consideration  of  a  share  of  profits,  cannot,  in  respect 
of  such  loan  or   profits,  compete  with  any  other  cred- 
itors upon  a  distribution  of  their  debtors'  assets  (y). 

8.  That  the  3rd  section  only  applies  to  widows  and 
children  of  deceased  partners  of  traders  :  i.e.,  it  is  pre- 
sumed, of  persons   formerly  liable  to  be  adjudicated 
bankrupt  as  traders. 

9.  That  the  5th  section  does  not  deprive  the  lender 
of  his  right  to  retain  any  security  he  may  take  for  his 
money  (z):  nor  to  foreclose  such  security  (a). 

10.  That   the  act  may  be  made   an  instrument  of 
fraud,  if  a  person  is  allowed  to  lend  to  the   same  per- 
son a  small  sum  in  consideration  of  a  large  share  of 
profits,  and  a  large  sum  in  consideration  of  fixed  inter- 
est.    In  such  a  case  if  a  fraud  were  intended  it  would 
probably  be  defeated  by  holding  the  lender  liable  as  a 

(w)  See  Holme  v.  Hammond,  L.  R.  7  Ex.  218  ;  Mollwo,  March, 
&  Co.  v.  Court  of  Wards,  L.  R.  4  P.  C.  419. 

(x)  Pooley  v.  Driver,  5  Ch.  D.  458,  where,  however,  there  was 
only  a  draft  contract. 

(y)  Ex  parte  Taylor,  12  Ch.  D.  366;  Ex  parte  Corbridge,  4  Cb. 
D.  246. 

(z)  Ex  parte  Shell,  4  Ch.  D.  789. 

(a)  Baddeley  v.  Consolidated  Bank,  34  Ch.  D.  536.  See  below 
p.  38  note  (d). 
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partner,  or  at  least  by  holding  him  to  be  within  the  5th  Bk.  I.  Chap. 

section  as  to  both  loans.     But  where  there  is  no  fraud,  1-  Sect.  2. 

a  person  who  has  advanced  money  under  the  act,  and 

has  also  bond  fide  made  other  advances  not  under  it, 

can  on  the  bankruptcy  of  the  borrower  prove  for  the 

latter   advances,  although  not  for  the  former  (6).     A 

person,   however,  who  lends  money   on  the  terms  of 

sharing  profits  and  then  agrees  to  take  a  fixed  rate  of 

interest  instead  of  them,  is  within  the  5th  section   of 

the  act  and  cannot   prove   in   competition   with  other 

creditors  (c). 

11.   That  it  is  apparent  from  the  words  "of  itself" 
and  "  by  reason  only"  in  the  first  four  sections  of  the 
statute  that  it  was  not  intended  to  relieve  persons  who 
are  really  partners   (although  dormant  from  the  lia- 
bilities  incident    to  that  position.      *  Agreements  in-  [  *  38] 
tended  to  secure  the  benefit  of  the  act  to  lenders  of  Cases  not 
money  are  constantly  framed  with  all  sorts  of  clauses  within  tne 
which  expose  them  to  the  risks  they  are   so   anxious  to 
to  avoid. 

In  Baddeley  v.    Consolidated  Bank  (d),  a  lender  of 

(6)  See  Exparte  Mills,  8  Ch.  569. 

(c)  Re  Stone,  33  Ch.  D.  541. 

(d)  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536,  was  reversed 
on  appeal  (9th  Feb.  1888)  N.  W.  1888,  p.  30.     So  far  as  the  Court 
below  decided  that  the  lender  was  liable  for  the  debts  of  the 
borrower.     The  advances  were  made  to  enable  the  borrower,  a 
railway  contractor,  to  perform  a  contract  to  make  a  railway;  the 
advances  were  to  be  employed  for  this  purpose;  the  benefit  of  the 
contract  and  the   borrower's  plant,  &c.,  were  assigned  to  the 
lender  as  a  security  for  the  loan;  and  the  lender  was  empowered 
to  take  possession  of  the  plant,  &c.,  and  himself  to  complete  the 
contract  if  necessary.     The  borrower   agreed  to  repay  the  ad- 
vances with  interest  at  the  end  of  six  months  after  they  were 
made,  and  there  was  a  proviso  for   redemption  on  such  repay- 
ment.    The  borrower  also  agreed  to  pay  the  lender  a  share  of 
the  profits  arising  from  the  contract   with  the  railway  company 
when  that  contract  should  be    completed,  and  it  was  stipulated 
that  in  ascertaining  those  profits  the  borrower  should  be  allowed 
certain  sums  for  himself.     There  was  a  mass  of  correspondence 
relied  upon  for  the   purpose  of  showing  that  the  borrower  and 
lender  were  really   partners,  and  Mr.  Justice  Stirling  decided 
that  the  correspondence   showed  that  this  really  was  the  case. 
The  Court  of  Appeal  differed  from  him  on  this  point,  and  held 
that  the  correspondence  was  consistent  with  the  formal  security, 
and  that  the  contract  between  the  parties  was  really  what  it  pur- 
ported to  be,  viz.  a  contract  of  loan  upon  security.     The  Court 
of  Appeal  decided  that,  although  the  case  was  not  within  §  1  of 
Bovill's  Act,  it  came  within  the  principle's  laid  down  in  Cox  v. 
Hickman  and  Mollwo,  March  &  Co.  v.  Court  of  Wards.     The 
statement  in  the  the  text  on  p.  34,  lines  1  to  7,  may,  it  is  appre- 
hended, be  now  safely  relied  upon.     The  Court  of  Appeal  con- 
firmed the  decision  in  Badely  v.  Consolidated  Bank  on  the  con- 
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Bk.  I.  Chap,   of  money  to  a  railway  contractor  on  the  security  of  his 
1  •  Sect-  plant,  and  on  the  terms  of  receiving  interest  and  a 

share  of  his  profits,  was  held  to  be  liable  to  his  debts  ; 
the  formal  contract  between  the  parties  being  in  truth 
a  device  to  conceal  the  fact  that  they  were  really  part- 
ners. 

In  Exparte  Delhasse  (e)  it  was  held  that  a  loan  to  a 
firm  on  the  security  of  the  business  of  the  borrowers 
and  to  be  repaid  out  of  it,  coupled  with  a  power  to  dis- 
solve their  partnership,  was  not  within  the  act. 

In  Syers  v.  Syers  ( /  )  the  plaintiff  lent  the  defend- 
ants money  on  the  terms  that  they  should  execute  a 
deed  of  partnership  giving  the  plaintiff  a  share  of  the 
profits  in  the  biisiness  of  the  defendants  to  be  drawn 
up  under  the  statute  in  question  ;  and  it  was  held  that 
this  agreement  constituted  the  parties  to  it  partners  in 
the  business. 

Pooley  v.  In  Pooley  v.  Driver  (g)  a  carefully  drawn  agreement 

Driver.  intended  to  secure  to  the  lender  the  benefit  of  the  stat- 

ute signally  failed  to  do  so.  In  that  case  A.  and  B. 
entered  into  partnership  for  fourteen  years  with  a  cap 
ital  of  30,000/.,  of  which  10,000?.  was  to  be  raised  by 
way  of  loan  under  the  above  act  The  capital  was  to 
be  divided  into  60  shares  of  500/.  each,  of  which  20 
were  to  belong  to  persons  advancing  the  1 0,000 Z.  in  pro- 
portion to  their  advances.  The  net  profits  were  to  be 
also  divided  into  60  shares,  of  which  20  were  to  belong 
to  the  same  persons  in  the  same  proportion.  At  the 
end  of  the  partnership  an  account  was  to  be  taken  in 
the  usual  way  :  the  moneys  advanced  were  to  be  re- 
turned ;  but  if  it  appeared  that  the  persons  advancing 
the  10,OOOZ.  had  received  more  than  their  shares  of 
[  *  39]  profits,  the  excess  was  to  be  refunded,  but  not  *  to  an 
amount  exceeding  their  advances.  C.  advanced  2,500Z. 
to  A.  and  B.  on  the  terms  of  agreement,  which  in- 
corporated the.  agreement  between  A.  and  B. ;  which 
provided  for  employment  of  the  capital  (including 
C.'s  advances)  in  the  business,  gave  C.  liberty  to 

struction  put  on  section  5  of  Boyill's  Act :  seep.  36,  note  (<),  and 
p.  37.  note  (a). 

Compare  the  last  case  with  Frowde  v.  Williams,  56  L.  J.  Q. 
B.  62,  in  which  a  would-be  lender  was  held  to  be  a  partner  with 
the  borrower. 

(e)  7  Ch.  D.  511. 

(/)  1  App.  Ca.  174. 

(g)  5  Ch.  D.  458.  Compare  this  with  Mollwo,  March  &  Co.  v. 
Court  of  Wards,  L.  K.  4  P.  C.  419,  noticed  ante  p.  33,  and  with 
Ex  pnrte  Tennant,  6  Ch.  D.  303,  where  a  father  claimed  to  be  a 
partner  with  his  son  contrary  to  the  true  meaning  of  an  agree- 
ment framed  to  avoid  a  partnership. 
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inspect  and  take  copies  of  the  partnership  books,  en-  Bk  I.  Chap, 
titled    him   to  five- sixtieths  of    the  estimated    annual    •  ke<t.  — 
profits  of  the  business  ;  and  provided  for  a  final  ac- 
count and  repayment  at  the  end  of  the  partnership  of 
the  2,500Z.,  unless  it  should  appear  that  he  had  received 
more  than  his  share  of  profits,  in  which  case  he  was  to 
refund  the  excess,  not  exceeding  his  2,500Z. 

There  was  also  a  clause  empowering  A.  and  B.  to  pay 
out  the  2,500Z.  in  the  event  of  C.'s  bankruptcy,  or  of  any 
dispute  between  the  parties,  and  an  arbitration  clause. 
This  agreement  with  C.  was  drawn  up  in  writing,  but 
remained  in  draft,  and  was  never  signed.  But  D.  also 
advanced  money  on  the  same  terms,  embodied  in  a  writ- 
ten agreement  duly  signed  by  him  and  A.  and  B.  It 
was  held  by  Jessel,  M.R. :  1.  That  the  unsigned  draft 
agreement  with  C.  was  not  a  sufficient  writing  to  bring 
the 'case  within  the  statute;  2.  That  the  signed  agree- 
ment with  D.  did  not  entitle  him  to  the  protection  of 
the  statute;  and  3,  that,  notwithstanding  Cox  v.  Hick- 
racm,  and  that  class  of  cases  (ante,  p.  30),  both  C.  and 
D.  were  dormant  partners,  and  liable  as  such  for  the 
debts  of  A.  and  B.  The  judgment  in  this  case  is  very 
important,  and  well  deserves  attentive  study.  It  pro- 
ceeded upon  the  ground  that  partnership  is  primd  facie 
the  result  of  participation  in  profits;  and  that  the  true 
result  of  the  whole  arrangement  was  that  the  advances 
were  not  real  loans,  but  were  in  truth  contributions  of 
capital  under  colour  of  loans. 

One  of  the  most  remarkable   features  of  this  case  Observations 
was  that  when  the  time  arrived  for  the  repayment  of  on  Pooley  v. 
the  advances  it  might  be  found  that  not  only  was  there  Driver- 
nothing  to  repay,  but  that  the  so-called  lenders  might 
have  to  refund  part  of  what  they  had  already  received, 
even  to  the  extent  of  their  so-called  loans  (h).     This 
practically  amounted    to  a  possible  loss  of  their  ad- 
vances, and  distinguished  the  case  at  once  from  a  true 
*  contract  of  loan;  for  in  such  a  contract  the  money  r  *  4Q1 
lent  is  to  be  repaid'  intact,  and  the  only  risk  run  is  the 
insolvency  of  the  borrower  (*'). 

(h)  See  the  clauses,  5  Ch.  D.  463,  466,  and  the  comment  on 
them  at  p.  492. 
(i)  See  ante,  p.  16. 
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Bk.  I.  Chap.  2.  By  holdinq  oneself  out  as  a  partner. 

1.  Sect.  2. 


Persons  who  hold  themselves  out  as  partners,  incur  the 
liabilities  of  partners. 

The  other  mode  in  which  a  person  not  a  partner  be- 
comes liable  as  if  he  were  one,  is  by  so  conducting  him- 
self as  to  lead  other  people  to  suppose  that  he  is  will- 
ing to  be  regarded  by  them  as  if  he  were  a  partner  in 
point  of  fact.  The  principle  of  this  is  obvious  and 
satisfactory,  and  is  well  laid  down  by  C.  J.  Eyre,  in  the 
great  case  of  Waugh  v.  Carver  (k).  His  Lordship 
there  said: — 

' '  Now  a  case  may  be  stated  in  which  it  is  the  clear  sense  of  the 
parties  to  the  contract  that  they  shall  not  be  partners,  that  A.  is 
to  contribute  neither  labour  nor  money,  and,  to  go  still  farther,  not 
to  receive  any  profits.  But  if  he  will  lend  his  name  as  a  partner, 
he  becomes  as  against  all  the  rest  of  the  world  a  partner,  not  upon 
the  ground  of  the  real  transaction  between  them,  but  upon 
principles  of  general  policy,  to  prevent  the  frauds  to  which  cred- 
itors would  be  liable,  if  they  were  to  suppose  that  they  lent  theii 
money  upon  the  apparent  credit  of  three  or  four  persons,  when, 
in  fact,  they  lent  it  only  to  two  of  them,  to  whom  without  the 
others  they  would  have  lent  nothing." 

The  doctrine  that  a  person  holding  himself  out  as  a 

partner  and  thereby  inducing  others  to  act  on  the  faith 

of  his  representations,  is  liable  to  them  as  if  he  were 

in  fact  a  partner,  is  nothing  more  than  an  illustration 

of  the  general  principle  of  estoppel   by  conduct  (I).1 

it  is  therefore  wholly  immaterial   whether  the  person 

holding  himself  out  as  a  partner,  does  or  does  not  share 

*  41]          the  profits  or  losses  (m).     Nay  more,  even  if  it  *be 

Effect  of        known  that  he  does  not  share  either,  still  he  may  be 

that  a      6     ^ab^a     For  although  a   person  who   lends  his  name 

(fc)  Waugh  v.  Carver,  2  H.  Blacks.  235.  See  Scarf  v.  Jardine, 
7  App.  Ca.  345,  now  the  leading  case  on  this  subject.  The  prin- 
ciple will  be  found  stated  to  the  same  effect  in  Ex  parte  Watson, 
19  Ves.  461;  Ex  parte  Matthews,  3  V.  &  B.  125;  De  Berkorn  v. 
Smith,  1  Esq.  29. 

(?)  As  to  which,  see  Pickard  v.  Sears,  6  A.  &  E.  469;  Free- 
man v.  Cooke,  2  Ex.  654;  Carr  v.  L.  &  N.  W.  Rail.  Co.,  L.  E.  10 
C.  P.  316. 

(m)  Ex  parte  Watson,  19  Ves.  461.  See,  also,  Kirkwood  v. 
Cheatham,  2  Fos.  &  Fin.  798,  where  A.  was  B.  's  agent,  and  A. 
held  himself  out  as  B.'s  partner;  both  A.  and  B.  were  decided  to 
be  liable  lor  goods  supplied  to  A.  for  B.  Compare  Hardmau  v. 
Booth,  1  Hurls.  &  Colt.  803. 


1  Kirk  v.  Hartman,  63  Pa.  St.  97  (1869);  Heffner  v.  Palmer,  67 
111.  161  (1873);  Cook  v.  Slate  Co.,  36  Oh.  St.  135  (1880);  Fitch 
».  Harrington,  13  Gray,  468  (1859.) 
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may  stipulate  for  an  indemnity  from  those  who  use  it,  Bk.  I  Chap, 
it  by  no  means  follows  that  he  ought  not  to  be  liable  to  1-  Sect.  2. 
third   parties  merely  because  they   are  aware  of  such  person  who 
stipulation.     His  name  does  not  induce  credit  the  less  holds  him- 
on  account  of  his  right  to  be  indemnified  by  others  selt  out  .as  a 
against  any  loss  falling  in  the  first  instance  on  himself;  ^  a'part- 
and  although,  in  the  case  supposed,  be  cannot  be  be-  ner 
lieved  to  be  a  partner,  the  lending  of  his  name  does 
justify  the  belief  that  he  is  willing  to  be  responible  to 
those  who  may  be  induced  to  trust  to  him  for  pay- 
ment (n). 

However,  in  Alderson  v.  Pope  (o),  Lord  Ellenbo-  Alderson  v. 
rough  held,  "  that  where  there  was  a  stipulation  be-  Pope, 
tween  A.,  B.,  and  C.,  who  appeared  to  the  world  as  co- 
partners, that  C.  should  not  participate  in  the  profit 
and  loss,  and  should  not  be  liable  as  a  partner,  C.  was 
not  liable  as  such  to  those  who  had  notice  of  this  stipu- 
lation, and  that  notice  to  one  member  of  a  firm  was 
notice  to  the  whole  partnership."  The  report  of  this 
case  states  no  more  than  what  is  here  extracted,  and 
the  reader  is  left  in  doubt  as  to  the  meaning  of  the 
words  "should  not  be  liable  as  a  partner."  If  these 
words  meant  that  C.  was  to  be  indemnified  by  A.  and 
B.,  the  observations  already  made  show,  it  is  conceived, 
that  the  decision  was  erroneous.  But  if  they  meant 
that  C.  would  not  be  liable  at  all  to  third  parties  for 
the  acts  of  A.  and  B.,  then  the  question  would  arise 
whether  this  was  not  altogether  inconsistent  with  C.'s 
conduct,  and  whether  the  maxim  protestatio  facto  con- 
traria  non  valet  would  not  apply.  In  any  point  of 
view,  the  reported  note  of  the  case  is  unsatisfactory. 

Moreover,  if  a  person  has  been  induced  by  promises  Effect  of 
of  irresponsibility  or  by  fraud  to  hold  himself  out  as  a  fraud, 
partner  with  others,  this  circumstance  does  not  relieve 
him  from  liability  to  third  parties  who  have  been  in- 
duced by  his  conduct  to  trust  *  him  as  well  as  them,  [  *  42] 
and  who  have  had  nothing  to  do  with  the  promises  or 
fraud  practised  upon  him  (p). 

The  expression  in  Waugh  v.  Carver,  "  if  he  will  lend  Observations 

his  name  as  a  partner  he  becomes  as  against  all  the  ?nA .   P"rase 
,j  ,,  .  i./.     ,.          ,      holding  out. 

rest  of  the  world  a  partner,    requires  qualification;  for 

(n)  See  ace.  Brown  v.  Leonard,  2  Chitty,  120. 

(o).  1  Camp.  404,  note. 

(»  See  Collingwood  v.  Berkeley,  15  C.  B.  N.  S.  145;  Maddick 
i'.  Marshall,  16  C.  B.  N.  S.  387,  and  17  ib.  829;  Ellis  v.  Schmseck, 
5  Bing.  521;  Ex parte  Broome,  1  Rose,  69.  It  will  be  seen  in  the 
volume  relating  to  Companies  that  persons  induced  to  join  com- 
panies, by  the  false  and  fraudulent  statements  of  directors,  can- 
not on  that  ground  escape  from  liability  to  creditors. 
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What  con- 
stitutes a 
holding  out. 


[*43] 


the  real  ground  on  which  liability  is  incurred  by  hold- 
ing oneself  out  as  a  partner  is,  that  credit  has  been 
thereby  obtained.  This  was  put  with  great  clearness- 
by  Lord  Wensleydale  in  Dickinson  v.  Valpy  (g),  in 
which  he  said, — "  If  it  could  have  been  proved  that  the 
defendant  had  held  himself  out  to  be  a  partner,  not  to 
the  world,  for  that  is  a  loose  "expression,  but  to  the 
plaintiff  himself,  or  under  such  circumstances  of  pub- 
licity as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it 
and  believed  him  to  be  a  partner,  he  would  be  liable  to 
the  plaintiff  in  all  transactions  in  which  he  engaged, 
and  gave  credit  to  the  defendant,  upon  the  faith  of  his 
being  such  partner.  The  defendant  would  be  bound  by  an 
indirect  representation  to  the  plaintiff  arising  from  his 
conduct  as  much  as  if  he  had  stated  to  him  directly 
and  in  express  terms  that  he  was  a  partner  and  the 
plaintiff  had  acted  upon  that  statement"  (r).1 

Further,  a  person  may  hold  himself  out  or  permit 
himself  to  be  held  out  as  a  partner,  and  yet  conceal  his 
name.  He  may  be  referred  to  as  a  person  who  does 
not  wish  to  have  his  name  disclosed;  and  if  he  is  so 
referred  to  by  his  authority  he  will  incur  liability  as  a 
guem'-partner  (s).  But,  it  follows,  from  the  principles 
above  explained,  that  a  person  cannot  be  liable  on  a 
contract,  on  the  ground  that  he  held  himself  out  as  a 
partner,  unless  he  did  so  before  the  contract  was  en- 
tered *  into  (t)3  It  also  follows  that  no  person  can 

(q)  10  B.  &  C.  140.  See,  also,  Ford  r.  Whitmarsh,  Hurls.  & 
Walmesley  N.  P.  Reports,  53.  Lord  Blackburn,  in  Scarf  v.  Jar- 
dine,  7  App.  Ca.  357,  expressed  the  same  idea  in  different  words. 

(r)  See,  too,  Vice  v.  Anson,  7  B.  &  C.  409,  where  the  defend- 
ant held  herself  out  as  a  partner,  but  not  to  the  plaintiff. 

(«)  Martyn  v.  Gray,  14  C.  B.  N.  S.  824.  See,  also,  Maddick  v. 
Marshall,  16  ib.  387,  and  17  ib.  829. 

(t)  Baird  v.  Planque,  1  Fos.  &  Fin.  344. 

1  Wood  ?;.  Pennell,  51  Me.  52  (1862). 

2  This  rests  on  the  reason  that  the  liability  is  due  to  the  principle 
of  estoppel.     The  holding   out  must  antedate  the  contract  on 
which  recovery  is  sought.     The  plaintiff  must  show  that  at  the 
time  when  he  made  the  contract  he  had  knowledge  of  the  alleged 
partnership  connection  of  the  defendant  and  that  he  relied  on  it. 
If  he  did  not  he  was  not  misled.     In  Thompson  v.  Bank,  111  U. 
S.  530  (1883),  Thompson's  name  was  without  his  knowledge  and 
by  an  unauthorized  person  signed  to  partnership  articles.    When 
he  heard  of  this,  he  immediately  withdrew  his  name,  but  the 
firm  continued  to  use  the  stationery  that  had  his  name  printed 
upon  it  until  it  was  exhausted;  then  his  name  Avas  dropped.     It 
was  a  question  whether  Thompson  knew  of  these  representations 
or  not;  but  it  was  clear  that  the  plaintiff  had  known  nothing 
about  them;  and  it  was  therefore  held  that  Thompson  was  un- 
der no  liability  to  him  as  partner.     See,  also,  Bowie  v.  Maddox, 
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be  fixed  with  liability  on  the  ground  that  he  has  been  Bk.  I.  Chap, 
held  out  as  a  partner,  unless  two  things  concur,  viz.,  1-  Sect.  2. 
first,  the  alleged  act   of  holding  out  must  have  been 
done  either  by  him  or  by  his  consent  (w),1  and  secondly, 
it  must  have  been  known  to  the  person  seeking  to  avail 
himself  of  it  (x).2     In  the  absence  of  the  first  of  these 
requisites,  whatever  may  have  been  done  cannot  be  im- 
puted to  the  person  sought  to  be  made  liable;  and  in 
the  absence  of  the  second,  the  person  seeking  to  maie 
him  liable  has  not  in  any  way  been  misled  (y). 

An    instructive  case    on  this    head   is  Newsome  v.  Newsome  v. 
Coles  (z).     There   a  firm   of  four  partners  carried  on  Coles, 
business  under  the   name  of  Thomas  Coles  and  Sons. 
Thomas  Coles  died,  but  the  three  sons  carried  on  busi- 
ness in  the  old  name  for  a  few  years  ;  they  then  dis- 
solved partnership,  two  of  them  establishing  a  new  busi- 
ness and  the  other  continuing  the  old  business  alone, 
but  in  the  old  name.     The  dissolution  was  advertised  in 
the  Gazette.     The  plaintiff,  who  did  not  know  of  the 
dissolution,  but  had  had  no  dealings  with  the  firm  be- 
fore its  dissolution,  sought  to  make  all  three  brothers  lia- 
ble on  a  bill  accepted  after  the  dissolution  by  the  one 
brother,  who  continued  to  trade  under  the  old  name, 
and  had  accepted  the  bill    in   that    name.     The  two  Continued 
other  brothers,  however,  had  never  held  themselves  out  use  °f  old 
to  the  plaintiff  that  they  were  partners  in  any  firm  of  name  afte£ 
the  name  of  Thomas  Coles  and  Sons  :  they  had  done  partner, 
nothing  to  authorize  the  use  of  that  name  after  the  dis- 
solution ;  at  the  same  time  they  knew  that  the  old  name 
was  still  used,  and  they  had  taken  no  steps  to  prevent 
such  use.     This,  however,  it  was  held  they  were  not 
bound  to  do,  and  the  plaintiff  failed.     The  case  would 
have  been  decided  differently  if  the  plaintiff  had  been 
a  customer  of  the  firm  before  its  dissolution,  for  in 

(M)  In  Fox  v.  Clifton,  6  Bing.  776;  Edmundson  v.  Thompson, 
;  2  Fos.  &  Fin.  564,  and  8  Jur.  N.  S.  235,  the  actions  failed  on  this 
ground.  See,  also,  Cornelius  v.  Harrison,  2  Fos.  &  Fin.  758. 

(x)  Pott  v.  Eyton,  3  C.  B.  32,  failed  on  this  ground. 

(y)  See,  also,  the  American  case,  Thompson  v.  First  National 
!  Bank  of  Toledo,  4  Davis  Sup.  Ct.  Rep,  531. 

(z)  2  Camp.  617. 

29  Ga.  285(1859);  Markham  v.  Jones,  7  B.  Mon.  456(1847); 
Irwin  v.  Conklin.  36  Barb.  64  (1861);  Kirk  v.  Hartman,  63  Pa. 
St.  97  (1869);  Allen  v.  Dunn,  15  Me.  392  (1839);  Wood  v.  Pen- 
nell,  51  Me.  52  (1862);  Grieff  v.  Boudousquie,  18  La.  Ann.  631 
(1866);  Denithorne  v.  Hook,  112  Pa.  St.  240  (1866). 

1  Denithorne  v.  Hook,  112  Pa.  St.  240  (1886);    Appeal  of  Scull 
et  a/.,  115  Pa,  141  (1887);  Bishop  v.  Georgeson,  60  111.  484  (1871); 
Benjamin  v.  Covert,  47  Wis.  375  (1879). 

2  See  Denithorne  v.  Hook,  112  Pa.  St.  240  (1886). 
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Bk.  I.  Chap.  that  *  case  he  would  have  been  justified  in  supposing 
1.  Sect.  S     ^  that  there  had  been  no  change  in  the  firm  (a).1 
r  *  441  A  person  who  holds  himself  out  as  willing  to  become 

•.  a  partner  does  not   incur  liability   by  so  doing.     Al- 

of  doctrine  though  a  person  who  represents  himself  to  be  a  part- 
to  inchoate  •  ner,  is  properly  held  liable  as  a  partner  to  persons  who 
partnerships,  have  acted  on  the  faith  of  his  being  so,  it  would  be  in 
^c-  the  highest  degree  unjust  to  confound,  a  representation 

by  a  person  that  he  intended  to  become  a  partner,  with 
a  representation  that  he  was  one  in  point  of  fact,  and 
to  hold  him  as  much  liable  to  third  parties  for  the  one 
representation  as  for  the  other.  This  distinction  was 
recognised  and  acted  on  in  Bourne  v.  Freeth  (b),  where 
the  defendant  who  had  signed  a  prospectus  containing 
the  terms  on  which  it  was  proposed  to  form  a  company, 
was  held  not  to  have  held  himself  out  as  a  shareholder 
therein. 
Holding  out  Whether  a  defendant  has  or  has  not  held  himself  out 

(a)  Seethe  note  in  2  Camp.  620.     See,  also,  Carters.  Whalley, 
1  B.  &  Ad.  11,  infra,  Bk.  II.  c.  2,  §  3. 

(b)  9  B.  &  C.  632.     See,  too.  Eeynell  v.   Lewis,  15  M.  &  W. 
517,  and  Wyld  v.  Hopkins,  ib.     Compare  Marty n  v.  Gray,  14  C. 

B.  N.  S.  824. 


1  Where  a  firm  is  dissolved  and  notice  of  that  fact  is  published, 
but  one  of  its  members  continues  in  the  business,  using  the  old 
firm  name,  with  the  acquiescence  ol  the  outgoing  partner,  this 
is  a  sufficient  holding  out  to  render  the  latter  liable  to  anybody 
who  is  misled  by  it.  State  v.  Wiggin,  20  Me.  449  (1841);  Wait 
v.  Brewster,  31  Vt.  516  (1859);  Fleming  v.  Dorn,  34  Ga.  213 
(1865).  In  Boyd  v.  McCann,  10  Md.  118,  it  was  held  that  the 
mere  keeping  of  the  old  name  over  the  door  was  not  sufficient  of 
itself  to  render  the  outgoing  partner  liable  lor  debts  contracted 
after  his  retirement. 

A  holding  out  may  be  by  silent  acquiescence  in  face  of  a  duty 
to  disclaim  as  well  as  by  actual  representation. 

In  Wright  v.  Boynton,  37  N.  H.  9m  (1858),  an  agent  for  the 
transaction  of  all  of  A.'s  business  without  authority  added  B.  as 
A.'s  partner.  It  was  attempted  to  hold  A.  liable  for  B.'s  acts 
and  it  was  held  that  his  mere  silence  did  not  exonerate  him, 
that  in  the  absence  of  dissent  within  a  reasonable  time  and 
notice  thereof,  assent  is  to  be  presumed,  and  that  when  a  man 
knows  that  he  is  held  out  to  be  a  partner,  he  must  publicly  dis- 
claim it.  In  Bowie  v.  Maddox,  29  Ga.  285  (1859);  it  was  held 
that  where  a  man  on  being  informed  that  he  was  regarded  as  a 
partner  in  a  certain  firm  manifested  surprise,  this  fact  was  not 
competent  evidence  in  his  favour,  since  it  was  a  mere  declaration 
by  acting.  But  in  Polk  v.  Oliver,  56  Miss.  566  (1879),  it  was 
suggested  that  if  one  knows  of  the  unauthorized  holding  out  of 
his  name  as  partner  he  is  under  no  obligation  to  interfere,  unless 
he  is  a  retired  member  of  the  firm  with  which  his  name  is  asso- 
ciated and  the  notice  of  his  withdrawal  has  not  been  very  ex- 
tensively circulated.  Of  course,  where  a  party  does  not  know  of 
the  use  of  his  name  he  cannot  be  held  liable  for  not  preventing 
its  use.  Rittenhouse  v.  Leigh,  57  Miss.  697  (1880). 
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to  the  plaintiff  is  in  every  case  a  question  of  fact,  not  Bk.  I.  Chap, 
a  question  of  law,  and  the  consequence  is,  that  there  is  1-  Sect.  2. 
great  apparent  conflict  in  the  cases  on  this  head.     In  a  question  of 
Wood  v.  The  Duke  of  Argyll  (c),  and  in  Lake  v.  The  fact. 
Duke  of  Argyll  (d),  the  very  same  acts  were  relied  on 
as  a  holding  out,  viz.,  being  advertised  as  president  of 
a  society,  acting  as  president  at  a  meeting,  and  signing 
some  resolutions  then  agreed  upon  ;  in  the  first  case, 
this  was  considered    not  sufficient  and  the  defendant 
had  a  verdict  ;  whilst,  in  the  last,  it  was  considered  to 
be  sufficient  and  the  plaintiff  had  a  verdict.     The  jury 
was  asked  whether  the  defendant  had  held  himself  out 
as  intending  to  pay  for  the  work  charged,  and  the  ques- 
tion was  answered  in  the  affirmative  in  the  one  case,  and 
in  the  negative  in  the  other,  and  the  Court  in  each  case 
refused  to  disturb  the  verdict. 

The  most  difficult  cases  of  this  class  occur  where  the  Defendant 
defendant  has  not  held  himself  out,  but  where  he  has  held  out  bv 
been  held   out  by  others,  and  he  alleges  that  they  had  ° 
no  authority  to  do  so.     If  they  had  no  such  authority 
he  is   not  liable  (e).1     But  express   *  authority  is  not  [*45] 
necessary  ;  authority  may  be  inferred  from   his  con- 
duct (/)  ;  and  if  a  person  has  by  signing  prospectuses 
or  allowing  his  name  to  be  put  to  them  (g),  or  by  being 
party  to  resolutions   (h),   or  by  his  own  statements, 
though  not  intended  to  be  repeated  (*'),  or  has  in  any 
other  way  so  conducted  himself  as  in  fact  to  have  au- 
thorised the  holding  out  which  he  repudiates,  he  will 
not  escape  liability.11 

It  cannot  be  too  carefully  borne  in  mind  in  all  cases  Observations 
of  this  description  that  a  person  who  is  neither  a  part-  on  the  h'a- 

ner  nor  a  quasi- partner,  is  liable  on  the  general  prin-  "llltie^  of 

"DTomotcrs  ot 
ciples  of  agency,  for  acts  done  by  others  with  his  au-  companies, 

thority   express   or   implied.     If    therefore,   directors,  &c. 
members  of  committees,  managers  of  clubs,  or  any  other 
persons  not  in  partnership,  pass  resolutions  that  work 
shall  be  done  or  goods  supplied,  they  authorize  what- 

(c)  6  Man.  &  Gr.  928. 

(d)  6  Q.  B.  477. 

(e)  Ante,  p.  43,  note  (u). 
(/)  See  the  last  two  cases. 

(fir)  Collingwood  v.  Berkeley,  15  C.  B.  N.  S.  145. 

(h)  Maddick  v.  Marshall,  16  C.  B.  N.  S.  387,  and  17  ib.  829. 

(»)  Martyn  v.  Gray,  14  C.  B.  N.  S.,  824. 

1  Appeal  of  Scull  el  al,  115  Pa.  St.  141  (1887). 

2  In  Hinmant).  Littell.  23  Mch.   484  (1871),  it  was  held  that 
where  a  firm  authorised  a  person  to  hold  himself  out  as  a  part- 
ner and  he    did  so,  it  was  a  holding  out  by  themselves  as  his 
partner, 
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[*46] 

Scarf  r. 
Jardine. 


ever  may  be  done  in  pursuance  of  such  resolutions,  and 
they  are  the  persons  naturally  looked  to,  and  prima 
facie  liable  to  pay  for  what  may  be  so  done  (k}.  The 
question  in  these  cases  is  simply  one  of  agency,  and 
the  question  of  partnership  or  no  partnership  is  imma- 
terial, save  that  if  a  partnership  can  be  established,  the 
liability  of  one  member  for  the  acts  of  the  others  in  the 
prosecution  of  their  common  object,  follows  almost  as 
a  matter  of  course. 

In  cases  where  partners  carry  on  business  under 
name  which  does  not  disclose  who  the  partners  are,  the 
doctrine  of  holding  out  must  be  applied  with  care. 
Suppose  A.  and  B.  carry  on  business  under  the  name 
of  X.  &  Co.  Neither  A.  nor  B.  holds  himself  out  as  a 
member  of  that  firm  to  any  one  who  does  not  know 
their  connection  with  it  (I).  If,  therefore,  A.  retires 
from  the  firm,  and  gives  no  notice  of  his  retirement,  he 
will  still  be  liable  to  old  customers  who  knew  of  his 
connection  with  X.  &  Co.,  and  who  continue  to  deal 
with  it  on  *  the  faith  that  A.  is  still  a  member  of  it; 
but  A.  will  incur  no  liability  to  new  customers  of  X.  & 
Co.  who  never  heard  of  him  (m).  Further,  if  on  A.'s 
retirement  C.  joins  B.,  and  B.  and  C.  carry  on  busi- 
ness as  X.  &  Co.,  even  an  old  customer  of  X.  &  Co.  who 
goes  on  dealing  with  it  without  notice  of  A.'s  retire- 
ment or  C.'s  admission,  cannot  truly  -say  that  A.  ever 
held  himself  out  as  a  partner  with  C.,  or  with  both  B. 
and  C. ;  and,  consequently,  even  an  old  customer 
cannot  maintain  an  action  against  A.,  B.  and  C. 
jointly,  for  a  debt  contracted  by  X.  &  Co.  after  A.'s  re- 
tirement. The  old  customer  can,  in  the  case  supposed, 
sue  A.  and  B.  on  the  ground  that  he  dealt  with  X.  & 
Co.  on  the  faith  of  A.  and  B.  being  still  the  members 
of  that  firm;  or  he  can  sue  B.  and  C.  on  the  ground 
that  they  are  his  real  debtors;  but  he  must  elect  be- 
tween A.  and  B.  on  the  one  hand  and  B.  and  C.  on  the 
other;  he  cannot  (in  the  case  supposed),  sue  A.,  B.  and 
C.  on  the  ground  that  B.  and  C.  are  in  truth  X.  &  Co., 
and  that  A.  is  estopped  from  denying  that  he  is  a  mem- 
ber of  that  firm.  This  was  decided  in  Scarf  v.  Jar- 
dine  (n).  The  case  would  be  otherwise  if  A.  and  B. 

(k)  See  the  cases  in  the  last  five  notes,  and  Chapleo  v.  Bruns- 
wick Build.  Soc.,  6  Q.  B.  D.  696  ;  Firbank's  Ex.  v.  Humphreys, 
18  Q.  B.  D.  54;  Doubleday  t.  Muskett,  7  Bing.  110;  Braith- 
•waite  v.  Skafield,  9  B.  &  C.  401  ;  Burls  v.  Smith,  7  Bing.  705. 

(1)  See  Newsome  v.  Coles,  ante,  p.  43. 

(m)  See  Newcome  v.  Coles,  ante,  p.  43. 

(n)  1  App.  Ca.  345.  This  case  will  be  referred  to  hereafter 
when  considering  the  liability  of  retired  partners. 
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carried  on  business  in  their  own  names,  and  A.  retired  Bk.  I.  Chap, 
and  C.  came  in,  and  if  B.  and  C.   carried  on  business  1-  Sect.  2. 
with  A.'s  consent  under  the  name  of  A.,  B.  and  C.     In 
such  a  case  A.  would  hold  himself  out  as  in  partnership 
with  both  B.  and  C.,  and  would  be  estopped  from  de- 
nying it  as  against  any  one  dealing  with  the  new  firm 
on  the  faith  of  A.  being  a  member  of  it. 

Further,  if  the  old  customer  did  not  know  of  A.'s  re- 
tirement, but  did  know  that  C.  had  become  a  member 
of  X.  &  Co.,  such  customer  would,  it  is  apprehended, 
be  entitled  to  sue  A.,  B.  and  C.  jointly  for  a  debt  con- 
tracted by  X.  &  Co.  after  A.'s  retirement  and  C.'s  ad- 
mission (o). 

If  a  partner  dies  and  the  surviving  partners  continue  Holding  ont 
the  old  business  in  the  old  name,  this  will  not  have  bv  surviving 
the  effect  of  rendering  the  estate  of  the  deceased  liable,  pai 
even  to  old  *  customers  or  correspondents  of  the  firm,  [  *47] 
for  acts  done  by  the  survivors  after  the  death  of  their 
late  co  partner.     The  doctrine  of  holding  out  has  never 
been  applied  to  such  a  case,  and   the  executor  of  the 
deceased  incurs  no  liability  by  the  continued  use  of  the 
old  name  (p).1     Even  if  the  executor  is  the  surviving 
partner  using  the  old  name,  that  will  not  make  any 
difference;  for  although  as  executor  he  can  give  a  lien 
on  his  testator's  estate,  ordinary  debts  contracted  by 
him  do  not  charge  it  (q).2 

The  doctrine  of  holding  out  only  applies  in  favour  Torts, 
of  persons  who  have  dealt  with  a  firm  on  the  faith  that  Stables  v, 
the  person  whom  they  seek  to  make  liable  is  a  member     ey' 

(o)  Scarf  0.  Jardine  is  not  an  authority  against  this  proposi- 
tion, nor  are  Lord  Selbourne's  observations  in  7  App.  Ca.  350,  as 
the  author  understands  them. 

( p)  See  Webster  r.  Webster,  3  Swanst.  490;  Devaynes  v.  Noble 
(Houlton's  case),  1  Mer.  616;  Vulliaray  v.  Noble,  3  Mer.  614. 

(q)  See  Farhall  v.  Farhall,  7  Ch.  123;  Owen  v.  Delamere,  15 
Eq.  134;  but  see  Vnllianiy  v.  Noble,  3  Mer.  614.  See  further  on 
this  subject,  infra,  Bk.  IV.  c.  1,  \  2. 


1  As  in  case  of  the  termination  of  an  agency  by  the  death  of 
the  principal,  independent  of  notice  thereof,  the  estate  of  a  part- 
ner is  relieved  by  his  death  from  all  liability  or  contracts  there- 
after made  by  the  surviving  partner.     Caldwell  v.  Stileman,  1 
Rawle,  212  (1829);  Dickinson  u.  Dickinson,  23  Gratt,  321  (1873); 
Marlett  v.  Jackman,  3  Allen,  287  (1861);  Williams  v.  Matthews, 
14  La  Ann.  11  (1859). 

2  If  a  will   gives   authority  for  the  continuance  of  the  firm 
after  the  testator's  death,  and  his  executor  continue  it,  parties 
dealing  with  the  concern  must  look  to  his  power  to  bind  the 
estate.     Burwell  v.   Cawood,  2  How.  560  (1884);  Alexander   v. 
Lewis,  47  Texas,  481  (1877). 
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Bk.  I.  Chap,  of  it  (?*).'  The  doctrine  is  entirely  misapplied  when  It 
1.  Sect.  3.  js  extended  beyond  the  principle  on  which  it  rests.  For 
example,  it  has  no  application  to  actions  of  tort  arising 
from  the  negligent  conduct  of  a  firm  where  no  trust  has 
been  put  in  it.  In  Stables  v.  Eley  (s),  a  retired  part- 
ner whose  name  was  on  a  cart,  was  held  liable  for  the 
negligence  of  its  driver.  But  although  in  that  case 
there  may  have  been  evidence  to  go  to  the  jury  that  the 
defendant  was  liable,  proof  by  him  that  the  driver  was 
not  his  servant  would  have  rendered  him  not  liable.2 


[  *  48]  *  SECTION  III. — OF  SUB -PARTNERSHIPS. 

Sub-partner-       A  sub-partnership  is  as  it  were  a  partnership  within 
ships.  a  partnership:  it  pre-supposes  the  existence  of  a  part- 

nership to  which  it  is  itself  subordinate.  An  agree- 
ment to  share  profits  only  constitutes  a  partnership 
between  the  parties  to  the  agreement.  If,  therefore, 
•  several  persons  are  partners  and  one  of  them  agrees  to 
share  the  profits  derived  by  him  with  a  stranger,  this 
agreement  does  not  make  the  stranger  a  partner  in  the 
original  firm.  The  result  of  such  an  agreement  is  to 
constitute  what  is  called  a  sub-partnership,  that  is  to 
say,  it  makes  the  parties  to  it  partners  inter  se;  but  it 
in  no  way  affects  the  other  members  of  the  principal 

(r)  See  Scarf  v.  Jardine,  7  App.  Ca.  357,  and  ante,  p.  42. 
(s)  Stables  v.  Eley,  1  C.  &  P.  614.     See  Pollock  on  Partn.  ed. 
3,  p.  25,  where  this  blunder  was  first  pointed  out. 

1  E.  g.  where  one  let  a  horse  and  buggy  to  a  supposed  firm,  the 
defendant,  who  was  a  partner  by  holding  out,  was  held  liable  to 
answer  for  damage  done  to  them;  Maxwell  v.  Gibbs,  32  Iowa  32 
(1871);  and  so  in  a  case  of  false  warranty  and  deceit  in  the  sale 
of  a  sheep,  in  which  the  defendant  has  taken  part.     Sherrod  v. 
Langdon,  21  Iowa,  518  (1866). 

2  A  partnership  by  holding  out  confers  on  the  nominal  partner 
no  rights  over  the  firm  property  and  if  such  a  partner  pays  any 
of  the  partnership  debts,  he  is  still  only  a  simple  contract  cred- 
itor of  the  firm  or  party  whose  debt  he  has  been  compelled  to 
pay,  and  he  has  no  lien  upon  the  assets.     Glen  «.  Gill,  2  Md.  1 
(1852);    Stone  v.   Manning,  3  111.  530(1840);  and  see  Ken r. 
Potter,  6  Gill.  404  (1848).     The  private  creditor  of  a  man  held 
put  to  be  a  partner,  but  who  is  not  actually  such,  and  has  no 
interest  in  the  concern,  cannot  attack   the   goods  of  the  firm 
against  him.     Partridge  v.  King,  130  Mass.  476  (1881);  Allen  v. 
Dunn,  45  Ma.  292  (1858).     Parties  holding  themselves  out  as 
partners  are  estopped  from  denying  the  relation,  but  this  does 
not  prevent  the  actual  creditors  of  the  real  owner  of  goods  from 
obtaining  a  lien  on  them  as  against  the  creditors  of  the  alleged 
firm.     Hillman  v.  Moore,  3  Ten.  Ch.  454  (1842). 
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firm.1     In  the  language  of  Civilians,  Socius  met  socii,  Bk.  I.  Chap. 
socius  meus  non  esi  (t).    In  Ex  parte  Barrow  (w),  Lord  1-  Sect.  3. 
Eldon  puts  the  law  on  this  subject  very  clearly:     "ISociusmei 
take  it,"  he  says,  "to  have  been  long  since  established,  socii,  socius 
that  a  man  may  become  partner  with  A.  where  A.  and  m*-'us  uon 
B.  are  partners  and  yet  not  be  a  member  of  that  partner- 
ship which  existed  between  A.  and  B.     In  the  case  of 
Sir  Chas.  Raymond,  a  banker  in  the  city,  a  Mr.  Fletcher 
agreed   with    Sir  Chas.    Raymond  that    he  should  be 
interested  so  far  as  to  receive  a  share  of  his  profits  of 
the  business,  and  which  share  he  had  a  right  to  draw 
out  from  the  firm  of  Raymond  &  Co.     But  it  was  held 
that  he  was  no  partner  in   that  partnership;  had   no 
demand  against  it;  had  no  account  in  it;  and  that  he 
must  be  satisfied  with  a  share  of  the  profits  arising  and 
given  to  Sir  Chas.  Raymond  "  (a;).2 

Since  the  decision  of  the  House  of  Lords  in   Cox  v.  Liability  to 
Hickman   (ante,  pp.   30-35),  a  sub -partner  cannot  be  creditors, 
held  liable  to  the  creditors  of  the  principal  firm  by  rea- 
son of  his  participation  in  the  profits  thereof  (t/).3 

(t)  See  Pothier,  Partn.  §  91. 

(«)  2  Rose,  252. 

(*)  See,  too,  Bray  t\  Fromont,  6  Madd.  5;  Ex  parte  Dodgson, 
Mont,  &  M'Ar.  445. 

(y)  See  on  this  subject  the  Scotch  case  of  Fairholme  v.  Marjori- 
banks,  3  Ross,  L.  C.  on  Com.  Law,  697. 


1  Mathewson  v.   Clarke,  6  How.   122  (1848);  Myer  v.  Krohn,. 
114  111.  574  (1885);  Reynolds  v.  Hicks,  19  Ind.  113  (1862);  Mc- 
Halev.  Oertel,   15  Mo.  App.  582  (1884);  Setzer  v.  Beale,  19  W. 
Va.  274  (1882).     The  fact  that  the  other  members  of  the  firm 
know  of  and  approve  the  sub-partnership  in  which  one  of  their 
members  has  entered  does  not  make  the  sub-partner  a  partner  nor 
render  him  liable  for  the  firm's  debts.     Newland  v.  Tate,  3  Ired. 
Eq.  226  (1843);  Burnett  v.  Snyder,  81  N.  Y.  550(1880);  Setzer  v. 
Beale,   19  W.  Va.  274   (1882);  Channel  v.  Fassitt,  16  Oh.  166 
(1847). 

2  Reilly  v.  Reilly,  14  Mo.  App.  62  (1883) ;  Mathewson  v.  Clark, 
6  How.  122,  (1848).     If  a  sub-partner  bring  action  against  his 
partner  for  an  account,  it  is  not  necessary  to  join  the  other  part- 
ners; Settembre  r.  Putnam,  30  Cal.  490  (1866).     In  Chandler  v. 
Chandler,  4  Pick.  78  (1826),  it  was  held,  however,  that  all  the 
partners  might  be  joined  as  parties,  in  order  that  the  right  which 
the  sub-partner  has  to  an  account  as  against  his  partner,  might 
be  enforced  through  the  letter. 

3  Burnett  v.  Snyder,  81  N.  Y.  550,  (1880);  Byber  ».  Hawkett, 
12  Fed.  Rep.  649;  (1882);  Myer  v.  Krohn,    114  111.  574  (1885,) 
Reynolds?'.  Hicks,  19  Ind.  113   (1862).  Authorities  against  the 
rule  laid  down  in  the  text  are  Baring  v.  Crafts,  9  Met.  380(1845); 
Fitch  t.  Harrington,  13  Gray,  468  (8  Am.  Law  Reg.  (N.S.) 
(1859). 


8   LAW   OF   PARTNERSHIP. 


114  SPECIAL  PARTNERSHIPS. 

r  *  49]          *SECTION  IV.— OF  GENERAL  AND  PARTICULAR  PARTNERSHIPS. 

Bk.  I.  Chap.       It  is  customary  for  writers  on  partnership  law, to  divide 
_  partnerships  into  universal,1  general,  and  particular  (or 
Universal       special  or  limited ) ,  according  to  the  extent  of  the  contract 
partnerships,  entered  into  by  the  members.     The  classification  is  trace- 
able  to  a  passage  in  the  Digest — "Societates  contrahuntur 
sive  universorum  bonorum,  sive  iiegotiationis  alicujus, 
sive  vectigalis,  sive  etiam  rei  unius "  (z] — and  is  not 
worth  enlarging  upon,  except  for  the  purpose  of  distin- 
guishing cases  in  which   persons  are  partners  in  some 
trade  or  business  generally,  from  those  in  which  they  are 
partners  in  some  particular  transaction  or  adventure  only. 
Partnership        If  persons  who  are  not  partners  agree  to  share  the 
in  one  par-     profits  and  loss,  or  the  profits,  of  one  particular  trans- 
ticular  trans-  aetiOn  or  adventure,  they  become   partners  as  to  that 
>n  y'    transaction  or  adventure,  but  not  as  to  anything  else  (a). 
For  example,  if  two  solicitors,  who   are  not  partners, 
are  jointly  retained  to  conduct  litigation  in  some  par- 
ticular case,  and  they  agree  to  share  the  profits  accru- 
ing therefrom,  they  become  partners  so  far  as  the  busi- 
ness connected  with  that  particular  case  is  concerned, 
but  no  further  (6).     So  a  partnership  may  be  limited 
to  the  working  of  some  particular  patent  (c)  ;  or  to  the 
working  of  it  in  some  particular  place  or  district  (d). 
In  all  such  cases  as  these,  the  rights  and  liabilities  of 
the  partners  are  governed  by  the  same  principles  as 
those  which   apply  to  ordinary  partnerships   (e)  ;  but 
such  rights  and  liabilities  are  necessarily  less  extensive 
than  those  of  persons  who  have  entered  into  less  limited 
contracts.     The  extent  to  which  persons   can  be  con- 
sidered as  partners,  depends  entirely  on  the  agreement 
into  which  they  have  entered  and  upon  their  conduct.2 

(z)  Dig.  xvii.  tit.  2  (pro  soc/o),  1.  5  pr. 

(a)  See  De  Berkom  r.  Smith,  1  Esp.  29;  Heyhoe  ?>.  Bnrge,  9  C. 
B.  431;  Smith  i\  Watson,  2  B.  &  C.  401 ;  see  as  to  partnerships  in 
profits  only,  ante,  pp.  13,  14. 

(6)  Robinson  v.  Anderson,  20  Beav.  98.  and  7  De  G.  Mac.  &  G. 
239;  M'Gregorr.  Bainbridge,  7  Ha.  164. 

(c)  As  in  Lovell  v.  Hicks,  2  Y.  &  C.  Ex.  481. 

(rf)  As  in  Ridgway  v.  Philip,  1  Cr.  M.  &  R.  415. 

(e)  See  Reid  v.  Hollinshead,  4  B.  &  C.  867,  and  the  cases  cited 
in  notes  (a)  and  (6). 

1  As  to  what  constitute  a  universal  partnership,  see  Lyman  v. 
Lyman,  2  Paine  C.  C.  11  (1829);  and  Houston  r.  Stanton.  11 
Ala.  413  (1847).  The  evidence  to  prove  the  existence  of  such  a 
partnership  must  be  very  clear,  Grayv.  Palmer,  9Cal.  616(1-  -  . 

'See  Ins.  Co.  v.  Coster,  3  Paige,  323  (1832):  Schollenberger  r. 
Sc-ldonridge,  49  Pa.  St.  83  (1865);  Bentley  v.  White,  3  B.  mon. 
263(1842);  Ripley  v.  Colby,  23  N.  H.  438  (1851);  Campston  v. 
WcNair,  1  Wend.  457  (1828). 
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*  SECTION  V. — OF  CLUBS  AND  SOCIETIES  NOT  HAVING  GAIN  [  *  50] 
FOR  THEIR  OBJECT. 

It  follows  from  the  propositions  established  in   the  Bk.  I.  Chap, 
foregoing  pages,  that  no  partnership  or  gtwm-partner-  1.  Sect.  5. 
ship  subsists  between  persons  who  do  not  share  either  Societies  not 
profit  or  loss,  and  who  do  not  hold  themselves  out  as  having  gain 
partners.  for  their 

Societies  and  clubs,  the  object  of  which  is  not  to  obJect- 
share  profits,  are  not  partnerships,  nor  are  their  mem- 
bers as  such  liable  for  each  other's  acts.  It  was  held 
in  Caldicott  v.  Griffiths  (/),  that  the  members  of  "The 
Midland  Counties  Guardian  Society  for  the  protection 
of  Trade  "  were  not  partners  inter  se ;  and  in  Flemyng  v. 
Elector  (g)  that  the  members  of  the  Westminster  Ke- 
form  Club "  were  not  partners  as  against  third  per- 
sons (h).1  Such  associations,  although  they  consist  of 
more  than  twenty  members,  need  not  be  registered 
under  the  Companies  Acts,  1862  (i).  It  is  a  mere  mis- 
use of  words  to  call  such  associations  partnerships  (j)  ; 
and  if  liabilities  are  to  be  fastened  on  any  of  their 
members  it  must  be  by  reason  of  the  acts  of  those  mem- 
bers themselves  (fc),  or  by  reason  of  the  acts  of  their 
agents  ;  and  the  agency  must  be  made  out  by  the  per- 

(/)  8  Ex.  898.  See,  too,  R.  v.  Whitmarsh,  15  Q.  B.  600;  Bear 
».  Bromley,  18  ib.  271,  as  to  their  not  requiring  registration  under 
the  repealed  act,  7  &  8  Viet.  c.  110. 

(g)  2  M.  &  W.  172. 

(h)  See,  too,  Todd  v.  Emley,  8  M.  &  W.  505;  The  St.  James 
Club,  2  De  G.  Mac.  &  G.  383. 

(i)  Re  Siddall,  29  Ch.  D.  1.  They  may  be  wound  up  under 
the  act,  as  will  be  seen  in  the  volume  on  that  subject. 

(.;')  See  ante.,  p.  2.  R.  v.  Robson,  16  Q.  B.  D.  137.  In  Lloyd 
v.  Loaring,  6  Ves.  773,  the  Caledonian  Lodge  of  Freemasons, 
and  in  Silver  v.  Barnes,  6  Bing.  N.  C.  180,  and  Beaumont  v.  Mere- 
dith, 3  V.  &  B.  180,  friendly  societies  were  called  partnerships. 
In  Miunitt  v.  Lord  Talbot,  L.  R.  Ir.  1  Ch.  D.  143,  persons  who 
had  advanced  money  to  add  to  and  improve  a  club  were  held 
to  have  a  lien  on  the  property  for  their  money. 

(k)  As  in  Cross  v.  Williams,  7  H.  &  N.  675,  where  the  com- 
mandant of  a  rifle  corps  was  held  liable  for  all  uniforms  he  had 
ordered. 


:In  Ashv.  Guie,  97  Pa.  St.  493  (1881);  a  Masonic  Lodge  em- 
powered a  committee  to  erect  a  building  and  borrow  the  money 
requisite  for  that  purpose.  The  committee  issued  certificates  of 
indebtedness  to  the  lenders.  It  was  held  that  committee  could 
bind  only  those  who  authorized  or  ratified  their  act.  It  has  been 
held  that  the  members  of  a  political  campaign  committee  are 
liable  for  only  those  bills  for  advertising  which  they  have  au- 
thorized. Richmond  v.  Judy,  6  Mo.  App.  465  (1879).  See  also, 
Burt  v.  Lathorp,  52  Mich.  106  (1883). 
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for  himself 
only. 


Bk.  I.  Chap,  son  -who  relies  on  it,  for  none  is  implied  by  the  mere 
*•  Sect-  6-       fact  of  association  (I).1 

[  *  51 J  *Upon  the  ground  that  there  is  neither  community  of 

Societies  in  profit  nor  community  of  loss,  it  has  been  held  that  no 
which  each  partnership  subsists  between  the  members  of  a  mutual 
member  acts  insurance  society,  in  which  each,  in  consideration  of  a 
payment  made  to  him,  underwrites  a  policy  for  stipula- 
ted sum.  A  policy  so  under- written  is  neither  more 
nor  less  than  a  number  of  separate  contracts,  whereby 
each  underwriter  agrees,  on  a  given  event,  to  pay  the 
whole  or  a  proportionate  part  of  the  sum  written  against 
his  name.  In  such  a  society  there  is  no  joint  stock  ; 
the  members  of  it  enter  into  no  joint  contract  :  but 
each  is  alone  liable  for  any  loss  which  may  happen  kh 
the  insured,  according  to  the  terms  of  the  contract  into 
which  each  for  himself  has  entered  (m). 

With  respect  to  industrial   and  provident  societies, 
see  39  &  40  Viet.  c.  45. 2 


SECTION  VI. — OF  CO-OWNERSHIP. 

Co-owners  No  partnership  necessarily  subsists  amongst  persons 

not  co-  to  whom  property  descends,  or  is  given  jointly  or  in 

partners.         common  ;  and  even  if  several  persons  agree  to  buy  prop- 
erty, to  hold  jointly  or  in  common,  although  by  thepur- 

(l)  Compare  Flemyng  v.  Hector,  2  M.  &  W.  172,  and  Wood  v, 
Finch,  2  Fos.  &  Fin.  447,  where  the  agency  was  not  established, 
with  Luckcombe  v.  Ashton,  2  Fos.  &  Fin.  705;  Cockerell  v. 
Aucompte,  2  C.  B.  N.  S.  440;  Burls  v.  Smith,  7  Bing.  705,  and 
Delauney  v.  Strickland,  2  Stark.  416,  where  the  agency  was  es- 
tablished. In  Luckcombe  v.  Ashton,  and  Burls  v.  Smith,  the 
defendant  was  a  member  of  the  managing  committee.  This  was 
not  the  case  in  Cockerell  v.  Aucompte,  or  Delauney  v.  Strick- 
land. See,  too,  Thomas  v.  Edwards,  2  M.  &  W.  215. 

(m)  Ses  Strong  v,  Harvey,  3  Bing.  304  ;  Redway  v.  Sweeting, 
L.  R.  2  Ex.  400  ;  Gray  v.  Pearson,  L.  R.  5  C.  P.  568  ;  Andrews' 
&  Alexander's  case,  8  Eq.  176  ;  and  as  to  suits  between  the 
members  of  such  societies,  Bromley  v.  Williams,  32  Beav.  177  ; 
Harvey  v.  Beckwith.  4  N.  R.  90  and  298  ;  and  12  W.  R.  819  and 
896. 


1  Ash  v.  Guie,  97  Pa.  St.  493  (1881);  Richmond  v.  Judy,  6  Mo. 
App.  (1879). 

*  There  is  another  class  of  associations  which  do  not  have  as 
their  object  the  making  of  profits,  and  are  consequently  not  to 
be  considered  partnerships.  These  are  co-operative  stores,  whose 
members  own  the  establishment,  and  buy  their  goods  from  it  at 
what  they  cost  plus  a  percentage,  estimated  to  cover  expenses. 
If,  however,  these  associations  sell  for  profit  to  others  than  their 
own  members,  they  are  partnerships.  Henry  v.  Jackson,  37  Vt. 
431  (1865)  ;  Hodgson  v.  Baldwin,  65  111.  532  (1872)  ;  Atkins  v. 
Hunt,  14  N.  H.  205  (1845). 
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chase  they  become  co-owners  (n),  they  do  not  become  Bk.  I.  Chap, 
partners  unless  that  also  was  their  intention  (o).1  beet. 


*  Speaking  generally,  and  excluding  all  exceptional  [  *  52] 
cases,the  principal  differences  between  co-ownership  and  co_owner_ 
partnership  may  be  stated  as  follows  :  ship  and  co- 

1.  Co-ownership  is  not  necessarily  the  result  of  agree-  partnership 
ment  Partnership  is.2  compared. 

2.  Co-ownership  does  not  necessarily  involve  com- 
munity of  profit  or  of  loss.     Partnership  does.3 

3.  One  co-owner  can,   without  the  consent  of    the 
others,  transfer  his  interest   to  a  stranger,  so  as  to  put 
him  in  the  same  position  as  regards  to  the  other  own- 
ers as  the  transferor  himself  was  before  the  transfer.  A 
partner  cannot  do  this. 

4.  One  co-owner  is  not  as  such  the  agent  real  or  im- 
plied of  the  others.     A  partner  is. 4 

5.  One  co-owner  has  no  lien  on  the  thing  owned  in 
common  for  outlays  or  expenses,  nor  for  what  may  be 

(n)  As  to  whether  joint  purchasers  hecome  tenants  in  com- 
mon, or  joint  tenants,  see  Lake  v.  Gibson,  1  Eq.  Ca.  Ab.  290  ; 
Aveling  v.  Knipe,  19  Ves.  441  ;  Crosstield  v.  Such,  8  Ex.  825  ; 
Harris  v.  Fergusson,  16  Sim.  308  ;  Eobinson  v.  Preston,  4  K.  & 
J.  505  ;  Bone  v.  Pollard,  24  Beav.  283  ;  Harrison  v.  Barton,  1  J. 
&  H.  287,  in  which  the  admissibility  of  parol  evidence  on  the 
point  was  much  discussed.  In  French  v.  Styring,  2  C.  B.  N.  S. 
357,  ante,  p.  18,  the  race-horse  was  clearly  held  in  common,  the 
owners  having  become  such  at  different  times  and  by  different 
titles. 

(o)  See  Kay  v.  Johnston,  21  Beav.  536.  Whether  they  .intend- 
ed to  become  partners  or  not  may  of  course  be  doubtful,  as  in 
Sharpe  v.  Cummings,  2  Dowl.  &  L.  504,  where  two  persons 
hired  a  field  wherein  to  graze  their  cattle.  This  subject  will  be 
averted  to  hereafter  when  treating  of  partnership  property. 
Pothier  has  an  appendix  on  the  subject  at  the  end  of  his  essay 
on  partnership  ;  but  the  appendix  is  omitted  from  Mr.  Tudor's 
translation  of  that  essay.  See  further  on  this  subject  the  last 
chapter  in  Story  on  Partnership. 

1  If  several  parties  make  joint  purchases  for  purposes  of  invest- 
ment merely,  and  each  pays  his  proportion  of  the  purchase  money, 
this  fact  does  not  establish  a  partnership  between  them  unless  it 
appears  that  they  actually  entered  into  a  partnership  agreement, 
Chisholm   v.  Cowles,  42   Ala.  179  (1868):     Where  parties  buy 
land  and   erect  a  mill,  subscribing  to  an  agreement  regulating 
their  common  action  in  regard  to  their  joint  property,  they  are 
not  necessarily  partners  unless  their  agreement  partakes  of  the 
nature  of  a  partnership.     Pillsbury  v.  Pillsbury,  20  N.  H.  90 
(1849).     See   Iliff  v.  Swan,  27  Iowa  131  (1869);  Woodwards. 
Cowing,  41  Me.  9  (1856). 

2  Pickerell  v.  Fisk,  11  La.  Ann.  277  (1856).  Hawley  v.  Keeler, 
62  Barb.  231  (1872.) 

3  Boeklen  v.  Hardenburgh,  37  N.Y.  Superior  Court,  110  (1874); 
Hermans  v.  Duvignaud,  10  La.  Ann.  114  (1855). 

*  Goell  v.  Moore,  126  Mass,  480  (1879).     Seeley  v.  Alrecht,  41 
Mich.  525  (1879). 
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Bk.  I.  Chap,   duo  from  the  others  as  their  share  of  a  common  debt,  j 
_  partner  hae. 

C.  One  co-owner  of  land  is  entitled  to  have  itdividec 
between  himself  and  co-owners,  but  not  (except  by  vir 
tue  of  a  recent  statute) to  have  it  sold  against  their  con 
sent.  A  partner  has  no  right  to  partition  in  specie,  bu 
is  entitled,  on  a  dissolution,  to  have  the  partnershi] 
property,  whether  land  or  not,  sold,  and  the  proceed 
divided.1 

7.  As  between  the  real  and  personal  representative 
of  a  deceased  co-owner  of   freehold  land,  the  equitabl 
as  well  as  the  legal  interest  in  his  share  is  real  estate 
whilst  as  between  the  real  and  personal  representative 
of  the  deceased  partner,  the  equitable  interest  in  hi 
share   of  partnership  freehold  property  is  treated  a 
personal  estate,  although  the  legal  interest  in  it  is  rea 
estate. 

8.  Co-ownership  not  necessarily  existing  for  the  saki 
of  gain,  and  partnership  existing  for  no  other  purpose 
the  remedies  by  way  of  account  and  otherwise  which  om 

[  *  53]  co- owner  *  has  against  the  others  are  in  many  importan 

respects  different  from,  and  less  extensive  than  thosi 
which  one  partner  has  against  his  co-partners  (p)  2 

Cn-owners  When,  however,  co -owners  of  property  employ  it  wit! 

sharing  a  view  to  profit,  and  divide  the  profit  obtained  by  it 

pro  employment,  the  difference  if  any  between  them  am 

partners  becomes  very  obscure.  The  point  to  be  deter 
mined  is  whether  from  all  the  circumstances  of  the  case 
an  agreement  for  a  partnership  ought  to  be  inferred 
but  this  is  often  an  extremely  difficult  question. 

If  each  owner  does  nothing  more  than  take  his  shar( 
of  the  gross  returns  obtained  by  the  use  of  the  commoi 
property,  partnership  is  not  the  result.  On  the  othe: 
hand  if  the  owners  convert  those  returns  into  money 
bring  that  money  into  a  common  stock,  defray  out  of  i 

(p)  See  infra,  as  to  this. 


1  For  an  enumeration  and  discussion  of  the  rights  and  obliga 
tions  of  co-owners  inter  se  ,see  Smith  «.  Wilson,  10  La.  Ann.  '257 
The  most  prominent  are  :  the  right  to  a  partition  ;  the  right  t< 
enjoy  mutually  the  fruits,  profits  and   revenues  of  the  commoi 
property  and  the  right  to  an   account  thereof  from  the  recipient 
There  is  a  duty  on  the  co-owner   in  possession   to  care  for  thi 
property  as  if  his  own,  and  a  duty  on  the  other  owners  to  reim 
burse  him  for  expenses  necessarily  incurred  in  protecting  am 
maintaining  the  property.     Should  one  of  their  number  incir 
expense  in  making  unnecessary  changes  upon  the  property  whicl 
occasion  loss  to  the  other  co-owners  or  which  they  can  justly  re 
fuse  to  approve,  he  does  so  at  his  own  risk,  and  they  are  undei 
no  obligation  to  reimburse  him. 

2  Brady  v.  Calhoun,  1  Pa.  St.  140  (1845). 
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the  expenses  of  obtaining  the  returns,  and  then  divide  Bk.  I.  Chap, 
the  net  profits,  partnership  is  created  in  the  profits  if  1-  Sect.  6. 
not  also  in  the  property  which  yields  them.     Many  per- 
plexing cases  may  be  imagined  intermediate  between 
those  here  put  as  examples,  but  the  following  illustra- 
tions will,  it  is  hoped,  enable  the  reader  to  appreciate 
the  distinction  in  question. 

If  several  persons  jointly  purchase  goods  for  re-sale,  Joint  pur- 
with  a  view  to  divide  the  profits  arising  from  the  trans-  c 
action,  a  partnership  is  thereby  created  (g).     But  per-  ^G  * 
sons  who  join  in  the  purchase  of  goods,  not  for  the  pur- 
pose of  selling  them  again  and  dividing  the  profits,  but 
for  the  purpose  of  dividing  the  goods  themselves,  are 
not  partners  and  are  not  liable  to  third  parties  as  if  they 
were.     Coope  v.  Eyre  (r)  is  a  leading  case  in  support  Coope  v. 
of  this  proposition.     There  an  agreement  was  come  to  Eyre- 
that  one  person  should  purchase  oil  and  then  divide  it 
amongst  himself  and  others,  they   paying  him  their 
proportion  of  the  price.     The  oil  was  bought  accord- 
ingly, and  the  purchaser  becoming  bankrupt,  the  seller 
sought  to  make  the  other  parties  to  the  agreement  pay 
for  the  oil.     But  it  was  held  that  the  purchaser  pur- 
chased as  a  principal  and  not  as  an  agent,  and  that  as 
there  was  no  community  of  profit  or  loss,  the  persons 
amongst  whom  the  oil  was  to  be  divided  could  not  be 
*made  liable  as  partners  or  quasi- partners.     In  Hoare  \  *  54] 
v.  Dawes  (s)  there  was  a  similar  agreement,  and  Lord  H°are  v- 
Mansfield  thought  at  first  that  there  was  a  gwem'-part- 
nership,  but  he  and  Willes,  Ashhurt,  and  Buller,  JJ., 
ultimately  decided  that  there  was  not,  there  being  no 
agreement  to  share  profit  or  loss,  and  there  being  no 
pretence  for  holding  the  purchasers  liable  for  the  acts 
of  each  other  by  reason  of  their  holding  themselves 
out  as  partners. 

So  in  Gibson  v.  Lupton  (t),  two  persons  joined  in  the  Gibson  i;. 
purchase  of  some  wheat  with  the  intention  of  dividing  LuPcon- 
and  paying  for  it  equally,  and  it  was  held  that  as  there 
was  no  joint  interest  in  profit  or  loss  they  could  not 
be  considered  partners,  either  as  between  themselves  or 
as  regarded  third  parties. 

Moreover,  part-owners  who  divide  what  is  obtained  Part:owners 

,  sharing  the 

by  the  use  or  employment  of  the  thing  owned,  are  not  produce  of 

thereby  constituted  partners.1     For    example,   if    two  their  pro- 
tenants  in  common  of  a  house  let  it  and  divide  the  rent  perty. 

(?)  Reid  v.  Hollinshead,  4  B.  &  C.         (»•)  1  H.  Blacks.  37. 
(s)  1  Doug.  371.  (t)  9  Bing.  297. 

1  See  Thurston  v.  Horton,  16  Gray,  274  (1860) ;  Chase  v.  Stevens,     ' 
19  N.  H.  465  (1849). 
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Bk.  I.  Chap,  equally  amongst  them,  they  are  not  partners,  although 
•  Sect.  6.  they  may  pay  for  repairs  out  of  the  rent  before  dividing 
it  (u).  So  two  persons  who  are  tenants  in  common  of 
a  race-horse,  and  share  his  winnings  on  the  one  hand, 
and  the  expenses  of  his  keep  on  the  other,  are  not  part- 
ners, but  co  owners  only  (x).  So  part-owners  of  ships 
are  not  usually  partners  (y),  although  they  may  be 
partners  as  well  as  part  owners,  as  was  the  case  in 
Campbell  v.  Mullett  (z).1 

Co-owners  of      So  again  with  respect  to  mines  and  quarries.     Ten- 
mines,  ants  in  common  or  joint  tenants  of  a  mine  or  quarry 
may  or  may  not  be  partners;  and  the  mine  or  quarry 
itself  may  or  may  not  be  part  of  a  common  stock.     But 
it  is  highly  inconvenient,  if  not  altogether  impossible, 
for  co-owners  of  a  mine  or  quarry  to  work  it  themselves 
[  *55]          without  becoming  partners,  at  least  in  the   *  profits  of 
the  mine;  and  persons  who  work  a  mine  or  quarry  in 
common  are  regarded  rather  as  partners  in  trade  than 
as  mere  tenants  in  common  of  land  (a). 

Three  cases  have  here  to  be  considered  : — 

Co-owners  1.  The  co-owners  may  be  partners  not  only  in  the 

partners  in     profits  but  also  in  the  mine  itself.     The  co-owners  are 
ln  then  partners  to  all  intents  and  purposes,  and  their 
mutual  rights  and  obligations    are  determined  by  the 
law  of  partnership  as  distinguished  from  the  law  of  co- 
ownership  (6). 

Co-owners  2.  The  co-owners  may  not  be  partners  at  all  ;  neither 

not  partners  jn  foe  profits  nor  in  the  mine.     Their  mutual  rights 

and  obligations  are  then   determined  by  the  law  of  co- 

(u)  See  per  Willes,  J.,  in  the  case  cited  in  the  next  note.  See, 
also,  Lyon  v.  Knowles,  3  B.  &  Sm.  556,  where  the  gross  receipts 
of  a  theatre  were  divided;  and  London  Financial  Assoc.  v.  Kelk, 
26  Ch.  D.  107. 

(a;)  French  v.  Styring,  2  C.  B.  N.  S.  357;  qusere,  whether  there 
•was  in  this  case  a  partnership  in  the  profits?  It  would  seem  not; 
the  agreement  being  to  divide  the  winnings  as  gross  returns.  See 
ante,  p.  18. 

(y)  Helme  v.  Smith,  7  Bing.  709;  Ex  parte  Young,  2  V.  &  B. 
242;  Ex  parte  Harrison,  2  Eose,  76;  Green  v.  Briggs,  6  Hare,  305. 

(z)  2  Swanst.  551.     See  ib.  p.  575. 

(a)  See  Jeffreys  v.  Smith,  1  Jac.  &  W.  298;  Crawshay  v.  Maule, 
1  Swanst.  495;  Fereday  v.  Wightwick,  1  R.  &  M.  45. 

(l>)  There  is  no  authority  for  saying  that  in  this  case  one  of  the 
partners  can  in  the  absence  of  a  special  agreement  or  custoni, 
assign  his  share  without  the  consent  of  the  other  partners.  That 
in  this  case  the  right  is  to  a  sale,  and  not  to  a  partition  of  the 
mine,  see  Wild  v.  Milne,  26  Beav.  504  ;  Crawshaj  v.  Maule,  1 
Swanst,  495  ;  Lees  v.  Jones,  3  Jur.  N.  S.  954. 

1  Hopkins  v.  Forsythe,   14  Pa.  St.  34  (1850);  Ward  v.   Bode- 
,      man,  1  Mo.  App.  272  (1876);  Phillips  v.  Purington,  15  Me.  425 
(1839). 
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ownership  as  distinguished  from  the  law  of  partner-  Bk.  I.  Chap, 
ship.  In  this  case  each  owner  is  entitled  to  an  account  1-  Sect.  6. 
of  what  the  others  have  got  from  the  mine  more  than 
their 'share  (c);  and  to  transfer  his  share  in  the  mine 
without  the  consent  of  the  other  owners  (d);  and  to 
have  a  partition  made  of  the  mine  between  him  and 
them.  But  the  writer  conceives  that  in  the  casemow 
Supposed  no  owner  is  entitled  to  have  the  mine  sold 
against  the  consent  of  the  others  (e).  Whether,  if  the 
co-owners  cannot  agree  as  to  the  mode  of  working  the 
mine,  an  action  will  lie  for  the  appointment  of  a  re- 
ceiver and  manager,  is  not  settled.  Lord  Eldon  in 
Jefferys  v.  Smith  (/),  is  generally  understood  to  have 
intimated  that  it  will  ;  but  the  case  before  him  was  not 
of  the  description  now  under  discussion,  being  one  in 
which  the  mines  were  worked  in  partnership  ;  and  in  a 
recent  and  *carofully  considered  case  the  contrary  rule  [  *  56] 
was  treated  as  more  correct  (g). 

3.  The  co-owners  of  a  mine  may  work  it  together,  Co-owners 
bring  the  produce  into  a  common  fund,  and  be  partners 
in  the  profits  of  the  mine  but  not  in  the  mine  itself.  In 
this  case  the  mutual  rights  and  obligations  of  the 
owners  are  determined  partly  by  the  law  of  partnership 
and  partly  by  the  law  of  co-ownership,  and  som.e 
curious  anomalies  are  the  consequence.  The  most  im- 
portant of  these  are  as  follows  : — 

1.  Each  co-owner  may  transfer  his  interest  in  the  mine 
and  in  the  partnership  working  it,  without  the  consent 
of  the  other  owners  (h). 

2.  Each  co-owner  is  entitled  to  maintain  an  action 
for  an  account  against  the  others  without  seeking  for 
a  dissolution  of  the  partnership  (*). 

3.  Upon  a  dissolution   of  the  partnership,  the  mine 
itself,  not  being  partnership  property,  must  be  divided 
between  its  several  owners  and  not  be  sold  (fc):  unless 

(e)  Denys  v.  Schuckburgh,  4  Y.  &  C.  Ex.  42. 

(d)  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182. 

(e)  I.  c.,  except  under  the   Act  31  &  32  Viet.  c.  40,  enabling  a 
sale  to  be  made  in  lieu  of  partition.     See  Steward  v.  Blakeway, 
4  Ch.  603,  and  6  Eq.  479. 

(/)  1J.  &  W.  302.  Wynget  v.  Heathcote,  cited  in  4  Y.  &  C. 
Ex.  187,  supports  the  same  view,  but  the  circumstances  of  the 
case  are  not  sufficiently  known. 

(g)  Roberts  v.  Eberhardt,  Kay,  148,  "Where  the  mine  has  been 
worked  in  partnership,  and  the  partnership  has  been  dissolved, 
and  the  mine  ordered  to  be  sold,  an  interim  receiver  and  mana- 
ger will,  if  necessary,  be  appointed.  Lees  v.  Jones,  3  Jur.  N.  S.  954. 

(A)  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182  ;  Crawshay  v.  Maule, 
1  Swanst.  517-9. 

(f)  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182. 

(k)  Steward  v.  Blakeway,  4  Ch.  603,  and  6  Eq.  479.    A  sale 
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Bk.  I.  Chap,  under  the  statute  enabling  sales  to  be  made  in  lieu  of 
*•  Sect-  G-       partition  (/). 

4.  As  between  the  real  and  personal  representatives  of 
a  deceased  partner,  his  share  of  the  mine  will  be  real 
and  not  personal  estate  (m). 

5.  With   a  view  to  a  dissolution  the  court  will,  if 
necessary,  appoint  a  receiver  and  manager  to  carry  on 
the  mine  for  the  benefit  of  all  parties  interested  (n). 

6.  The  obligation  of  each  co-owner  to  account  to  th'e 
[  *  57]          *  others,  is  the  same  as  that  of  one  partner  to  account 

to  his  co-partners,and  much  more  extensive  therefore  than 
the  obligation  which  exists  in  a  case  of  mere  co  owner- 
ship. The  lien  which  each  partner  has  on  the  shares 
of  his  co- partners  for  what  is  due  from  them  to  the 
partnership  extends  to  cases  of  this  3rd  class  (o)  ;  as 
does  also  the  obligation  which  one  partner  is  under  to 
account  to  his  co-partners  for  benefits  he  may  have  re- 
ceived in  respect  of  the  common  property.  It  has  been 
decided  that  where  two  tenants  in  common  of  a  mine 
construct  a  shaft  at  their  own  expense  in  land  belong- 
ing to  one  of  them  exclusively,  money  paid  by  a  stran- 
ger for  the  use  of  that  shaft  belongs  to  both  tenants 
and  not  exclusively  to  him  in  whose  land  the  shaft  is 
constructed  (p). 


Note  on  the  remedies  available  by  one  co-owner  against 
the  others. 

In  order  still  further  to  understand  the  differences  between  co- 
ownership  and  co-partnership  it  is  necessary  to  compare  thei 
rights  and  remedies  of  co-owners  against  each  other  with  the  cor- 
responding rights  and  remedies  of  partners.  The  rights  and 
remedies  of  partners  inter  se,  will  be  fully  investigated  here- 
after ;  but  as  there  is  no  compendious  summary  of  the  rights  and 
remedies  of  co-owners  inter  se,  the  following  note  is  here  ap- 
pended. 

was  decreed  in  the  cases  referred  to,  ante,  note  (b),  but  in  tb< 
the  mine  was  a  partnership  asset.     Consider  the  analogous 
of  a  ship. 

(0  31  &  32  Viet.  c.  40. 

(m)  Steward  v.  Blakeway,  ubi  sup. 

(n)  Roberts  v.  Eberhardt,  Kay,  148 ;  Lees  v.  Jones,  3  Jur. 
S.  951  :  Jefferys  v.  Smith,  1  J.  &  W.  302  ;  Rowe  r.  Wood,  2  ib. 
553  ;  Wynget  v.  Heathcote,  cited  4  Y.  &  C.,  Ex.  187.  Whether 
a  receiver  and  manager  will  be  appointed  if  no  dissolution  is : 
sought,  see  the  judgment  in  Roberts  v.  Eberhardt. 

(o)  Fereday  v.  Wightwick,  1  R.  &  M.  45  ;  Roberts  v.  Eber- 
hardt, Kay,  148  ;  Crawshay  v.  Maule,  1  Swanst.  495. 

(p)  Clegg  v.  Clegg,  SGiff.  322. 
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The  obligation  of  a  partner  to  account  with  his  co-partner  Bk.  I.  Chap. 
arises  ex  contractu,  and  this  obligation  is  not  confined  to  the  part-  1-  Sect  6. 
ners«themselves,  but  devolves,  with  his  correlative  right,  upon 
their  respective  representatives.  The  obligation  of  one  co-owner 
to  account  with  the  other  for  the  profits  which  may  have  arisen 
from  the  common  property  cannot  be  based  upon  contract  where 
no  contract  has  been  entered  into  ;  but  it  by  no  means  follows, 
•  that  because  there  is  no  contract,  express  or  tacit,  to  share 
profits,  each  co-owner  ought  to  be  entitled  to  get  what  he  can 
and  to  keep  what  he  may  get.  This  was  seen  plainly  enough 
by  the  Roman  lawyers,.who  properly  held  an  obligation  to  arise 
quasi  ex  conlractu,  and  who  found  no  difficulty  in  declaring  that 
every  co-owner  ought  to  account  to  the  others  for  the  profits  re- 
ceived by  himself,  and  to  contribute  with  them  to  the  expenses 
properly  incurred  for  the  common  benefit  (q).  Our  ancestors, 
however,  seem  to  have  taken  a  different  view  of  the  matter. 

*By  the  strict  rule  of  the  common  law,  one  co-owner  of  land  [~  *  58] 
was  entitled  to  no  account  from  another  unless  the  former  had 
made  the  latter  his  bailiff,  or  had  been  actually  ousted  from  the 
laud  (r)  ;  and  one  co-owner  of  a  chattel  had  no  remedy  against 
another,  unless  he  had  destroyed  the  common  property  (s).  The 
statute  4  Anne,  c.  16,  $  27,  has  placed  co-owners  of  land  in  a 
somewhat  better  position  than  they  were  in  before,  by  enacting 
that  an  action  of  account  may  be  maintained  by  one  co-owner 
against  another  for  receiving  more  than  his  share  :  but  nothing 
has  been  done  to  improve  the  law  as  to  co-owners  of  chattels  ex- 
cept by  the  introduction  by  Equity  Judges  of  rules  founded  on 
the  principles  of  the  Roman  law. 

The  inadequacy  of  the  remedies  available  by  one  co-owner 
against  another  at  common  law  is  justified  by  early  writers  upon 
the  ground  that  each  tenant  in  common  has  it  in  his  own  power 
to  enter  on  the  common  property,  if  it  be  land,  and  to  get  pos- 
session of  the  common  property,  and  retain  it.  if  it  be  an  ordinary 
chattel  ;  and  according  to  the  writers  in  question,  it  is  only  when 
one  co-owner  prevents  the  other  from  entering  in  the  first  case, 
and,  by  destroying  the  chattel,  from  getting  possession  of  it  in 
the  other,  that  there  is  any  necessity  for  having  recourse  to  an 
action  (f).  The  unsatisfactory  nature  of  this  reasoning  is  too  ap- 
parent to  require  comment ;  for  admitting  its  force  in  the  case 
of  land,  it  is  plainly  in  the  highest  degree  unjust  to  allow  one  co- 
owner  of  a  valuable  chattel  to  keep  it  exclusively  in  his  own  pos- 
session, and  to  tell  the  other  that  his  only  remedy  is  to  take  it 
peaceably  when  he  sees  his  time,  and  having  got  it  to  be  careful 

(q)  See  Inst.  lib.  3,  tit.  27,  U  3-5;  and  Dig.  lib.  x.  tit.  2,  1,  25, 
§  16,  and  tit.  3,  1.  4,  §  3,  and  lib.  xvii.  tit.  2,  1.  34. 
(r)  See  Co.  Lit.  200. 
(s)  Ibid. 
(<)  See  Lit.  §  323. 
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Bk.  I.  Chap,  not  to  part  with  it.     Unsatisfactory,  however,  as  the  reasoning 
1.  Sect.  6.        iS)  it  affords  the  only  explanation  of  the  actual  state  of  the  law 
upon  the  subject  under  consideration. 

In  order  to  understand  accurately  the  remedies,  which  by  the 
law  of  this  country  are  available  for  one  co-owner  against  an- 
other, it  is  necessary,  in  the  first  place,  to  distinguish  land  from 
chattels. 

1.    With  respect  to  land. 

Co-owners  of      1-  If  land  is  owned  by  several  persons,  jointly  or  in  common, 
land.  each  is  entitled  to  enter  upon  and  occupy  it  (u). 

2.  If  any  one  of  them  is  actually  excluded  by  the  others  he 
can  bring  an  action  for  the  recovery  of  his  undivided  share  (x]  ; 
and  having  recovered  he  can  sue  for  mesne  profits  (y)  ;  and  in  an 
action  for  them  the  jury  are  not  bound  to  confine  the  damages 
to  the  value  of  the  actual  profits  made  by  the  defendant  (z).     In 

f  *  591  case  °f  actual  exclusion  or  destruction  an  action  for  *  damages 

will  also  lie  by  one  co-owner  against  the  other  (a)  ;  and  now  an 
injunction  and  a  receiver  can  be  obtained,  even  although  there  is 
no  actual  exclusion  (6). 

3.  Subject  to  the  provisions  of  the  act  of  31  &  32  Viet.  c.  40, 
one  co-owner  of  land  is  entitled  to  have  it  divided  between  him- 
self and  the  other  owners,  although  they  may  not  desire  a  parti- 
tion (c). 

4.  If  one  co-owner  makes  the  other  his  bailiff  or  receiver,  the 
latter  can  be  compelled  to  account,  not  only  for  what  he  has  re- 
ceived, but  also  for  what  he  might  have  received  without  his  own 
wilful  default  (rf). 

5.  And  by  the  statute  of  Anne  (4  Anne,  c.  19,  \  27)  one  co- 
owner  who  receives  more  than  his  share  can  be  made  to  account 
to  the  other  owners  for  what  he  has  received  more  than  he 
ought  (e). 

(w)  Lit.  \  323.  One  is  not  entitled  to  a  receiver  as  against  the 
others  if  they  do  not  exclude  him,  Sandford  v.  Ballard,  30  Beav. 
109.  See  infra,  note  (6). 

(x)  Lit.  \\  322  and  323  and  Coke's  Com.  upon  them.  As  to 
evidence  of  actual  exclusion,  see  Doe  v.  Prosser,  Cowp.  217  ; 
Jacobs  v.  Seward,  L.  R.  5  H.  L.  464. 

(y)  Good  title  v.  Tombs,  3  Wils.  118. 

(z)  Ibid. 

(a)  Cresswell  v.  Hedges,  1  H.  &  C.  421,  where  the  defendant 
paid  money  into  Court  in  respect  of  the  damage  to  the  plaintiff's 
share. 

(6)  See  Jud.  Act,  1873,  |  25  el.  8.  Porter  v.  Lopes,  7  Ch.  D. 
358;  Sandford  v.  Ballard,  33  Beav.  401. 

(c)  See  Bac.  Ab.  Joint-tenants,  I.  7,  and  Agar  v.  Fairfax,  17 
Ves.  533,  and  the  notes  to  it  in  2  Wh.  &  Tud.  L.  C: 

(d)  Co.  Lit.  200  6,  and  172  a. 

(e)  The  remedy  at  law  was  by  an  action  of  account  and  not  by 
an  action  for  money  had  and  received,  Thomas  v.  Thomas,  5  Ex. 
28 ;  Jacobs  v.  Seward,  L.  R.  5  H.  L.  464. 
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6.  But  it  has  been  decided,  since  the  passing  of  this  statute,  Bk.  I.  Chap, 
that  one  co-owner  of  land,  who  merely  occupies  the  whole,  is  not  !•  Sect.  6. 
liable  to  pay  any  rent  to  the  other  owners  (/). 

7.  And  it  has  also  been  decided  that  if  one  co-owner  not  only 
occupies  the  whole  land,  but  expends  his  own  industry  and  capi- 
tal upon  it,  and  thereby  realises  profit  (e.  g.  by  farming),  he  is 
not   liable   to   account  to  his  co-owners  for  any  share  of  such 
profit  (g). 

8.  But  if  one  co-owner  of  land  derives  gain,  not  from  the  mere 
use  of  the  land  by  himself,  but  by  being  paid  for  the  use  thereof 
by  others,  he  must  account  to  the  other  owners  for  what  he  re- 
ceives beyond  his  own  share  (h). 

9.  A  fortiori,  if  one  co-owner  of  land  derives  gain  by  wasting 
the  common  property,  he  is  liable  to  account  to  the  other  owners 
for  their  shares  of  the  money  so  obtained  (i).     He  can  also  be 
restrained  by  a  co-tenant  from  committing  destructive  waste  (k), 

but  not  from  cutting  timber  in  a  *  proper  and  judicious  manner  ;  I"  *  601 
nor,  it  is  conceived,  from  mining  in  a  similar  way  (I). 

10.  If  one  of  several  joint  tenants,  or  tenants  in  common  of  a 
house,  lays  out  money  in  necessary  repairs,  his  outlays  will  be 
taken  into  account  upon  a  partition  or  sale  (m)  ;  but  he  cannot 
enforce  contribution  by  an  action  for  damages  (n)  ;  nor  has  he 
any  lien  on  the  house  or  on  the  interest  of  his  co-tenants  therein 
for  their  shares  of  the  expense  (o). 

* 
2.    With  respect  to  chattels. 

Ships  are  by  far  the  most  important  chattels  usually  owned  in  Co-owners  of 
common.      But  great  care  is  required  in  applying  the  rules  which  Chattels, 
govern  ships  to  other  chattels  ;  for,  in  the  first  place,  the  princi- 

(  f )  Teasdale  v.  Sanderson,  33  Beav.  534  ;  Wheeler  v.  Home, 
Willes,  208  ;  M'Mahon  v.  Burchell,  2  Ph.  127.  But  see  Druryv. 
Drury,  1  Rep.  in  Ch.  49.  In  Turner  v.  Morgan,  8  Ves.  145,  there 
was  exclusion.  Where  one  of  the  co-owners  is  an  infant,  see 
Pascoe  v.  Swan,  27  Beav.  508. 

(g}  Henderson  v.  Eason,  17  Q.  B.  701,  and  2  Ph.  308  ;  Jacobs 
v.  Seward,  L.  E.  5  H.  L.  464. 

(h)  Henderson  v.  Eason,  17  Q.  B.  701.  See  too,  Cleggv.  Clegg, 
3  Giff.  322,  ante,  p.  57.  note  (p)  ;  Carter  v.  Home,  1  Eq.  Ca.  Ab. 
17,  as  to  snaring  benefits  derived  by  one. 

(i)  Co.  Lit  200  b  ;  Martyn  v.  Knowllys,  8  T.  R.  145.  See  the 
last  sentence  in  the  judgment.  See,  as  to  injunctions  to  restrain 
waste,  Twort  v.  Twort,  16  Ves.  128. 

(k)  Arthur  v.  Lamb,  2  Dr.  &  Sm.  428  ;  Wilkinson  v.  Haygarth, 
12  Q.  B.  837. 

(1)  Arthur  v.  Lamb,  2  D.  E.  &  Sm.  428  ;  Wilkinson  v.  Hay- 
garth,  12  Q.  B.  837. 

(m)  See  Leigh  v.  Dickeson,  15  Q.  B.  D.  60. 

(n)  Ibid.,  where  the  passages  in  Co.  Lit.  200  a,  and  F.  K  B. 
162,  and  the  old  writ  of  contribution,  are  explained. 

(o)  Be  Leslie,  23  Ch.  D.  552.  See  also  Kay  v.  Johnson,  21 
Beav.  536  ;  Teasdale  v.  Sanderson,  33  Beav.  534. 
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Bk.  I.  Chap,    pies  enforced  in  the  court  of  admiralty  differ  in  many  important 

1.  Sect.  6.  respects  from  those  by  which  the  ordinary  courts  are  governed  ; 
and,  in  the  next  place,  the  stringent  provisions  of  the  ship  regis- 
try acts  have  frequently  rendered  it  impossible  to  apply  to  ships 
those  general  doctrines  of  equity  which  are  applicable  to  other 
kinds  of  property.  For  the  purpose,  therefore,  of  avoiding  error 
in  pursuing  the  present  subject  of  inquiry,  ships  must  be  distin- 
guished from  other  chattels. 

1.  Ships.  A  considerable  portion  of  the  law  which  regulates  the  mutual 

rights  and  obligations  of  part-owners  of  ships  is  based  upon  the 
assumption  that  it  is  particularly  for  the  benefit  of  the  public  that 
ships  should  not  lie  idle  (p).  Hence  it  is  that  a  majority  of  the 
part-owners  of  a  ship  can  employ  her  against  the  will  of  the 
others,  upon  giving  them  security  to  the  value  of  their  shares  (q) ; 
a  course  which  cannot  be  taken  by  a  majority  of  the  part-owners 
of  any  other  chattel.  Where  a  ship  is  sent  on  a  voyage  by  some 
of  the  part  owners  against  the  will  of  the  others,  the  dissentients 
are  not  entitled  to  share  the  profits  of  the  voyage  (r),  nor  are 
they  liable  to  contribute  to  its  losses  (s).  But  where  a  ship  is 
employed  by  all  the  part-owners,  or  by  some  of  them,  but  not 
against  the  will  of  the  others  (<),  they  all  share  her  gross  earn- 
ings, and  contribute  to  the  expenses  incurred,  in  obtaining  them; 
and  in  such  a  case  there  is  little,  if  any,  difference  between  the 
account  which  is  taken  between  the  part-owners,  and^that  which 
would  be  taken  if  they  were  actually  partner^. 

f  *  611  *  Before  any  division  of  profits  amongst  the  part-owners,  the 

gross  freight  or  earnings  of  the  adventure  must  be  applied  in 
payment  of  the  expenses  of  the  voyage  yielding  them,  including 
the  costs  of  repairs  and  outfit  for  that  voyage  (?().  Lord  Hard- 
wicke  went  further,  and  held  that  each  part-owner  had  a  lien  on 
the  ship  itself,  and  on  the  proceeds  of  its  sale  for  the  balance  due 
to  him  from  the  other  owners  on  the  joint  account,  and  had  a 
right  to  a  sale  of  the  ship  as  if  it  were  partnership  property  (x). 
But  Lord  Eldon  thought  this  was  going  too  far;  and  he  reversed 
Lord  Hardwicke's  decision;  and  it  is  now  settled  that  there  is  no 

(p)  See  Machlachlan  on  the  Law  of  Merchant  Shipping,  p.  90, 
ed.  2. 

(q)  Ibid.  p.  94. 

(r)  Anon.,  2  Ch.  Ca.  36  ;  Davis  v.  Johnston,  4  Sim.  539. 

(»)  Horn  v.  Gilpin,  1  Ambl.  255.  Davis  v.  Johnston,  4  Sim. 
539,  is  not  opposed  to  this.  The  marginal  note,  however  is  cal- 
culated to  mislead. 

(t)  Strelly  v.  Winson,  1  Vern.  296,  as  corrected  by  Horn  v.  Gil- 
pin,  1  Amb.  255. 

(«)  Green  v.  Briggs,  6  Ha.  395;  Lindsay  v.  Gibbs,  22  Bc-av. 
522,  and  26  ib.  51,  and  3  De  G.  &  J.  690;  Alexander  v.  Simms, 
18  Beav.  80,  and  5  De  G.  M.  &  G.  57. 

(z)  Doddington  v.  Hallet,  1  Ves.  S.  497,  and  see  A.-G.  v.  Bor- 
rodaile,  1  Price,  148,  and  per  Lord  Eldon,  2  V.  &  B.  243. 
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such  lien  or  right  (y}.     Lord  Eldon's  view,  however,  has  not  pre-  Bk.  I.  Chap. 
vailed  in  America  (a).  L  Sect  6- 

Passing  from  ships  to  other  chattels,  the  position  of  a  part-  2.  Other 
owner  not  in  possession  was  at  law  most  disadvantageous;  for  1,  Chattels, 
he  could  not  obtain  possession  otherwise  than  by  taking  the 
thing  itself  if  he  had  the  chance  (a) ;  2,  he  could  not  obtain  the 
value  of  his  share  unless  the  thing  had  been  actually  or  virtually 
destroyed  (?>) ;  and  3,  these  rules  applied  as  well  to  the  produce 
of  the  thing,  as  to  the  thing  itself  (e).  Whether,  if  one  tenant 
in  common  of  a  chattel  sold  it,  the  other  had  any  remedy  at  law 
for  his  share  of  the  money  produced  by  the  sale,  was  doubt- 
ful (rf),  unless  the  sale  had  conferred  a  good  title  to  the  entirety 
upon  the  purchaser,  when  a  remedy  clearly  existed  (e). 

The  obligation  of  a  co-owner  of  a  chattel  to  account  for  the 
gain  which  he  might  have  derived  from  its  use  may  therefore  be 
said  to  have  been  hardly,  if  at  all,  recognised  at  law.  In  equity 
the  case  was  otherwise,  but  it  is  surprising  how  little  direct  au- 
thority there  is  upon  the  subject  of  co-ownership,  if  the  decisions 
relating  to  ships  and  the  winding-up  of  partnerships  are  exclud- 
ed from  consideration.  The  principles,  however,  upon  which 
these  decisions  are  based,  may  safely  be  applied  to  other  cases  if 
the  anomalies  introduced  by  the  ship  registry  acts,  and  the  fact 
that  the  rights  of  partners  and  those  claiming  under  them  de- 
pend upon  contract,  are  borne  in  mind. 

When  the  profits  derived  by  one  part-owner  of  a  chattel  are 
not  attributable  to  his  own  industry  and  exertions,  but  are  sim- 
ply what  he  receives  from  others  in  respect  of  it  (e.g.  dividends 
of  stock,  or  shares,  or  money  paid  for  hire) — or  where  the  profits 
are  produced  in  the  ordinary  '"' course  of  nature  (e.g.  by  breeding)  [  *  62] 
— there  is  no  difficulty  in  coming  to  the  conclusion  that  his  co- 
owners  are  entitled  to  make  him  account  to  them  for  their  shares 
of  what  their  property  may  have  produced.  Further,  when  one 
co-owner  of  a  chattel  derives  gain  from  its  use,  and  those  gains 
are  attributable,  mainly,  or  in  part,  to  his  own  industry  and  ex- 
ertions, justice  to  the  other  owners  and  to  him  requires,  either 
that  the  gains  made  by  him  shall  be  shared  by  all,  they  making 
him  a  proper  allowance  for  his  trouble  and  reimbursing  him  his 
expenses ;  or  that  he  shall  be  allowed  to  keep  the  whole  profits, 

(y)  Ex  parte  Young,  2  V.&  B.242;  Ex  parte  Harrison, 2  Rose. 76. 
(«)  See  Story  on  Part.  ?  444. 

(a)  Lit.  I  323,  and  see  2  Wms.  Saund.  47  o. 

(b)  Co.  Lit.  200;  Jacobs  v.  Seward,  L.  R.  5  H.  L.  464. 

(c)  See  Fennings  v.   Grenville,  1  Taunt.   241,  where  a  whale 
had  been  converted  into  blubber  and  oil. 

(d)  See  Heath  v.  Hubbard,  4  East,  110;  Mayhew  v.  Herrick,  7 
C.  B.  229;  Morgan  v.  Marquis,  9  Ex.  145;  Barton  v.  Williams,  5 
B.  &  A.  395;  and  Williams  v.  Barton,  3  Bing.  139. 

(c)  See  Jacobs  v.  Seward,  L.  R.  5  H.  L.  464,  and  the  cases  in 
the  last  note,  and  per  Willes,  C.J.,  in  Wheeler  v.  Horn,  Willes, 
208. 
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Bk.  I.  Chap,  paying  the  other  owners  a  proper  sum  for  the  tise  of  their  prop- 
1.  Sect.  G.  erty.  Of  these  two  modes  of  adjusting  the  rights  of  the  parties, 
the  first  seems  to  be  most  in  accordance  with  the  course  usually 
adopted  in  analogous  cases.  Notwithstanding,  therelore,  the 
little  direct  authority  upon  the  point,  the  writer  ventures  to  sub- 
mit that  as  a  general  rule  where  one  owner  of  a  chattel  derives 
gain  from  its  use,  he  is,  independently  of  any  contract,  bound  to 
account  for  the  other  owners  for  their  respective  shares,  he  being 
allowed  all  proper  charges  and  expenses  (/). 

Co-owners  of  Cases  may,  nevertheless,  arise  in  which  justice  may  be  done 
patents  and  by  allowing  each  co-owner  to  make  what  he  can  and  to  keep 
copyrights.  vvhat  he  may  get.  This  may  occur  where  the  chattel  is  such 
that  each  co-owner  can,  in  fact,  enjoy  his  rights  to  the  full  ex- 
tent, without  the  concurrence  of  the  other  owners  (e.g.  where 
the  chattel  is  a  patent  for  an  invention).  In  the  case  of  a  pat- 
ent, belonging  to  several  persons  in  common,  each  co-owner  can 
assign  his  share  and  sue  for  an  infringement  (g),  and  can  also 
work  the  patent  himself,  and  give  licences  to  work  it,  and  sue 
for  royalties  payable  to  him  for  its  use  (h) ;  and  it  is  now  settled 
that  he  is  entitled  to  retain  for  his  own  benefit  whatever  profit 
he  may  derive  from  the  working,  although  it  is  perhaps  still  open 
to  question  whether  he  is  not  liable  to  account  for  what  he  re- 
ceives in  respect  of  the  licences  (i).  The  mutual  rights  of  co- 
owners  of  a  copyright,  not  being  partners,  have  not  been  much 
discussed :  but  it  has  been  decided  that  a  licence  to  represent  a 
dramatic  entertainment  granted  by  one  only  of  several  co-own- 
ers of  the  copyright  in  it  does  not  bind  the  others;  nor  prevent 
them  from  recovering  their  shares  of  the  penalties  imposed  by 
statute  on  persons  who  infringe  the  copyright  (fr). 

If  part-owners  of  an  ordinary  chattel  cannot  agree  who  ought 
to  have  it,  or  how  it  ought  to  be  employed,  the  only  remedy  (if 
any)  appears  to  be  by  an  action  for  an  injunction  or  a  receiver 
and  a  sale  (I). 

(/)  See  the  judgment  of  V.-C.  Wigram,  in  Green  v.  Briggs,  6 
Ha.  395,  and  Strelley  v.  Winson,  1  Vern.  297.  See,  also,  1 
Story's  Eq.  Jur.  |  466. 

(g)  See  Dunnicliff  v.  Mallett,  7  C.  B.  N.  S.  209,  and  Walter  r. 
Lavater,  8  ib.  162.  As  to  tenants  in  common  of  trade-marks,  see 
Dent  v.  Turpin,  2  J.  &  H.  139. 

(h)  Sheehan  v.  Great  East.  Rail.  Co.,  16  Ch.  D.  59. 

(/)  Mathers  v.  Green,  1  Ch.  29,  reversing  S.  C.  34  Beav.  170. 
The  same  point  was  discussed,  but  not  decided  in  Hancock  v. 
Bewley,  Johns.  601.  See,  also,  Russell's  Patent,  2  De  G.  &  J. 
130;  Horsley  v.  Knighton's  Patent,  8  Eq.  175. 

(k)  Powell  v.  Head,  12  Ch.  D.  686.  See  some  observations  on 
the  indivisibility  of  copyright  in  4  H.  L.  C.  992. 

(0  See  Jud.  Act,  1873,  §  25,  cl.  8. 
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*  CHAPTER  II.  [«68] 


OF  THE    CONSIDERATION  OF    A  CONTRACT    OF    PART- 
NERSHIP. 

AGREEMENTS  to   share  profits,  like  all    other  agree-  Bk.  I.  Chap, 
ments,  require  to  be  founded  on  some  consideration  in  _ 


order  to  be  binding.1     Any  contribution  in  the  shape  Considera- 
of  capital  or  labour,  or  any  act  which  may  result  in  lia-  tion  for  a 
bility  to  third  parties  is  a  sufficient  consideration  to  partnership, 
support  such  an  agreement  (a).2 

A  bond  fide  contract  of  partnership  is  not  invalidated 
by  the  unequal  value  of  the  contributions  of  its  mem- 
bers, for  they  must  be  their  own  judges  of  the  ade- 
quacy of  the  consideration  of  the  agreement  into  which 
they  enter. 

As  observed  by  Vice-Chancellor  "Wigram,  "If  one 
man  has  skill  and  wants  capital  to  make  that  skill  avail- 
able, and  another  has  capital  and  wants  skill,  and  the 
two  agree  that  the  one  shall  provide  capital  and  the 
other  skill,  it  is  perfectly  clear  that  there  is  a  good 
consideration  for  the  agreement  on  both  sides,  and  it 
is  impossible  for  the  Court  to  measure  the  quantum  of 
value.  The  parties  must  decide  that  for  themselves  "  (6). 

It  often  happens  that  persons  agree  that  all  profits  Profits  to  be 
shall  be  shared  rateably,  and  nevertheless,  that  all  losses  shared,  but 
shall  be  t>orne  by  some  or  one  of  them  exclusively.   c 
Such  an  agreement  is  not  necessarily  invalid  as  a  nu- 
dumpactum;  for  it  is  nothing  more  than  an  agree- 
ment, providing,  amongst  other  things,  that  some  or 
one  of  the  partners  shall  indemnify  the  others  against 
losses;  and  the  very  fact  that  these  latter  become,  or 
agree  to  become,  partners  is  quite  sufficient  considera- 
tion to  give  validity  to  a  contract  that  they  shall  be  in- 
demnified,    Such  agreements  appear,  moreover,  to  be 
reasonable,  where  the  partners  *  indemnified  leave  the  [  *  64] 
whole  management  of  the  concern    to  their  co-part- 
ners (c). 

(a)  See  The  Herkimer,  Stewart's  Adm.  Rep.  23  ;  Anderson's 
case,  7  Ch.  D.  75. 

(6)  Dale  v.  Hamilton,  5  Ha.  393. 

(c)  Geddes  v.   Wallace,  2  Bli.  270,  is  an   instance  of  such  an 

1  Mitchell  v.  O'Nale,  4  Nev.  504  (1868). 

2  Kimmins  v.  Wilson,  8  W.  Va.   584  (1875).     So  will  mutual 
promises,  Coleman  v.  Eyre,  45  N.  Y.  38  (1865)  ;  Belcher  v.  Con- 
ner, 1  S.  Car.  88(1804)  ;  Breslinfl.  Brown,  24  Ohio  St.,  565(1874). 

9  LAAV  OF  PARTNERSHIP. 
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Of  the  return  of  premiums. 

Bk.  I.  Chap.       It  frequently  happens,  when  one  person  is  admitted 

2- into  partnership  with  another  already  established  in 

Premiums,  business,  that  it  is  agreed  that  the  incoming  partner 
shall  pay  the  other  a  premium,  i.e.,  a  sum  of  money  for 
his  own  private  benefit.  Such  an  agreement  is  valid; 
and  if  the  premium  is  not  duly  paid,  it  may  be  recov- 
ered by  an  action,  provided  the  plaintiff  has  been  ready 
and  willing  to  take  the  defendant  into  partnership  as 
agreed  (d).1 

The  consideration  for  the  premium  is  not  only  the 
creation  of  a  partnership  between  the  person  who  takes, 
and  him  who  parts  with,  the  money,  but  also  the  con- 
tinuance of  that  partnership;  and  if  a  person  on  his 
entry  into  a  partnership  pays  a  premium  and  then  the 
partnership  is  determined  sooner  than  was  expected, 
the  question  arises  whether  any,  and  if  any,  what  part 
of  the  premium  ought  to  be  returned  ? 

In  order  to  determine  this  point,  it  is  necessary  in 
the  first  place  to  ascertain  whether  the  agreement  for 
the  premium  was  or  was  not  tainted  with  fraud. 
Premiums  If  a  person  has  been  deluded  into  becoming  a  part- 

returnable  in  ner  by  false  and  fraudulent  representations,  and  has 
cases  of  paid  a  premium,  he  may  take  one  of  two  courses;  viz., 
either  abide  by  the  contract  and  claim  compensation 
for  the  loss  occasioned  by  the  fraud,  which  he  may  do 
in  taking  the  partnership  accounts;  or  he  may  disaffirm 
the  contract,  and  thereb}  entitle  himself  to  a  return  of 
L  ""J  the  whole  of  the  money  he  has  paid  (e).  And  *  in  a 
case  of  this  sort  in  the  event  of  the  bankruptcy  of  the 
defrauding  partner,  the  amount  of  the  premium  paid 
to  him  is  a  debt  provable  against  his  estate  in  compe- 
tition with  his  separate  creditors  (/). 

agreement.  However,  in  Brophy  v.  Holmes,  2  Moll.  1,  the  L. 
C.  Hart  expressed  an  opinion  that  an  agreement  between  A.  and 
B.  that  A.  should  advance  capital,  that  B.  should  be  sole  mana- 
ger, and  that  they  should  divide  the  profits  equally,  but  that  all 
losses  should  fall  on  B.  was,  as  regards  the  last  stipulation,  void, 
as  being  nudum  pactum ;  and  his  Lordship  thought  that  under 
such  an  agreement  the  losses  should  be  borne  equally.  But  see, 
as  to  such  partnerships,  ante,  pp.  15,  et  seq. 

(d)  Walker  v.  Harris,  1  Anstr.  245,  where  it  was  held  that  no 
partnership  deed  need  be  tendered. 

(e)  See  infra,  pp.  65,  et  seq. ;  and  as  to  rescinding  for  fraud,  in- 
fra, book  iii.  c.  10. 

(/)  Ex  parte  Turquand,  2  M.  D.  &  D.  339  ;  and  see  Bury  v. 

1  See  Blount  v.  Williams,  28  Ark.  374  (1872),  where  A.  sold  B. 
on  time  a  half  interest  in  his  business,  and  was  allowed  to  sue 
the  latter  for  the  payments  when  due,  although  they  were  now 
partners. 
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But  if  the  agreement  by  virtue  of  which  the  partner-  Bk.  I.  Chap, 
ship  was  entered  into,  and  the  premium  became  paya-  2- 


ble,  is  not  tainted  by  fraud,  then  the  proper  mode  of  Return  of 
dealing  with  the  premium  is  not  so  easy  to  determine,  premium 
In  the  first  place,  assuming  the  partnership  to  have  where  the 
been  in  fact  created,  it  is  clear  that  there  has  not  been 
a  total  failure  of  consideration  for  the  premium;  and,  failed, 
consequently,  it  cannot  be  recovered  as  money  paid  for 
a  consideration  which  has  failed  (g).  In  the  next 
place,  persons  who  enter  into  partnership  know  that  it 
may  be  determined  at  any  time  by  death  and  other- 
events;  and  unless  they  provide  against  such  contin- 
gencies, they  may  fairly  be  considered  as  content  to 
take  the  chance  of  their  happening,  and  the  tendency 
of  modern  decisions  is  to  act  on  this  principle  (h). 

On  the  other  hand,  if  a  person  receives  a  premium  Apportion- 
for  taking  another  into  partnership,  which  is  to  endure  ment  of 
for  a  certain  time,  and  then  himself  does   anything 
which  determines  the  partnership  before  that  time  has  nership 
elapsed,  he  may  be  fairly  considered  as  having  pre   ceases  sooner 
eluded  himself  from  insisting  on  his  strict  right  to  retain  than  was 
or  be  paid  his  whole  premium.     Moreover,  where  there  exPec 
has  been  no  misconduct,  a  premium  paid  for  a  partner- 
ship for  a  term  of  years  has  been  held  apportionable 
in  the  event  of  a  premature  determination  of  the  part- 
nership by  an  unforeseen  occurrence.     The  fact  that 
the  consideration  for  the  premium  has  partially  failed 
has  been  considered  sufficient  to  render  it  inequitable 
to  retain  or  obtain  payment  of  the  whole  premium  (i). 

*  The  principles  applicable  to  cases  of  this  descrip-  [  *  66] 
tion  are  not  even  yet  well  settled;  nor  are  the  decisions 
upon  them  easy  to  reconcile. 

The  following  rules  are,  however,  submitted  to  the 
reader  as  guides  on  this  subject: — 

1.  Where  a  partnership  is  entered  into  for  no  speci-  1-  Partner- 
fied  time,  and  there  is  no  agreement  for  a  return  or  an  shiPs  at  wil1- 

Allen,  1  Coll.  589.  The  case  of  Ex  parte  Broome,  as  reported  in 
1  Rose,  69,  is  opposed  to  this,  but  see  on  that  case  the  note  in 
1  Coll.  598,  and  the  observations  at  the  end  of  the  judgment,  ib. 
p.  607. 

(g)  See  Taylor  v.  Hare,  1  Bos.  &  Pul.  N,  R.  260. 

(A)  Whincup  v.  Hughes,  L.  R.  6  C.  P.  78;  Ferns  v.  Carr,  28 
Ch.  D.  409.  See,  also,  Akhurst  v.  Jackson,  1  Swanst.  85;  Bond 
v.  Milbourn,  20  W.  R.  197. 

(t)  Similar  views  have  been  taken  with  respect  to  what  is 
right  in  cases  of  a  similar  kind,  arising  on  the  death  of  a  solicitor 
who  has  been  paid  a  premium  by  an  articled  clerk.  See  Hirst  v. 
Tolson,  2  Mac.  &  G.  134;  Ex  parte  Bayley,  9  B.  &  C.  691.  But 
these  cases  have  been  since  disapproved.  See  Whincup  v. 
Hughes,  L.  R.  6  C.  P.  78,  and  Ferns  v.  Carr,  28  Ch.  D.  409. 
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apportionment  of  the  premium  in  the  event  of  an  unex- 
pected determination  of  the  partnership,  no  part  of  the 
premium  is  returnable  on  the  happening  of  such  event.1 
A  case  of  fraud  must  be  dealt  with  on  its  own  demerits; 
and  a  person  taking  another  into  partnership  for  no  de- 
finite time  cannot,  as  soon  as  he  has  received  the  pre- 
mium, dissolve  the  partnership  and  retain  what  has 
been  paid  as  the  consideration  for  it  (k).  But  laying 
aside  fraud,  and  supposing  there  to  be  nothing  except 
a  partnership  created  for  no  specified  time  and  deter - 
•mined  soon  after  its  creation,  it  is  difficult  to  hold  that 
it  was  in  fact  entered  into  for  a  longer  time,  and  that 
the  person  who  came  in,  paying  a  premium,  has  not 
got  all  for  which  he  stipulated  (T). 

2.  Where  a  partnership  is  entered  into  for  a  speci- 
fied time,  and  is  determined  prematurely,  the  first  mat- 
ter for  consideration  is  whether  the  parties  have  come 
to  any  agreement  on  the  dissolution.  If  they  have, 
and  if  they  also  provided  for  the  premium,  it  must  be 
dealt  with  according  to  the  agreement;  but  if  the 
agreement  on  dissolution  is  silent  with  respect  to  the 
premium,  the  inference  is  that  the  parties  did  not  in- 
tend to  deal  with  it,  nor  to  vary  their  rights  to  it  under 
the  original  agreement  for  its  payment  (m). 

*  Where,  however,  no  agreement  is  come  to  on  the 
dissolution,  then  the  cause  of  dissolution  must  be  con- 
sidered. 

(a. )  Death  is  a  contingency  which  all  persons  enter- 
ing into  partnership  know  may  unexpectedly  put  an 
end  to  it.  If,  therefore,  they  do  not  expressly  guard 


(k)  Featherstonhaugh  v.  Turner,  25  Beav.  382.  See,  also, 
Hamil  v.  Stokes,  Dan.  20,  and  Burdon  v.  Barkus,  4  De  G.  J.  & 
J.  42,  per  L.  J.  Turner. 

(/)  Seeder  Lord  Eldon  in  Tattersall  v.  Groote,  2  Bos.  &  P.  134. 

(m)  See  Lee  v.  Page,  30  L.  J.  Ch.  857,  and  7  Jur.  N.  S.  768. 
A  mere  consent  to  dissolve  may  leave  all  questions  of  this  sort 
open,  as  in  Astle  v.  Wright,  23  Beav.  77;  Wilson  v.  Johnstone, 
16  Eq.  606;  Bury  v.  Allen,  1  Coll.  589. 

1  As  to  this  see  Carlton  v.  Cummings,  51  Ind.  478  (1875), 
•where  A.  bought  of  B.,  a  dentist,  a  half  interest  in  the  latter's 
tools,  goodwill,  furniture,  business  and  profits  on  the  arrange- 
ment that  A.  was  to  be  a  silent  partner,  and  was  to  put  his  son  C., 
a  young  dentist,  in  his  place.  The  consideration  for  the  sale  was 
the  conveyance  of  eighty  acres  of  land  valued  at  $3200.  The 
parties  subsequently  agreed  that  $2000  went  for  the  goodwill  of 
B.  After  about  a  year  B.  dissolved  the  firm,  and  A.  alleging 
that  the  partnership  should  endure  for  their  joint  lives  and  that 
this  was  the  consideration  for  the  premium  paid,  brought  his  ac- 
tion for  damages.  It  was  held,  however,  that  he  could  recover 
nothing. 
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against  this  risk,  they  may  reasonably  be  treated  as  Bk.  I.  Chap. 

content  to  incur  it;  and  if  death  should  unexpectedly  ^ ' 

happen,  no  return  of  premium  not  expressly  provided 
for  can,  it  is  apprehended,  be  demanded  (ri).  But  even 
in  this  case,  if  a  person  knows  himself  to  be  in  a  dan- 
gerous state  of  health,  and  conceals  that  fact,  and  in- 
duces another  to  enter  into  partnership  with  him,  and 
to  pay  him  a  premium,  and  shortly  afterwards  dies,  the 
fraud  so  practised  will  entitle  the  partner  paying  the 
premium  to  a  return  of  part  of  it;  and  he  can  obtain 
such  return  in  an  action  for  a  partnership  account :  he 
need  not  rescind  the  contract  in  toto  (o). 

(b. )  Bankruptcy  of  the  partnership  as  distinguished  (&)  By  bank- 
from  the  bankruptcy  of  one  of  the  partners  cannot,  it  ruPtey- 
is  apprehended,  be  a  ground  for  apportioning  a  pre- 
mium; for  it  is  a  contingency  which  every  one  may  fairly 
be  taken  as  contemplating  (p).  But  the  bankruptcy  of 
a  partner  receiving  a  premium  is  a  ground  for  its  ap- 
portionment if  he  was  embarrassed  when  the  partner- 
ship commenced,  and  this  fact  was  not  known  to  his 
co-partner  (q);  but  not  if  it  was  (r).  What  the  effect 
would  be  if  he  became  embarrassed  after  the  commence- 
ment of  the  partnership  has  not  been  decided.  The 
bankruptcy  of  the  partner  paying  the  premium  cannot 
entitle  him  or  his  trustee  to  a  return  of  any  part  of  it; 
unless  he  has  been  made  bankrupt  by  his  co-oartner 
who  has  received  the  premium  (s). 

(c. )   The  lunacy  of  a  partner  causing  a  dissolution  (c)  Lunacy, 
would  perhaps  be  considered  as  a  ground  for  appor- 
tioning the  premium.  * 

*  (d. )  Disagreements  between  the  partners  resulting  [  *68] 
in  a  dissolution  have  given  rise  to  much  difficulty.  The  (d)  Disagree- 
tendency  of  modern  decisions  is  to  apportion  the  pre-  ments- 
mium  in  these  cases  not  only  where  neither  partner  is  to 
blame  (£);  but  a  fortiori  where  the  partner  receiving 
the  premium  has  so  misconducted  himself  as  to  give  the 
partner  paying  it  a  right  to  have  the  partnership  dis- 

(n)  See  Whincup  v.  Hughes,  I/.  E.  6  C.  P.  78;  Ferns  v.  Carr, 
28  Ch.  D.  409. 

(o)  Mackenna  v.  Parkes,  36  L.  J.  Ch.  366,  and  15  W.  R.  217. 

(p)  See  Akhurst  v.  Jackson,  1  Swanst.  85. 

(q)  Freeland  v.  Stansfeld,  2  Sm.  &  G.  479. 

(r)  Akhurst  v.  Jackson,  1  Swanst.  85. 

(s)  As  in  Hamil  r.  Stokes,  Dan.  20,  and  4  Price,  161.  In  this 
case  it  is  to  be  observed  that  the  contract  of  partnership  was  not 
rescinded  on  the  ground  of  fraud. 

(<)  Atwood  v.  Maude,  3  Ch.  369. 
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solved  (w);  and  it  matters  not  that  the  latter  may  him- 
self not  be  altogether  free  from  blame  (x) ;  nor  is  the 
rule  altered  by  the  fact  that  the  partners  have  consent- 
ed to  dissolve  since  the  institution  of  legal  proceed- 
ings (y). 

But  where  a  partner  has  paid  or  agreed  to  pay  a 
premium,  and  h.as  so  misconducted  himself  as  to  induce 
the  court  to  dissolve  the  partnership  on  that  ground, 
he  cannot  recover  any  part  of  the  premium  if  he  has 
paid  it,  nor  avoid  paying  it  if  it  is  due  and  it  is  still 
unpaid  (z).  In  Wilson  v.  Johnstone  (a)  V.-C.  Wick- 
ens  held  that  the  misconduct  must  be  such  as  to  amount 
to  a  complete  repudiation  of  the  contract  of  partner- 
ship; but  he  did  not  lay  down  any  rule  for  determining 
what  misconduct  amounts  to  such  a  repudiation,  and 
ihe  statement  in  the  text  is  in  accordance  with  the  latest 
decision  on  the  subject  (6).1 

3.  There  is  no  definite  rule  for  deciding  in  any  par- 
ticular case  the  amount  which  ought  to  be  returned. 
The  time  for  which  the  partnership  was  entered  into, 
and  the  time  for  which  it  has  in  fact  lasted,  are  the 
most  important  matters  to  be  considered;  but  other 
circumstances  must  often  be  taken  into  *  account  in 
order  to  decide  what  is  fair  between  the  parties  (c). 
At  the  same  time  the  rule  generally  adopted  is  to  ap- 
portion the  premium  with  reference  to  the  agreed  and 
actual  duration  of  the  partnership  (d). 


(u)  Bullock  v.  Crockett,  3  Giff.  507.  See,  also,  Rooke  v.  Nis- 
bet,  50  L.  J.  Ch.  588,  where  the  partner  dissolving  was  in  fault, 
and  was  the  party  to  receive  the  premium. 

(a;)  Atwood  v.  Maude,  3  Ch.  369,  where  the  partner  paying  the 
premium  was  plaintiff;  Astle  v.  Wright,  23  Beav.  77;  Pease  v. 
Hewitt,  31  Beav.  22.  Compare  Airey  r.  Borham,  29  Beav.  620, 
where  nothing  was  returned. 

(y)  Bury'v.  Allen,  1  Coll.  589;  Astle  v.  Wright,  23  Beav.  77; 
Wilson  7\  Johnstone,  16  Eq.  606.  Compare  Lee  v.  Page,  7  Jur. 
N.  S.  768,  and  30  L.  J.  Ch.  857. 

(z)  See  Bluck  v.  Capstick,  12  Ch.  D.  863;  Wilson  v.  Johnstone, 
16  Eq.  606;  Airey  v.  Borham,  29  Beav.  620;  Atwood  v.  Maude,  3 
Ch.  369. 

(a)  16  Eq.  606. 

(ft)  Bluck  v.  Capstick,  12  Ch.  D.  863. 

(c)  Lyon  v.   Tweddell,  17  Ch.  D.  529,  which  shows  that  the 
court  has  a  wide  discretion  in  this  matter. 

(d)  See  Wilson  v.  Johnstone,  16  Eq.  606;  Atwood  v.  Maude,  3 


1  If  the  party  who  receives  the  premium  has  been  guilty  of 
fraud  in  running  the  business  or  is  the  sole  cause  of  the  dissolu- 
tion, there  is  no  doubt  that  he  must  refund  the  premium  either 
in  whole  or  in  part.  Broughner  v.  Black,  83  Ky.  521  (1885); 
Richards  v.  Todd,  127  Mass.  167  (1879). 
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The  proper  time  for  obtaining  the  decision  of   the  Bk.  I.  Chap. 

court  upon  the  question  whether  any  part  of  a  premium  ^ 

is  returnable  or  not,  is  the  hearing  of  the  action.  An 
inquiry  on  this  point  will  not  be  added  afterwards  ex- 
cept under  special  circumstances  (e). 

Ch.  369;  Bury  v.  Allen,  1  Coll.  589;  Astle   v.  Wright,  23  Beav. 
77;  Pease  v.  Hewitt,  31  Beav.  22.     Compare  Bullock  v.  Crockett, 
3  Giff.  507;  Freeland  v.  Stansfeld,   1  Sm.   &  G.   479;  Hamil  v. 
Stokes,  Dan.  20,  where  this  rule  was  not  adhered  to. 
(e)  Edmunds  v.  Eobinson,  29  Ch.  D.  170. 
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*CHAPTER  III. 

OF  THE  PERSONS  CAPABLE  OF  ENTERING  INTO  PART- 
NERSHIP. 

THE  parties  to  a  contract  of  partnership  may  be  con- 
sidered with  reference  to 

1.  Their  number. 

2.  Their  capacity. 


SECTION  I. — OF  THE  NUMBER  OF  PARTNERS. 

BY  the  common  law  of  this  country  there  is  no  limit 
to  the  number  of  persons  who  may  be  associated  together 
in  partnership  (a). 

But  from  time  to  time  various  statutes  have  been 
passed,  declaring  that  certain  partnerships  shall  be 
either  altogether  illegal,  or,  at  all  events,  deprived  of 
some  important  rights,  or  exposed  to  serious  penalties, 
if  their  numbers  exceed  a  prescribed  number.  Of 
these  statutes  the  Companies  act,  1862,  is  the  only  one 
of  present  practical  importance.  This  act,  by  §  4, 
limits  the  greatest  number  of  persons  who  can  carry 
on  business  as  partners  otherwise  than  under  its  pro- 
visions to  ten,  if  the  business  is  that  of  bankers,  and  to 
twenty  in  other  cases  (6).  But  this  enactment  does 
not  apply  to  partnerships  formed  before  the  2d  Novem- 
ber, 1862  (see  §  2),  nor  to  those  formed  in  pursuance 
of  some  other  act  of  Parliament,  or  of  letters  patent, 
nor  to  companies  engaged  in  working  mines  within  and 
subject  to  the  jurisdiction  of  the  Stannaries. 

All  the  other  statutes  relating  to  this  subject,  except 
the .  Banking  act  of  7  Geo.  IV.  c.  46,  have  been  re- 
pealed (c) ;  *and  although  that  act  is  still  in  force,  no 
partnership  or  company  can  now  be  formed  under  it. 
That  act  limited  the  number  of  persons  who  could 
lawfully  carry  on  business  as  bankers  in  partnership 
and  issue  notes  (except  under  certain  restrictions),  to 
six  (d). 

(a)  As  to  the  supposed  illegality  of  partnerships  so  large  as  to 
be  incapable  of  practically  suing  and  being  sued,  see  the  vol.  on 
Companies. 

(b)  See  on  this  subject  the  vol.  on  Companies. 

(c)  A  list  of  them  will  be  found  in  the  2d  edit,  of  this  treatise, 
vol.  i.  p.  82. 

(d)  See  on  this  subject,  infra,  book  i.  c.  5,  \  1 
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SECTION  II. — OF  THE  CAPACITY  OF  PARTNERS. 

By  the  law  of  this  country,  a  valid  contract  of  part-  Bk.  I.  Chap, 
nership  can  be  entered  into   between  any  persons  who  3.  Sect-  2. 
are  not  under  the  disabilities  of  minority  or  unsound-  Persons  who 
ness  of  mind,  and  are  not  convicts  within  the  meaning  cannot  be 
of  33  &  34  Viet.  c.  23.     As  will  be  seen  hereafter, when  partners, 
treating  of  illegal  partnerships,  there  are  certain  trades, 
businesses,  and  professions,  which  cannot  be  lawfully 
carried  on,  either  solely  or  in  partnership,  unless  some 
statutory  requisite  has  been  complied  with:  but  now 
that  the  disabilities  under  which  spiritual  persons  for- 
merly  lay  have  been  removed  (e),  the  writer  is  not 
aware  that  there  is   any  class  of  persons  (except  con- 
victs), who,  being  of  sound  mind,  and  over  twenty- one, 
are  rendered  incapable  of  becoming  members  of  a  part- 
nership.    Married  women  may  be  partners,  as  will  ap- 
pear later  on.1 

Agreements  entered  into  between  several  persons, 
some  of  whom  are  by  law  incompetent  to  contract,  are 
not  wholly  null  and  void,  but  are  only  in  some  respects 
less  effective  than  if  all  the  parties  to  them  were  com- 
petent. Hence  there  is  nothing  to  prevent  a  person 
who  is  not  sui  juris  from  being  a  partner.  But  if  any 
such  person  is  a  partner,  his  or  her  want  of  capacity  to 
contract  will  necessarily  give  rise  to  consequences  de- 
serving special  notice.  These  may  be  considered  as 
they  affect,  1,  aliens;  2,  felons  and  outlaws;  3,  infants; 
4,  lunatics;  5,  married  women;  and  6,  corporations  and 
companies. 

*1.  Aliens.  [  *  72] 

There  is  nothing  to  prevent  an  alien,  not  an  enemy,  Alien 
from  being  a  partner  (/)     But  a  public  minister  of  a  friends, 
foreign  state,  accredited  to  and  received  by  the  Queen, 

(e)  The  law  relating  to  the  clergy  is  now  1  &  2  Viet.  c.  106,  $$  Clergy. 
29-31,  and  4  Viet.  c.  14.  Although  a  violation  of  those  laws  is 
attended  with  the  risk  of  suspension  and  deprivation,  it  is  ex- 
pressly enacted  that  contracts  entered  into  contrary  to  them  shall 
not  be  void  /see  Lewis  v.  Bright,  4  E.  &  B.  917'i.  Consequently 
the  disability  under  which  the  clergy  formerly  lay,  and  which 
rendered  all  partnerships  and  companies  of  which  they  were 
d*  facto  members,  illegal  (Hall  v.  Franklin,  3  M.  &  W.  259),  ex- 
ists no  longer. 

(/)  Co.  Lit.  1296;  Bac.  Ab.  Alien,  D.  See,  generally,  as  to 
aliens,  33  Viet.  c.  14. 

1  At  common  law  married  women  having  no  separate  estate 
could  not  con  tract  and  except  where  relieved  from  this  disability 
by  statute,  no  married  woman  can  to-day  in  the  United  States 
enter  into  a  partnership. 
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cannot  be  sued  here  even  in  respect  of  commercial 
transactions  in  which  he  may  have  engaged  (g). 

Alien  enemies  stand  in  a  very  different  position  from 
alien  friends. 

When  two  supreme  powers  are  at  war,  all  persons 
who,  for  the  time  being,  are  the  subjects  of  either,  be- 
come in  contemplation  of  the  civil  tribunals  of  both, 
hostile  to  the  subjects  of  the  other;  and  so  long  as  the 
war  lasts  the  subjects  for  the  time  being  of  the  one 
country  are  incapable  of  entering  into  any  valid  con- 
tract with  the  subjects  of  the  other;  and  all  remedies 
available  for  the  one  against  the  other,  in  respect  of 
transactions  before  the  war,  are  suspended  (/i).  Con- 
sequently no  partnership  can  subsist  between  the  sub- 
jects of  hostile  powers  (i)  l  ;  and  if  two  partners  are 
resident  in  two  different  countries,  their  partnership  is 
determined  by  a  war  between  those  countries  (k).2 

These  doctrines,  however,  are  only  recognised  and 
enforced  by  the  belligerent  powers.  Neutrals  do  not 
apply  them  to  the  determination  of  commercial  ques- 
tions arising  between  the  subjects  of  belligerent  states. 

It  is  to  be  remembered  that  whether  a  person  is  or  is 
not  to  be  considered  as  an  enemy  depends,  not  on 
whether  there  is  war  between  this  country  and  his  na- 
tive land,  but  upon  whether  *  there  is  war  between  this 
country  and  the  country  in  which  he  is  voluntarily  resi- 
dent. It  is  the  place  of  his  residence  cr  trading,  and 
not  the  place  of  his  birth,  which  is  of  importance  in 
in  these  matters  (Z) :  and,  therefore,  if  a  foreigner  comes 
over  here,  enters  into  partnership  here,  and  dwells  here, 
and  then  war  breaks  out  between  this  country  and  that 

(g)  Taylor  v.  Best,  14  C.  B.  487;  Magdalena  Steam  Nav.  Co.  v. 
Martin,  2  E.  &  E.  94. 

(A)Albrecht  v.  Sussmann,  2  V.  &  B.  323;  Willison  v.  Patteson, 
7  Taunt,  440;  Ex  parte  Boussmaker,  13  Ves.  71;  Potts  v.  Bell,  8 
T.  R.  548.  See  the  note  to  Clementson  v.  Blessig,  11  Ex.  141. 

(i)  See  Evans  v.  Richardson,  3  Mer.  469j  and  infra,  the  chapter 
on  dissolution. 

(k)  See  Griswold  v.  Waddington,  15  John.  57,  and  16  ib.  438 
(Amer.).  Whether  peace  operates  retrospectively,  see  New  York 
Life  Ins.  Co.  v.  Statham,  3  Otto,  24  (Amer.);  and  Parsons  on 
Part.  c.  3,  \\  1,  3. 

(/)  See  Albrecht  v.  Sussmann,  2  V.  &  B.  323;  Willison  v.  Patte- 
son, 7  Taunt.  440;  Houriet  v.  Morris,  3  Camp.  303;  Bell  v.  Reid, 
1  M.  &  S.  726. 


1  Scholefield  v.  Eichelberger,  7  Pet.  585  (1833);  The  Rapid,  8 
Cranch.  155  (1814). 

2  Kershaw  v  Kelsey,  100  Mass.   561   (1868);  Ins.   Co.  v.  Hill- 
yard,  37  N.  J.  L.  444  (1874);  Cohen  v.  N.  Y.  Life  Ins.  Co.,  50  N. 
Y.  610  (1872). 
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of  which  he  is  a  native,  the  partnership  will  not,  nor  Bk.  I.  Chap, 
will  his  rights  as  a  partner,  be  affected  by  the  war,  any  3.  Sect.  2. 
more  than  if  he  were  an  Englishman  (m).  On  the 
other  hand,  if  a  partnership  consists  wholly  of  English- 
men, some  of  whom  reside  <4iere  and  some  in  another 
country,  and  war  breaks  out  between  that  country  and 
this,  the  partners  become  enemies  for  all  purposes  of 
trade  and  commerce,  just  as  much  as  if  those  abroad  were 
natives  of  the  country  in  which  they  reside  (n).  The 
same  is  true,  even  in  the  absence  of  any  fixed  residence 
in  the  belligerent  country,  if  some  of  the  partners  go 
over  there  and  trade  there  during  the  war  (o). 

2.  Felons  and  outlaws. 

Formerly  a  felon's  or  outlaw's  share  in  a  partnership  Felons  and 
vested  in  the  Crown  (p);  and  although  a  felon  or  out-  outlaws, 
law  could  contract,  he  could  not  sue  in  his  own  right 
until  his  disability  had  been  removed  ;  i.  e  ,  in  the  case 
of  felony  until  pardon  or  expiration  of  the  term  of 
punishment  ;  and  in  case  of  outlawry,  until  its  re- 
versal (q).  Butno  person  could  plead  his  own  attainder 
or  outlawry  as  a  defence  to  an  action  against  him  (r). 
As  regards  outlaws,  the  law  in  these  respects  *remains  r  *  741 
unchanged  ;  the  law,  however,  respecting  felons  was 
materially  altered  by  33  &  34  Viet.  c.  23.  This  act 
abolished  forfeiture  for  felony  (s),  and  empowers  the 
Crown  to  commit  the  custody  and  management  of  the 
property  of  any  convict  (i.  e.  a  person  sentenced  to 
death  or  penal  servitude  (£))  to  an  administrator  (u), 
in  whom  all  the  convict's  property,  both  real  and  per- 
sonal, then  becomes  vested  (x).  Moreover,  a  convict 
is  absolutely  disabled  from  alienating  any  property  or 
making  any  contracts,  and  from  suing  (y),  except  when 
lawfully  at  large  under  a  proper  license  (z).  Pro- 
vision is  also  made  for  the  appointment  of  an  interim 
curator  of  a  convict's  property  (a).  Practically  this 

(•TO)  See  Wells  v.  Williams,  1  Ld.  Raymond,  282,  and  1  Salk. 
46,  in  which  it  was  held  that  a  plea  of  alien  enemy  was  no  de- 
fence to  an  action  brought  by  a  foreigner  domiciled  here,  though 
there  was  war  between  his  country  and  this. 

(n)  See  M'Connell  v.  Hector,  3  Bos.  &  P.  113;  O'Mealey  v. 
Wilson,  1  Camp.  482,  and  compare  Roberts  v.  Hardy,  3  M.  &  S. 
533,  and  ex  parte  Baglehole,  18  Ves.  525,  and  1  Rose,  271. 

(o)  See  The  Yonge  Klassina,  5  Ch.  Rob.  303;  The  Indian  Chief, 
3  ib.  12;  The  Portland,  ib.  41. 

(p)  Bac.  Ab.  Felony  and  Outlawry  ;  Co.  Lit.  128. 

(q)  Ibid.,  and  see  Bullock  v.  Dodds,  2  B.  &  A.  258. 

(r)  Foster's  Cr.  L.  61.  (s)  §  1.  (/)  |  6.  (u)  \  9 

(*)  \  10.  (y)  \  8.  (z)  \  30.          (o)  g  21,  et  seq. 
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Bk.  I.  Chap,  act   facilitates   the  dissolution   and  winding-up  of   a 
3.  Sect.  2.       partnership  in  the  event  of  a  member  being  convicted 

of  felony  ;  but  it  is  unnecessary  to  allude  further  to 

this  statute  in  the  present  place. 

• 

3.  Infants. 

Infant  part-        An  infant  may  be  a  partner.    But,  speaking  generally, 

ners.  whilst  he  is  an  infant  he  incurs  no  liability  and  is  not 

responsible  for  the  debts  of  the  firm  ;  and  when  he 

comes  of  age,  or  even  before,  he  may,  if  he  chooses, 

disaffirm  past  transactions  (6).1 

The  irresponsibility  of  an  infant  for  the  debts  of  a 
partnership  of  which  he  is  a  member  is  an  obvious 
consequence  of  his  general  incapacity  to  bind  himself 
by  contract,  and  does  not  require  to  be  supported  by 
any  special  authorty  (c).  It  might,  perhaps,  be 
thought  that  an  infant  who  held  himself  out  as  a 
partner  would  be  liable  to  persons  trusting  to  his  rep- 
resentations  if  they  did  not  know  him  to  be  under  age  ; 
but  this  is  not  so  (d),2  and  as  an  infant  is  not  respon- 
[  *  75]  sible  for  the  torts  of  *his  agent,  an  infant  partner  can- 
not be  held  liable  for  the  misconduct  of  his  copartners. 
The  irresponsibility  of  an  infant  as  a  partner,  seems, 
therefore,  to  be  complete,  except  in  cases  of  fraud. 

But  an  infant  who  was  guilty  of  fraud  was  not  so 
free  from  liability  in  equity  as  he  was  at  law  (e)  ;  and 
equitable  as  distinguished  from  legal  relief,  e.g.,  res- 

(b)  See  Goode  v.  Harrison,  5  B.  &  A.  157-9  ;  Ex  partc  Taylor, 
8tDe  G.  M.  &  G.  254. 

"  (c)  Chandler  v.  Parkes,  3  Esp.  76  ;  Jaffray  v.  Frebain,  5  ib. 
47  ;  Gibbs  v.  Merrill,  3  Taunt,  307  ;  and  Burgess  v.  Merrill,  4  ib. 
468,  show  that  an  infant  partner  ought  not  to  be  joined  as  a 
defendant  in  an  action  against  the  firm. 

(d)  See  Price  v.  Hewitt,  8  Ex.  146  ;  Johnson  v.  Pye,  Vin.  Ab. 
Enfant,  H.  2,  pi.  16  ;  Glossop  v.  Colnaan,  1  Stark.  25  ;  Green  r. 
Greenbank,  2  Marsh.  485. 

(e)  See  Wright  v.  Snowe,  2  De  G.  &  S.  321. 


1  McGunn  v.  Hanlin,  29  Mich.  476   (1874);  Dunton  v.  Brown, 
31  Mich.  182  (1875);  and  Whitney  v.  Dutch,  14  Mass.  457  (1817) 
are  authorities  on  this  point. 

2  In  Vinsen  v.  Lockwood,  7  Bush.  458  (1870).     A.,  an  infant, 
•was  a  secret  partner  of  B.,  and  by  falsely  representing,  for  their 
joint  profit,  that  the  latter  was  worthy  of  credit,  induced  C.  to 
sell  him  goods.     It  was  here  held  that  A.'s  infancy  was  a  good 
defence  to  C.'s  action  for  the  price  of  the  goods,  although  he 
might  have  rescinded  his  contract  on  the  ground  of  fraud  and 
reclaimed  the  goods.     See  also  Stoolfoos  v.  Jenkins,  12  S.  &  K. 
403  (1825);    Merriam  v.  Cunningham,  11  Cush.  40  (1883):  Car-' 
penter  v.  Carpenter,  45  Ind.  142  (1873). 
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cission  of  contract,  may  be  obtained  against  him  (/).'  Bk.  I.  Chap. 
In  accordance  with  these  principles,  although,  as  a  rule,  3-  Sect.  %• 
an  infant  cannot  be   made  bankrupt    (g)  ;  yet  if   he 
fraudulently  represents  himself  as  of  age,  and  obtains 
credit  by  his  false  representations,  and  is  made  bank- 
rupt, the  adjudication  against  him  will   not  be   super- 
seded, and  his  deceived  creditors  will  be  paid  out  of 
his  estate  (/&). 

Moreover,  notwithstanding  the  general  irresponsibility  Repudiation 
of  an  infant,  he  cannot,  as  against  his  co-partners,  in-  b.Y  Infant,. 
sist  that  in  taking  the  partnership  accounts  he  shall  be 
credited  with  profits,  and  not  be  debited  with  losses. 
The  infant  partners  must  either  repudiate  or  abide  by 
the  agreement  under  which  alone  he  is  entitled  to  any 
share  of  the  profits  (i)'2 

An  infant  partner  may  avoid  the  contract  into  which  Time  for 
he  has  entered,  either  before  or  within  a  reasonable  time  advoidance 
after  he  has  come  of  age  (k).3     If  he  avoids  the  con- 
tract,  and  has  derived  no  benefit  from  it,  he  is  entitled 

(/)  Lempriere  v.  Lange,  12  Ch.  D.  675. 

(g)  Ex  parte  Jones,  18  Ch.  D.  109,  Ex  parte  Henderson,  4  Ves. 
16o;  Ex  parte  Lees,  1  Deac.  705;  Bel  ton  v.  Hodges,  9  Bing.  365. 

(A)  See  Ex  parte  Watson,  16  Ves.  265;  Ex  parte  Bates.  2  M.  D. 
&  D.  337;  Ex  parte  Unity  Banking  Assoc.,  3  De  G.  &  J.  63. 

(0  See  Lon.  &  N.  W.  Rail.  Co.  v.  McMichael,  5  Ex.  114,  and 
other  cases  of  that  class,  in  the  vol.  on  Companies. 

(fc)  Co.  Lit.  380  b.  Newry  &  Enniskillen  Rail.  Co.  v.  Coombe, 
3  Ex.  565;  Dublin  &  Wicklow  Rail.  Co.  v.  Black,  8  Ex.  181. 

1  See  Vinsen  v.  Lockwood,  7  Bush.  458  (1870).     In  an  infant 
through  fraudulent  representations  as  to  -his  age.induced  an«ther 
party  to  enter  into  a  partnership  with  him,  the  latter  can  rescind 
the  contract  and  dissolve  the  firm  on  this  ground  alone.     Bush 
v.  Linthicum,  59  Md.  344  (1882). 

2  It  is  the  right  of  the  adult  partner  to  insist  that  the  assets  of 
the  firm  be  applied  to  the  payment  of  the  partnership  debts. 
The  infant's  right  to  avoid  his  partnership  contract  is  subject  to 
this  equity.     He  cannot  draw  out  his  original  capital  and  throw 
the  entire  loss  on  the  adult  partner.     All  he  can  do  is  to  compel 
the  latter  to  pay  the  debts  still  due  after  the  capital  of  the  firm 
has  been  exhausted  in  their  payment.     Page  r.  Morse,  128  Mass. 
99  (1880) ;  Morley  v.  Brine,  120  Mass.  324  (]  876).     His  plea  of  in- 
fancy will  excuse  his  personal  liability  for  firm  debts,  but  will  not 
exempt  his  interest  in  the  firm  property  from  the  claims  of  credi- 
tors.   Yates  v.  Lyon,  61  N.  Y.  344  (1875);  Bush  v.  Linthicum,  59 
Md.  344  (1882) ;  Whittemore  v.  Elliott,  7  Hun.  518  (1876).  Nobody 
but  the  infant,  however,  can  take  advantage  of  his  infancy,  as 
his   contract   of  partnership  is   voidable,   not  void.     David  v. 
Bircher,  53  \Vis.  492  (1881). 

3  It  was  said  in  Dunton  v.  Brown,  31  Mass.  182  (1833),  where 
an  infant  endeavored  to  rescind  his  contract  of  partnership  and 
recover  his  capital  and  the  value  of  his  services,  that  neither  he 
(until  he  came  of  age)  nor  his  guardian  could  determine  whether 
such  a  contract  ought  to  be  annulled.     But  in  Sparman  v.  Keim, 
83  N.  Y.  245  (1881),  an  infant  was  allowed  to  do  this. 
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to  recover  back  any  money  paid  by  him  in  part  per- 
formance of  it  (I)  ;  but  he  cannot  do  this  if  he  has 
already  obtained  advantages  under  the  contract,  and  can- 
not restore  the  party  contracting  with  him  to  the  same 
position  as  if  no  contract  had  been  entered  into  (m). 

*  If,  when  an  infant  partner  comes  of  age,  he  is  de- 
sirous of  retiring  from  the  firm,  he  should  express  his 
determination  speedily  and  unequivocally.  It  is  true 
that  by  the  Infants'  Relief  Act,  1874  (n),  promises 
made  by  a  person  who  has  attained  twenty-one  to  pay 
debts  contracted  before  age  cannot  be  enforced  ;  but  a 
person  who  retains  a  share  in  a  partnership  cannot  re- 
tain it  without  its  incidental  obligations  (o),1  and  the 
doctrine  of  holding  out,  is  itself  sufficient  to  impose 
liability  upon  an  adult,  although  he  may  not  long  have 
attained  his  majority.  This  is  well  exemplified  in 
Goode  v.  Harrison  (p).  There  an  infant  was  a  member 
of  a  firm,  and  he  was  known  to  be  a  member.  After 
he  had  attained  twenty-one,  he  did  not  expressly  either 
affirm  or  disaffirm  the  partnership.  He  was  held  liable 
for  debts  incurred  by  his  co-partners  subsequently  to 
that  time.  A  person  who,  before  he  comes  of  age,  rep- 
resents himself  as  a  partner,  must,  when  he  comes  of 
age,  take  care  to  notify  that  he  has  ceased  to  be  a  part- 
ner if  he  desires  to  avoid  liability.2 

4.  Lunatics. 

Lunatic  part-      If  a  lunatic  enters  into  a  contract  with  a  person  who 
nere.  acts  bond  fide*  and  who  does  not  know  of  the  incapacity 

under  which  the  lunatic  labours,  the  lunatic  is  so  far 
bound  by  the  contract,  that  if  it  has  been  executed  he  can- 
not avoid  it  (q).3  So  if  a  person  bond  fide  contracts  with 

(0  Corpe  v.  Overton,  10  Bing.  253. 

(m)  Holmes  v.  Blogg,  8  Taunt.  508;  Ex  pnrtc  Taylor,  8  De  G. 
M.  &  G.  254.  Compare  Mann's  case,  3Ch.  459,  and  Curtis'scase, 
6  Eq.  455,  where  the  infant  had  sold  some  shares,  but  not  the  rest. 

(»)  37  &  38  Viet.  c.  62,  \  2. 

(o)  See  Lon.  &  N.  W.  Rail.  Co.  v.  McMichael,  5  Ex.  114;  Cork  & 
Bandon  Rail.  Co.  v.  Cazenove,  10  Q.  B.  935,  per  Coleridge  and  Erie, 
J.  J. ;  Ebbett's  case,  5  Ch.  302.  Compare  Baker's  case,  7  Ch.  115. 

(p)  5  B.  &  A.  147. 

(q)  See  Molton  v.  Camroux,  2  Ex.  487,  and  4  ib.  17;  Beavan 
c.  M'Donnell,  9  ib.  309,. and  10  ib.  184. 

1  The  question  of  ratification  is  one  of  intention.     A  mere  con- 
tinuance in  business  has  in  two  cases  been  held  not  to  amount  to 
such  a  ratification.     Crabtree  «.  May,  1  B.  Mon.  289  (1840);  Dana 
r.  Stearns,  3  Cush.  372  (1849);  Miller  v.  Sims,  2  Hill  (S\  Ca.)  L. 
479  (1837),  is  opposed  to  these  authorities. 

2  King  v.  Barlow,  70  Ind.  35  (1880)  is  opposed  to  this  doctrine. 
'Beale  v.  See,  10  Pa.  St.  56  (1848);  Person  v.  Warren,  14  Barb. 
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a  lunatic,  without  knowing  him  to  be  so,  and  performs  Bk.  I.  Chap, 
the  contract,  lunacy  affords  no  defence  to  an  action  for  3-  Sect.  2. 
remuneration  for  what  has  been  done  (r).     It  is  not, 
therefore,  possible  to  lay  down  as  a  universal  proposition 
that  contracts  entered  into  by  persons  who  are  lunatic 
are  void,  nor  consequently  that  such  persons  are  inca- 
pable of  being  partners. 

*  Any  doubt,  however,  which  might  exist  upon  this  [  *  77] 
subject  in  point  of  principle  is  removed  by  those  deci- 
sions which  have  settled  that  an  existing  partnership  is 
not  dissolved  by  the  mere  fact  that  one  of  its  members 
has  become  lunatic,  and  that,  notwithstanding  his  lun- 
acy, he  is   entitled  to  share  the  profits   made  subse- 
quently by  his  co-partners  (s).     To  these  authorities, 
which  will  be  examined  hereafter,  may  be  added  the 
case  of  Sadler  v.  Lee  (t),  in  which  it  was  held  that  if  a  Sadler  v. 
member  of  a  going  partnership  becomes  imbecile,  he  is    ee< 
nevertheless  responsible  for  the  subsequent  misconduct 
of  the  other  members.     It  seems,  therefore,  that  by  the 
law  of  this  country,  a  lunatic   is  capable  of  being  a 
partner:  but  all  dealings  and  transactions  with  him 
when  his  lunacy  is  known  are  liable  to  be  impeached. 

5.  Married  women. 

A  married  woman  who  has  no  separate  estate  is  in-  Married 
capacitated  from  entering  into  any  contract  binding  on  women 
herself  (tt)1  except  1,  when  the  husband  is  a  convicted  partners, 
felon  (a?) ;  2,  when  the  husband  and  wife  are  judicially 
separated  (y);  3,  where  the  wife  is  protected  from  her 
husband  by  an  order  obtained  under  the  divorce  acts  (z) ; 

(r)  See  Drew  v.  Nunn,  4  Q.  B.  D.  661 ;  Baxter  v.  The  Earl  of 
Portsmouth,  5  B.  &  C.  170;  Brown  v.  Jodrell,  3  C.  &P.  30.  See, 
as  to  the  onus  of  proof  where  the  lunatic  has  been  so  found  by 
inquisition,  Snook  v.  Watts,  11  Beav.  107. 

(s)  Jones  v.  Noy,  2  M.  &  K.  125. 

(t)  6  Beav.  324. 

(M)  Marshall  v.  Rutton,  8  T.  R.  545. 

(x]  See  Ex  pnrte  Franks,  7  Bing.  762. 

(y)  20  &  21  Viet.  c.  85,  \\  25,  26. 

(z)  20  &  21  Viet.  c.  85,  \  21,  and  21  &  22  Viet.  c.  108,  \\  6-10. 

488(1852);  Younger  v.  Skinner,  14  N.  J.  Eq.  389  (1862);  Mc- 
Cormick  v.  Littler,  85  111.  62  (1877);  Wilder  v.  Weakley,  34Ind. 
81  (1870),  Hossard  v.  Smith,  6  Ir.  Eq.  429  (1845). 

1  Frank  v.  Anderson.  13  Lea  (Tenn.)  695  (1884);  Carey  v.  Bur- 
russ,  20  W.  Va.  571  (1882);  Todd  p.  Clapp,  118  Mass.  495  (1875); 
Bradstreet  v.  Baer,  41  Md.  19  (1874).  In  Swansey  v.  Antram,  24 
Ohio  St.  87  (1873),  it  was  held  that  where  a  feme  covert  entered 
a  general  mercantile  partnership  not  connected  with  her  sepa- 
rate estate,  her  husband,  if  he  assents  to  her  step,  is  to  be  deemed 
the  partner  and  she  only  his  agent. 
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Bk.  I.  Chap.  4,  when  the  husband  is  an  alien  enemy  and  abroad  (a).1 
3.  Sect.  2  ^  jn  these  cases  the  wife  is  as  capable  of  contracting  as 
if  she  were  unmarried.  By  the  custom  of  London, 
moreover,  a  married  woman  may  be  a  trader,  and  con- 
tract, as  if  she  were  not  married  (6).2  Neglecting  these 
exceptions,  it  seems  clear  that  a  married  woman  with- 
out separate  estate,  having  no  capacity  to  contract,  can- 
not be  a  partner.  She  may  however  be  the  agent  of 
other  people,  and  bind  them  although  not  herself. 
Moreover,  as  in  the  case  of  infants,  so  in  the  case  of 
married  women  having  no  separate  estate,  holding  them- 
selves out  as  partners  does  not  subject  them  to  the  re- 
sponsibilities which  are  incurred  by  other  persons  who 
act  in  a  similar  way  (c). 

[  *  78]  *  But  a  married  woman  who  has  separate  estate, which 

Position  of  she  is  not  restrained  from  anticipating,  is  as  to  such  es- 
married  ^ate  regarded  as  a  feme  sole :  and  debts  and  obligations 
setxarate™  incurred  by  her  either  expressly  or  impliedly  on  the 
estate.  credit  of  that  estate  can  be  enforced  against  it,  although 

not  against  her  personally  (d).3  Supposing,  therefore, 
that  a  married  woman  partner  has  such  separate  estate, 
it  will  be  liable  for  the  debts  of  the  partnership;  and 
to  that  extent  she  will  be  a  partner  (e).*  But  her  hus- 
band will  not.  A  married  woman  having  separate  es- 
tate may  lend  money  to  her  husband,  but  if  lent  to  him 
for  purposes  of  trade  and  he  becomes  bankrupt  she  is 
postponed  to  his  other  creditors  (/) ;  but  a  loan  by  her 

(a)  Derry  v.  Mazarine,  1  Ld.  Raymd.  147;   Barden  v.  Kever- 
berg,  2  M.  &  W.  61. 

(6)  See  as  to  this,  Beard  v.  Webb,  2  Bos.  &  Pul.  93. 

(c)  See  The  Liverpool  Adelphi  Loan  Assoc.  v.  Fairhurst,  9  Ex. 
422 

(d)  See  45  &  46  Viet.  c.  75,  |g  1, 12, 19;  Re  Shakespear,  30  Ch. 
D.  169;  Palliser  v.  Gurney,  19  Q.  B.  D.  519. 

(e)  See  Matthewman's  case,  3  Eq.  781,  where  she  was  held  a 
contributory.     See  as  to  a  married  woman's  separate  trade,  Ash- 
worth  v.  Outram,  5  Ch.  D.  923. 

(/)  45  &  46  Viet.  c.  75,  \  3. 

1  Where  the  husband  has  been  absent  and  unheard  from  for 
seven  years  the  wife  may  enter  into  a  partnership;   Brown  v. 
Jones,  18  N.  H.  230  (1846). 

2  This  custom  prevails  in  South  Carolina;    Newbiggin  v.  Pil- 
lans,  2  Bay,  162  (1798);  Dial  v.  Neuffer,  3  Rich.  78  (1846);  Hob- 
art  v.  Lemon,  id.,  131  (1847). 

3  In  Dupuy  v.  Sheak,  57  Iowa,  361   (1881);   Silvens  v.  Porter, 
74  Pa.  St.  448  (1873);  Abbott  v.  Jackson,  43  Ark.  212  (1884); 
Newman  v.  Morris,  52  Miss.  402  (1876) ;  Plumer  v.  Lord,  5  Allen, 
460  (1862). 

4  The  firm's  property  is  liable  for  ita  debts.     Edwards  v. 
Thomas,  66  Mo.  468  (1878);    Clay  v.  Van  Winkle,   75  Ind.   239 
(1881);  Miller  v.  Marx,  65  Texas,  131  (1885);  Newman  v.  Mor- 
ris, 52  Miss.  402  (1876). 
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to  a  partnership  of  which  her  husband  is  a  member  is  Bk.  I.  Chap, 
payable  out  of  its  assets  like  any  other  joint  debt  (g).1  •*•  Sect-  a- 

A  married  woman  having  separate  property  and  car- 
rying on  business  separately  from  her  husband  is  lia- 
ble to  the  bankruptcy  laws  (h).  But  her  position,  if 
she  carries  on  business  in  partnership  with  him,  is  not 
defined.  There  is,  however,  no  reason  why  she  should 
not  do  so  (i)',2  her  liability  to  the  extent  of  her  sepa- 
rate estate  for  his  contracts  and  his  liability  for  heir's 
would,  in  such  a  case,  be  governed  by  the  principles  of 
agency  (A;).'! 

(g)  Expartc  Nottingham,  19  Q.  B.  D.  88. 

(h)  45  &  46  Viet.  c.  75,  §  1  (5);  Ex  parte  Gilchrist,  17  Q.  B.  D. 
521;  Ex  parte  Coulson.  20  Q.  B.  D.  249. 

(i)  See  Butler  r.  Butler,  16  Q.  B.  D.  374. 

(k)  A  husband  is  liable  for  his  wife's  torts,  Seroka  r.  Katten- 
burg,  17  Q.  B.  D.  177. 

1  If  a  woman  lend  money  to  a  firm  and  then  marry  one  of  the 
partners  it  has  been  held  in  States  where  the  statutes  preserve  to 
the  wife  her  choses  in  action,  that  the  money  so  loaned  is  still 
recoverable  in  equity.     Bennett  t.  Winfield,  4  Heisk  (Tenn. )  440 
(1871);  Gould  v.  Gould,  35  N.  J.  Eq.  37  (1882),  id..  562,  36  id., 
380  (1883);  Adams  v.  Curtis,  4  Lansing.   164  (1870).      Fox  r. 
Johnson,  4  Del.  Ch.  580  (1872),  is  authority  for  the  proposition 
that  where  the  statute  does  not  preserve  to  the  wife  her  choses 
in  action,  her  marriage  with  one  of  the  partners  of  the  debtor 
firm  extinguishes  her  claim  against  all  the  partners. 

2  It  has  been  held  even  in  those  States  where  a  married  wo- 
man is  permitted  to  enter  into  the  partnership  relation  with  other 
parties  that  she  cannot  do  so  with  her  husband  and  this  under 
the  broadest  of  the  statutes  that  have  for  their  purpose  the  re- 
moval of  the  disabilities  of  the  feme  covert.     Plumer  v.  Lord.  5 
Allen,  460(1862);    Bowker  «.   Bradford,   140  Mass.  521  (1886); 
Payne  v.  Thompson.  44  Ohio  St.  192  (1886);  Kaufman  v.  Schoef- 
feC  37  How.  140  (1885);  (contra  Graffs  Kinney,  id.,  405);  Haas 
f.  Shaw,  91  Ind.  384  (1883);  Brown  r.  Chancellor,  61  Texas,  437 
(1884);  Mayo  v.  Soyster,  30  Md.  402  (1868).     See  Knott  v.  Knott, 
6  Oregon,  142(1876);    Huffman  v.   Copeland,  86  Ind.  224,  227 
(1882); 'Wilson  v.  Loomis,  55  111.  352  ^1870). 

3  In  America,  the  question  of  what  is  the  result  if  a  wife  enter 
into  partnership  with  her  husband  or  join  a  firm  of  which  he  is 
a  member,  has  been  variously  decided  owing  to  the  differences 
between  the  statutory  enactments  of  the  various  States  upon  the 
subject  of  the  powers  of  married   women.     Thus  in  Knott  r. 
Kuott,  6  Oregon,  142,  150  (1876),  it  was  held  that  her  partners 
could' not  deny  her  right  to  a  share  in  the  firm's  profits.     In 
Plunmier  v.  Trost,  81  Mo.  425  (1884),  it  was  held,  where  there  was 
no  capital  contributed,  that  her  earnings  belonged  to  the  hus- 
band.    It  has  been  decided  that  where  a  wife  enters  her  hus- 
band's firm  she  becomes  her  husband's  creditor  or  that  of  the 
firm  for  her  contribution.    Boyle's  Est.  1  Tucker  (N.  Y. )  4  (1864) ; 
see  Huffman  r.  Copeland.  86  Ind.  224  (1882);    Lord  v.   Davis,  3 
Allen,  131  (1861);  in  Lord  v.  Parker,  3  Allen.  127  (1861),  it  was 
held  that  her  contribution  becomes  the  property  of  her  husband; 
and  in  Wilson  v.   Loomis,  55  111.  352  (1870).   that  as  between 
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6.   Corporations  and  Companies. 

Bk.  I.  Chap.       There  is  no  general  principle  of  law  which  prevents 
_  a  corporation  from  being  a  partner  with  another  cor- 
Corporations,  poration  or  with  ordinary  individuals,  except  the  prin- 
&c.,  may  be    ciple  that  a  corporation  cannot    lawfully  employ   its 
partners.         funds  for  purposes  not  authorised  by  its  constitution  (I). 
*  79]          Having  regard,  however,  to  this  *  principle,  it  may  be 
considered  as  primd  facie-  ultra  vires  for  an  incorporat- 
ed company  to  enter  into  partnership  with  other  per- 
sons (m).1 

(1)  See  Gill  v.  Manchester,  Sheffield,  &c.,  Rail.  Co.,  L.  R.  8  Q. 
B.  186,  as  to  one  company  being  the  agent  of  another,  i'f  not  its 
partner. 

(m)  See  the  American  cases.  Sharon  Coal  Corp.  r.  Fulton 
Bank,  7  Wend.  412;  Catskill  Bank  r.  Gray.  14  Barb.  479.  M 
to  holding  out,  see  Holmes  r.  Old  Colony  R.  R.  Co.,  5  Gray.  58. 


husband  and  wife,  the  latter's  contribution  still,  perhaps,  re- 
mained hers,  a  loan,  as  it  were,  to  her  husband,  but  that  such 
property  was  subject  to  his  debts.  In  Ploss  r.  Thomas,  (i  Mo. 
App.  157  1 1879),  it  was  hold  that  as  against  her  husband's  cred- 
itors such  property  remained  the  wife's.  See  Bates  on  Partner- 
ship, |  140. 

1  In  Gunn  v.  Central  R.  R.  Co.,  74  Ga.  509  (1885),  where  the 
defendant,  a  railroad  company,  had  endeavored  to  form  a  part- 
nership with  an  individual  for  the  purpose  of  running  a  line  of 
boats  and  was  sued  on  a  tort  committed  by  the  firm,  it  was  held 
that  the  transaction  was  ultra  vires  and  that  consequently  no  ac- 
tion would  lie  against  the  corporation  for  the  acts  of  the  alleged 
firm.  It  was  held,  however,  in  an  action  by  an  injured  passen- 
ger against  two  railroad  companies  that  had  formed  a  partner- 
ship that  ultra  rires  was  no  defence.  Bissell  v.  M.  S.  &  N.  I.  R. 
R.  Cos.,  22  N.  Y.  258  (1860). 


(147) 


CHAPTER  IT.  [*80] 


OF   THE   EVIDENCE    BY  WHICH   A   PARTNERSHIP    OR 

MAY  BE  PROVED. 


THE  contract  of  partnership  is  one  of  those  which  Bk.  I.  Chap. 
does  not  require  to  be  entered  into  with  any  particular  2. 
formalities.      By  the  common  law  of  this  country,  a  part-  Evidence  by 
nership  may  be  constituted  with  out  any  official  act,  such  which  a 
as  registry,  without  any  instrument  under  seal,  and  partnership 
even  without  any  writing  whatever  ;  and  this  is  the  law  or  ^asi\- 
at  the  present  time,  except  so  far  as  it  has  been  altered  j^-y^be8 
by  the  Statute  of  Frauds,  by  the  acts  relating  to  ma-  proved. 
rine  insurance  (a),  and  by  the  various  statutes  relating 
to    companies.     But  although  a  partnership    may  be 
constituted  without  any  deed  or  writing,  still  a  person 
who  has  entered  into  a  mere  verbal   agreement  for  a 
partnership  with  another,  will  not  be  able  to  sustain  an 
action  for  its  breach,  unless  he  can  prove  the  terms 
upon  which  the  partnership  was  to  be  entered  into  (6). 

The  only  statutory  enactment  applicable  to  ordinary  statute  of 
partnerships  is  the  Statute  of  Frauds,  the  4th  section  Frauds. 
of  which  enacts,  amongst  other  things, 

'  '  That  no  action  shall  be  brought  whereby  to  charge  any  per- 
son upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  or  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party*  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  au- 
thorised." 

This  enactment  applies  as  well  to  an  agreement  for  Future  part- 
a  partnership  to  commence  more  than  year  from  the  nerships, 
date  of  the  agreement  (c),  *  as  to  an  agreement  for  a  p  #0-1-1 

(nr)  By  30  Viet.  c.  23,  $  7,  agreements  for  marine  insurance 
must  be  in  writing  and  stamped  ;  and  a  mutual  marine  insurance 
society  which  infringes  these  enactments  is  an  illegal  society. 
See  infra,  book  i.  c.  5,  \  1. 

(&)  Figes  v.  Cutler,  3  Stark.  139. 

(c)  Seeder  Holroyd,  J.,  in  Williams  v.  Jones,  5  B.  &  C.,  108. 
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Bk.  I.   Chap,  present  partnership  to  last  more  than  a  year  from  iti 

4- commencement   (d).     But  if  in  either  case  the  partiei 

have  acted  on  the  agreement  and  become  partners,  thej 
must  be  treated  as  such,  and  the  statute  will  not  be  ap 
plicable  (e). 

With  respect  to  that  part  of  the  4th  section  of  th< 
Statute  of  Frauds  which  relates  to  lands,1  it  is  held, — 1 
that  a  partnership  constituted  without  writing  is  a 
valid  as  one  constituted  by  writing  (/) ;  and  2,  that  i 
a  partnership  is  proved  to  exist,  then  it  may  be  showi 
by  parol  evidence  that  its  pro'perty  consists  of  land 
This  was  first  clearly  laid  down  in  Forster  v.  Hale  (g] 


Partnerships 
in  land. 


Forster  t 
Hale. 


(d)  Ibid.;  and  see  Britain  v.  Rossiter,  11  Q.  B.  D.   123.     Bn 
see  as  to  this  McKay  v.  Rutherford,  6  Moore,  P.  C.  C.  414,  an 
13  Jur.  21. 

(e)  See  Baxter  v.  West,  1  Dr.  &  Sm.   173,  where  the  partner 
had  acted  on,  and  were  held  bound  by,  an  unsigned  memorar 
dum,  continuing  a  partnership  for  seven  years.     See.  also,  Wil 
liams  r.  Williams,  2  Ch.  294,  and  per  Turner,  L.  J.,  in  Burdo 
v.  Barkus,  4  De  G.  F.  &  J.  47. 

(/)  Essex  v.  Essex,  20  Beav.  449.  (g)  5  Ves.  309. 

1  There  are  two  classes  of  cases  of  partnership  in  land.  Is 
The  land  may  be  held  by  a  firm  incidentally  merely  to  the 
business,  (.g.  as  the  storage  or  office  building  which  they  employ 
or  lands  taken  to  secure  a  debt ;  and  2nd,  the  partnership  may  I 
formed  for  the  express  purpose  of  dealing  or  trading  in  real  estati 

1.  Where  a  firm  hold  real  estate  as  a  mere  incident  to  the 
business  the  statute  of  frauds  has  no  application.     The  partne 
ship,  of  course,  can  exist  apart  from  any  written  agreement  as 
foundation,  and  the  ownership  of  lands  by  such  a  firm  can  \ 
shown  by  oral  evidence.    McCully  v.  McCully,  78  Va.  159  ;  Smit 
v.  Tarlton,  2  Barb.   Ch.   336   (1847)  ;  Kuott  v.  Knott,  6  Oregoi 
142   (1876);   Marsh  v.   Davis,   33  Kan.   326   (1885)  ;  Causler 
Wharton,  62  Ala.  358  (1878)  ;  Fall  River  Whaling  Co.  v.  Bordei 
10  Cush.  458  (1852) ;  Sherwood   v.   Railroad   Co.,  21  Minn.   IS 
(1875).     But  it  has,  on  the  other  hand,  been  held  in  some  case 
where  the  title  to  land  is  taken  in  the  name  of  one  member  of 
firm  formed  by  the  oral  agreement  of  its  partners,  that  the 
ownership  in  such  land  cannot  be  shown.     York  'v.  Clemens,  4 
Iowa,  95(1875):  Bird  v.   Morrison,    12  Wis.    153(1860):  Eve 
hart's  Appeal,  106  Pa.  St.  349  (1884) ;  Gray  v.  Palmer,  9  Cal.  611 
(1858)  ;  Beaten  v.  Roberts,  4  La.  An.  216  (1852). 

2.  It  is  a  question  on  which  there  is  much  difference  of  opii 
ion  as  to  whether  or  not  the  Statute  of  Frauds  applies  to  the  cas 
of  a  partnership  formed  for  the  purpose  of  trading  in  lands.  Tr 
weight  of  the  authorities  seems  to  be  in  favor  of  the  doctrine  ths 
in  order  to  affect  lands  held  by  such  a  firm  with  all  the  liabil 
ties  of  partnership  property,  it  is  only  necessary  to  prove  tr 
partnership  by  oral  evidence.     Chester  v.   Dickerson,  54.  N.  Y. 
(1873)  ;  Williams  v.  Gillies,  75  Barb.  197  (1878)  ;  Bissell  r.  Ha 
r.ngton,  18  Hun.  81  (1879)  ;  Clagett  v.   Kilbourne,  1  Black,  34 
(1862)  ;  Pennybacker  v.  Leary,  65  Iowa,  220  (1884)  ;  Holmes 
McCray,  51  Ind.  358  (1875).     Against  this  doctrine  are  Smith  < 
Bnrnham,  3  Sumner,  435,  458  (1838)  ;  Gantt  v.  Gantt,  6  La.  Ai 
677  (1854)  ;  and  Pecot  v.  Armelin,  21  La.  An.  667  (1869). 
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where  a  person  attempted  to  obtain  an  account  of  the  Bk.  I.  Chap. 

profits  of  a  colliery  on  the  ground  that  it  was  partner- __ 

ship  property,  and  it  was  objected  that  there  was  no 
signed  writing,  such  as  the  statute  required.  But  to 
this  the  Lord  Chancellor  observed, 

' '  That  was  not  the  question  ;  it  was  whether  there  was  a  part- 
nership. The  subject  being  an  agreement  for  land,  the  question 
then  is  whether  there  was  a  resulting  trust  for  that  partnership 
by  operation  of  law.  The  question  of  partnership  niust  be  tried 
as  a  fact,  and  as  if  there  was  an  issue  upon  it.  If  by  facts  and 
circumstances  it  is  established  as  a  fact  that  these  persons  were 
partners  in  the  colliery,  in  which  land  was  necessary  to  carry  on 
the  trade,  the  lease  goes  as  an  incident.  The  partnership  being 
established  by  evidence  upon  which  a  partnership  may  be  found, 
the  premises  necessary  for  the  purposes  of  that  partnership  are 
by  operation  of  law  held  for  the  purposes  of  that  partnership." 

The  principle  here  stated  was  carried  to  its  extreme  Dale  r. 
limit  by  the  Vice-Chancellor  Wigram,  in  Dale  v.  Ham-  Hamilton. 
ilton  (h).     He  held  that  an  agreement  to  form  a  part- 
nership for  the  purpose  o'f  buying   and  selling  land 
might  be  proved  by  parol;  that  it  might  then  be  shown 
by  parol,  that  certain  land  had  been  *  bought  for  the  [  *82] 
purposes   of   the   partnership,  and,   consequently,   that 
the  plaintiff  was  entitled  to  a  share  of  the  profits  ob- 
tained by  its  resale.     The  Vice-Chancellor  directed  an 
issue  as  to  the  fact  of  partnership,  but  his  decision  is  • 

an  authority  for  the  proposition  that  the  Statute  of 
Frauds  does  not  preclude  a  person  from  establishing 
by  parol  an  agreement  to  form  a  partnership  for  the 
purpose  of  buying  and  selling  land  at  a  profit  (i). 

This  is  certainly  going  a  long  way  towards  repealing 
the  Statute  of  Frauds.  Dale  v.  Hamilton  was  appealed 
from,  and  the  plaintiff  obtained  a  decree  without  any 
issue  as  to  the  fact  of  partnership. 

Both  in  Forster  v.  Hale  and  in  Dale  v.  Hamilton, 
there  was  a  signed  writing  showing  a  trust  in  the  plain- 
tiff's favour;  and  this  circumstance  was  relied  on  by 
Sir  William  Grant  in  the  former  case  (j),  and  by  Lord 
Cottenham  in  the  latter  (fc);  but,  curiously  enough, 
the  signed  writing  was  not  made  the  foundation  of  the 
decision  of  Lord  Rosslyn  in  Forster  v.  Hale,  and  was 
not  considered  sufficient  by  Vice-Chancellor  Wigram 
in  Dale  v.  Hamilton. 

(/()  5  Ha.  369.     S.  C.,  on  appeal,  2  Ph.  266. 
(i)  See,  too,  Co  well  v.  Watts,  2  H.  &  Tw.  224. 
(j }  Forster  v.  Hale,  3  Ves.  696. 
(k)  Dale  v.  Hamilton,  2  Ph.  266. 
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•Bk.  I.  Chap.       His  decision  is  difficult  to  reconcile  with  sound  prii 
4-  ciple,  or  with  the  more  recent  decision  of   Caddick 

Caddick  r.  Skidmore  (I).  There  the  plaintiff  alleged  that  it  he 
Skidmore.  been  agreed  between  him  and  the  defendant,  that  th( 
should  become  partners  in  a  colliery  and  share  tl 
profits  equally.  The  plaintiff  sought  to  enforce  th 
agreement.  The  defendant  "denied  the  alleged  agre 
ment,  and  asserted  that  the  true  agreement  was  th 
the  plaintiff  and  the  defendant  should  share  tjie  roya 
ties  obtained  from  the  colliery.  The  defendant  all 
set  up  the  Statute  of  Frauds  as  an  answer  to  the  plai 
tiff's  claim.  In  this  case  no  partnership  in  fact  w 
proved:  and  there  was  no  agreement  for  a  partnersh 
as  distinguished  from  the  agreement  to  share  the  profi 
of  the  colliery  in  question.  The  terms  of  that  agre 
ment  were  not  in  writing  and  were  in  dispute.  Und 
these  circumstances  the  Statute  of  Frauds  was  proper 
held  to  be  a  defence  to  the  action. 

[  *  83]  *  In  considering  cases  of  this  description  the  equitat 

Part  perform-  doctrines  of  part  performance  must  be  borne  in  min 

ance.  They  may  enable  a  plaintiff  to  prove  a  parol  agreeme 

for  sharing  the  profits  arising  from  land  notwithstan 

ing  the  Statute  of  Frauds  (ra). 

Question  of         The  question  whether  a  partnership  does  or  does  n 

partnership     subsist  between  any  particular  persons  is  a  mixed  que 

^  no  par         ^on  Q£  jaw  an(j  jac^  an(j  no^  a  mere  question  of  fa< 

mixed  ^  ^  comes  before  a  jury  the  question  must  be  decidi 

question  of     by  them  ;  they,  taking  their  own  view  of  the  effect 

law  and  fact,  ^he  evidence  before  them,  are  bound  to  apply  to  the  fat 

established  to  their  satisfaction,  those  legal  principl 

which  the  Court  may  lay  down  for  their  guidance  (n 

(I)  2  De  G.  &  J.  52. 

(m)  See  Cowell  v.  Watts,  2  H.  &  Tw.  224.  where  the  plaint 
succeeded  on  this  point,  although  hy  reason  of  his  laches  he  fail 
to  obtain  a  decree. 

(n)  See  Fox  v,  Clifton,  9  Bing.  117.  Formerly  the  Court 
Chancery  used  to  direct  an  issue  to  try  a  disputed  question 
partnership  or  no  partnership,  if  there  was  any  real  difficu] 
about  it.  See  McGregor  v.  Bainbrigge,  7  Ha.  164,  note,  a 
the  cases  there  cited,  but  this  is  no  longer  the  practice. 

1  Of  course,  if  there  is  no  dispute  of  fact,  the  only  question 
be  solved  in  considering  whether  or  not  the  parties  are  partm 
is  one  purely  of  law.  McGrew  v.  Walker,  17  Ala.  824  (185C 
Smelting  Co.  v.  Smith,  13  R.  I.  27  (1880);  Williams  v.  Conner, 
S.  Ca.  621  (1818);  Jones  r.  Call,  93  N.  Ca.  170  (1885).  In  a  n< 
to  this  paragraph  in  his  edition  of  Lindley  on  Partnership  (188 
Mr.  Ewell  neatly  puts  the  matter,  "What  is  a  partnership,  i 
•question  of  law;  its  existence  is  a  question  of  fact,"  citi 
Beecham  v.  Dodd,  3  Harr.  485  (1842)  :  Gilpin  v.  Temple.  4  1 
198  (1884);  Dog^ett  v.  Jordan,  2Fla.  541  (1849);  Dwinelv.  Stoi 
30  Me.  384  (1849). 
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In  considering  the  evidence  which  it  is  necessary  to  Bk.  I.  Chap. 

adduce  in  order  to  establish  the  existence  of  a  partner-  ^ 

ship,  two  perfectly  distinct  questions  immediately  sug- 
gest themselves,  viz  : — 

1.  What  is  to  be  proved  ? 
•       2.  How  is  it  to  be  proved  ? 

1.  With  reference  to  the  first  question,  the  distinction  What  has  to 
between  partnerships  and  quasi- partnerships  is  all-iru-  ^e  Proved  i'1 
portant;  for  it  by  no  means  follows,  that  persons  who  are  establish  the 
not  partners  are  not  liable  as  if  they  were;  nor  does  it  fol-  existence  of 
low  that   persons  who  are  liable  as  if  they  were  part-  a  partner- 
ners  are  partners  in  reality.     This  has  been  already  ex-  shiP- 
plained  :  and,  in  fact,  the  answer  to  the  first  of  the 

above  two  questions  will  be  found  in  that  portion  of  the 
present  work  in  which  the  nature  of  the  contract  of 
partnership  was  discussed  (o). 

Proof  of  such  a  state  of  things  as  is  sufficient  to  es- 
tablish a  quasi-  partnership  is  primd  facie  evidence  of  a 
real  *  partners  hip  (p),  but  evidence  which  is  insufficient  [  *  84] 
to  establish  a  gwasi-partnership  must,  a  fortiori,  fail  to 
establish  a  real  partnership  between  the  same  persons. 

Sharing  profits  is  only  evidence  of  qwrn-partnership 
where  agency  may  be  inferred,  and  where  the  recent 
act  28  &~29  Viet.  c.  86  does  not  apply  (q). 

The  distinction  between  existing  and  contemplated 
partnerships  must  not  be  overlooked  :  and  it  is  obvious 
that  if  in  attempting  to  establish  a  gwcm'-partnership,  a 
real  partnership  should  be  shown  to  exist,  the  liability 
of  the  persons  sought  to  be  charged  will  only  be  estab- 
lished the  more  completely. 

2.  With  reference  to  the  means  of  proof,  it  is   the  Means  of 
province  of  a  writer  on  evidence  to  discuss  the  method  proof, 
by  which  facts  to  be  established  may  be  proved  ;  and 

it  is  not  consistent  with  the  pjan  of  this  work  to  exam- 
ine the  principles  relative  to  the  production  or  admissi- 
bility  of  evidence.  At  the  same  time,  a  few  observations 
on  some  points  of  practical  importance  with  respect  to 
the  mode  of  proving  the  existence  of  a  partnership  are 
laid  before  the  reader,  in  the  hope  that  they  may  be 
found  of  use. 

As  partnerships,  even  for  long  terms  of   years,  very  Where  there 
often  exist  in  this  country  without  any  written  agree-  is  no 
ment,  the  absence  of  direct  documentary  evidence  of  any  wntmS- 

(o)  See  finte,  p.  7,  ct  seq. 

(p)  See  Peacock  v.  Peacock,  2  Camp.  45. 

(g)  See  as  to  this,  ante,  p.  31. 
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Bk.  I.  Chap,  agreement  for  a  partnership  is  entitled  to  a  very  little 

weight. J     As  between  the  alleged   partners  themselves 

the  evidence  relied  on,  where  no  written  agreement  is 
forthcoming,  is  their  conduct,  the  mode  in  which  they 
have  dealt  with  each  other  and  the  mode  in  which  each 
has,  with  the  knowledge  of  the  other,  dealt  with  other 
people.  This  can  be  shown  by  books  of  account,  by 
the  testimony  of  clerks,  agents,  and  other  persons,  by 
letters  and  admissions,  and,  in  short,  by  any  of  the 
modes  by  which  facts  can  be  established  (r)'2 

(r)  As  the  presumption  arising  from  the  joint  retainer  of  solic- 
itors, see  Robinson  v.  Anderson,  20  Beav.  98,  and  7  De  G.  Me.  & 
G.  239  ;  Webster  v.  Bray,  7  Ha.  159;  McGregor  r.  Bainbrigge,  ib. 
164.  And  for  cases  in  which  a  partnership  has  been  inferred 
from  a  number  of  circumstances,  see  Nerot  r.  Burnand,  4  Russ. 
247,  and  2  Bli.  N.  S.  215;  Jacobsen  v.  Hennekinius,  5  Bro.  P.  C. 
482  ;  Nicholls  v.  Dowding,  1  Stark.  81  ;  Peacock  v.  Peacock,  2 
Camp.  45.  See  as  to  obtaining  evidence  from  the  solicitors  of  the 
alleged  partners,  Williams  v.  Mudie.  1  Car.  &  P.  158. 

1  The  existence  of  a  partnership  may  be  proved  by  the  admis- 
sions of  the  partners'  or  their  holding  out  of  themselves  as  such, 
although  there  appears  to  have  been  a  written  agreement  of  part- 
nership, between  them  which  they  have  not  been  notified  to  pro- 
duce at  the  trial  of  the  cause.     Anderson  r.  Levan,  1  Watts  &  S. 
334  (1841),  (but  see  Cochran  v.  Perry,  8  Watts  &  S.  262  (1844). 
Field  v.  Tenney,  47  N.  H.  513  (1867);  Griffiin  r.  Doe,  12  Ala.  783 
(1884).  To  the  contrary    are  Price  v.  Hunt,  59  Mo.  263(1875)  ; 
Hastings  v.  Hopkinson,28  Vt.  108  (1885),  and  Bannafe  v.  Tenner, 
6  Sm.  &  Mar.  212  (1846) ;  which  require  proof  of  notice  on  the  one 
side  to  produce  such  a  written  agreement  or  some  excuse  by  the 
other  for  its  non -production,  before  oral  testimony  can  be  received. 
In  Benjamin  v.  Covert,  47  Wis.  375  (1879),  where  one  sought  to 
charge  to  parties  as  partners  and  had  shown  that  at  a  certain 
time  they  had  actually  been  parties  he  was  allowed  to  show  that 
the  partnership  was  generally  reputed  to  continue,  and  that  he 
had  known  of  this  reputation  and»  has  acted  on  it  in  his  dealings 
with  the  defendants.     But  general  reputation  of  the  existence  of 
partnership  is  held  by  the  vast  majority  of  authorities  to  be  in-  . 
admissible  in  proof  of  the  fact.     Bowen  v.  Rutherford,  60  111.  41 
(1871)  ;  Lockridge  v.  Wilson,  7  Mo.   560  (1842)  ;  Southwick  v. 
McGovern,  28  Iowa  533  (1870)  ;  Sager  v.  Tapper,  38   Mich.  258 
(1878)  ;  Bank  v.  Moore,  13  N.  H.'  99  (1843)  ;  Taylor  r.  Web- 
ster, 39  N.  J.  I.  102  (1876)  ;  Halliday  v.    McDougal,  20   Wend 
81  (1838)  ;  Tomlin   v.   Goldsmith,    40   Ga.    221  (1869)  ;  Cook    r. 
Slate  Co.,  36   Oh.  St.  135(1880)  ;  Cross   v.  Nat.   Bank,  17  Kans. 
336  (1876). 

2  To  prove  a  partnership  as  between  the  partners  the  evidence 
must  be  stronger  than  when  third    parties  seek   to   establish 
the  relation.     Robinson  v.  Green.  SHarr.  115  (1848) ;  the  books 
of  account  kept  by  the  firm  are  evidence  of  partnership.     Feick 
v.  Barbour,  64  Pa.  St.  120  (1870)  ;  Howard  v.  Patrick,  38  Midi. 
796  (1878) :     The  firm  books  may  be  used  to  suppoit  or  rebut  the 
testimomy  of  a  witness  who  swears  that  the  partnership  existed. 
Moyesv.  Brumeaux,  3  YeatesSO  (1800).    Entries  in  the  partner- 
ship books  do  not  bind  a  person  who  had  no  knowledgeor  access 
to  them  to  prove  that  he  was  a  partner  in  the  firm  or  to  prove 
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*  An  agreement  for  a  partnership  may  be  evidenced  Bk.  I.  Chap. 

by  informal  documents;  as,  for  example,  an  unsigned  ^ 

memorandum  or  draft  agreement  acted  on  by  the  part-  r  *  85] 
ners  (s),  or  a  series  of  letters.     Moreover,  an  agreement  informal 
between  A.  and  B.  may  disclose  a  trust  for  C.,  and  be  documents, 
evidence  for  him  and  show  him  to  be  a  partner  (t). 

A  prospectus  or  advertisement  issued  by  one  person 
and  assented  to  by.  another,  is  abundant  evidence  of  a 
contract  upon  the  terms  contained  in  the  prospectus  or 
advertisement  (u).  • 

When  it  is  sought  to  make  a  person  liable  as  if  he  Acts  of 
were  a  partner,  evidence  must  be  adduced  of  his  acts,  alleged  co- 
or  of  what  has  been  done  by  other  people  with  his  know   Partner- 
ledge  or  with  his  consent,  and  the  plaintiff  must  prove 
a  holding  out  to  himself  (a?).1     The  statements  and  acts 

(s)  Baxter  v.  West,  1  Dr.  &  Sm.  173  ;  Worts  v.  Pern,  3  Bro.  P. 
C.  548  (vol.  i.  p.  270,  in  folio  edit.)  ;  Williams  v.  Williams,  2 
Ch.  '294.  See,  as  to  mutual  insurance  societies,  ante,  p.  80,  note  (a). 

(f)  As  in  Dale  v.  Hamilton,  2  Ph.  266.  See,  also,  Murray  v. 
Flavell,  25  Ch.  D.  89  ;  Page  v.  Cox,  10  Ha.  163. 

(u)  Fox  v.  Clifton,  6  Bing.  797,  8. 

(*)  Dickinson  v.  Valpy,  10  B.  &  C.  140,  ante,  p.  42. 

that  some  one  else  whose  partnership  he  denies  was  a  partner. 
Robins  v.  Warde,  111  Mass.  244  (1872)  ;  Abbot  v.  Pearson,  130 
Id.  191(1881.) 

1  Partnership  may  be  inferred  from  circumstances  attending 
the  connection  of  the  supposed  partners.  Kelleher  r.  Tiddale,  23 
111.  405  (I860;  ;  Gilpin  r.  Temple,  4  Harr.  190  (1844),  and  a  ver- 
dict which  assumes  the  existence  of  a  partnership  on  indirect  or 
circumstantial  evidence  will  not  be  set  aside  because  of  the  ab- 
sence of  direct  evidence.  Henshaw  v.  Root,  60  Ind.  220  (1877). 
The  following  circumstantial  facts  have  beefi  held  to  be  admis- 
sible in  evidence  as  tending  to  prove  a  partnership,  viz  :  That  the 
parties  conducted  business  jointly  as  co-partners.  Bonner  v. 
Campbell,  48  Pa.  St.  286  (1864);  Forbes  v.  Davison,  11  Vt,  660 
(1839);  McMullan  v.  MacKenzie,  2  G.  Greene,  368  (1849);  that 
one  sought  to  be  charged  as  partner  was  frequently  in  the  'store, 
bought,  sold,  and  bartered  goods  there,  had  access  to  the  books, 
made  charges  and  bought  stock  in  Boston  for  the  store,  he  having 
admittedly  been  at  one  time  a  partner  and  the  old  sign  remain- 
ing upon  the  building.  State  v.  Wiggin,  20  K  H.  449  (1846); 
that  one  exercised  authority  about  another's  mill.  Sagerv.  Tap- 
per, 38  Mich.  259  (1878);  that,  where  A.  &  B.  were  joint  owners 
of  a  race  course  and  A.  had  employed  C.  to  work  upon  it,  B.  had 
come  frequently  to  the  course,  had  given  orders  and  directions 
concerning  it  and  had  shared  the  profits  arising  from  it  on  its 
completion.  Perry  r.  Randolph,  6  Sm.  &  Mar.  335  (1846);  that 
A.  and  B.  were  together  and  had  certain  stock  together  ;  that  B. 
took  a  note  to  bank  to  be  discounted,  with  a  written  request  from 
A.  that  this  should  be  done  ;  that  B.  said  that  the  money  AMIS 
for  himself  and  A.,  as  they  were  buying  stock  together  and  the 
money  was  to  be  used  in  buying  stock  ;  and  that  B.  subsequently 
referred  to  the  debt  he  and  A.  owed  the  bank,  Dobson  v.  Cham- 
bers, 78  N.  Ca.  334  (1878).  It  has  been  held  that  the  following 
circumstances  do  not  tend  to  show  a  partnership  ;  that  two  par- 
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Bk.  I.  Chap,  of  the  defendant's  alleged  co-partners  are  no  evidence 
^  __  against  him  until  he  and  they  are  shown  to  have  been 
connected  in  some  way  with  each  other;  and  it  is  ob- 
viously reasoning  in  a  circle  to  infer  a  partnership  from 
acts  of  theirs,  unless  he  and  they  can  be  connected  by 
other  evidence  admissible  against  him  (y). 

Uegisters.  Upon  this  principle  it  has  been  held  that  the  regis- 

&c.  ters  of  ships  are  no  evidence  of  ownership  except  as 

against  the  persons  upon  whose  affidavit  the  entries  in 

4         the  registers  were  made  (z);  that  entries  in  the  office  in 

Somerset  House  for  licensing  stage-coaches,  are  no  evi- 

dence to  prove  that  the  persons  named  in  the  licence 

are  the  owners  of  the  coach  (a)  ;  and  that  the  acts,  let- 

ters, and  statements  of  one  promoter  of  a  company  are 

no  evidence  against  another,  who  cannot  be  shown   to 

have  authorized  them  {&). 

[  *  86]  *It  need  scarcely  be  observed  that  the  principle  now 

under  discussion  does  not  apply  to  exclude  the  testi- 
mony of  a  person  deposing  to  the  existence  of  a  part- 
nership between  himself  and  another.  Such  testimony 
was  <not  excluded  even  before  the  alteration  of  the  law 
relating  to  the  competency  of  witnesses  (c),  and  there 
is  no  pretence  for  excluding  such  testimony  now.  If  a 
partnership  is  alleged  to  exist  between  A.  and  B.,  and 
A.  is  called  to  prove  it,  and  he  denies  it,  then,  although 
the  person  calling  A.  as  a  witness  cannot  adduce  evi- 
dence to  show  that  his  testimony  is  generally  unworthy 
of  credit,  yet  such  person  may  adduce  other  evidence  to 
show  that  the  partnership  denied  by  the  witness  does  in 
point  of  fact  exist  (d). 

Acts  of  co-  Further  it  is  to  be  observed  that,  notwithstanding  the 
partners  ^  principle  above  stated,  after  sufficient  evidence  has  been 
frt!?/^  evidence  ^ven  ^°  raise  a  presumption  that  several  persons  are 

shin  Iris  (#'  ^ee  *  ^ay.  Fv-  $  "*^,  e(^t-  ^  >  Edmundson  v.  Thompson,  2 

been  "-'iven       Fos'  &  Fin-  564>  aml  8  Jur'  ^-  S-  235?  Grant  c.  Jackson,  IVakc.  ,'fK 
(z)  Tinkler  v.  Walpole,  14  East,  226  ;  Flower  v.  Young,  3  Camp. 
240  ;  and  see  Mclver  v.  Humble,  16  East.  174. 

(a)  Strother  v.  Willan,  4  Camp.  24  ;  Weaver  v.  Prentice,  1  Ksp. 
369. 

(b)  See  Drouetr.  Taylor,  16C.  B.  671  ;  Burnsider.  Dayrell,  3  Ex. 
224  ;  Watson  v.  Charlemont,  12  Q.  B.  856.     This  will  be  again 
alluded  to  in  a  subsequent  chapter. 

(c)  Hall  v.  Curzon,  9  B.  &  C.  646  ;  Blackett  r.  Weir.  5  ib.  3*5. 

(d)  Ewer  v.  Ambrose,  3  B.  &  C.  746. 


ties  jointly  sign  a  note,  Hopkins  v.  Smith,  11  Johns.  161 
that  one  of  two  joint  payers  is  in  possession  of  the  note.  IJvhimer 
r.  Feickert,  92  111.  305  (1879);  that  A.  "was  interested'"  in  a 
certain  business,  Levy  r.  McDowell,  45  Texas.  2v!0  (1*76);  that 
legal  services  were  rendered  to  C.  in  the  joint  names  of  an  attor- 
ney and  another  person,  Bishop  v.  Hall,  9  Gray,  430  (1857). 
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partners,  then  the  acts  of  each  of  those  persons  are  ad-  Bk.  I.  Chap. 

missible  as  evidence  against  the  others  for  the  purpose 

of  strengthening  the  primti  facie  case   already  estab- 
lished.1    Thus,  in  Norton  \.  Seymour  (e).  in  order  to  Norton  v. 
prove  a  partnership  between  the  defendants  Seymour  Seymour, 
and  Ay  re's,  the  plaintiff  called  a   witness  who  deposed 
that  Ayres  had  in  conversation  admitted  the  partner- 
ship, and  then  the  plaintiff  gave  in  evidence  a  circular 
and  invoice  issued  by  Seymour,  and  headed   Seymour 
and  Ayres,  and  stating  that  the  business  would  in  fu-        fc 
ture  be  carried  on  in  those  names.     Ayers  objected  to 
the  admissibility  of  this  document,  there  being,  as  she 
contended,  no  evidence  to  connect  her  with  it;  but  the 
Court  held  it  to  be  admissible  ;  for,  before  the  docu- 
ment was  put  in,  evidence  of  a  partnership  had  been 
given,    and    the    document    tended    to    confirm    that 
evidence.      So    in    Nicholls    v.    Don-ding     (/),    primd  Nicholls  v. 
facie  evidence  of  a  partnership  having  been  given,  the  Downing, 
declarations  of  one  of  the  defendants  were  inquired  into 
for  the  purpose  of  binding  the  others,  and  it  was  held 
that  such  evidence  was  admissible,  a  foundation  for  it 
having  been  previously  laid  (g). 

*  A  person  may  be  made  liable  as  if  he  were  a  part-  [  *  87] 
ner  without  the  proof  of  any  partnership  articles  or  Proof  of 
deed  which  he  may  have  executed  (h).     And  although  articles,  &c., 
in  order  to  prove  an  actual  partnership  it  may  be  neces-  ^  ne' 
sary  by  the  law  of  some  other  country  to  show  that 
some  formality  has  been  observed,  the  non-observance 
of  that  formality  will  not  prevent  persons  who  in  fact 
trade  as  partners,  from  being  so  treated  in  this  country 
in  questions  arising  between  them  and  third  parties  (i). 

An  admission  made  by  any  one  that  he  is  a  member  Admissions, 
of  a   particular  partnership  is  evidence  of  that   fact 
against  him  (A;),2  and  such  an  admission  renders  it  un- 
necessary for  the  purpose  of  fixing  him  with  the  liabili- 

(e)  3  C.  B.  792. 

(/)  1  Stark.  81. 

(g)  See.  too,  Alderson  v.  Clay^  1  Stark.  405. 

(h)  Alderson  i:  Clay,  1  Stark.  405,  where  a  person  -was  proved 
to  be  a  member  of  a  company  without  the  production  of  the 
company's  deed. 

(i)  Shaw  r.  Harvey,  Moo.  &  Mai.  526;  Maudslay  v.  Le  Blanc, 
2  C.  &  P.  409,  note. 

(fc)  Sangster  v.  Mazarredo,  1  Stark.  161;  Studdy  v.  Saunders, 
2  D.  &  Ry.  347;  Clay  v.  Langslow,  1  Moo.  &  Mai.  45. 

1  Cross  v.  Langley.  50  Ala.  8  (1873)  ;  Converse  v.  Shatnbaugh. 
4  Neb.  376  (1876). 

2  Palmer  v.  Pinkham,  33  Me.  32  (1851',;  Taylor  v.  Henderson, 
17Serg.  &  R.  453  (1825);  Grafton  Bank  c.  Moore,  14  N.  H.  142 
(1843);  Chaffee  v.  Rentfroe,  32  Ga.  477  (1861). 
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Bk.  I.  Chap,  ties  of  a  partner,  to  show  that  he  executed  any  docu- 

^ ment  whereby  he  became  a  partner  (Z).1 

Admission,  however,  are  not  necessarily  conclusive,  and 
little  weight  ought  to  be  attached  to  them  if  it  is  shown 
that  they  were  made  under  erroneous  suppositions.  This 
seems  to  have  been  the  true  ground  of  the  decision  in 
Vice  v.  the  much  debated  case  of  Vice  v.  Anson  (m).     There 

Anson.  ^he  defendant  supposed  herself  to  be  a  shareholder  in  a 

mine;  she  had  in  private  letters  and  in  private  society, 
written  and  spoken  of  herself  as  a  shareholder;  she 
had  received  certificates  stating  that  her  name  was  reg- 
istered in  the  act- book  of  the  mine,  and  that  she  was 
entitled  to  share  the  profits  of  it;  and  lastly,  she  had 
paid  deposits  on  her  shares.  But  Lord  Tenterden  held 
that  she  had  not  in  point  of  fact  any  interest  in  the 
mine,  and  that  as  she  never  represented  to  the  plaintiff 
that  she  was  a  shareholder  therein,  she  could  not  be 
made  liable  to  him  simply  because  of  her  erroneous 
suppositions  and  admissions. 

*  The  inconclusive  nature  of  an  admission  was  dis- 
Ridgwayr.  tinctly  recognised  in  Ridgway  v.  Philip  (n),  where 
Parke,  B.,  said,  "It  frequently  happens  in  cases  where 
the  liability  of  persons  as  partners  comes  in  question, 
that  juries  are  induced  to  give  too  much  effect  to  slight 
evidence  of  admissions.  An  admission  does  not  estop 
the  party  who  makes  it;  he  is  still  at  liberty,  as  far  as 
regards  his  own  interest,  to  contradict  it  by  evidence." 
In  that  case,  one  of  the  defendants  was  allowed  to  ex- 
plain an  admission  made  by  him  to  the  effect  that  he 

(?)  Harvey  r.  Kay,  9  B.  &  C.  356;  Ralph  v.  Harvey,  1  Q.  "B. 
845;  and  see  Tredwen  r.  Bourne,  6  M.  &  W,  461. 

(m)  7  B.  &  C.  409,  and  Moo.  &  M.  98.  See,  on  this  case, 
Owen  v.  Van  Uster,  10  C.  B.  318',  and  qu.  if  it  is  law;  for  though 
the  defendant  had  no  legal  interest  in  the  mine,  was  she  not  en- 
titled as  a  partner  to  share  the  profits  obtained  by  working  the 
mine  ?  and  what  more  was  necessary  to  make  her  liable  to  the 
supplier  ? 

(n)  1  Cr.  M.  &  R.  415. 

1  Wallace  v.  Berger,  14  Iowa,  183  (1862).  The  admissions  of 
a  member  of  a  firm  are  competent  evidence  against  him  to  prove 
the  partnership;  but  not  as  against  any  other  parties  not  present 
when  they  were  made.  Teller?*.  Patten,  20  How.  125  (1854); 
Smith  v.  Hulett,  65  111.  495  (1872);  Cowan  v.  Kinney,  33  Ohio, 
422  (1878);  Smith  v.  Collins,  115  Mass.  388  (1874);  Drennen  r. 
House,  41  Pa.  St.  30  (1861);  Converse  r.  Shambaugh,  4  Neb.  376 
(1876);  McPherson  v.  Rathbone,  7  Wend.  216  (1831);  Ruhe  v. 
Burnell,  121  Mass.  450  (1877);  Edwards  r.  Tracey,  62  Pa.  St. 
374  (1869).  If  independent  proof  of  the  alleged  partnership, 
however  is  forthcoming,  the  declarations  of  one  partner  are  ad- 
missible as  against  the  others.  Converse  v.  Shambaugh,  4  Neb. 
376  (1876);  Cross  v.  Langley,  50  Ala.  8  (1873). 
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was  in  partnership  with  the  others  (o).     So  where  the  Bk.  I.  Chap. 

freighters  of  a  ship   addressed  a  letter  to  the  captain  ^ 

instructing  him  on  his  arrival  at  the  Cape  to  call  upon 
their  managing  partner,  Mr.  W.  Gr.  Anderson,  it  was 
held  competent  to  the  freighters  to  show  that  Mr.  Ander- 
son was  not  a  partner  of  theirs  (p). 

Even  where  a  person  has  executed  a  deed  describing 
him  as  a  p  irtner,  the  admission  is  not  necessarily  con- 
clusive against  him  (q). 

An  admission  by  one  person  that  he  and  another  are 
partners,  may  be  open  to  the  explanation  that  they  are 
partners  to  some  limited  extent,  or  with  respect  to  some 
particular  transaction,  but  not  to  the  extent  or  with 
respect  to  the  business  necessary  to  sustain  the  case 
made  against  him  (r). 

Again,  persons  may  agree  that  as  between  themselves,  Retrospec- 
the  partnership  between  them  shall  be  deemed  to  have  *jve  articles- 
commenced  at  some  time  before  its  actual  commence-     °' 
ment.     Proof  of  such  an  agreement  as  this  would  not 
enable  a  stranger  to  make  the  parties  to  it  liable  to  him 
as  partners  for  what  took  place  before  the  partnership 
in  point  of  fact  began.     As  to  third  parties,  such  an 
agreement  is  res  inter  alios  acta,  which  does  not  affect 
them  in  any  way  (s) ;  and  it  is  obvious  that  an  admis- 
sion of  *  the  existence  of  a  partnership  might  be  ex-  [  *  89] 
plained  as  true  only   in  this   limited  sense;  in  which 
case  the  admission  might  be  worth  nothing. 

The  following  is  the  kind  of  evidence  usually  had  Usual  evi- 
recourse   to    for  the  purpose  of  proving  the  existence  flence  °f 
of  an  alleged  partnership  or  ^wasi-partnership  : — 

Agreements  in  writing  and  deeds,  showing  the  right  to  share 
profits.1  If  the  signature  to  a  deed  is  proved,  its  due  execution 
is  inferred  (t).  To  prove  who  constituted  a  firm  of  A.  and  Co., 

(o)  See,  too,  Newton  v.  Belcher,  12  Q.  B.  921 ;  Newton  v.  Lid- 
diard,  ib.  925.  as  to  the  admissions  made  by  promoters  of  com- 
panies as  to  their  liabilities. 

(  p)  Brockbank  v.  Anderson,  7  Man.  &Gr.  295.  The  real  ques- 
tion was  whether  Anderson  was  an  interested  witness,  which  he 
would  have  been  had  lie  been  a  partner.  See  Mant  v.  Main  war- 
ing, 8  Taunt.  139;  Brown  v.  Brown,  4  ib.  752. 

(q)  See  Eadcliffe  v.  Rushworth,  33  Beav.  485;  Empson's  case, 
9  Eq.  597. 

(r)  See  Ridgway  v.  Phillip,  1  Cr.  M.  &  R.  415;  and  DeBerkom 
v.  Smith,  1  Esp.  29. 

(*}  Wilsford  v.  Wood,  1  Esp.  182;  Vere  v.  Ashby,  10  B.  &  C.  288. 
This  subject  will  be  more  fully  examined  in  book  ii.  ch.  2,  \  3. 

(0  Grellier  v.  Neale,  1  Peake,  198 

1  Ripley  v.  Colby,  23  N.  H.  438  (1851);  Crowell  v.  Western 
Reserve  Bank,  3  Ohio  St.  406  (1854);  Delaney  v.  Dutcher,  23 
Minn.  373  (1877). 
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J'.k.  I.  Chap. 
4. 


[*90] 

Usual  evi- 
dence of  • 
partnership. 


the  attorney  of  B.  and  Co.  cannot  be  compelled  to  produce  an 
agreement  made  between  A.  and  Co.  and  B.  and  Co.,  if  he  objects 
on  the  ground  of  professional  confidence  (u).  • 

Admission,?  (x),  as  to  which  see  ante,  pp.  87,  88. 

Advertisements,  Prospectuses,  &c.,  containing  the  names  of  the 
alleged  pa'rtners"  (y),  and  names  over  doors  (z),  and  on  carts  (a).1 

Answers  in  Chancery  containing  admissions  (b).'2 

Bills  to  customers 

Circulars  containing  the  names  of  the  alleged  part- 

Invoices  ners  (c).' 

Bills  of  exchange.  The  mode  in  which  these  have  been  drawn, 
accepted  or  endorsed,  has  frequently  been  relied  on  with 
success  (rf).* 

Drafts  of  Agreements,  which  have  been  acted  upon  (e). 

L"tters  and  Memoranda,  showing  an  intention  to  give  a  person 
a  share  of  profits,  ooupled  with  evidence  that  such  intention  was 
acted  on  (/). 

*Meetings. — Attending  and  taking  part  in  them  (g);  requiring 
them  to  be  called  (h).  * 

(«}  Harris  v.  Hill,  Dowl.  &  Ry.  N.  P.  Ca.  17. 

(x)  Sangster  v.  Mazarredo,  1  Stark.  161  ;  Harvey  ».  Kay,  9  B. 
&  C.  356  ;  Ralph  v.  Harvey,  1  Q.  B.  845  ';  Clay  r.  Langslow,  1 
Moo.  &  M.  45. 

(y)  Lake  v.  Argyill,  6  Q.  B.  477  ;  Bourne  v.  Freeth,  9  B.  &  C. 
632  ;  Maudslay  r.  Le  Blanc.  2  C.  &  P.  409,  note  ;  Reynell  v. 
Lewis,  15  M.  &  W.  517  ;  Wood  v.  Argyll,  6  Man.  &  Gr.  928.  In 
Ex  parte  Matthews,  3  V.  &  B.  125,  an  advertisement  of  dissolu- 
tion was  relied  on. 

(z)  Williams  v.  Keates,  2  Stark.  290.  See,  too,  Pott  v.  Eyton, 
3  C.  B.  32,  ante,  p  30. 

(a.)  Stables  v.  Eley,  1  C.  &  P.  614,  as  to  which,  see  ante,  p.  47. 

(b)  Studdy  v.  Saunders,  2  D.  &  Ry.  347  ;  Grant  v.  Jackson,  1 
Peake.  268. 

(c)  Young  v.  Axtell,  2  H.  Blacks.  242  ;  Norton  v.  Seymour,  3 
C.  B.  792. 

(d)  Spencer  v.  Billing,  3  Camp.  310  ;  Guidon  v.  Robson.  2  ib. 
302  ;  Duncan  v.  Hill,  2  Brod.  &  Bing.  682 ;    Gurney  v.  Evans, 
3  H.  &  N.  122. 

(e}  Worts  v.  Pern,  3  Bro.  P.  C.  558. 

(/)  Heyhoe  v.  Burge,  9  C.  B.  431  ;  Baxter  v.  West.  1  Dr.  & 
Sin.  173,  where  a  partnership  for  seven  years  was  proved  by  an 
unsigned  memorandum  on  which  the  parties  had  acted. 

(g)  Lake  v.  Argyll,  6  Q.  B.  477,  and  Wood  v.  Argyll,  6  Man. 
&  Gr.  928  ;  noticed  ante,  p.  44.  See,  also,  Peel  v.  Thomas,  15 
C.  B.  714.  (h)  Tredwen  v.  Bourne,  6  M.  &  W.  461. 

1  Evidence  of  this  kind  is  weak  and  easily  rebutted.  Charman 
e.  Henshaw,  15  Gray,  293  (1860). 

*  McClelland  v.  Lindsay,  1  Watts  &  S.  360  (1841). 

3  Parol  evidence  of  the  contents  of  printed  cards  cannot  be 
given  unless  they  are  traced  to  the  defendants.  Wilson  v. 
Colman,  1  Cranch  C.  Ct.  458  (1807). 

*  As  to  orders  for  goods  accepted  and  honored  by  the  party 
addressed,  see  Thomas  v.  Moore,  71  Pa.  St.  193  (1872). 

*  See  Bank  v.  Dean,  124  Mass.  82  (1878). 
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Payment  of  money  into  court. — When  in  an  action  against  two  Bk.  I.  Chap, 
persons  as  partners  they  pay  money  into  court,  this  does  not  4. 
amount  to  an  admission  of  the  partnership  alleged  to  exist  be- 
tween them  ;  but  only  of  a  joint  liability  to  the  extent  of  the 
amount  paid  in  (i). 

Recitals  in  agreements  (k). 

Registers. — These  do  not  affect  a  person  whose  name  is  in  them 
unless  he  can  be  proved  to  have  authorised  the  use  of  his 
name  (I) ;  or  unless  there  is  some  statute  applicable  to  the  case. 
An  entry  in  custom  house  books  made  by  one  of  three  alleged 
partners,  to  the  effect  that  he  and  the  other  two  were  jointly  in- 
terested iu  certain  goods,  though  conclusive  as  between  them 
and  the  Crown,  is  not  so  as  between  them  and  other  persons  (m). 

Release  executed  by  all  the  alleged  partners  (n). 

Verdict. — A  verdict  of  a  jury  finding  the  existence  of  a  part- 
nership upon  the  trial  of  an  issue  directed  out  of  Chancery,  was 
held  by  Lord  Kenyon  conclusive  evidence  against  the  partners 
in  a  subsequent  action  brought  against  them  by  a  creditor  (o).1 

Use  of  Property  by  several  jointly  (p). 

Witness. — A  witness  may  be  asked  not  only  who  compose  such 
a  firm,  but  also  whether  named  individuals  do  so  (q).  To  prove 
a  partnership  between  A.  in  England  and  B.  in  Spain,  it  has 
been  held  not  enough  to  show  that  A.  once  dwelt  in  a  town  in 
Spain,  and  that  B,  resides  and  carries  on  business  there  under  the 
name  of  A.,  B.  and  Co.,  and  that  there  is  no  one  there  of  the 
name  of  A.  (»•). 

(t)  Charles  v.  Branker,  12  M.  &  W.  743. 

(k)  Leiden  r.  Lawrence,  2  N.  R.  283. 

(I)  Fox  r.  Clifton,  6  Bing.  776.  As  to  joint-stock  companies, 
see  the  volume  on  that  subjeet. 

(m .  i  Ellis  v.  Watson,  2  Stark,  453. 

(n)  Gibbons  v.  Wilcox,  2  Stark.  43. 

(o)  Whately  v.  Menheim,  2  Esp.  608.  Qu.  if  this  can  be  sup- 
ported ?  See  Coll.  Part.  532,  quoting  Mr.  Starkie's  comments  on 
the  case. 

(p)  Weaver  v.  Prentice,  1  Esp.  369.  See  as  to  co-owners  who 
are  not  partners,  ante,  pp.  58,  et  seq.  . 

(q)  Acerro  v.  Petroni,  1  Stark.  100. 

(r)  Burgue  v.  DeTastet,  3  Stark.  53. 


1  The  record  of  a  judgment  entered  by  default  in  an  action 
against  severel  parties  as  partners  is  competent  evidence  of  the 
existence  of  a  partnership  between  the  defendants  when  sued 
Subsequently  by  a  different  plaintiff.  Cragin  v.  Carleton.  21 
Me.  492  (1842);  Marks  v.  Sigler,  3  Ohio  St.  358  (1854).  Contra. 
Colliers  Cross,  20  Ga.  1  (1856),  and  Burgess  v.  Lane,  3  Me.  165 
(1824). 
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[*91J  *  CHAPTER  V. 

OF  ILLEGAL  PARTNERSHIPS. 

Bk.  I.  Chap.  IN  order  that  a  partnership  may  result  from  a  con- 
5.  Sect.  1.  tract,  such  contract  must  not  be  illegal.  This  gives  rise 
jii  „  i  ~  ~~  to  two  questions  which  it  is  proposed  to  discuss  in  this 
partnerships,  chapter,  viz.  1.  What  partnerships  are  illegal;  and,  2. 
What  are  the  consequences  of  their  being  so. 


SECTION  I. — WHAT  PARTNERSHIPS  ARE  ILLEGAL. 

Illegality  Illegality  is  never  presumed,   but  must  always  be 

never  proved  by  those  who  assert  its  existence;1  and  in  order 

presumed.  £0  S}^QW  that  a  partnership  is  illegal  it  is  necessary  to 
establish  either  that  the  object  of  the  partnership  is 
one  the  attainment  of  which  is  contrary  to  law,  or  that 
the  object  being  legal,  its  attainment  is  sought  in  a 
manner  which  the  law  forbids.  But  proof  that  a  firm 
has  been  guilty  of  an  illegal  act  is  not  sufficient  to 
bring  the  firm  within  the  class  of  illegal  partnerships; 
for  if  this  were  enough,  every  partnership  which  does 
not  pay  its  debts,  or  which  commits  any  tort,  or  is 
guilty  of  culpable  negligence,  would  be  illegal,  which 
is  obviously  absurd  (a).2  Neither  does  it  by  any  means 
follow  that  because  one  or  more  clauses  in  a  contract  of 

(a)  See  Armstrong  r.  Armstrong,  3  M.  &  K.  G4  and  65;  Sharp 
v.  Taylor,  2  Ph.  818;  Brett  r.  Beckwith,  3  Jur.  N.  S.  31,  M.  R.; 
Longworth's  Ex.  case,  1  De  G.  F.  &  J.  17.  See  the  Judgment 
of  Lord  Campbell. 

1  A  deposition  was  objected  to  in  Whitcher  v.  Morey,  39  Vt. 
439  (1866),  because  it  had  been  taken  before  <a  Master  in  Chan- 
cery by  his  law  partner  acting  as  attorney  for  one  of  the  litigants; 
but  the  Court  overruled  the  objection,  on  the  ground  that  it 
would  not  presume  that  the  partnership  was  intended  to  em- 
brace each  other's  fees  in  such  a  matter. 

*  If  a  firm  whose  business  it  is  to  act  as  agent  for  others  re- 
ceive a  bribe  or  a  commission  from  those  with  whom  they  trans- 
act their  principal's  business,  the  partnership  is  not  illegal;  Case 
».  Fisher,  58  Wis.  56,105-7(1883);  Cunningham  v.  Green,  23 
Ohio  St.  296  (1872);  neither  is  it  where  an  association  formed 
for  holding  horse  fairs  derives  part  of  its  profits  from  the  illegal 
source  of  selling  pools;  see  Todd  v.  Rafferty,  30  N.  J.  Eq.  254 
(1878);  Northrup  v.  Phillips,  99  111.  449  (1881). 
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partnership  are  illegal   the  partnership  is  itself   ille-  Bk.  I.  Chap, 
gal  (6).  5-  Sect  L 


*  1.  A  partnership  may  be  illegal  upon  the  general  r  -v-  9-2] 
ground,  that  it  is  formed  for  a  purpose  forbidden  by  the  Grounds  of 
current  notions  of  morality,  religion,  or  public  policy,  illegality. 
A  partnership,  for  example,  formed  for  the  purpose  of 
deriving  profit  from  the  sale  of  obscene  prints,  or  of 
books  reviling  or  ridiculing  the  established  religion,  or 
for  the  procurement  of  marriages,  or  of  public  offices  of 
trust,  would  be  undoubtedly  illegal  (c).     In  the  time 
of  Charles  II.,  it  seems  to  have  been  held  that  a  con-  * 
tract  for  sharing  the  profits  derived  from  the  public  ex- 
hibition of  a  human  monster  was  illegal  (d);  but  the 
writer  is  not  aware  of  any  modern  case  to  the  same 
effect,  and  the  decision  alluded  to  would  not  probably 
now  be  followed  upon  grounds  of  public  policy.1 

Whilst  two  countries  are  at  war  it  is,  by  the  law  of 
each  country,  illegal  for  persons  resident  in  either  to 
have  dealings  with  persons  resident  in  the  other.  A 
partnership,  therefore,  formed  between  persons  resi- 

(b)  See  R.  v.  Stainer,  L.  E.  1  Cr.  Ca.  Res.  230;  General  Co.  of 
Land  Credit,  5  Ch.  363. 

(c)  See  the  title,  Illegal  Contracts,  in  Chitty's  and  Pollock's 
treatises  on  the  Law  of  Contracts;  and  as  to  the  sale  of  offices, 
Sterry  v.  Clifton,  9  C.  B.  110;  and  as  to  associations  for  promul- 
gating irreligious  opinions,  see   Pare  v.   Clegg,   29   Beav.   589; 
Thornton  r.  Howe,  8  Jur.  N.  S.  663. 

(d)  See  Herring  v.  Walround,  2  Ch.  Ca.  110.     The  thing  ex- 
hibited was  a  pair  of  female  children,  having  "two  heads,  four 
arms,  four  legs,  and  but  one  belly  where  their  two  bodies  were 
conjoined." 

1  On  grounds  of  public  policy,  there  can  be  no  partnership  in 
public  offices,  as  in  that  of  Sheriff  or  District  Attorney.  Canfield 
v.  Hard,  6  Conn.  180  (1827);  Gaston  v.  Drake,  1  Nev.  175  (1865); 
but  attorneys-at-law  are  not  officers  within  this  prohibition,  and 
a  law  firm  is  consequently,  not  illegal;  Warner  v.  Griswold,  8 
Wend.  665  (1832);  Smith  v.  Hill,  13  Ark.  173  (1852);  Livingston 
v.  Cox,  6  Pa.  St.  360  (1848);  there  may  be  no  partnership  in  the 
office  of  executor  or  administrator;  Seely  v.  Beck,  42  Mo.  143 
(1868);  Bowen  v.  Richardson,  133  Mass.  293  (1882);  Forsyth  v. 
Woods,  11  Wall,  484.  A  partnership  formed  among  bidders  on 
public  contracts  with  a  view  of  suppressing  competition  is  ille- 
gal; King  r.  Winant,  71  N.  Ca.  469  (1874);  Hunt  v.  Pfeiffer,  108 
Ind.  197  (1886);  but  such  a  partnership  formed  for  the  purpose 
of  doing  the  work  bid  for  and  not  to  raise  the  price,  is  legal. 
Breslin  v.  Brown,  24  Ohio  St.  565  (1874). 

A  partnership  is  illegal  which  has  for  its  object  the  making  of 
profit  by  acts  which  are  against  public  policy:  e.g.  a  combina- 
tion among  manufacturers  or  producers  to  regulate  prices  and 
stifle  competition,  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666  (1880); 
Craft  v.  McConoughy,  79  111.  346  (1875);  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173(1871);  or  a  combination  to 
corner  stocks;  Sampson  v.  Shaw,  101  Mass.  145  (1869). 
11  LAW  OF  PARTNERSHIP. 
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Bk.  I.  Chap,  dent  in  this  country  for  the  purpose  of  trading  with  an 

5.  Sect.  2. enemy's  country  is  illegal;1    and  a  fortiori  is  such  a 

partnership  illegal  if  one  of  the  members  of  it  is  resi- 
dent in  that  country,  and  is  therefore  an  alien  enemy  (e). 
But  a  partnership  in  this  country  for  running  a  block- 
ade established  by  one  belligerent  nation  in  the  ports 
of  another  is  not  illegal;  for  subject  to  the  risk  of 
capture  a  neutral  may  lawfully  trade  with  a  bellige- 
rent  (/). 

Trading  un-  In  this  country  a  person  may  legally  carry  on  busi- 
der  an  as-  ness  under  a  name  not  his  own;  and  when  a  firm  has  an 
sumed  name,  established  reputation  and  one  of  its  members  dies,  it 
is  not  deemed  wrong  for  the  survivors  to  continue  the 
business  under  the  old  name,  although,  perhaps,  the 
reputation  of  the  firm  may  have  been  due  mainly,  il 
[  *  93]  not  entirely,  to  the  ability  and  integrity  of  *  the  de- 
ceased partner.  The  legal  view  of  such  conduct  is  in 
accordance  with  established  usage,  and  it  has  been  ac- 
cordingly held  not  to  be  illegal  for  surviving  partners 
to  continue  to  carry  on  busines  under  the  old  name  (g). 
Speaking  generally,  and  excluding  cases  specially 
provided  for  by  statute  (/i),  a  partnership  is  not  illegal 
simply  because  it  carries  on  business  under  a  name 
which  does  not  disclose  its  members,  e.  g.,  under  such 
a  name  as  "The  City  Investment  and  Advance  Com- 
pany" («").  It  is  is  indeed  said  that  it  is  illegal  at  com- 
mon law  for  persons  not  incorporated  to  assume  to  act 
is  if  they  were,  and  that  to  trade  under  such  a  name  ae 
the  above  is  assuming  to  act  as  a  corporation  ;  but  even 
if  assuming  to  act  as  a  corporation  is  an  offence  at 
common  law,  which  is  very  doubtful  (A;),  the  offence  is 
not  committed  by  trading  under  a  name  which  is  by 
usage  as  applicable  to  an  unincorporated  as  to  an  incor- 
porated body  (I). 

(e}  See  Evans  v.  Richardson,  3  Mer.  469. 

(f)  Ex  parts  Chavasse,  4  De  G.  J.  &  Sni.  G55;  The  Helen,  L. 
R.  1  Ad.  &  Ecc.  1. 

(g}  See  Bunn  v.  Guy,  4  East,  190;  Aubin  r.  Holt,  2  K.  &  J. 
66;  Lewis  v.  Langdon,  7  Sim.  421;  and  compare  Thorubury  v. 
Bevill,  1  Y.  &  C.  C.  554. 

(h)  See  as  to  pawnbrokers,  infra,. 

(i)  See  Maughan  v.  Sharpe,  17  C.  B.  N.  S.  443  ;  Garrard  v. 
Hardey,  5  Man.  &  Gr.  471  ;  Ex  parie  Grisewood,  4  De  G.  &  J. 
544. 

(k)  See  6  Man.  &  Gr.  107.  and  the  volume  on  Companies. 

(7)  See  the  cases  in  the  last  note  but  one.     An  unincorporated 

1  Snell  r.  Dwight,  120  Mass.  9  (1876);  Lewis  v.  Alexander,  51 
Texas,  578  (1879);  Stewart  r.  Macintosh,  4  Har.  &  J.  233  (1816) 
A  partnership  to  trade  with  the  Indians  is  illegal;  Gould  v.  Ken 
dull,  15  Neb.  549  (1884). 
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2.  A  partnership  is  illegal  if  formed  for  the  purpose  Bk.  I.  Chap, 
of  deriving  profit  from  a  criminal  offence,  e.  g.,  from  5-  Sect-  1- 


smuggling,  robbery,  theft,  &c.    (m).1     A   curious   in-  Profits  of 

stance  of  a  partnership   between  two  highwaymen  is  crime. 

said  to  have  come  before  the  Courts  in  the  last  century, 

and  to  have  been  referred  to  by  Lord  Kenyon.     As  the 

case  is  not  to  be  found  in  the  reports,  an  abridged  note 

of   it  is  given  below  (n);  but  there  *  is    some   doubt  [*  94] 

whether  it  actually  occurred.     Real  or  fictitious,  it  is  a 

society  was  held  to  have  no  right  to  be  provisionally  registered 
under  7  &  8  Viet.  c.  110,  under  a  name  which  necessarily  de- 
noted a  corporation,  c.  y.,  the  Sea,  Fire,  &c.,  Insurance  Corpora- 
tion, R.  v.  Whitmarsh,  14  Q.  B.  803. 

(m]  See  Biggs  i:  Lawrence.  3  T.  R.  454  ;  and  Stewart  v.  Gib- 
son, 7  Cl.  &  Fin.  707,  as  to  smuggling.  The  last  case  is  instruc- 
tive on  af  count  of  the  care  taken  to  conceal  the  true  nature  of  the 
illegal  transactions. 

(»)  Everet  v.  Williams  (2  Pothier  on  Obligations,  by  Evans,  p. 
3,  note  citing  Europ.  Mag.  1787,  vol.  2,  p.  360),  is  said  to  have 
been  a  suit  instituted  by  one  highwayman  against  another  for  an 
account  of  their  plunder.  The  bill  stated  that  the  plaintiff  was 
skilled  in  dealing  in  several  commodities,  such  as  plate,  rings, 
watches,  &c.  ;  that  the  defendant  applied  to  him  to  become  a 
partner  ;  that  they  entered  into  partnership,  and  it  was  agreed 
that  they  should  equally  provide  all  sorts  of  necessaries,  such  as 
horses,  saddles,  bridles,  and  equally  bear  all  expenses  on  the 
roads  and  at  inns,  taverns,  alehouses,  markets,  and  fairs  ;  that 
the  plaintiff  and  thedefendant  proceeded  jointly  in  the  said  busi- 
ness with  good  success  on  Hounslow  Heath,  where  they  dealt 
with  a  gentleman  for  a  gold  watch  :  and  afterward  the  defend- 
ant told  the  plaintiff  that  Finchley,  in  the  county  of  Middlesex, 
was  a  good  and  convenient  place  to  deal  in,  and  that  commodi- 
ties were  very  plenty  at  Finchley,  and  it  would  be  almost  all 
clear  gain  to  them;  that  they  went  accordingly,  and  dealt  with 
several  gentlemen  for  divers  watches,  rings,  swords,  canes,  hats, 
cloaks,  horses,  bridles,  saddles  and  other  things  ;  that  about  a 
month  afterwards  the  defendent  informed  the  plaintiff  that  there 
was  a  gentleman  at  Blackheath,  who  had  a  good  horse,  saddle, 
bridle,  watch,  sword,  cane,  and  other  things  to  dispose  of 
which  he  believed  might  be  had  for  little  or  no  money  ;  that 
they  accordingly  went  and  met  with  the  said  gentleman,  and  af- 
ter some  small  discourse  they  dealt  for  the  said  horse,  &c.  ;  that 
the  plaintiff  and  the  defendant  continued  their  joint  dealings  to- 
gether until  Michaelmas,  and  dealt  together  at  several  places, 
viz.,  at  Bagshot,  Salisbury,  Hampstead,  and  elsewhere  to  the 
.amount  of  2000/..  and  upwards.  The  rest  of  the  bill  was  in  the 
ordinary  form  for  a  partnership  account.  The  bill  is  said  to  have 
been  dismissed  with  costs  to  be  paid  by  the  counsel  who  signed 
it ;  and  the  solicitors  for  the  plaintiff  were  attached  and  fined 
501.  a-piece.  The  plaintiff  and  the  defendant  were,  it  is  said, 
both  hanged,  and  one  of  the  solicitors  for  the  plaintiff  was  after- 
wards transported.  See  20  Eq.  230,  note. 

1  This  is  true  whether  or  not  the  crime  is  made  penal  by  stat- 
ute. See  Watson  v.  Murray,  23  N.  J.  Eq.  257  (1872);  Boggess  v. 
Lilly,  18  Tex.  200  (1856)  :  Watson  v.  Fletcher,  7  Gratt.  1 

(1850). 
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good  illustration  of  an  illegal  partnership  of  fhe  class 
in  question  (o). 

3.  A  partnership  is  also  illegal  if  formed  for  a  pur- 
pose forbidden  by  statute,  although  independently  of 
the  statute,  there  would  be  no  illegality.  At  one  time 
a  distinction  was  taken  betwen  mala  prohibita  and  mala 
inse;  but  this  distinction  has  very  properly  long  ceased 
to  be  recognised  as  of  any  value  for  legal  purposes. 
What  judicial  tribunals  have  to  regard  is  the  law  they 
are  called  on  to  administer ;  and  what  is  forbidden  by 
that  law,  is  illegal,  whether  it  is  also  forbidden  by  the 
laws  of  morality  and  religion  or  not  (p). 

Whether  a  partnership  is  illegal  by  virtue  of  any 
particular  statute  obviously  depends  upon  thfe  con- 
struction of  the  statute  in  question.  With  reference 
however  to  those  statutes  which  prohibit  unqualified 
persons  from  carrying  on  certain  trades  *  or  businesses,  it 
may  be  observed,  that  such  statutes  are  not  infringed  by 
an  unqualified  person  who  does  nothing  more  than 
share  the  profits  arising  from  those  trades  or  businesses, 
if  they  are  in  fact  carried  on  by  persons  who  are  duly 
qualified.  The  unqualified  person  is  not  within  the 
mischief  of  the  statutes  in  question,  and  the  partnership 
of  which  he  is  a  member  is  not  therefore  illegal  (q) 

Again,  although  a  statute  may  in  terms  apparently 
prohibit  an  act  or  omission,  and  affix  a  penalty  in  case 
of  disobedience,  it  does  not  necessarily  follow  that  all 
transactions  to  which  the  penalty  attaches  are  illegal. 
They  are  so  if  the  statute  is  really  prohibitory  (r);  but 
they  are  not  so  if  the  true  construction  of  the  statute 
is  that  the  penalty  is,  as  it  were,  the  price  of  a  license 
for  doing  what  the  statute  apparently  forbids  (s). 
Therefore,  it  was  held  in  Brown  v.  Duncan  (/),  that  a 
firm  of  distillers  was  not  illegal,  although  one  of  the 
firm  carried  on  business  as  a  retail  dealer  in  spirits 
within  two  miles  of  the  distillery  (contrary  to  4  Geo. 
4,  c.  94,  §§  132,  133),  and  was  not  registered  as  one  of 
the  firm  in  the  excise  books  (as  required  by  6  Geo.  4, 
c.  81  §  7).  It  may,  however,  be  doubted  whether  the 

(o)  The  case  was  referred  to  by  Jessel,  M.  R.,  in  11  Ch.  D.  195. 

(p)  See  Aubert  v.  Maze,  2  Bos.  &  P.  371. 

(q)  See  Raynard  v.  Chase.  1  Burr.  2.  and  infra,  under  the  heads 
of  Medical  Practitioners,  Solicitors. 

(r)  Melliss  r.  Shirley  Local  Board,  16  Q.  B.  D.  446;  Copo  r. 
Rowlands,  2  M.  &  W.  149;  Bartlett  r.  Vinor,  Carth.  252;  Taylor 
v.  The  Crowland  Gas  &  Coke  Co.,  10  Ex.  293. 

(«)  Smith  v.  Mawhood,  14  M.  &  W.  452:  Swan  v.  The  Bank  of 
Scotland.  2  Mon.  &  Ayr.  661;  Johnson  v.  Hudson.  11  East.  ISO. 

(0  10  B.  &  C.  93,  and  see  Smith  v.  Mawhood,  14  M.  &  W.  452. 
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statutes   in  question  were  properly  construed  by  the  Bk.  I.  Chap. 
Court  (u).  5-  Sect-  *• 

The  most  important  instances  of  partnerships  ren- 
dered illegal  by  statute  are  as  follows  (x)  : — 

Attornies  and  Solicitors. — See  infra,  Solicitors. 

Bankers. — By  7  &  8  Viet.  c.  32,  §  21  (y),  all  bankers  Bankers, 
are  required  on  the  1st  day  of  January,  in  every  year, 
to  make  a  return  to  the  stamp  office  of  their  names, 
residences,  and  occupations,  or  in  the   case  of  a  com- 
pany or  partnership,  of  the  name,  residence  and  occu- 
pation of  every  member  of  the  *  company  or  partner-  [  *  96] 
ship,  and  in  default  a  penalty  of  50Z.  is  inflicted.  Upon 
this  ac^t  a  question  might  arise  as  to  the  legality  of  a 
banking  partnership,  or  company,  composed  in  part  of 
members  whose  names  are  not  returned. 

By  two  statutes,  which  have  since  been  considerably 
modified,  it  was  made  unlawful  for  banking  firms  of 
more  than  six  members,  to  issue  in  London  or  within 
sixty-five  miles  thereof,  notes  payable  on  demand,  or 
within  six  months  after  date  (z). 

Upon  these  statutes,  it  was  held,  that  a  banking  com- 
pany of  more  than  six  persons  associated  for  the  pur- 
pose of  issuing  notes  payable  on  demand,  or  within  six 
months  after  date,  was  not  illegal  unless  it  was  proved 

(«)  See  Pawnbrokers,  infra. 

(x)  For  list  of  trades,  &.,  regulated  by  statute,  see  Pollock  on 
Contracts,  edit.  4  App.  F.,  note. 

(y)  1$  8  and  29  of  this  act  and  parts  of  \\  9  and  are  repealed 
by  37  &  38  Viet.  c.  96. 

(z)  39  &  40  Geo.  3,  c.  28,  \  15;  7  Geo.  4,  c.  46.  See  further  as  Issue  of 
to  the  issue  of  notes,  9  Geo.  4,  c.  23;  3  &  4  Wm.  4  c.  83,  and  notes. 
c.  98;  7  &  8  Viet.  c.  32;  A.-G.  v.  Birkbeck,  12  Q.  B.  D.  605; 
Broughton  v.  Manchester  &  Salford  Waterworks  Co.,  3  B.  &  A. 
1;  Bank  of  England  v.  Anderson,  3  Bing.  N.  C.  589;  Bank  of 
England  v.  Booth,  2  Keen,  466;  and  on  appeal,  Booth  v.  Bank  of 
England,  6  Bing.  N.  C.  415;  and  7  Cl.  &  Fin.  509.  The  joint 
effect  of  the  above  enactments  seems  to  be  that :  (1)  The  Bank 
of  England  can  alone  issue,  in  London,  or  within  three  miles  of 
it.  notes  payable  to  bearer  on  demand.  (2)  Beyond  that  limit 
such  notes  may  be  issued  by  bankers  who  were  lawfully  issuing 
them  before  May,  1844,  under  a  license;  but  by  no  other  bankers; 
and  not,  therefore,  by  any  banking  firm  of  mere  than  six  per- 
sons carrying  on  the  business  of  bankers  within  sixty-five  miles 
of  London.  In  other  words,  there  are  three  limits  :  (1.)  London 
and  three  miles  round,  in  which  the  Bank  of  England  has  an  ex- 
clusive monopoly.  (2.)  The  district  more  than  three,  but  within 
sixty-five  miles  of  London,  in  which  the  monopoly  is  divided  be- 
tween the  Bank  of  England  and  banking  firms  of  less  than  six: 
members,  lawfully  issuing  notes  before  May,  1844.  (3.)  The 
district  more  than  sixty-five  miles  from  London,  in  which  the 
monopoly  is  divided  between  the  Bank  of  England  and  banking 
firms  of  six  or  more  or  less  members,  lawfully  issuing  notes  be- 
fore May,  1844. 
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that  the  company  issued  such  notes  within  sixty-five 
miles  of  London  (a).  Upon  a  similar  statute  relating 
to  Ireland  (b),  it  was  held  that  in  order  to  establish  the 
illegality  of  a  banking  company  upon  the  ground  that 
its  houses  of  business  had  been,  from  the  time  of  the 
formation  of  the  company  until  the  commencement  of 
the  suit,  and  then  were,  at  places  in  Ireland  within  fifty 
miles  of  Dublin,  it  was  necessary  to  prove  the  existence 
of  a  place  of  business  *  within  that  limit  for  the  whole 
time  alleged  (c).  The  statutes  in  question,  moreover, 
have  been  held  only  to  affect  partnerships  formed  for 
the  purpose  of  carrying  on  the  business  of  a  banker, 
and  not  to  interfere  with  the  issue  of  notes  by  firms  not 
carrying  on  such  business. 

Brokers.  —  The  statutes  imposing  penalties  upon 
brokers  who  acted  as  such  in  the  city  of  London  with- 
out being  duly  admitted  so  to  do  by  the  mayor  and 
aldermen,  have  been  repealed  by  47  Viet.  c.  3.  Al- 
though unqualified  brokers  could  not  recover  their  com- 
mission (d),  yet  they  could  recover  from  their  princi- 
pals money  paid  for  them  by  their  directions  or  in  con- 
formity with  the  usages  of  the  share  market  (e). 

Liability  to  penalties  under  the  repealed  statutes  did 
not  protect  a  broker  from  answering  interrogatories  re- 
lating to  his  dealings  and  transactions  if  he  was  sued 
in  respect  of  them  by  his  principal  (/). 

Insurers. — By  a  statute  now  repealed,  it  was  made 
unlawful  for  any  society  or  partnership  ( except  the  two 
corporations  mentioned  in  the  act)  to  carry  on  the  busi- 
ness of  maritime  insurance  or  to  lend  money  on  bot- 
tomry (g).  This  enactment  gave  rise  to  numerous  deci- 
sions which  are  frequently  referred  to  as  illustrating 
the  consequences  resulting  from  an  illegal  contract  of 
partnership;  and  they  will  be  noticed  hereafter  when 
those  consequences  are  examined.  In  the  present  place, 
however,  it  is  not  necessary  to  do  more  than  collect 
them  in  a  note  for  facility  of  reference  (ti). 

(a)  Ransford  v.  Copeland,  6  A.  &  E.  482. 

(6)  6  Geo.  4,  c.  42,  §  10. 

(c)  Hughes  v.  Thorpe,  5  M.  &  W.  656. 

(rf)  Cope  v.  Rowlands,  2  M.  &  W.  149. 

(e)  Smith  v.  Lindo,  4  C.  B.  N.  S.  395,  and  5  ib.  587;  Pidgeon 
v.  Burslem,  3  Ex.  465;  Jessopp  v.  Lutwyche,  10  Ex.  614. 

(/)  Green  v.  Weaver,  1  Siu.  404:  Robinson  v.  Kitchin,  8  De  G. 
Me.  &  G.  88,  and  21  Beav.  365. 

(g)  6  Geo.  1,  c.  18.  repealed  by  5  Geo.  4,  c.  114,  \  1,  as  to  in- 
surances. 

(A)  The  following  are  the  decisions  on  the  above  enactment: 
Mitchell  v.  Cockburn,  2  H.  Blacks.  379;  Booth  i:  Hodgson,  6  T. 
R.  405;  Lees  v.  Smith,  7ib.  338:  Harrison  v.  Millar,  ib.  340,  note; 


MEDICAL  PRACTITIONERS.  167 

The  Marine  policy  stamp  act,  30  Viet.  c.  23,  prevents  Bk.  I.  Chap, 
marine  insurances  being    effected  otherwise  than  by  5-  Sect.  1. 
written  policies  *duly  stamped  (i).     Consequently,  if  r  *9g] 
%the  members  of  a  mutual   insurance   company  insure 
each  others'  ships  without  any  policies,  the  insured  has 
no  remedy  against  the  insurers  in  case  of  a  loss  (k). 

Medical  practitioners. — By  55  Geo.  3,  c.  194,  §  14,  un-  Medical 
qualified  medical  men  are  prohibited  from  practising;  Practltloners- 
and  by  the  Medical  act,  1858  (Z),  it  is  enacted  (§  32) 
that  no  person  shall  be  entitled  to  recover  any  charge 
in  any  court  of  law  for  any  medical  or  surgical  advice, 
attendance,  or  for  the  performance  of  any  operation,  or 
for  any  medicine  which  he  shall  have  both  prescribed 
and  supplied,  unless  he  shall  prove  upon  the  trial  that 
he  is  registered  under  the  act.  By  the  same  act  (§  40), 
penalties  are  inflicted  on  all  persons  who  wilfully  and 
falsely  pretend  to  be,  or  take,  or  use  the  name  or  title  of 
a  physician,  doctor  of  medicine,  licentiate  in  medicine 
and  surgery,  bachelor  of  medicine,  surgeon,  general 
practitioner,  or  apothecary,  or  any  name,  title,  addition, 
or  description  implying  that  he  is  registered  under  the 
act,  or  is  recognised  by  law  as  a  physician,  &c. 

Upon  the  above  acts  it  has  been  decided  that  agree- 
ments contrary,  to  55  Geo.  3,  are  illegal  and  cannot  be 
enforced  (m) ;  but  that  a  medical  practitioner  may 
maintain  an  action  for  attendances,  &c.,  although  not 
registered  when  they  took  place,  it  being  sufficient  that 
he  should  be.  registered  at  the  time  of  trial  (n);  and 
there  is  nothing  illegal  in  one  member  of  a  firm  being 
registered  in  one  character  and  another  in  another;  nor 
in  their  respectively  attending  to  their  appropriate 
branches  of  the  profession;  nor  in  their  jointly  suing 
in  respect  of  the  services  rendered  by  each  in  his  own 
branch  (o).  It  has  also  *been  intimated  by  high  au-  [  *  99] 

Everth  v.  Blackburne,  2  Stark,  66;  Ex parte  Bell,  1  M.  &  S.  751  >' 
Aubert  v.  Maze,  2  Bos.  &  P.  371;  Watts  v.  Brooks,  3  Ves.  61 2  '> 
Knowles  v.  H.aughton,  11  ib.  168. 

(i)  They  can  now  be  stamped  after  their  execution  on  payment 
of  a  penalty,  39  Viet.  c.  6,  \  2;  but  a  written  policy  is  still  neces- 
sary. 

(k)  See  Edwards  v.  Aberayron  Mutual  Soc.,  1  Q.  B.  D.  563;  Ex 
parte  Hargrove,  10  Ch.  542;  Fisher  v.  Liverpool  Marine  Insur. 
Co.,  L.  R.  9  Q.  B.  418;  Smith's  case,  4  Ch.  611;  Brett,  v.  Beck- 
with.  3  Jur.  N.  S.  31 ;  Bromley  v.  Williams,  32  Beav.  177.  With 
these  cases  compare  Martin's  case,  14  Eq.  148. 

(0  21  &  22  Viet.  c.  90.  As  to  chemists  and  druggists,  see  31 
&  32  Viet.  c.  121,  and  Pharmaceutical  Soc.  v.  Lon.  Supply  Assoc. 
5  App.  Ca.  857. 

(m)  Davies  v.  Makuna,  29  Ch.  D.  596. 

(n)  Turner  v.  Key  nail,  14  C.  B.  N.  S.  328. 

(o)  Ibid. 
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thority,  that  if  only  one  member  of  a  firm  is  duly  regis- 
tered, the  requisitions  of  the  statute  are  complied 
with  (p);  but  the  unregistered  partner  cannot  lawfully 
act  as  a  physician,  surgeon,  or  apothecary  (q). 

Newspaper  proprietors. — By  44  &  45  Viet.  c.  60,  §  8, 
the  titles  of  newspapers,  and  the  names,  occupations 
and  residences  of  their  proprietors,  are  required  to  be 
registered  with  the  Registrar  of  Joint  Stock  Companies, 
and  penalties  are  payable  on  default. 

Patentees. — Prior  to  1852  a  patent  for  an  invention 
contained  a  proviso  to  the  effect  that  the  patent  should 
•be  void  if  more  than  twelve  persons  became  interested 
in  it  as  partners  (r).  But  now  there  is  no  limit  placed 
upon  the  number  of  persons  who  may  be  interested  in 
a  patented  invention. 

Pawnbrokers.—  By  35  &  36  Viet.  c.  93,  §  1 3,  every 
pawnbroker  is  required  to  have  his  name  legibly  print- 
ed over  the  door  of  every  shop  or  place  where  he  car- 
ries on  his  business.  Under  the  previous  act,  39  &  40 
Geo.  3,  c.  98,  an  agreement  to  carry  on  a  pawnbroking 
business  in  partnership  was  illegal  if  it  was  part  of  the 
agreement  that  the  names  of  some  of  the  partners 
should  be  concealed,  or,  in  other  words,  if  it  was  part 
of  the  agreement  that  some  of  the  partners  should  be 
dormant  (s).  Whether  these  decisions  apply  to  the 
present  act  is  open  to  some  doubt  (see  §  51),  but  they 
probably  do.  It  is  conceived,  however,  that  pawn- 
broking  may  be  legally  carried  on  by  a  registered  com- 
pany, if  the  name  of  the  company  is  properly  painted  up. 

*  Solicitors. — By  several  statutes  it  has  long  been 
unlawful  for  any  person,  not  duly  qualified,  to  act  by 
himself  or  another  as  a  solicitor,  or  to  suffer  his  name 
to  be  made  use  of  upon  the  account,  or  for  the  profit  of 
an  unqualified  person  (t).  Upon  these  statutes  ques- 

(p)  Per  Erie  C.  J.,  ib.  Compare  the  cases  in  the  next  note. 
See  further,  De  la  Rosa  v.  Prieto,  16  C.  B.  N.  S.  578:  and  as  to 
pretending  to  be  a  legally  qualified  practitioner,  see  Pedgrif't  v. 
Chevallier,  8  C.  B.  N.  S.  240  and  246;  Ellis  v.  Kelly,  6  H.  &  N. 
222.  The  cases  decided  upon  the  Apothecaries  acts,  55  Geo.  3,  c. 
194,  and  6  Geo.  4,  c.  133,  will  be  found  in  1  Chitty's  Statutes. 

(q)  Howarth  v.  Brearly,  19  Q.  B.  D.  303;  Davies  v.  Makuna,29 
Ch.  D.  596;  Pharmaceutical  Soc.  v.  Lon.  Supply  Assoc.,  5  App. 
Ca.  857. 

(r)  Hindmarch  on  Patents,  66.  See  Duvergier  v.  Fellows,  5 
Bing.  248,  and  on  appeal,  10  B.  &  C.  826,  and  1  Cl.  &  Fin.  39. 

(s)  See  Lewis  v.  Armstrong,  3M.  &  K.  53:  Armstrong?'.  Lewis, 
2  Cr.  &  M.  274;  Gordon  v.  Howden,  12  Cl.  &  Fin.  237;'  Fraser  r. 
Hill,  1  M'Queen,  392.  Compare  Brown  v.  Duncan,  10  B.  &  C. 
93,  where  one  of  a  firm  of  distillers  was  not  licensed  as  required 
by  the  excise  laws. 

(0  See  6  &  7  Viet.  c.  73,  \\  2,  26,  32;  23  &  24  Viet.  c.  127,  % 
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tions  have  arisen  as  to  how  far  it  is  lawful  for  a  quali-  Bk.  I.  Chap, 
fied  solicitor  to  share  the  profits  of  his  business  with  a  5.  Sect.  1. 
person  who  is  not  qualified;  and  it  has  been  held  that 
there  is  no  illegality  in  this  where  the  non-qualified 
person  does  not  share  the  profits  in  consideration  of  his 
acting  in  any  manner  as  a  solicitor  (u).     For  example, 
there  is  nothing  illegal  in  an  agreement  that  a  surviv- 
ing partner  of  a  firm  of  solicitors  shall  share  his  profits 
with  the  widow  of  a  late  partner  (x). 

But  an  agreement  for  a  partnership  in  the  ordinary 
sense  of  the  word  between  a  person  duly  qualified  and 
one  who  is  not,  is  clearly  illegal  (y);  and  if  the  agree- 
ment is  in  writing,  and  is  for  a  present  partnership, 
parol  evidence  cannot  be  admitted  to  show  that  it  was 
not  to  take  effect  until  both  parties  were  qualified  (z). 
But  an  agreement  between  a  solicitor  and  his  articled 
clerk  that  the  latter,  when  a  solicitor,  shall  become  a 
partner  with  the  former  and  share  his  profits  retrospec- 
tively, is  not  illegal  (a).  However,  the  statutes  cannot 
be  evaded  by  an  agreement  to  the  effect  that  the  un- 
qualified person  shall  receive  a  share  of  the  profits  as 
a  salary,  and  that  he  shall  not  be  a  partner  with  the 
other  (&).  Nor  can  a  solicitor's  clerk  (unless  himself 
qualified)  act  as  a  solicitor  under  cover  of  bis  *  p'rinci-  [  *  101] 
pal's  name  (c).  It  was,  however,  held  that  a  person 
who  had  been  duly  examined,  sworn,  and  admitted,  but 
who  had  not  taken  out  his  annual  certificate,  was  not 
unqualified  within  the  meaning  of  the  act  of  Geo.  2  (d) ; 
and  since  the  act  6  &  7  Viet.  c.  46,  it  has  been  held  not 
unlawful  for  a  qualified  solicitor  to  act  upon  the  usual 

26;  and  37  &  38  Viet.  c.  68,  \  12.  See  as  to  partnerships  be- 
tween town  clerks  and  other  solicitors,  Hughes  v.  Statham,  4  B. 
&  C.  187;  and  as  to  prosecutions  by  partners  of  clerks  of  the 
peace,  see  5  &  6  Will.  4,  c.  76,  \  102,  and  R.  v.  Fox,  1  E.  &  E. 
729. 

(u)  Scott  v.  Miller,  Johns.  220,  is  a  strong  case  on  this  head. 

I*)  Candler  v.  Candler,  Jac.  225,  and  6  Madd.  141;  Sterry  v. 
Clifton,  9  C.  B.  110;  and  see  Aubin  v.  Holt,  2  K.  &  J.  66.  See 
also  ante,  Medical  Practitioners. 

(y)  Williams  v.  Jones,  5  B.  &  C.  108.  See  Scott  v.  Miller, 
Johns.  220. 

(z)  Williams  v.  Jones,  5  B.  &  C.  108. 

(a)  Ex  parte  Joyce,  4  Ch.  D.  596. 

(6)  Tench  v.  Roberts,  6  Madd.  145;  Re  Jackson,  1  B.  &  C.  270; 
see,  too,  Re  Clark.  3  D.  &  R.  260;  Hopkinson  v.  Smith,  1  Bing. 
13.  Quaere  the  effect  on  these  cases  of  the  act  28  &  29  Viet.  c. 
86,  ante,  pp.  35,  et  seq. 

(c)  Hopkinson  v.  Smith,  1  Bing.   13  ;  Re  Palmer,  2  A.  &  E. 
686. 

(d)  Re  Hodgson,  3  A.  &  E.  224;  and  see  Hodgkinson  v.  Mayer, 
6  A.  &  E.  194. 
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[  *  102] 


agency  terms  as  the  solicitor  of  another  solicitor  who 
has  not  taken  out  his  certificate  (e). 

It  is  illegal  for  two  persons,  one   qualified  and  th« 
other  unqualified,  to  hold  themselves  out  as  partners 
and  to  put  both  their  names  to  bills  of  costs  and  ottu 
documents  in  which  their  names  ought  not  to  appear, 
unless  they  are  qualified  solicitors  (/). 

Theatrical  representations. — By  several  statutes  no'v 
repealed  (g)  it  was  unlawful  to  act  any  play  for  gaii 
except  under  certain  restrictions.  Partnerships  there 
fore  for  sharing  profits  to  be  derived  from  acting  plaj 
otherwise  than  in  accordance  with  these  acts  were  illt 
gal  (h). 

Unincorporated  joint-stock  companies  with  transferc 
ble  shares. — The  question  whether  unincorporated  com- 
panies with  transferable  shares  were  illegal  at  comrnor 
law  or  under  the  Bubble  Act  of  1719  (6  Geo.   1,  c.  18) 
will  be  found  discussed  in   the  volume  on  Companies 
The  question  has  now  only  a  historical  interest. 

Unregistered  Partnerships,   &c — By  the  Cornpanu 
Act,  1862,  §  4,  all  banking  partnerships  of  more  thai 
ten  members,  and  all  other  partnerships  of  more  thi 
twenty  members,  formed  after  the  2nd  of  Novembt 
1862   (*'),    must    be   registered   under  that  act  unles 
formed  in  pursuance  of  some  special   act,  charter,  or 
letters  patent,  or  for  working  mines  in  the  Stannaries; 
and  any  partnership  required  to  be  registered  and  *  not 
registered  is  illegal  (k).     This  subject  will  be  founc 
more  fully  examined  in  the  volume  on  Companies.1 

(e)  Ex  parle  Foley,  11  Beav.  456. 

(/)  Edmonson  v.  Davis,  4  Esp.  14. 

(y)  10  Geo.  2,  c.  28  ;  25  ib.  c.  36  (made  perpetual  by  28  ib. 
19)  ;  and  28  Geo.  3,  c.  30  ;  repealed  by  6  &  7  Viet.  c.  68.  As 
•what  is  a  theatre  within  this  act,  see  Davys  r.  Douglas,  4  H. 
N.  180. 

(h)  Ewing  v.  Osbaldiston,  2  M.  &.  Cr.  53  ;  De  Begnis  v.  Ai 
mistead,  10  Bing.  107. 

(t)  See  as  to  this  Shaw  v.  Simmons,  12  Q.  B.  D.  117,  and  as  to 
what  associations  need  not  be  registered,  Smith  v.  Anderson,  If 
Ch.  D.  247. 

(k)  Jennings  v.  Hammond,  9  Q.  B.  D.  225  ;  Shaw  v.  Bensoi 
11  ib.  563  ;  Ex  parte  Poppleton,  14  Q.  B.  D.  379  ;  Padstow  Tot 
Loss  Assoc.,  20  Ch.  D.  137  ;  Sykes  ?>.  Beadon.  11  Ch.  D.  170, 
though  overruled  by  Smith  i:  Anderson,  15  Ch.  D.  247,  on  tl 
necessity  of  registration,  would  have  been  rightly  decided  if  tl 
association  had  required  registration. 

1  In  Pennsylvania  an  Act  of  Assembly  provides  for  the  re 
tration  in  the  office  of  the  prothonotary  of  the  county  where  tl 
firm  does  business,  of  the  names  of  the  individuals  who  o 
pose  the  partnership,  and   prohibits  the  reception  of  a  plea 
non-joinder  or  misnomer  from  a  firm  failing  to  comply  with  tl 
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SECTION  II. — CONSEQUENCES  OF  ILLEGALITY. 

If  a  partnership,  when  it  is  formed,  will  be  illegal,  Bk.  I.  Chap, 
any  contract  to  form  it  must  be  illegal  also.    Upon  this  5-  Sect.  2. 
ground  it  was  held  in  Duvergier  v.  Fellowes  (I),  that  a  Conse- 
bond  for  the  payment  of  money  upon  the  formation  by  quences  of 
the  obligee  of  an  illegal  company  was  invalid;  and  in  illegality. 
Williams  v.  Jones  (ra),  that  no  action  lay  for  the  recov- 
ery of  a  premium  agreed  to  be  paid  by  the  defendant, 
on  being  taken  into  partnership  with  the  plaintiff,  and 
which  partnership  was  illegal. 

An  agreement  for  an  illegal  partnership  will  not  be  Enforcing 
enforced  even  if  it  has  been  partly  performed.     Ewing  agreement. 
v.  Osbaldiston   (n)  is  a  good  instance  of  this.     There  Ewing  v. 
the  plaintiff  and  the  defendant  agreed  to  become  part-  ( 
ners  in  a  theatre.     The  plaintiff  advanced  part  of  the 
money,  and  the  defendant  applied  it  in  part  payment 
for  a  lease  of  the  theatre.     The  lease  was  afterwards 
assigned  to  him  alone.    The  defendant  did  not  perform 
his  part  of  the  agreement,  and  the  plaintiff  accordingly 
filed  a  bill  against  him.     The  bill  prayed  that  it  might 
be  declared  that  the  plaintiff  and  the  defendant  were 
partners  in  the  theatre,  and  in  the  lease  thereof,  and 
that  the  agreement  made  between  the  plaintiff  and  the 
defendant  might  be  performed,  and,  if  necessary,  that 
the  partnership  might  be  dissolved,  and  the  usual  ac- 
counts taken.     The  agreement,  however,  was  illegal,  by 
10  Geo.   2,  c.  28,  and  the  bill  was  dismissed.     It  was 
decided,  on  appeal,  that  the  agreement  being  illegal,  it 
was  impossible  for  the  Court  to  decree  its  specific  per- 
formance; and  that  if  the  plaintiff  sought  to  recover 
back  *  the  money  he  had  paid,  he  could  not  do  so  in  r  *  103] 
that  suit,  as  (even  if  he  had  a  lien  on  the  property  for 
the  money,  which  the  Court  denied),  the  bill   did  not 
seek  to  enforce  such  lien.1 

(I)  5  Bing.  248  ;  10  B.  &  C.  826  ;  and  1  Cl.  &  Fin.  39. 
(m)  5  B.  &  C.  108.  (n)  2  M.  &  Cr.  53. 

direction.  In  other  States  the  penalty  provided  for  a  failure  to 
register  the  individual  names  of  the  partners  in  the  proper  office 
is  a  disability  to  maintain  an  action  on  their  firm  contracts. 

1  It  appears  that  where  an  accounting  is  sought  of  the  affairs 
of  an  illegal  partnership  or  of  the  profits  arising  out  of  the  ille- 
gal transactions  of  a  legal  partnership,  the  courts  will  grant  no 
relief.  Lane  v.  Thomas,  37  Texas,  157  .'1872)  ;  Snell  v.  Dwight, 
120  Mass.  9  (1876)  ;  Sampson  v.  Shaw,  101  Mass.  145  (1869)  ; 
King  t;.  Winants.  71  N.  Ca.  469  (1874). 

Where  the  illegal  gains  have  been  divided,  or  if  the  propor- 
tionate ownership  is  settled  on  without  division,  and  they  have 
been  invested  in  lawful  enterprises  and  have  subsequently  come 
back  into  the  hands  of  one  of  the  partners,  he  cannot  rely  on  the 
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If  a  partnership  is  illegal,  its  members  cannot  main- 
any  action  in  respect  of  any  transaction  tainted 
with  the  illegality.1  For  example,  if  a  partnership  is 
formed  for  selling  smuggled  goods,  it  cannot  recover 
^he  price  of  any  smuggled  goods  which  it  may  have 
sold  (o).  So  an  illegal  loan  society  cannot  recover 
money  it  has  lent  (p).  But  an  illegal  partnership  can 
prosecute  a  person  stealing  its  property  (q). 

(o)  See  Biggs  v.  Lawrence,  3  T.  li.  454. 

(p)  Shaw  v.  Benson,  11  Q.  B.  D.  563;  Jennings  v.  Harnmon,  9 
ib.  225. 

(q)  See  R.  v.  Frankland,  L.  &  C.  276;  9  Jur.  N.  S.  388;  32  L. 
J.  M.  C.  69.  _ 

originally  illegal  source  of  the  fund  to  relieve  him  from  liability 
to  account  to  his  associates  for  what  he  has  received.  Bates  on 
Partnership,  \  123. 

Where  partners  themselves  make  an  accounting  of  the  illegal 
transactions,  ascertain  the  balances  and  settle  completely  all  to 
paying  the  differences  ascertained  or  dividing  the  profits,  and 
they  invoke  the  aid  of  the  court  to  compel  this  final  step,  the 
authorities  are  at  variance  as  to  whether  they  shall  have  the  aid 
required.  The  leading  case  upon  this  subject  is  Brooks  v.  Mar- 
tin, 2  Wall.  70  (1863),  where  two  parties  formed  a  partnership  to 
buy  soldiers'  claims  for  land  warrants  (in  violation  of  the  Act  of 
Congress),  the  plaintiff  contributing  the  necessary  money,  and 
the  defendant  buying  the  warrants,  locating  them,  and  selling 
the  lands.  Much  of  the  land  was  sold,  and  the  proceeds  were 
represented  by  money,  notes  and  mortgages.  Defendant  fraud- 
ulently concealed  the  real  value  of  these  assets,  and  succeeded 
in  buying  out  plaintiffs  interest  therein  for  a  mere  trifle.  After- 
wards the  latter  sued  for  an  accounting  and  division,  and  the 
court  decreed  an  account,  on  the  ground  that  the  original  trans- 
actions, which  were  illegal,  had  become  accomplished  facts,  and 
could  not  be  affected  by  any  action  of  the  Court  in  that  case,  and 
that  public  safety  did  not  require,  after  the  illegal  transaction 
had  been  settled  and  closed,  that  one  party  should  be  permitted 
to  perpetrate  the  further  wrong  of  appropriating  all  the  proceeds. 
See  McGunn  v.  Hanlin,  29  Mich.  476  (1874);  Boggess  r.  Lilly,  1C 
Tex.  200  (1856).  Authorities  to  the  contrary  are  Todd  v:  Kaf- 
ferty,  30  N.  J.  Eq.  254  (1878);  Gould  v.  Kendall,  15  Neb.  519 
(1884);  Hunt  v.  Pfeiffer,  108  Ind.  197  (1886);  and  Patterson's 
Appeal,  13  W.  N.  C,  154  (1883),  where  the  proceeds  of  a  joint 
operation  on  a  margin  were  in  the  hands  of  one  of  the  parties, 
an  account  had  been  stated,  and  a  promise  to  pay  made,  but  the 
Supreme  Court  of  Pennsylvania  declared  that  the  promise  should 
not  be  enforced.  If  the  transactions  of  a  firm  are  partly  legal 
and  partly  illegal,  the  Court  will  take  charge  of  and  settle  the 
lawful  part  of  the  business,  but  not  the  illegal  part  of  it;  An- 
derson v.  Powell,  44  Iowa,  20  (1876).  If  the  two  classes  cannot 
be  separated,  the  accounting  will  be  refused;  Lane  v.  Thomas, 
37  Tex.  157  (1872). 

1  Where  a  partnership  was  formed  for  the  purpose  of  delaying 
creditors  of  one  of  the  parties  in  the  collection  of  their  debts, 
and  one  forcibly  enters  the  store  house  of  the  firm,  and  seizes  the 
goods,  the  partners  cannot  jointly  maintain  an  action  of  trespass 
quare  clnusum  fregit  against  him.  McPherson  v.  Peniberton,  1 
Jones  L.  378  (1854). 
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The  illegality  of  a  partnership  affords  no  reason  why  Bk.  I.  Chap, 
it  should  not  be  sued.     It  cannot  indeed  be  effectually  5-  Sect.  1. 
sued  by  any  person  who,  being  aware  of  all  the  facts,  Actions 
seeks  to  enforce  a  demand  arising  out  of  a   transaction  against  an 
tainted  with  the  illegality  which  affects  the  firm  (r)  ;  illegal  part- 
but  the  illegality  of  the  firm  does  not  per  se  afford  any 
answer  to  a  demand  against  it,  arising  out  of  a  trans- 
action to  which  it  is  a  party,  and  which   transaction  is 
legal  in  itself.     Unless  the  person  dealing  with  the  firm 
isparticeps  criminis,  there  can  be  no  turpis  causa   to 
bring  him  within  the  operation  of  the  rule  ex  turpi 
causd,  non  oritur  actio;  and  he,  not  being  implicated  in 
any  illegal   act  himself,  cannot  be   prejudiced  by  the 
fact  that  the  persons  with  whom  he  has  been  dealing 
are  illegally  associated  in  partnership  (s). 

So,  if  a  partnership  or  company  has  been  established 
by  fraud,  and  persons  have  been  induced  to  join  it  by 
false  and  fraudulent  representations,  still  the  fraud  so 
perpetrated,  affords  no  answer  to  a  creditor  of  the 
firm  (£),  unless  that  creditor  has  himself  been  party  to 
the  fraud  (u).  Moreover,  where  a  company  has  been 
established  by  fraud,  and  where  it  has  been  engaged  in 
illegal  transactions,  the  innocent  shareholders  *  are  [  *  104] 
nevertheless  liable  amongst  themselves  to  contribute  if 
necessary  to  the  payment  of  the  debts  of  the  company; 
for  such  shareholders  are  not  in  delicto  as  to  preclude 
any  one  of  them  from  calling  on  the  others  to  share  the 
losses  to  which  he  and  they  are  liable  (x). 

The  most  important  consequence,  however,  of  ille-  Actions  for 
gality  in  a  contract  of  partnership  is,  that  the  mem-  contribution, 
bers  of  the  partnership  have  no  remedy  against  each    c' 
other  for  contribution  or  apportionment  in  respect  of 
the  partnership  dealings   and  transactions.1     However 
ungracious  and  morally  reprehensible  it  may  be  for  a 
person  who  has  been  engaged  with  another  in  various 
dealings  and  transactions  to  set  up  their  illegality  as  a 
defence  to  a  claim  by  that  other,  for  an  account  and 
payment  of  his  share  of  the  profits  made  thereby,  such  a 
defence  must  be  allowed  to  prevail  in  a  court  of  jus- 
tice.    Were  it  not  so,  those  who— ex  hypothesi — have 

(r)  Re  South  Wales  Atlantic  Steamship  Co.,  2  Ch.  D.  763. 

(s)  See  the  judgment  of  Hellish,  L.  J.,  in  the  last  case,  and 
Brett  v.  Beckwith,  3  Jur.  N.  S.  31  M.  R. 

(<)  Henderson  v.  The  Royal  Brit.  Bank,  7  E.  &  B.  356. 

(u)  See  Batty  v  M'Cundie,  3  C.  &  P.  203. 

\x]  See  Longworth's  Ex.  case,  Johns.  465,  affirmed  1  De  G.  F. 
&  J.  17. 


1  See  note  1,  page  103. 
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been  guilty  of  a  breach  of  the  law,  would  obtain  the 
aid  of  the  law  in  enforcing  demands  arising  out  of  lhat 
very  breach  ;  and  not  only  would  all  laws  be  infringed 
with  impunity,  but  what  is  worse  their  very  infringe- 
ment would  become  a  ground  for  obtaining  relief  from 
those  whose  business  it  is  to  enforce  them.  For  these 
reasons,  therefore,  and  not  from  any  greater  favour  to 
one  party  to  an  illegal  transaction  than  to  his  compan- 
ions, if  proceedings  are  instituted  by  one  member  of  an 
illegal  partnership  against  another  in  respect  of  the 
partnership  transactions,  it  is  competent  to  the  defend- 
ant to  resist  the  proceedings  on  the  ground  of  illegal- 
ity (?/).  There  are  indeed  some  old  cases  in  which  this 
defence  was  not  allowed  to  prevail  (z)  ;  but  they  have 
been  long  overruled  (a).  Moreover,  if  the  illegality  is 
brought  to  the  notice  of  the  Court,  it  will  of  its  own] 
accord  decline  to  interfere  between  the  parties,  although 
there  may  be  no  desire  on  their  part  to  urge  such  an 
objection  (6). 

When  partnerships  of  marine  insurers  were  illegal,  it 
was  *  held  that  if  one  member  of  a  firm  of  such  insurers 
paid  all  the  losses  sustained  by  the  firm,  he  could  not 
recover  any  part  of  the  money  paid  from  his  co-part- 
ners (c);  and  that  if  the  premiums  were  received  by  one 
only,  the  others  could  not  obtain  their  shares  from 
him  (d).  So,  where  there  was  an  express  covenant  to 
pay  such  shares,  the  covenant  was  held  to  be  invalid  by 
reason  of  the  illegality  which  tainted  it  (e);  and  even 
where  an  arbitrator  had  awarded  what  was  to  be  paid 
by  one  partner  to  the  other,  it  was  held  that  the  award 
could  not  be  enforced  (/).  These  cases  are  of  un- 
doubted authority,  and  are  always  referred  to  as  such, 
although  the  particular  ground  of  illegality  on  which 
they  rested  no  longer  exists.  It  has  indeed  been  held, 
in  one  or  two  cases  of  illegal  partnership,  that  if  one 
partner  has  paid  losses  at  the  special  request  of  the 
other,  who  promised  to  pay  his  share  afterwards,  an 
action  for  such  share  may  be  sustained  (gr);  but  these 

(y)  See  Sykes  v.  Beaclon,  11  Ch.  D.  170;  Holnian  r.  Johnson,  1 
Cowp.  341;  Thomson  v.  Thomson,  7  Ves.  470;  Cousins  i:  Smith, 
1:5  Ves.  544. 

(z)  Dover  v.  Opey,  2Eq.  Ca.  Ab.  7;  Watts  r.  Brooks,   3  Ves.  Gil. 

(a)  See  the  cases  cited  infra. 

(b)  Evans  v.  Richardson,  3  Mer.  469. 

(c)  Mitchell  r.  Cockburn.  2  H.  Blacks.  380. 
id)  Booth  v.  Hodgson,  6  T.  R.  405. 

(e)  Lees  v.  Smith,  7  T.  R.  338. 
(/)  Aubert  r.  Maze,  2  Bos.  &  P.  371. 

(g)  See  Petrie  v.  Hannay,  3  T.  R.  418  ;  Faikney  v.  Reynous,  4 
Burr.  2070. 
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cases  cannot  be  reconciled  with  others,   and  must  be  Bk.  I.  Chap, 
taken  to  be  overruled.     In  De  Begnis  v.  Armistead  (ft),  5-  Sect-  2- 
the  plaintiff  and  the  defendant  entered  into  an  illegal  De  Begnis  v. 
agreement  for  bringing  out  an  opera  and  dividing  the  Armistead. 
profits  arising  from  it.     By  the  agreement  the  plaintiff 
was  to  pay  the  singers,  and  the  defendant  was  to  pro- 
vide a  theatre  and  pay  the  dancers.     This  was   done  ; 
but  instead  of  profits,  there  were  losses,   and  on  the 
whole  account  a  balance  was  found  due  to  the  plaintiff. 
A  bill  for  the  balance  was  given  by  the  defendant,  and 
it  was  proved  that  the  balance  was  made  up  of  different 
sums  paid  by  the  plaintiff  at  the  defendant's  request. 
It  was  nevertheless  held  that  the  original  agreement 
being  illegal,  the  plaintiff  could  not  recover  the  balance  in 
question,  either  on  the  bill  or  the  common  money  counts. 

Nor  can  an  action  for  an  account  be  sustained  by  one  illegality  a 
member  of  an   illegal  partnership   against  another,  in  defence  to  an 
respect  of  its  dealings  and  tiansactions  (i}.     Thus  if  an  account- 
association  is  *  illegal   by  reason  of    non-registration  [  *  106] 
under  the  Companies  Act,  1862,  an  action  cannot  be  Sykes  v. 
sustained  by  its  members   against  its  trustees   for  the  Beadon. 
execution  of  their  trust,  nor  to  make  them  responsible 
for  losses  arising  from  breaches  of  trust  (k). 

Morever,  if  it  can  be  shown   that  the  purpose   with  Concealed 
which  a  partnership  was  formed  was  illegal,  the  conse-  illegality. 
quences  of  illegality  will   follow,  however  skilfully  the 
true  purpose  may  have  been  concealed  (Z);  and  parol 
evidence  may  be  given  to  show  the  existence  of  the  ille- 
gality,  however  formally  the  partnership    agreement 
may  have  been  drawn  up,  and   however  successful  the 
parties  may  have  been  in  making  that  agreement  legal 
on  the  face  of  it  (m). 

In  order,  however,  that  illegality  may  oe   a  defence,  Illegality, 
it  must  affect  the  contract  on  which  the  plaintiff  is  com-  Yen  not  a 
pelled  to  rely,  in  order  to  make  out  his  right  to  what 
he  asks.     It  by  no  means  follows,  from  the  circumstance 
that  money  has  been  obtained  in  breach   of  some  law, 
that  therefore  whoever  is  in  possession  of  such  money 
is  entitled  to  keep  it  in  his  own  pocket. 

(h)  De  Begnis  v.  Armistead,  10  Bing.  107.  See  Fisher  v. 
Bridges,  3  E.  &  B.  642,  reversing  S.  C.  2  ib.  118. 

(i)  Knowles  v.  Haughton,  11  Yes.  168  ;  Armstrong  v.  Arm- 
strong, 3  M.  &  K.  45  ;  Harvey  v.  Collett,  15  Sim.  332. 

(k)  Sykes  v.  Beadon,  11  Ch.  D.  170,  is  an  authority  for  this 
proposition,  although  overruled  on  another  ground,  ante,  p.  101. 

(/)  Stewart  v.  Gibson,  7  C.  L.  &  Fin.  707  ;  Armstrong  v.  Arm- 
strong, 3  M.  &  K.  53. 

(m)  See  Collins  v.  Blantern,  2  Wils.  341,  and  1  Sm.  L.  Ca.,  and 
the  notes  there. 


176 


ILLEGAL  PARTNERSHIPS. 


Bk.  I.  Chap. 
5.  Sect.  2. 

Effect  of  ille- 
gality on  the 
right  to 
recover  back 
subscrip- 
tions. 


[*107] 


Tenant  v. 
Elliott. 


If  money  is  paid  by  A.  to  B.  to  be  applied  by  him 
for  some  illegal  purpose,  it  is  competent  for  A.  to  re- 
quire B.  to  band  back  the  money  if  he  B.  has  not  already 
parted  with  it  (n),  and  the  illegal  purpose  has  not  been 
carried  out  (o).  Although,  therefore,  the  subscribers 
to  an  illegal  company  have  not  a  right  to  an  account  of 
the  dealings  and  transactions  of  that  company  and  of 
the  profits  made  thereby,  they  have  a  right  to  have  their 
subscriptions  returned  (p) ;  and  even  though  the  moneys 
subscribed  have  been  laid  out  in  the  purchase  of  land 
*  and  other  things  for  the  purpose  of  the  company,  the 
subscribers  are  entitled  to  have  that  land  and  those 
things  reconverted  into  money,  and  to  have  it  applied 
as  far  as  it  will  go  in  payment  of  the  debts  and  liabil- 
ities of  the  concern,  and  then  in  repayment  of  the  sub- 
scriptions. In  such  cases,  no  illegal  contract  is  sought 
to  be  enforced;  on  the  contrary,  the  continuance  of  what 
is  illegal  is  sought  to  be  prevented  (q). 

Again,  Tenant  v.  Elliott  (r),  and  other  cases,  de- 
cided that  if  A.  and  B.  are  parties  to  an  illegal  contract, 
and  B.  in  pursuance  thereof  pays  money  to  C.  for  A.'s 
use,  A.  can  recover  this  money  from  C.  It  follows 
from  this  that  if  two  partners,  A.  and  B.,  enter  into  an 
illegal  agreement  with  C.,  and  in  pursuance  of  this 
agreement  C.  pays  money  to  D.  for  the  use  of  A.  and 
B.,  not  only  can  A.  and  B.  recover  this  money  from  D., 
but  if  he  pays  it  over  to  either  one  of  the  two  partners, 
that  one  must  account  to  the  other  for  his  share  of  it. 
This  must  also  be  the  case  if  C.,  instead  of  paying  the 
money  to  D.,  pays  it  over  at  once  to  A.  or  B.  In  other 
words,  it  follows  from  Tenant  v.  Elliott  and  that  class 
of  cases,  that  if  an  illegal  act  has  been  performed  in 
carrying  on  the  business  of  a  legal  partnership,  and 
gain  has  accrued  to  the  partnership  from  such  act,  and 
the  money  representing  that  gain  has  been  actually 
paid  to  one  of  the  partners  for  the  use  of  himself  and 
co-partners,  he  cannot  set  up  the  illegality  of  the  act 
from  which  the  gain  accrued  as  an  answer  to  a  demand 

(n)  See  Taylor  v.  Lendy,  9  East,  49  ;  Varney  v.  Hickman,  5  C. 
B.  271  ;  Diggle  v.  Higgs,  L.  R.  2  Ex.  D.  422  ;  Hamden  v.  Walsh, 
1  Q.  B.  D.  189  ;  Taylor  v.  Bowers,  ib.  291. 

(o)  See  Herman  v.  Jeuchner,  15  Q.  B.  D.  561. 

(p)  See  Harvey  v.  Collett,  15  Sim.  332.  Compare  the  cases  in 
the  next  note. 

(q)  Sheppard  v.  Oxenford,  1  K.  &  J.  491  ;  Butt  r.  Monteaux, 
ib.  98.  See  also  Symes  v.  Hughes,  9  Eq.  475  ;  Taylor  v.  Bowers, 
1  Q.  B.  D.  291. 

(r)  Tenant  v.  Elliott,  1  Bos.  &  P.  3  ;  Farmer  v.  Russell,  ib. 
296 ;  Bousfield  ?.  Wilson,  16  M.  &  W.  185  ;  Nicholson  v.  Gooch, 
5  E.  &  B.  999. 
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by  them  for  their  share  of  what  he  has  received.     Upon  Bk.  I.  Chap, 
this  principle  it  was  held  in  Sharp  v.  Taylor  (s),1  that  5-  Sect-  2- 
a  partner  was  entitled  to  an   account   against  his  co-  Shar£  -v. 
partner  of  monies   actually  come  to   the   hands  of  the  Taylor, 
latter,  from  the  employment  of  a  ship  in  a  manner  not 
permitted  by  the  navigation  laws  ;  and  in  Sheppard  v.  Sheppard  v. 
Oxenford  (t)  that  the  directors  of  an  illegal  company  Oxenford. 
were  liable  to  account  *for  the  money  received  by  them  [  *  108] 
on  behalf  of  the  company  and  for  the  use  of  its  mem- 
bers. 

An  executor  or  administrator  of  a  deceased  partner  illegality  set 
cannot  protect  himself  from  accounting  for  the  estate  up  by  exe^ 
of  the  deceased  by  setting  up  against  his  creditors,  cutors- 
legatees,  or  next  of  kin,  the  illegality  of  the  transactions 
in  which  the  deceased  may  have  been  concerned (u).  That 
has  nothing  to  do  with  their  claims  ;  and  reasons  upon 
which  the  maxim  ex  turpi  causa  non  oritur  actio  is  found- 
ed, evidently  have  no  application  to  such  a  case.  Even  if 
the  executor  was  one  of  the  deceased's  co-partners,  and 
was  thus  mixed  up  with  him  in  the  illegal  transactions, 
still  if  the  share  of  the  deceased  in  the  gains  arising 
from  them  has  actually  been  placed  to  his  credit  in  the 
partnership  books  and  has  come  or  might  have  come  to 
the  hands  of  the  executor  as  such,  he  must  account  for 
that  share  (x).  But  if  there  has  been  no  account 
settled,  it  would  seem  that  the  executor  may  in  his 
character  of  partner  rely  on  illegality,  and  decline  to 
come  to  any  account  in  respect  of  the  gains  in  ques- 
tion (y). 

But  notwithstanding  Tenant  \.Elliott,  Sharp  v.  Taylor,  nieo-al 
and  other  cases  of  that  class,,  illegal  trusts  will  not  be  trusts. 

(*)  2  Ph.  801.  recognized  in  Sheppard  v.  Oxenford,  1  K.  &  J. 
491.  Compare  Sykes  v.  Beadon,  11  Ch.  D.  170. 

(t)  1  K.  &  J.  491.     See,  too,  Butt  v.  Monteaux,  ib.  98. 

(u)  See  Joy  r.  Campbell,  1  Sch.  &  Lef.  339  ;  Hale  v.  Hale,  4 
Beav.  369. 

(a;)  See  Joy  v.  Campbell,  1  Sch.  &  Lef.  328. 

(y)  See  Ottley  v.  Browne,  1  Ball.  &  Bea.  360  ;  and  compare 
Sharp  v.  Taylor,  2  Ph.  801. 

1  The  decision  in  Brooks  v.  Martin,  2  Wall.  70  (1863),  which 
relies  on  Sharp  v,  Taylor,  in  so  far  as  it  follows  the  latter  case, 
has  been  said  not  to  be  law  in  many  of  the  United  States.  See 
note  1,  page  103,  Bates  on  Partnership  |  128.  Gould  v.  Ken- 
dall, 15  Neb.  549  (1884). 

In  some  systems  of  jurisprudence  a  partnership  is  regarded  as 
a  separate  person  distinct  from  its  members,  and  capable  of  suing 
and  being  sued  by  its  own  members.  See  Bell's  Law  of  Scot- 
land, \  357.  This  is  the  doctrine  of  the  Roman  Law,  of  the 
systems  of  Continental  Europe,  based  thereon,  and  of  the  law  of 
Louisiana.  Succession  of  Pilcher,  1  South  Rep.  929  (1887). 
Navigation  Co.  v.  Ayar,  4  Wood,  201  ;  14  Fed.  Rep.  615. 
12  LAW  OF  PARTNERSHIP. 
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Bk.  I.  Chap,  enforced.  Sykes  v.  Beadon  (z),  already  referred  to,  is 
5.  Sect.  2.  ft  dear  authority  for  this  proposition.  Another  authority 
Ottleyw.  is  Ottley  v.  Browne  (a).  There  A.,  who  was  a  share- 
Browne,  holder  with  B.  and  others  in  two  companies,  wished  to 
become  a  banker  ;  and  in  order  to  evade  a  statute 
which  rendered  it  illegal  for  a  banker  to  be  a  partner 
in  commercial  undertakings  (6),  A.  assigned  his  shares 
to  B.  in  trust  for  himself.  B.,  who  carried  on  a  separate 
trade,  was  made  bankrupt,  and  his  assignees  sold  all 
his  shares  in  the  above  companies,  and  also  the  shares 
held  by  him  in  trust  for  A.  A.  then  filed  a  bill  against 
B.'s  assignees,  praying  that  they  might  be  declared 
trustees  of  these  last  shares  for  him,  A.,  and  that  they 
[  *  109]  might  be  ordered  to  pay  the  value  *thereof  to  him,  or 
that  he  might  be  at  liberty  to  prove  for  such  value 
against  B.'s  estate  ;  but  the  bill  was  dismissed  with 
costs,  on  the  ground  that  it  sought  to  enforce  a  secret 
trust,  which  was  directly  against  a  positive  law  (c). 
Indictment.  Before  quitting  the  subject  of  the  consequences  of 
the  illegality  of  a  partnership,  the  risk  of  criminal 
prosecution  ought  .to  be  mentioned.  Persons  engaged 
in  an  illegal  business,  whether  partners  or  not,  and 
whether  incorporated  or  not,  are  liable  to  be  punished 
criminally  (d)  ;  and  even  where  the  object  of  a  society 
is  not  illegal,  its  directors  and  managers  will  do  well  to 
bear  in  mind,  that  if  they  wilfully  violate  the  pro- 
visions of  an  act  of  Parliament  they  are  guilty  of  a 
misdemeanour,  and  are  liable  to  be  indicted  accord- 
ingly  (e). 

(z)  11  Ch.  D.  170,  ante,  p.  105. 

fa)  1  Ball  &  Bea.  360,  and  see  Ex  parte  Mather,  3  Ves.  373. 

(6)  29  Geo.  2,  c.  16  (Irish). 

(c)  The  same  principle  is  illustrated  by  Thompson  v.  Thomp- 
son, 7  Ves.  470,  which,  however,  was  not  a  partnership  case. 

(d)  See  the  title  Conspiracy  in  Eussell  on  Crimes,  and  Arch- 
bold's  Criminal  Law. 

(e)  See  Lord  Campbell's  observations  in  Longworth'a  Ex.  case, 
1  De  G.  F.  &  J.  31 
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*  CHAPTER  VI.  [*n°] 

OF  THE  GENERAL  NATURE  OF  A  PARTNERSHIP. 


SECTION  I. — OF  THE  MERCANTILE  AND  THE  LEGAL  NOTION 
OF  A  FIRM. 

PARTNERS  are  called  collectively  a  firm.     Merchants  Bk.  I.  Chap, 
and  lawyers  have  different  notions  respecting  the  na-  6-  Sect.  *• 
ture  of  a  firm  (a).     Commercial  men  and  accountants  Mercantile 
are  apt  to  look  upon  a  firm  in  the  light  in  which  law-  view  of  a 
yers  look  upon  a  corporation,  i.e.,  as  a  body  distinct  firm- 
from  the  members  composing  it,  and  having  rights  and 
obligations  distinct  from  those  of  its  members.     Hence, 
in    keeping   partnership    accounts,  the  firm    is  made 
debtor  to  each  partner  for  what  he  brings  into  the  com- 
mon stock,  and  each  partner  is  made  debtor  to  the  firm 
for  all  that  he  takes  out  of  that  stock.     In  the  mercan- 
tile view,  partners  are  never  indebted  to  each  other  in 
respect   of  paitnership   transactions  ;    but  are  always 
either  debtors  to  or  creditors  of  the  firm. 

Owing  to  this  impersonification  of  the  firm,  there  is 
a  tendency  to  regard  its  rights  and  obligations  as  un- 
affected by  the  introduction  of  a  new  partner,  or  by  the 
death  or  retirement  of  an  old  one.  Notwithstanding 
such  changes  among  its  members,  the  firm  is  consid- 
ered as  continuing  the  same  ;  and  the  rights  and  obli- 
gations of  the  old  firm  are  regarded  as  continuing  in 
favour  of  or  against  the  new  firm  as  if  no  changes  had 
*  occurred.  The  partners  are  the  agents  and  sureties  [  *  HI] 
of  the  firm  :  its  agents  for  the  transaction  of  its  busi- 
ness ;  its  sureties  for  the  liquidation  of  its  liabilities  so 
far  as  the  assets  of  the  firm  are  insufficient  to  meet  them. 
The  liabilities  of  the  firm  are  regarded  as  the  liabilities 

(a)  See  on  this  subject  Cory's  Treatise  on  Accounts  (2nd  ed. 
1839,  Pickering),  a  valuable  work,  but,  it  is  believed,  not  so 
widely  known  as  it  should  be.  See,  too,  a  paper  by  J.  M.  Lud- 
low,  Esq.,  "  On  the  mercantile  notion  of  the  firm,  and  the  need 
of  its  legal  recognition,"  in  the  2nd  Vol  of  the  Papers  read 
before  the  Juridical  Society,  p.  40.  To  both  of  these  the  writer 
desires  to  acknowledge  his  obligations. 
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Bk.  I.  Chap,  of  the  partners- only  in  case  they  cannot  be  met  by  the 

6.  Sect.  1.       ^.jjj  an(j  discharged  out  of  its  assets. 

Legal  view         But   this  is    not  the   legal  notion  of    a  firm.     Th< 

of  a  firm.  firm  is  not  recognised  by  lawyers  as  distinct  froi 
the  members  composing  it  (b).  In  taking  partnershij 
accounts  and  in  administering  partnership  assets, 
Courts  have  to  some  extent  adopted  the  mercantile 
view,  and  actions  may  now  be  brought  by  or  against 
partners  in  the  name  of  their  firms  (c);  but  speaking 
generally,  the  firm  as  such  has  no  legal  recognition. 
The  law,  ignoring  the  firm,  looks  to  the  partners  com- 
posing it;  any  change  amongst  them  destroys  the  iden- 
tity of  the  firm;  what  is  called  the  property  of  the  firm 
is  their  property,  and  what  are  called  the  debts  and 
liabilities  of  the  firm  are  their  debts  and  their  liabili- 
ties. In  point  of  law,  a  partner  may  be  the  debtor  or 
the  creditor  of  his  co- partners,  but  he  cannot  be  either 
debtor  or  creditor  of  the  firm  of  which  he  is  himself  a 
member  (d). 

A  member  of  an  ordinary  partnership  nils  a  double 
character;  he  is  both  a  principal  and  an  agent.  As  a 
principal  he  is  bound  by  what  he  does  himself  and  by 
what  his  co-partners  do  on  behalf  of  the  firm,  provided 
they  keep  within  the  limits  of  their  authority;  as  an 
agent  he  binds  them  by  what  he  does  for  the  firm,  pro- 
vided he  keeps  within  the  limits  of  his  authority.  But 
a  partner  is  not  the  surety  of  the  firm.  Every  member 
of  an  ordinary  partnership,  however  numerous  the  part- 
ners may  be,  is  liable  as  a  principal  to  have  his  private 
property  seized  for  a  partnership  debt,  whether  the 
firm  has  assets  to  pay  it  or  not;  and  not  only  so,  but 
the  property  of  the  firm  is  liable  to  be  seized  for  the 

[  *  112]  private  debts  of  any  of  *  the  partners  composing  it  (e). 
This  non -recognition  of  the  firm,  in  the  mercantile 
sense  of  the  word,  is  one  of  the  most  marked  differ- 
ences between  partnerships  and  incorporated  compa- 
nies. 

(b)  Ex parte  Gliddon,  13  Q.  B.  D.  43;  Hoare  v.  Oriental  Bank 
Corporation,  2  App.  Ca.  589,  illustrate  this;   and  see  per  James, 
L.J.,  in  Ex  parte  Corbett,  14  Ch.  D.  126. 

(c)  Rules  of  Sup.  Ct.,  Ord.  xvi.  rule  14;   Bank.   Act,  1883,  | 
115,  and  Bank.  Rules,  1886,  r.  259. 

(rf)  See  Lord  Cottenham's  judgment  in  Richardson  r.  The 
Bank  of  England,  4  M.  &  Cr.  i?l,  172;  and  De  Tasted  v.  Shaw, 
1  B.  &  A.  664. 

(e)  See  Execution,  in  book  ii.  ch.  3,  \  4. 
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SECTION  II. — CONSEQEUNCES  OF  THE  NON-»RECOGNITION  OF 

THE  FlRM  IN  THE  MERCANTILE  SENSE. 

1.   Generally  as  regards  its  name. 

It  follows  from  the  foregoing  remarks,  that  the  name  Bk.  I.  Chap. 

under  which  a  firm  carries  on  business  is  in  point  of  6-  Sect-  2-. 

law  a  conventional  name  applicable  only  to  the  persons  Name  of  a 
who,  on  each  particular  .  occasion  when  the  name  is  firm, 
used,  are  members  of  the  firm  (/).'  When  a  firm  is 
spoken  of  by  its  name  or  style,  evidence  is  admissible 
to  show  who  in  fact  constituted  the  firm  at  the  time  in 
question  (g) :  and  if  persons  trade  or  carry  on  busi- 
ness under  a  name,  style,  or  firm,  whatever  may  be 
done  by  them  under  that  name,  is  as  valid  as  if  real 
names  had  been  used.  This  is  seen  every  day  in  the 
case  of  bills  of  exchange  and  promissory  notes;  and 
even  in  the  case  of  more  formal  instruments,  there  is 
no  doubt  of  their  validity,  although  some  of  the  exe- 
cuting parties  may  be  described  as  A.  &  Co.  (h).2  So 

(/)  A  firm  is  usually  described  in  legal  proceedings  as  certain 
persons  trading  or  carrying  on  business  under,  and-  using  the 
name,  style,  and  firm  of,  &c.  As  to  the  sufficiency  of  this  de- 
scription, see  Smith  v.  Ball,  9  Q.  B.  361. 

(g]  Carruthers  v.  Sheddon,  6  Taunt.  15;  Bass  v.  Clive,  4  M.  & 
S.  13;  Stubbs  v.  Sargon,  2  Keen,  255,  and  3  M.  &  Cr.  507;  La- 
touche  v.  Waley,  Hayes  &  Jones  (Ir.  Ex.)  43. 

(h)  See  Maughan  v.  Sharps,  17  C.  B.  N.  S.  443,  a  mortgage; 
Brutton  v.  Burton.  9  Chitty,  707,  a  warrant  of  attorney;  Evans 
«.  Curtis,  2  C.  &  P.  296,  an  agreement  for  a  lease;  Moller  v. 
Lambert,  2  Camp.  548,  a  bond;  Gorrie  v.  Woodley,  17  Ir.  Com. 
L.  Rep.  221,  a  guarantee;  Latouche  v.  Waley,  Hayes  &  Jones, 
(Ir.  Ex.)  43.  How  far  the  firm  is  bound  by  instruments  on 
which  its  true  name  does  appear,  will  be  seen  hereafter;  and  see 
as  to  the  parties  to  sue  on  a  covenant  with  a  firm,  Metcalf  v. 
Rycroffc,  6  M.  &  S.  75,  noticed  infra,  book  ii.  ch.  3. 

Except  in  limited  partnerships,  "the  only  office  of  a  firm 
name  is  identification  and  convenient  abbreviation  as  the  agreed 
sign  to  represent  and  include  the  individual  names,  the  same  as 
if  each  was  separately  given,  but  with  the  additional  signification 
that  a  partnership  act  is  denoted  by  using  the  joint  name." 
Bates  on  Partnership,  §  191 ;  Haskins  v.  D'Este,  133  Mass.  356 
(1882);  Ferris  v.  Thaw,  5  Mo.  App.  279  (1878). 

2  Co-partners  may  adopt  just  such  a  firm  name  they  please.  It 
may  be  altogether  fanciful.  It  may  be  the  name  of  only  one  of 
their  number.  Crawford  v.  Collins,  45  Barb.  269  (1865);  Martin 
v.  Johnson,  8  Daly,  541  (1880);  Ottoman  Cahvey  Co.  v.  Dane,  95 
111.  203  (1880);  Theilen  v.  Hann,  27  Kans.  778  (1882).  A  name, 
however,  is  not  indispensable  to  the  existence  of  a  partnership. 
Parsley  «.  Rumsey,  31  Ga.  403  (1860);  Kitner  v.  Whitlock,  88 
111.  513  (1878);  Haskins  v.  D'Este,  133  Mass.  356  (1882).  It 
need  not  be  proved  in  an  action  against  partners  that  they  had  a 
firm  name;  Lessing  v.  Sultzbacher,  35  Mo.  445  (1865). 

The  use  of  the  designation  "  &  Co."  raises  a  presumption  that 
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partners  may  be  registered  as  shareholders  in  the  name 
of  their  firm  (i) :  and  under  the  Copyright  act,  5  &  6 
Viet.  c.  45,  *  and  Engravings  act,  8  Geo.  II.  c.  13,  §  1, 
it  is  sufficient  to  register  a  book  in  the  name  of  the 
firm  (j),  or  to  print  the  name  of  the  firm  of  proprietors 
under  the  engravings  (k). 

But  as  the  name  of  a  firm  is  only  a  conventional  mode 
of  designating  the  persons  composing  it,  any  variation 
amongst  these  persons  is  productive  of  a  new  significa- 
tion of  the  name.  If,  therefore,  a  legacy  is  left  to  a 
firm,  the  legacy  is  payable  to  those  who  compose  the 
firm  at  the  time  the  legacy  vests  (Z);  and  if  a  legacy  is 
left  to  the  representatives  of  an  old  firm,  it  will  be  pay- 
able to  the  executors  of  the  last  survivor  of  the  part- 
ners constituting  the  firm  alluded  to,  and  not  to  its  suc- 
cessors in  business  (m). 

Again,  if  trustees  are  authorised  to  lend  money  to  a 
firm,  and,  after  the  death  or  retirement  of  one  of  the 
members,  the  trustees  lend  to  the  remaining  members, 
this,  it  seems,  would  be  a  breach  of  trust  on  the  part  of 
the  trustees  (n). 

An  authority  given  to  two  partners  to  insure  in  their 
names  does  not  authorise  an  insurance  in  the  names  of 
themselves  and  a  third  person  afterwards  taken  into 
partnership  with  them  (o).  So>  if  there  be  a  firm,  A., 
B.^and  C.,  and  it  has  an  agent  D.,  and  C.  retires  from 
the  firm,  though  D.  may  continue  the  agent  of  the  firm, 
he  is  no  longer  the  agent  of  C.,  but  only  of  A.  and 
B.  (p).  In  Tasker  v.  Shepherd,  two  partners  had  ap- 

(i)  Weikersheim's  case,  8  Ch.  831. 

(j)  Weldon  v.  Dicks,  10  Ch.  D.  247. 

(k)  Rock  v.  Lazarus,  15  Eq.  104. 

(7)  See  Stubbs  v.  Sargon,  2  Keen,  255,  and  3  M.  &  Cr.  507.  In 
Mayberry  v.  Brooking,  7  De  G.  M.  &  G.  673,  a  legacy  of  a  debt 
due  to  A.  was  held  to  pass  A.'s  interest  in  a  debt  due  to  him  and 
his  co-partners.  See  also  Ex  parte  Kirk,  5  Ch.  D.  800. 

(m)  Leak  v.  M'Dowall,  3  N.  R.  185,  M.  R.;  Kerrison  v.  Red- 
dington,  11  Ir.  Eq.  451.  See  Greville  v.  Greville,  27  Beav.  594. 

(n)  See  Fowler  v.  Raynal,  2  De  G.  &  Sm.  749,  and  3  M.  &  G. 
500. 

(o)  Barron  v.  Fitzgerald,  6  Bing.  N.  C.  201.  But  of  course  a 
continuance  of  the  authority  may  be  inferred  from  the  dealings 
of  the  person  giving  it  with  the  changing  firms.  See  Pariente  v. 
Lubbock,  8  De  G.  Me.  &  G.  5. 

(p)  See  Jones  v.  Shears,  4  A.  &  E.  832. 

there  is  another  partner  besides  those  whose  names  appear.  Fer- 
guson v.  King,  5  La.  Ann.  642  (1853);  Armstrong  r.  Robinson,  5 
Gill  &  J.  412  (1833).  This  presumption  is  rebuttable;  Charman 
v.  Henshaw,  15  Gray  293  (1860).  The  name  need  never  be 
formally  adopted  by  the  partners.  Crawford  v.  Collins,  45  Barb. 
269  (1865);  Pursley  v.  Rumsey,  31  Ga.  403  (1860). 
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pointed  an  agent  for  four  years  and  a  half.     One  of  the  Bk.  I.  Chap, 
partners  having  died  before  the  expiration  of  that  time,  6-  Sect.  2. 
it  was  held  that  the  surviving  partner  was  under  no 
obligation  to  continue  the  agent  in  his  employ.     The 
Court  held  that  the  appointment  had  reference   to  the 
existing  partnership  only,  *  and  that  the  contract  was  [  *  114] 
intended  to  be  for  four  years  and  a  half,  provided  the 
parties  so  long  lived  (g). 

Upon  the  same  principle — namely,  that  the  name  of  Offices  held 
the  firm  is  only  a  conventional  name  for  its  members —  ^v  a  nrm- 
if  a  firm  is  appointed  by  its  mercantile  name  to  any 
office,  e.g.,  the'  office  of  trustee,  guardian  or  executor, 
the  partners  in  the  house  at  the  time  of  its  appoint- 
ment to  the  office,  are  the  persons  who,  in  point  of  law, 
are  considered  as  filling  it  (r).  The  firm,  as  such,  can- 
not hold  an  office;  nor  can  rights,  personal  to  the  mem- 
bers of  a  given  firm,  be  exercised  by  new  members  who 
may  be  introduced  into  it  (s),  nor  by  its  successors  in 
business  (£);  unless  they  are  clearly  intended  to  exer- 
cise them. 

The  name  by  which  a  firm  is  known  is  not   of  itself  Protection  of 
the  property  of  the  firm,  and  there  is  nothing   at  com-  name, 
mon  law  to  prevent  persons  from  carrying  on  business 
in  partnership  under  any  name  they  please  (unless  per- 
haps it  purports  to  be  the  name  of  a  corporation)  (u).1 

But  one  firm  is  not  at  liberty  to  mislead  the  public 
by  so  using  the  name  of  another  firm  as  to  pass  off 
themselves  or  their  goods  for  that  other,  or  for  the 
goods  of  that  other  (x}.  Moreover  an  established  firm 
can  prevent  a  company  from  registering  itself  under 
the  name  of  the  firm  (y), 

(q)  Tasker  v.  Shepherd,  6  H.  &  N.  575. 

(r)  De  Mazar  v.  Pybus,  and  Knudson  v.  Pybus,  4  Ves.  649. 

(s)  See  Barren  v.  Fitzgerald,  6  Bing.  N.  C.  201 ;  Stevens  v.  Ben- 
niucr.  1  K.  &  J.  168. 

(0  Hole  v.  Bradbury,  12  Ch.  D.  886. 

(u)  See  as  to  this,  ante,  p.  93. 

(x)  See  Lee  v.  Haley,  5  Ch.  155;  Massam  v.  Thorley's  Cattle 
Food  Co.,  14  Ch.  D.  748,  reversing  S.  C.,  6  Ch.  D.  574;  Burgess 
v.  Burgess,  3  D.  G.  M.  896.  See  also  Singer  Machine  Manufac- 
tures v.  Wilson,  3  App.  Ca.  376,  and  Singer  Man.  Co.  v.  Loog,  18 
Ch.  D.  395,  and  8  App.  Ca.  15;  Brahami;.  Beachim,  7Ch.  D.  848. 

(y)  Hemlriks  v.  Montagu,  17  Ch.  D.  638.  The  Copyright  Acts 
have  no  application  to  mere  names,  see  Maxwell  v.  Hogg,  2  Ch.  307. 

1  It  was  sought  in  the  Courts  of  Illinois  to  restrain  a  Company 
incorporated  in  another  State  from  continuing  to  do  business  in 
the  State  of  Illinois  under  that  name,  on  the  ground  that  the 
pretended  corporation  no  longer  existed;  but  it  was  held  that 
even  if  defendants  were  no  longer  incorporated,  they  still  had  a 
right  to  prosecute-  their  business  as  partners,  under  any  name 
they  might  adopt.  Ottoman  Cahvey  Co.  v.  Dane,  95  111.  203  (1880). 
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Bk.  I.  Chap.  The  name  of  a  firm  may  moreover  be  registered  as  a 
6.  Sect.  2.  trade  mark  for  particular  classes  of  goods  (46  &  47 
Name  a  trade  Viet.  c.  57,  §  64  and  65);  and  if  so  registered,  it  is  ca- 
mark.  pable  of  being  assigned  in  connection  with  the  good 

will  of  the  firm,  §  70.  Registration  is  equivalent  to 
antecedent  use,  §  75.  Provision  is  made  *to  prevent 
the  improper  registration  of  the  same  trade  mark  by 
several  persons,  §  72. 

Speaking  generally,  the  rights  and  liabilities  of  a 
firm  cannot  be  affected  by  a  change  in  its  name  unac- 
companied by  a  change  amongst  its  members.  Regard- 
ed as  a  trade  mark,  and  in  connection  with  goodwill,  a 
change  in  name  may  be  attended  by  important  conse- 
quences, but  in  other  respects  it  matters  little;  for  so 
long  as  there  is  no  change  amongst  the  members,  the 
different  names  they  assume  all  denote  the  same  per- 
sons.1 It  must  not,  however,  be  concluded  that  one 
partner  can  bind  his  co-partners  by  using  a  name  under 
which  he  and  they  do  not  carry  on  business,  and  the 
use  of  which  they  have  not  sanctioned ;  and  as  will  be 
eeen  hereafter,  he  has  no  power  so  to  bind  them  (z)2 
Moreover,  a  mistake  in  the  name  of  a  firm  may  be  im- 
portant e.g.,  under  the  Copyright  act,  if  the  owners  of 
a  copyright  carry  on  business  in  partnership  and  are 
not  registered  properly,  they  cannot  sue  for  an  infringe- 
ment (a). 

2.  In  legal  proceedings. 

Actions  by  The  non-recognition  of  the  firm,  in  a  mercantile 
and  against  sense,  was  very  apparent  when  it  had  to  sue  or  be  sued 
firms'  at  law  :  for, 

1.  A  firm  could  neither  sue  nor  be  sued  otherwise 
than  in  the  names  of  the  partners  composing  it  (6).3 

(z)  See  as  to  this,  Kirk  v.  Blurton,  9  M.  &  W.  284,  and  other 
cases  of  that  class,  noticed  infra,  book  ii.  Ch.  1,  \  5. 

(a)  Low  t>.  Routledge,  1  Ch.  42. 

(V)  See  infra,  book  ii.  c.  3.  A  corporation  may  sue  in  a  name  it 
has  acquired  by  reputation.  The  Dutch  West  India  Co.  v.  Moses, 
1  Str.  612.  As  to  actions  by  individuals  who  have  assumed  to 
act  as  a  corporation,  see  Cooch  v.  Goodman,  2  Q.  B.  580. 

1  Billingsly  v.  Dawson,  27  Iowa.  210  (1869);  Mellinger  v.  Par- 
sons, 51  Iowa,  58  (1879);  Gill  v.  Ferris/ 82  Mo.  156  (1884.) 

2  Coote  v.  Bank  of  U.  S.,  3  Cranch  C.  C.  95  (1827);  Ostroni 
Jacobs,    9   Met.  454   (1845);  Palmer   v.    Stephens,   1  Denio  47 
(1845);  Kirby  v.  Hewitt.  26  Barb.  607  (1858). 

3  Roberts  v.   Rowan,  2   Harr.    (Del.)  314  (1837);  Harrison 
McCormick.  69  Cal.  616  (1886):  Blackwell  v.  Reid,  41  Miss.  1( 
(1866);  Choteau  v.  Raitt,  20  Ohio,  132  (1851);  Armstrong  v.  Rol 
inson,  5  Gill  &  J.  412  (1833). 
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2.  Consequently,  no  action  could  be  brought  by  the  Bk.  I.  Chap, 
firm  against  one  of  its  partners,  nor  by  one  of  its  part-  ®-  ^ect-  ^ 
ners  against  it;  for  in  any  such  action  one  person,  at  « 
least  would  appear  both  as  plaintiff  and  as  defendant, 

and  it  was  considered  absurd   for  any  person  to   sue 
himself  even  in  form  (c).1 

3.  For  the  same  reason,  one  firm  could  not  bring  an 

action  *  against  another  if  there  were  one  or  more  part-  [  *  116] 
ners  common  to  both  firms  (rf).2 

So,  if  one  member  of  a  firm  drew  a  bill  on  the  firm, 
and  the  bill  was  accepted  in  the  name  of  the  firm,  the 
drawer  could  not  sue  the  firm  on  such  a  bill;  for  he,  as 
one  of  the  firm,  was  liable  as  an  acceptor,  and  ought 
therefore,  to  be  a  defendant  to  the  action  in  which  he 
was  plaintiff  (e). 

The  extent  to  which  these  rules  have  been  modified 
by  modern  legislation  will  be  examined  hereafter  (/). 
They  are  alluded  to  here  in  order  to  show  the  logical 
consequences  which  flow  from  the  non- recognition  of 
any  such  entity  as  a  firm.  In  bankruptcy,  however, 
the  firm  is  often  recognised,  as  will  be  seen  hereafter. 

Another  most  important  consequence  of  the  principle,  Effect  of 
that  on  any  change  amongst  the  persons  composing  a  cnange  in  a 
partnership  there  is  in  fact  a  new  partnership,  and  not  p^ts^aml8 
a  mere  continuation  of  the  old  one,  is  that  although,  liabilities. 
upon  a  change  in  a  firm,  it  may  be  agreed  between  the 
members  of  the  old  and  new  firms  that  the  rights  and 
obligations  of  the  old  shall  devolve  upon  the  new  part- 
ners, this  has  no  effect  upon  third  parties  unless  they 
accede  to  it.     As  to  them  it  is  res  inter  alios  acta,  and 
there  is  no  principle  by  virtue  of  which   the   existing 
rights  or  obligations  of  non-partners  can  be  affected, 
either  for  better  or  for  worse,  by  agreements  to  which 
they  are  strangers.     This  subject  will  be  alluded  to 
hereafter  (g). 

(c)  De  Tastet  v.  Shaw,  1  B.  &  A.  664;  Eichardson  v.  The  Bank 
of  England,  4  M.  &  Cr.  171,  172. 

(d)  Bosanquet  v.  Wray,  6  Taunt.  597;  Main  waring  v.  Newman, 
2  Bos.  &  P.  120. 

(e)  See  Neale  v.  Turton,  4  Bing.  149.     Compare  Beecham  v. 
Smith,  E.  B.  &.  E.  442,  where  the  note  sued  upon  was  the  several 
note  of  the  defendants. 

(/)  See  infra,  book  ii.  ch.  3. 
(g)  See  infra,  book  ii,  ch.  2,  |  3. 


1  Ferguson  v.  Wright,  61  Pa.  St.  258(1869);  Bowling  r.  Clarke, 
13  R.  I.  134  (1880);  Learned  v.  Ayers,  41  Mich.  677  (1879). 

2  Griffith  »;.Chew,  8  S.  &  R.  17.  30,  31  (1822);  Engliss  v.  Fur- 
niss,  2  Abb.   Pr.  333   (1855);  Haven  v.   Wakefield,  39  Hi.   509 
(1866);  Calhoun  ».  Albin,  48  Mo.  304  (1871). 
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3.  Partnership  disabilities. 

Bk.  I?  Chap.  Speaking  generally,  no  person  can  do  by  his  agent 
5.  Sect.  2.  what  he  cannot  do  himself  ;  and  although  each  mem- 
ber of  a  firm  is  a  principal  as  regards  his  own  conduct, 
he  is  the  agent  of  his  co-partners;  and  he  cannot  there- 
fore do  for  the  firm  what  they  cannot  do.  In  other  words, 
the  disability  of  one  of  the  partners  affects  the  whole 
firm.  Illustrations  of  this  doctrine  will  *be  found  in 
Book  II.,  Chapter  HI.,  §  1,  relating  to  defences  to  actions 
by  partners.  Further  illustrations  are  afforded  by  those 
cases  which  precluded  a  firm  of  solicitors  or  any  of  its 
members  from  doing  work  which  one  of  the  member 
cannot  do  (h). 

Again,  there  are  rules  in  bankruptcy  which  prevent 
the  partners  of  the  trustee,  registrar,  or  official  re- 
ceiver from  doing  various  acts  which  they  might  do  if 
they  were  not  in  partnership  with  him  ( i). 

By  50  &  51  Viet.  c.  58,  §  40,  no  inspector  of  a  cog 
mine  can  be  a  partner  in  it,  nor  can  a  partner  of  anj 
land  agent,  mining  engineer,  &c.,  be  an  inspector. 


Eftect  of 
change  in  a 
firm  on  the 
position  ot 
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firm. 


4.  As  regards  sureties  and  securities. 

It  is  a  principle  of  the  law  of  suretyship,  that  any 
act  on  the  part  of  the  principal  creditor  which  alters 
the  risk  of  the  surety  without  his  consent,  discharge 
him  from  future  liability  (k). 

If,  therefore,  a  person  becomes  surety  to  a  firm,  it  is 
important  to  ascertain  whether  he  clearly  contem- 
plated changes  in  the  firm,  and  agreed  to  become  suretj 
to  a  fluctuating  body  or  not.  If  he  did,  his  liability 
not  discharged  by  anjP  change  amongst  the  members 
constituting  the  partnership  at  the  time  he  becamt 
surety  (Z)  ;  but  if  no  such  intention  can  be  shown,  thei 

(h)  See  Duke  of  Northumberland  v.  Todd,  7  Ch.  D.  777,  as  to 
swearing  affidavits. 

(i)  See  Bank,  act,  1883,  \\  88,  116  (2)  ;  sched.  1,  r.  26;  Bunl 
E.  1886,  r.  56  (2),  113,  114. 

(k)  See.  as  to  sureties,  the   note  to  Arlington  v.  Merriok. 
Wms.  Saund.  414.     As  to  the  discharge  of  apprentices  and  theii 
sureties  by  a  change  in  the  firm  to  which  they  are   bound,  se 
Lloyd  v.  Blackburne,  9  M.  &  W.  363;  E.  v.  St.  Martin's,  2  A. 
E.  655. 

(I)  Pease  v.  Hirst,  10  B.  &  C.  122;  Metcalf  v.  Bruin,  12  East, 
400,  and  2  Camp.  422;  and  see  Barclay  v.  Lucas,  1  T.  E.  291, 
note;  Kipling  v.  Turner^  5  B.  &  A.  261.  In  Pariente  v.  Lul 
bock,  8  De  G.  Me.  &  G.  5,  an  authority  to  a  firm  of  consignees 
to  recognise  the  consignor's  son  as  his  agent,  was  held  to  con- 
tinue, notwithstanding  changes  in  the  firm,  as  long  as  the  con- 
signor continued  his  business  connection  with  the  firm. 
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a  contract  of  suretyship  entered  into  "with  a  firm  will  Bk^  I.  Chap. 

be  deemed  to  be  binding  so  long  only  as  the  firm  re-  6-  kect.  *• 

mains  unchanged  (see  19  &  20  Viet.  c.  97,  §4,  on  the 
next  page)  ;  *  and  consequently  any  change  in  it  [  *  118] 
whether  by  the  death  (m)1  or  the  retirement  (n)  of  a 
partner,  or  by  the  introduction  of  a  new  partner  (o),2 
immediately  puts  an  end  to  the  surety's  liability  so  far  as 
subsequent  events  are  concerned.  In  all  such  cases  the 
surety's  position  and  risk  are  altered,  and  whether  he 
has  in  fact  been  damnified  by  the  change  or  not,  he 
has  a  right  to  say  non  in  hcec  fcedera  veni. 

Similar  doctrines  apply  to  cases  where  a  person  be-  Sureties  for  a 
comes  surety  for  the  conduct  of  a  firm  (  p).3     More-  firm, 
over,  a  person  who  becomes  surety  for  another  is  not 
necessarily  surety  for  his  conduct  as  a  partner,  and  ob- 
viously not  for  the  conduct  of  himself  and  his  co-part- 
ner (q)* 

Again,  if  a  person  becomes  surety  to  several  people  Effect  of 
for  the  conduct  of  a  servant  in  their  employ,  and  those  ipcorpora- 
people  are  afterwards  incorporated,  the  surety  is  dis-    l 
charged  :  for  the  person  created  by  the  act  of  incorpo- 
ration is  different  from  the  persons  in  whose  employ 
.the   servant   was,    and   with     whom   the   surety   con- 

(»«)  Holland  v.  Teed,  7  Ha.  50;  Strange  v.  Lee,  3  East,  484; 
West  on  v.  Barton,  4  Taunt.  673;  Peinberton  v.  Oakes,  4  Russ. 
154;  Simson  v.  Cooke,  1  Bing.  452;  Chapman  v.  Beckington,  3Q. 
B.  703:  Backhouse  v.  Hall,  6  N.  R.  98,  Q.  B. 

(n)  Myers  v.  Edge,  7  T.  R.  254;  Dry  v.  Davy,  10  A.  &  E.  30; 
and  see  Solvency  Mutual  Guarantee  Co.  v.  Freeman,  7  H.  &  N. 
17. 

(o)  Wright  v.  Russell,  2  Wm.  Blacks.  934. 

(p)  Bellairs  v.  Ebsworth,  3  Camp.  53;  University  of  Cam- 
bridge v.  Baldwin,  5  M.  &  W.  580 ;  Simson  v.  Cook,  1  *Bing.  452; 
19  &  20  Viet.  c.  97,  1 4. 

(q)  The  London  Assurance  Co.  v.  Bold,  6  Q.  B.  514  ;  Monti- 
fiore  v.  Lloyd,  15  C.  B.  N.  S.  203,  where  the  partnership  was 
known  to  the  surety. 

1  Buffalo  City  Bank  v.  Howard,  35  N.  Y.  500  (1866). 

2  In  Barnett  v.  Smith,  17  111.  565  (1856),  certain  parties  became 
sureties  to  S.,  a  banker  doing  business  as  S.  &  Co.,  on  the  bond 
of  his  teller.    S.  subsequently  held  out  W.  as  his  partner.    Held 
that  the  sureties  on  the  .teller's  bond  were  discharged  from  all 
liability  for  his  acts  subsequent  to  such  holding  out  of  W.  be- 
cause they  might  have  relaxed  their  vigilance  on  hearing  of  the 
new  firm.     Barnes  v.    Barrow,  61  N.    Y.    39   (1875).     Sollee  v. 
Mengy,  1  Bailey  (S.  Ca.)  620  (1830). 

3  First  Nat.  Bank  v.  Hall,  101  U.  S.  43  (1879). 

*  A  bond  to  a  bank  conditioned  to  pay  all  sums  that  may  come 
to  owe  on  bond,  bill,  note,  account  or  otherwise,  does  not  cover 
a  debt  of  any  trading  firm  of  which  he  may  be  a  member,  or  a 
surety  debt  incurred  for  another's  benefit ;  and  therefore  does 
not  cover  a  note  of  his  firm,  endorsed  by  him  individually.  Don- 
ley  v.  Bank,  40  Ohio  St.  47  (1883). 
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Bk.  I.  Chap,  tracted  (r).  On  precisely  similar  grounds  it  is  con- 
6.  Sect.  2.  ceived  that  a  person  who  becomes  surety  to  a  corpora 
tion  for  the  conduct  of  one  of  its  servants  would  be 
discharged  by  the  amalgamation  of  that  corporation 
with  another  ;  for  the  two  together  would  be  a  differ- 
ent body  from  either  of  its  amalgamated  members  (s). 
But  a  mere  change  of  name  consequent  on  registration 
with  limited  liability  has" not  this  effect  (t). 

*  The  doctrines  established  in  the  foregoing  cases  have 
been  expressly  sanctioned  by  the  legislature  ;  it  being 
enacted  by  the  Mercantile  Law  Amendment  Act  (w), 
that:— 


Mercantile 
law  Amend- 
ment Act. 


"No  promise  to  answer  for  the  debt,  default  or  miscarriage  of  an- 
other made  to  a  firm  consisting  of  two  or  more  persons,  or  to  a  single 
person  trading  under  thename  of  a  firm,and  no  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  a  firm,  consisting  of  two 
or  more  persons,  or  of  a  single  person  trading  under  the  name  of 
a  firm,  shall  be  binding  on  the  person  making  such  promise  in 
respect  of  anything  done  or  omitted  to  be  done  after  a  change 
shall  have  taken  place  in  any  one  or  more  of  the  persons  consti- 
tuting the  firm  or  in  the  person  trading  under  the  name  of  a  firm, 
unless  the  intention  of  the  parties  that  such  promise  shall  con- 
tinue to  be  binding  notwithstanding  such  change  shall  appear 
either  by  express  stipulation  or  by  necessary  implication  from 
the  nature  of  the  firm  or  otherwise.  " 


Efiect  of 
change  in 
firm  on  its 
securities. 


Questions  nearly  akin  to  those  just  alluded  to,  arise 
where  securities  have  been  deposited  with  bankers  to 
secure  future  advances,  and  a  change  has  occurred  in  the 
banking  firm  before  the  making  of  some  the  advances. 
Prima  facie,  the  securities  extend  only  to  those  ad- 
vances which  are  made  by  the  firm  whilst  its  members 
continue  the  same  as  when  the  securities  were  deposit- 
ed (x}.  And  similarly,  if  a  partner  pledges  his  sepa- 
rate property  for  future  advances  to  be  made  to  his 
firm,  and  he  afterwards  dies,  an  advance  made  after  his 
death  to  his  surviving  partners  will  not  be  chargeabl 

(r)  Dance  v.  Girdler,  1  Bos.  &  Pull.  N.  R.  34. 

(«)  In  The  Eastern  Union  Rail.  Co.  v.  Cockrane,  9  Ex.  197,  ar 
The  London,  Brighton,  and  South  Coast  Rail.  Co.  v.  Goodwin. 
Ex.  320,  the  surety  was  not  discharged  ;  but  the  statute  ams 
gamating  the  two  companies  contained  an  express  provision 
the  subject. 

(t)  Groux's  Soap  Co.  v.  Cooper,  8  C.  B.  N.»  S.  800. 

(«)  19  &  20  Viet.  c.  97,  \  4.     See  on  this  section,  Backhouse 
Hall,  6  B.  &  Sm.  507,  and  6  N.R.  98,  Q.  B. 

(x)  See  per  Lord  Eldon  in  Ex  parte   Kensington,  2  V.  & 
83. 
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against  the  property  pledged  (y).     It  has  even  been  Bk.  I.  Chap. 

held  that  if  a  person   deposits  deeds  as  a  security  for  6.  Sect,  j. 

advances  to  be  made  to  him,  the  security  does  not  cover 
advances  made  to  him  and  his  partners  (z), 

However,  it  is  established  that  an  equitable  mortgage  Equitable 
by  deposit  of  title  deeds  may  be  extended,  even  by  mortgages, 
parol.  to  cover  advances,  made  after  a  change  in  the 
firm  with  which  the  deeds  are  lodged  (a).  And  al- 
though a  legal  mortgage  to  a  firm  *  cannot  be  convert-  [  *  120] 
ed  into  an  equitable  mortgage  merely  by  parol  (6),  it 
may  be  so  converted  by  a  written  agreement,  and  may 
as  an  equitable  mortgage  become  available  as  a  security 
for  advances  made  after  a  change  in  the  firm  to  which 
the  legal  mortgage  was  originally  given  (c).  Owing  to 
these  doctrines,  a  security  given  to  a  firm  for  advances  to 
be  made  by  it,  is,  upon  a  change  in  the  firm,  readily 
made  a  continuing  security  ;  and  a  slight  manifestation 
of  intention  on  the  part  of  the  borrower  that  it  should  so 
continue,  will  enable  the  new  firm  to  hold  the  securi- 
ties until  the  advances  made  by  itself  as  well  as  those 
made  by  the  old  firm,  have  been  repaid  (d). 

The  lien  which  a  firm  of  solicitors  has  on  the  deeds,  Lien  of 
&c.,  of  its  clients,  is  not  lost  by  a  mere  change  in  the  solicitors, 
firm  (e).  But  a  solicitor's  lien  only  attaches  where  the 
papers  on  wh'ich  the  lien  is  claimed  have  come  to  the 
possession  of  the  very  persons  to  whom  the  client  is  le- 
gally indebted  :  whence  it  follows  that  papers  which 
come  into  the  possession  of  a  firm  after  the  introduc- 
tion of  a  new  partner  (f)  or  the  retirement  of  an  old 
one  (g)  cannot  be  retained  for  a  debt  due  before  the 
change  in  the  firm  took  place.  The  death  of  a  partner 
is  not,  however,  it  is  conceived,  equivalent  to  retire- 
ment, for  the  survivors  become  the  legal  creditors;  and 
there  is,  therefore,  no  reason  why  they  should  not  have 

(y}  Bank  of  Scotland  v.  Christie,  8  Cl.  &  Fin.  214. 

(z)  Exparte  Mackenna,  3  De  G.  F.  &  J.  629  ;  Ex  parte  Freen, 
2  Gl.  &  J.  246.  See,  too,  Chuck  v.  Freen,  1  Moo.  &  M.  259. 
These  cases  turn  on  the  terms  of  the  memoranda  of  deposit,  and 
on  the  circumstances  under  which  the  securities  are  given. 

(a)  Ex  parte  Lloyd,  1  Gl.  &  J.  389  ;  Ex  parte  Lane,  De  Gex. 
300  ;  and  see  Ex  parte  Nettleship,  2  M.  D.  &  De  G.  124. 

(b)  Exparte  Hooper,  2  Rose,  328. 

(c)  Ex  parte  Parr,  4  D.  &  C.  426. 

(d)  See  Exparte  Kensington,  2  Ves.  &  B.  79;  Exparte  Marsh,2 
Rose,  239;  Exparte  Loyd,  3  Deac.  305;  Exparte  Alexander,  1  Gl. 
&  J.  409. 

(f)  Pelly  v.  Wathen,  7  Ha.  351,  affirmed  1  De  G.  Me.  &  G. 
16.  . 

(/)  Re  Forshaw,  16  Sim.  121  ;  Pelly  v.  Wathen,  7  Ha.  351. 

(g)  Vaughan  v  Vanderstegen,  2  Drew.  409. 
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Bk.  I.  Chap.   a  lien  for  a  debt  due  to  them  and  their  deceased  part- 
6.  Sect.  2.       ner  on  papers  coming  into  their   possession  after  his 

death. 

A  dissolution  of  a  partnership  between  solicitors  op- 
erates as  a  discharge  by  them  of  their  client ;  and  any 
lien  they  may  have  on  his  papers  is  subject  to  his  right 
to  have  them  handed  over  to  a  fresh  solicitor,  for  the 
purpose  of  enabling  him  to  finish  business  of  the  client 
pending  at  the  time  of  dissolution  (h). 

(h)  Griffiths  v.  Griffiths,  2  Ha.  587  ;  Kawlinson  v.  Moss,  7  Jur. 
N.  S.  1053,  V.  C.  W. 
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*  CHAPTER  VII.  [  *  1211 

OF  THE  DURATION  OF  CONTRACTS  OF  PARTNERSHIP— 
OF  PARTNERSHIPS  AT  WILL  AND  FOR  A  TERM. 

A  CONTRACT  of  partnership  is  determinate  at  the  Bk.  I.  Chap. 

will  of  any  one  of  the  persons  who  have  entered  into  ^ 

it,  provided  it  has  not  been   agreed  that  the  contract  Partnerships 
shall  endure  for  a  specified  time.     In  ether  words,  the  at  will  and 
result  of  a  contract  of  partnership  is  a  partnership  at  *or  a  term- 
will,  unless  some  agreement  to   the  contrary  can  be  Pnmd  facie, 
proved  (a)  l     Such  an  agreement  may  be  established  as  are  aTwill^ 
well  by  direct  evidence  as  by  implication  from  the  acts 
of  the  partners;  and  it  is  not  possible  to  lay  down  any 
rule  by  means  of  which  the  intention  of  the  partners  on 
this  head  can  be  certainly  ascertained,  where  no  express 
agreement  has  been  come  to.     One  or  two  points,  how- 
ever, on  the  subject  have  been  decided,  and  demand 
notice. 

The  mere  fact  that  a  firm  has  incurred  debts,  and  Effect  of 
charged  its  assets  for  their  payment,  is  no  proof  of  an  existence  of 
agreement  that  the  firm  shall  continue  until  its  debts 
are  paid,  for  those  debts  may  be  paid  as  well  after  as 
before  a  dissolution  (6). 

Again,  the  fact  that  the  partners  have,  for  partner-  Effect  of 
ship  purposes,  taken  land  on  lease  for  a  term  of  years,  taking  a 
is  not  proof  of  an  agreement  that  the  partnership  be- 
tween them  shall  subsist  for  the  same  period.     This 
has  been  decided  on  several  occasions  (c),  and  the  rea- 
sons are  thus  given  by  Lord  Eldon  in  Craivshay  v.  Crawshay  v. 
Maule,  a  leading  case  upon  the  subject.  Maule. 

(a)  See  per  Parke,  J.,  in  Heath  v.  Sanson,  4  B.  &  Ad.  175; 
Frost  v.  Moulton,  21  Beav.  596,  and  the  cases  cited  in  the  follow- 
ing notes. 

(b)  See  King  p.  The  Accumulative  Assurance  Co.,  3  C.  B.  N. 
S.  151. 

(c)  Featherstonhaugh  v.  Fenwick,  17Ves.  307 ;  Jeffreys  v.  Smith, 
1  Jac.  &  W.  301;  Alcock  v.  Taylor,  Taml.  506;  Burdonv.  Barkus, 

Giff.  412,  and  on  appeal,  4  De  G.  F.  &  J.  42. 

JMcMahon  v.  McClernan,  10  W.  Va.  419  (1877);  Carlton  v. 
Cummings,  51  Ind.  478  (1875);  Whiting  v.  Leakin,  66  Ma.  255 
(1886);  Lawrence  v.  Robinson,  4  Colorado,  567  (1879);  McElvey 
».  Lewis,  76  N.  Y.  373  (1879);  Fletcher  v.  Reed,  131  Mass.  312 

(1881). 
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Bk.  I.  Chap.       "Without  doubt,  in  the  absence  of  express  there  may  bo  an 
f-  implied  contract  as  to  the  duration  of  a  partnership,  but  I  must 

[  *  122]  contradict  all  authority  *if  I  say  that  whenever  there  is  a  part- 
nership, the  purchase  of  a  leasehold  interest  of  longer  or  shorter 
duration,  is  a  circumstance  from  which  it  is  to  be  inferred  that 
the  partnership  shall  continue  as  long  as  the  lease.  On  that  argu- 
ment the  Court,  holding  that  a  lease  for  seven  years  is  proof  of 
partnership  for  seven  years,  and  a  lease  of  fourteen  of  a  partner- 
ship for  fourteen  years,  must  hold  that  if  the  partners  purchase 
a  fee  simple,  there  shall  be  a  partnership  for  ever.  It  has  been 
repeatedly  decided  that  interests  in  land  purchased  for  the  pur- 
pose of  carrying  on  trade  are  no  more  than  stock  in  trade' '  (d). 


Partnerships 
continued 
after  their 
terms  are 
expired. 


Duration  of 
sub-partner- 
ships. 


Implied 
terms  ot 
duration. 


Further,  where  a  partnership,  originally  entered  into 
for  a  certain  number  of  years,  is(continued  after  their 
expiration,  and  there  is  no  evidence  as  to  the  additional 
time  for  which  the  partnership  was  to  last,  it  is  treated 
as  having  become  a  partnership  at  will,  and  not  as  hav- 
ing been  renewed  for  another  definite  period  (e).1 

So,  if  one  of  several  partners  forms  a  sub  partner- 
ship with  a  stranger,  the  fact  that  the  principal  part- 
nership has  been  entered  into  for  a  certain  number  of 
years  is  no  proof  that  the  sub-partnership  was  intended 
to  last  for  the  same  number  of  years,  or  for  as  many 
of  them  as  were  unexpired  when  the  sub  partnership 
was  formed  (/). 

On  the  other  hand,  in  Wheeler  v.  Van  Wart  (g),  a 
company,  the  duration  of  which  was  not  expressly  fixed, 
was  held  to  be  intended  to  last  at  least  until  after  a  day 
appointed  in  its  deed  of  settlement  for  the  holding  of  a 
general  meeting.  And  in  Reade  v.  Bentley  (/t),  it  was 
considered  that  an  agreement  to  the  effect  that  a  pub- 
lisher should  defray  the  expenses  of  a  work  written  by 
an  author,  and  should  receive  a  per  centage  on  the  gross 
amount  of  sale,  and  that  the  net  profits  of  each  edition 
should  be  divided  equally  between  both  partie8,amounted 
to  an  agreement  for  a  joint  adventure  between  the  author 
and  the  publisher  for  so  long  as  might  be  necessary  to 
dispose  of  a  complete  edition;  and  that  the  publication 
of  every  new  edition  prolonged  the  partnership  until 

(d)  Crawshay  v.  Maude,  1  Swanst.  509. 

(e)  Neilson  v.  Mossend  Iron  Co.,  11  App.  Ca.  298;  Featherston- 
haugh  v.  Fenwick,  17  Ves.  307;  Booth  v.  Parkes,  1  Moll.  465. 
See,  also,  Cuffe  v.  Murtagh,  7  Ir.  L.  R.  411. 

(  f )  Frost  v.  Moulton,  21  Beav.  596. 
(ff)  9  Sim.  193,  and  better  in  2  Jur.  252. 
(A)  4  K.  &  J.  656;  arid  3  ib.  271. 

1  Mifflin  v.  Smith,  17  S.  &  R.  165  (1827);  Sangston  r.  Hack,! 
Md.  173  (1879);  U.  S.  Bank  r.  Binney,  5  Mason,  176,  185  (If" 
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that  edition  should  *be  disposed  of;  but  that  when  any  [  *  123] 
edition  was  exhausted  either  party  was  free  to  discon-  Bk.  I.  Chap. 

tinue  the  joint  adventure.1  ^ 

The  right  to  rescind  a  partnership  contract  for  fraud  Causes  of 
or  misrepresentation   will   be  discussed    hereafter    in  dissolution. 
Book  III. ;  and  the  right  to  dissolve  a  partnership  or 
to  have  it  dissolved,  and  the  consequences  of  its  disso- 
lution will  be  examined  in  Book  IV. 

1  If  it  appear  from  the  partnership  articles  that  the  firm  is 
formed  for  the  accomplishment  of  a  particular  object,  and  that 
until  that  has  been  effected  the  association  is  to  continue,  the 
partnership  is  not  to  be  determined  at  will,  but  only  on  the  at- 
taining of  its  purpose  or  the  demonstration  of  its  impracticabil- 
ity. In  Gates  v.  Frazer,  6  111.  App.  229  (1880).  a  partnership 
formed  to  obtain  and  work  a  patent  which  turned  out  successful 
was  regarded  as  one  for  the  life  of  the  patent,  seventeen  years. 
A  partnership  formed  for  the  erecting  of  a  bridge  or  the  construc- 
tion of  a  railroad  is  not  determinable  at  the  will  of  any  one 
partner,  but  continues  till  the  completion  of  the  work.  Richards 
v.  Baurman,  65  N.  Ca.  162  (1871);  Pearce  t>.  Ham,  113  U.  S.  585 
(1885). 
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*BOOK  II. 


OF  THE  RIGHTS  AND  OBLIGATIONS  OF  PART- 
NERS  AS  REGARDS  NON  PARTNERS. 


CHAPTER  I. 


OF  THE    LIABILITIES    OF    PARTNERS    FOR    THE  ACTS 
OF  EACH  OTHER. 


SECTION  I. — GENERAL  PRINCIPLES  OF  AGENCY  AS  APPLIED 
TO  ORDINARY  PARTNERSHIPS. 

Bk.  II.  Chap.       EVERY  member  of  an  ordinary  partnership  is  its  gen- 
1.  Sect.  1.       eral  agent  for  the  transaction  of  its  business  in  the  or- 
Each  partner  Binary  wav;  and  the  firm  is  responsible   for  whatever 
the  agent  of    is  done  by   any  of  the  partners  when   acting   for  the 
the  firm.         firm  within  the  limits  of  the  authority  conferred  by  the 
nature  of  the  business  it  carries  on  (a).1     Whatever,  as 
between  the  partners  themselves,  may  be  the  limits  set 
to  each  other's  authority,  every  person  not  acquainted 
with  those  limits  is  entitled  to  assume  that  each  part- 
ner is  empowered  to  do  for  the  firm  whatever  is  neces- 
sary for  the  transaction  of  its  business,  in  the  way  in 
which  that  business  is  ordinarily  carried  on  by  other 
people  (b).2     But  no  person  is  entitled  to  assume  that 

(a)  The  case  is  different  with  mere  part-ownerships,  Barton  v. 
Williams,  5  B.  &  A.  395  ;  Helme  r.  Smith,  7  Bing.  709. 

(b)  See  per  James,  L.J.,  in   Baird's  case,  5  Ch.  733,  and  per 
Parke,  B.,  in  Hawken  v.  Bourne,  8  M.  &  W.  710.     The  fact  that 
one  partner  ordinarily  attends  to  one  branch  of  the  business  does 
not  prevent  his  binding  the  firm  when  acting  out  of  his  own  de- 
partment, Morans  v.  Armstrong,   Arm.  M'Artn.  &  Ogle,  Ir. 

P.  Rep.  25. 


, 

he 


.     l  He  must  bind  all  or  none  at  all.     He  is  not  the  agent  of  t' 
several  individual  partners.     Shaw  v.  State,  56  Ind.  188(1*77); 
Terrell  v.   Hurst,  76  Ala.   588   (1884)  ;  Ryersou  v.   Hendrie,  "" 
Iowa,  480  (1867). 

2  Sweet  v.  Morrison,  103  N.  Y.  235  (1886)  ;  Barker  v.  Man 
Bush,  672  (1869)  ;  see  Stimson  v.  Whitney,  130  Mass.  591  (1 
Butler  f.    American   Toy  Co.,  46   Conn.   136   (1878)  ;  Guice 
Thornton,  76  Ala.    466  (1884)  ;  Benninger  v.   Hess,  41  Oh. 
94  (1884). 
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any  partner  has  a  more  extensive  authority  than  that  Bk.  II.  Chap. 
above  described.  1.  Sect.  1. 

The  consequences  of  this  principle  are:  — 

1.  That  if  an  act  is  done  by  one  partner  on  behalf  of  General 
the  *  firm,  and  it  was   necessary   for  carrying  on  the 


partnership  business  in  the  ordinary  way,  the  firm  will 
primd  facie  be  liable,  although  in  point  of  fact  the  act 
was  not  authorized  by  the  other  partners. 

2.  That  if  an  act  is  done  by  one  partner  on  behalf  of 
the  firm,  and  it  was  not  necessary  for  carrying  on  the 
partnership  business  in  the  ordinary  way,  the  firm  will 
priind,  facie  be  not  liable. 

In  the  first  case  the  firm  will  be  liable  unless  the  one 
partner  had  in  fact  no  authority  to  bind  the  firm,  and 
the  person  dealing  with  him  was  aware  of  that  want  of 
authority;  whilst  in  the  second  case  the  firm  will  not 
be  liable  unless  an  authority  to  do  the  act  in  question, 
or  some  ratification  of  it,  can  be  shown  to  have  been 
conferred  or  made  by  the  other  partners  (c). 

The  doctrine  that  each  member  of  any  ordinary  firm  Secret  part- 
is its  implied  agent  for  the  transaction  of  its  business  nerships. 
in  the  ordinary  way,  is  generally  laid  down  without 
qualification.     But  it  is  questionable  whether  this  rule 
applies  to  a  case  in  which  a  person  who  happens  to  be  Authority  of 
a  member  of  a  firm,  but  who  is  not  known  to  be  such,  dormant 
and  who  has   in  fact  no  authority  to  act  for  it,  takes  Partner- 
upon  himself  so  to  do.     Real  authority  is  excluded  by 
hypothesis;  and  it  is  difficult  to  see  from  what,  in  such 
a  case,  any  authority  can  be  implied.     If,  indeed,  he 
was  known  to  be  a  partner,  whether  by  his  own  repre- 
sentations  or  otherwise,  his   authority  to   act  for   the 
firm  would  be  properly  inferred.     But  the  case  sup- 
posed excludes  all  -knowledge  of  his  position,  and  un- 
der such  circumstances  it  is,  conceived  there  can  be  no 
apparent  as  distinguished  from  real  authority  (d). 

Again,  with  respect  to  the  liability  of  dormant  part-  Liability  of 
ners:  a  distinction  must  be  drawn  between  —  first,  un-  dormant 
disclosed   principals  who  carry  on  a  business  by  part-  * 
ners   or  agents;    and,   secondly,   persons  who   simply 
share  the  profits  of  a  business  carried  on  by  others  on 
their  own  account,  i.e.,  as  principals  only,  and  *  not  as  [  *  126] 
agents  for  those  who  share  their  profits.     In  the  first 
case  the  dormant  partners  are  liable  for  whatever  may 

(c)  See  Dickinson  v.  .Valpy,    10  B.  &  C.   128,   and  Crellin  v. 
Brook,  14  M.  &  W.  11,  where  there  was  sufficient  ratification. 

(d)  See  the  judgment  of  Cockburn,  C.  J.,  in  Nicholson  t>.  Rick- 
etts,  2  E.  ct  E.  5:24,  and  of  Cleasby,  B.,  in  Holme  ».  Hammond, 
L.  E.  7  Ex.  233. 
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Necessity 
the  limit 
of  authority. 
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nary 
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be  done  by  their  partners  and  agents  in  the  course  of 
transacting  the  business  iu  the  ordinary  way;1  but  in 
the  second  case  the  so-called  dormant  partners  are  not 
principals  at  all,  the  persons  who  carry  on  their  busi- 
ness do  not  carry  it. on  as  their  agents  either  really  or 
apparently,  and  the  doctrines  applicable  to  undisclosed 
principals  are  altogether  excluded  (e). 

It  will  be  observed,  that  what  is  necessary  to  carry 
on  the  partnership  business  in  the  ordinary  way,  is 
made  the  test  of  authority  where  no  actual  authority 
or  ratification  can  be  proved.  This  is  conformable  to 
the  most  recent  and  carefully  considered  decisions;  but 
by  adopting  it  the  liability  of  a  firm  for  the  acts  of  its 
co-partners  is  not  so  extensive  as  non-lawyers  some- 
times imagine.  The  act  of  one  partner  to  bind  the 
firm  must  be  necessary  for  the  carrying  on  of  its  busi- 
ness; if  all  that  can  be  said  of  it  was  that  it  was  con- 
venient, or  that  it  facilitated  the  transaction  of  the 
business  of  the  firm,  that  is  not  sufficient  in  thtj  ab- 
sence of  evidence  of  sanction  by  the  other  partners  (/).* 
Nor  it  seems  will  necessity  itself  be  sufficient  if  it  be 
an  extraordinary  necessity.  What  is  necessary  for  car- » 
rying  on  the  business  of  the  firm  under  ordinary  cir- 
cumstances and  in  the  usual  way  is  the  test;  and  there- 
fore, in  a  case  where  the  nature  of  the  business  was 
one  in  which  there  was  no  necessity  to  borrow  money 
to  carry  it  on  under  ordinary  circumstances  and  in  the 

(e)  This  distinction  is  rendered  necessary  by  the  decision  of 
the  House  of  Lords,  in  Cox  v.  Hickman.     See  ante,  pp.  30,  <  /  .« </. 
(/)  See  Brettel  r.  Williams,  4  Ex.  630. 

1  Richardson  v.  Farmer,  36  Mo.  35  (1865)  :  Pitts  r.  Waugh,  4 
Mass.  424  (1808)  ;  Winship  i:  Hank  of  the  United  States,  5  Pet 
529  (1831). 

-  "What  is  the  scope  of  a  partnership  is  a  question  of  fact  gen- 
erally ;  but  the  courts  have  recognized  certaim  acts  as  beyond  the 
implied  powers  of  a  partner  in  certain  lines  of  business.     A  ma- 
chinist cannot  bind  his  partners  by  subscribing  to  a  fund  to  keep 
a  harbor  free  from  ice  ;  Wells  r.  Turner,  1(J  Md.   133  (18m 
member  of  a  firm  of  millers  and  grain  dealers  cannot  render  his 
firm  liable  in  his  speculative  dealings  in  futures  ;  Irwin  r.  Wil- 
liar,  110  U.  S.  499  (1884).     Nor  can  one  of  a  firm  formed  to  ope- 
rate a  railroad  bind  his  partners  by  his  purchase  of  the  stock  of  < 
a  competing  road  ;  Robert's  Appeal.  92  Pa.   St.  407  (1880 
the  scope  of  any  particular  kind  of  business  varies  in  different 
localities   and   under   different  circumstances,  the  custom  and 
usual  dealings  of  parties  doing  the  same  kind  of  business  in  the 
neighborhood  may  be  shown  in  order  to  prove  the  scope  of  any 
particular  partnership;  Irwin  r.  Williar,   110  U.  S.  499(1884);! 
Nichols  r.  Hughes,  2  Bail  (S.  Ca.)  L.  109  (1831)  ;  as  well  as  the 
acts,  declarations  and   general  course  of  business  of  the  firm. 
Irwin  ?;.   Williar,  110  U.  S.   499   (1884)  ;  Kelton  r.    Leonard.  :>1 
Vt.  230  (1881) ;  McNeish  v.  Hullness  Oat  Co.,  57  Vt.  321  (188 
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ordinary  manner,  the  Court  held  the  firm  not  liable  Bk.  II.  Chap. 

for  money  borrowed  by  its  agent  under  extraordinary  t-    • 

circumstances,  although  money  was  absolutely  requisite 

to  save  the  property  of  the  firm  from  ruin  (g).1     This 

case  is  an  authority  for  saying  that  a  power  to  do  what 

is  usual  does  not  include  a  power  to  do  what  is  unusual, 

however  urgent;  and  although  in  the  case  referred  to, 

the  money  was  not   borrowed  by  a  partner,  but  by  a 

person  who  was  only  an  agent  of  the  firm,  the  decision 

would,  it  is   apprehended,  have  *been   the  same  if  he  [  *  l^j  j 

had  been  a  partner.      For  notwithstanding  the  fact  that  Discretion  in 
,    •  •      •     i  n  urgent  cases. 

every  partner  is  to  a  certain  extent  a  principal  as  well 

as  an  agent,  the  liability  of  his  co-partners  for  his  acts 
can  only  be  established  on  the  ground  of  agency.  As 
their  agent  he  has  no  discretion  except  within  the  lim- 
its set  by  them  to  his  authority,  and  the  fact  that  he  is 
himself,  as  one  of  the  firm,  a  principal,  does  not  war- 
rant him  in  extending  those  limits,  save  on  his  own  re- 
sponsibility (/i). 

The  question  whether  a  given  act  can  or  cannot  be  said  Nature  of  the 
to  be  necessary  to  the  transaction  of  a  business  in  the  way  business  the 
in  which  it  is  usually  carried  on,  must  evidently  be  deter-  necessitv 
mined  by  the  nature  of  the  business,  and  by  the  prac- 
tice of  persons  engaged  in  it.  Evidence  on  both  of 
these  points  is  therefore  necessarily  admissible,  and,  as 
may  readily  be  conceived,  an  act  which  is  necessary  for 
the  prosecution  of  one  kind  of  business  in  the  ordinary 
way  may  be  wholly  unnecessary  for  carrying  on  an- 
other. Consequently  no  answer  of  any  value  can  be 
given  to  the  abstract  question — can  one  partner  bind 
his  firm  by  such  and  such  an  act?  unless,  having  re- 
gard to  what  is  usual  in  business,  it  can  be  predicated 
of  the  act  in  question  either  that  it  is  one  without 
which  no  business  can  be  carried  on,  or  that  it  is  one 
which  is  not  necessary  for  carrying  on  any  business 
whatever.  There  are  obviously  very  few  acts  of  which 

(g)  See  Hawtayne  v.  Bourne,  7  M.  &  W.  595  ;  and  see  Ex 
parte  Chippendale,  4  De  G.  M.  &  G.  19.  See  also  Simpson's 
Claim,  36  Ch.  D.  532,  where  a  company  was  held  not  liable  on  a 
promissory  note  given  by  its  general  agent  as  security  for  a 
guarantee  given  by  the  promissee  for  payment  of  goods  ordered 
by  the  agent  for  the  company. 

(A)  See  Kicketts  v.  Bennett,  4  C.  B.  686,  and  Dickinson  v. 
|Valpy,  10  B.  &  C.  128. 

1  See  Berry  v.  Folkes,  60  Miss.  576  (1882).  The  mere  fact  that 
a  benefit  will  accrue  to  the  firm  from  it  does  not  render  a  part- 
nership liable  on  a  contract  made  in  its  name  by  a  single  part- 
ner. Thomas  v.  Harding,  8  Me.  417  (1832)  ;  Cotzhausen  v.  Judd, 
43  Wis.  213  (1877)  ;  Eaton  «.  Williams,  17  Vt.  641  (1845). 
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Ck.  II.  Chap,  any  such   assertions    can  be  truly   made.     The   great 
Sect.  2.       majority  of  acts,  and  practically  all  which  give  rise  to 
doubt  are  those  which   are   necessary  in   one  business 
and  not  in  another.     Take,  for  example,  negotiable  in- 
struments:  it  may  be  necessary  for  one  member  of  a 
firm  of  bankers  to  draw,  accept,  or  indorse  a  bill  of  ex- 5 
change  on  behalf  of  the  firm,  and  to  require  that  each, 
member  should  put  his  name  to  it  would  be  ridiculous;] 
but  it  by  no  means  follows,  nor  is  it  in  fact  true,  that 
there  is  any  necessity  for  one   of  several  solicitors  to  I 
possess  a  similar  power,  for  it  is  no  part  of  the  ordi-  j 
nary  business  of  a  solicitor  to  draw,  accept,  or  indorse! 
bills  of  exchange.     The  question,   therefore,  can  one! 
partner  bind  the  firm  by  accepting  bills  in  its  namefj 
admits  of  no  general  answer;  the  nature  of  the  busi- 

[  *  128]        ness  and  *  the  practice  of  those  who  carry  it  on  (usage  i 
or  custom  of  the  trade)  must  be  known  before  any  an- 
swer can  be  given  (i). 

The  question  when  the  agency  of  a  partner  begins 
and  ends  will  be  examined  hereafter,  see  bk.  ii.  c.  2,  §  3. 


SECTION  II.— LIABILITIES   OF  PARTNERS  IN  EESPECT  or 

ACTS    WHICH    ARE    NEITHER    TORTS    NOB    FRAUDS. 

Having  noticed  the  general  principles  determining  '\ 
the  extent  to  which  one  partner  is  the  agent  of  the  ( 
firm  it  is  proposed  to  examine  the  power  of  one  partner  i 
to  bind  his  firm  in  particular  cases  where  there  is  no  i 
question  of  tort  or  fraud.  For  the  sake  of  conveni-  I 
ence,  subjects  noticed  will  be  arranged  in  alphabetical 
order. 

1.  Accounts.  1.  Accounts. — An  account  rendered  by  one  partner  i 
relative  to  a  partnership  transaction  is  equivalent  to  an  ; 
account  rendered  by  the  firm  (fc).1 

The  power  of  one  partner  to  settle  accounts,  and  to 
assent  to  a  transfer  of  them,  will  be  found  noticed 
infra  under  the  head  Debts. 

2.  Admissions. — The  admissions  of  one  partner  with 
reference  to  a  partnership  transaction  are  evidence 

(i)  See  Hogarth  v.  Latham,  3  Q.  B.  D.  643;  Taunton  v.  Royal  j 
Ins.  Co.,  2  Hem.  &  M.  135. 

(k)  Fergusson  v.  Fyffe,  8  Cl.  &  Fin.  121,  where  an  account 
sent  by  one  partner  showing  a  balance  due  from  the  firm,  and 
bearing  interest  at  9  per  cent,  was  held  to  be  binding  on  tt 
firm.  See  as  to  false  accounts,  infra,  §  3. 

1  Burgan  v.  Lyell,  2  Mich.  102  (1851);  Cady  v.  Kyle,  47 
224  (1871). 


2.  Admis- 
sion*. 
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against  the  firm  (Z);1   but  are  not  necessarily  conclu-  Bk.  II.  Chap. 

sive  (m).-     An  admission  by  one  person  who  afterwards  *•  Sect-  2- 

enters  into  partnership  with  others  is  no  evidence  against 

them,  merely  because  they  and  he  are  partners  Avhen 

the  evidence  is  sought  to  be  used  (n).     Moreover,  in  an 

action  against  partners,  the  answer  of  one  of  *  them  to  [  *  129] 

interrogatories  cannot  be  read  against  the  others   (o), 

unless  they  have  an  opportunity  of  contradicting  it. 

See  further,  infra  under  the  heads  Debts  and  Repre- 
sentations. 

3.  Agents. — As  to  the  appointment  of  agents,  see  infra  3.  Agents, 
under  the  head  Servants. 

4.  Arbitration. — One  partner  cannot,  without  special  4.  Arbitra- 
authority,   bind   the  firm  by  a  submission   to   arbitra-  tion- 
tion  (p).'2     The  power  to  refer  disputes,  even  although 

they  relate  to  dealings  with  the  firm,  cannot  be  said  to 
be  necessary  for  carrying  on  its  business  in  the  ordi- 
nary way  (q).  Where  a  partnership  has  been  dissolved, 
and  it  has  been  agreed  that  one  of  the  partners  shall 
get  in  the  debts  due  to  the  firm,  he  has  no  power  after 
bringing  an  action  in  the  name  of  the  firm  for  a.  debt 
due  to  it,  to  bind  his  co- partner  by  a  reference  of  all 
matters  in  difference  between  the  plaintiffs  and  the  de- 
fendant (?•).  The  partner  actually  referring  the  dis- 

(/)  Wood  r.  Braddick,  1  Taunt.  104;  Pritchard  v.  Draper,  1 
R.  &  M/191,  affirmed  2  Cl.  &  Fin.  379;  Nicholls  v.  Dowding,  1 
Stark.  81;  Sangster  v.  Mazarredo,  ib.  162;  Thwaites  v.  Richard- 
son, 1  Peake,  23;  Grant  v.  Jackson,  ib.  268;  Wright  v.  Court,  2 
Car.  &  P.  232;  and  see  the  last  preceding  note,  and  ante,  p.  87. 
As  to  part-owners,  see  Jaggers  v.  Binnings,  1  Stark.  64. 

(m)  Wickham  v.  Wickham,  2  K.  &  J.  491,  where  the  point  in 
question  was  the  amount  of  a  debt. 

(n)  Tunley  v.  Evans,  2  Dowl.  &  L.  747;  Catt  v.  Howard,  3 
Stark.  3. 

(o)  Parker  v.  Morrell,  2  Ph.  453;  Daleu  Hamilton,  5  Ha,  393. 

(p\  See  Stead  v.  Salt.  3  Bing.  101;  Adams  v.  Bankhart,  1  Cr. 
M.  &  R.  681;  Antrarn  v.  Chace,  J5  East,  209. 

(q)  Stead  v.  Salt,  3  Bing.  101;  Adams  v.  Bankhart,  1  Cr.  M.  & 
R.  681;  and  see  Boyd  v.  Emerson,  2  A.  &  E.  184. 

(r)  Hatton  v.  Royle,  3  H.  &  N.  500. 

1  Henslee  v.  Cannefex,  49  Mo.  295  (1872);  Hilton  v.  McDowell, 
87  N.  Ca.  364  (1882);  Hoboken  Bank  v.  Beckman,  36  N.  J.  Eq. 
H3  (  HS2);  Boor  v.  Lowrey,  103  Ind.  468  (1885). 

-  Martin  v.  Thrasher,  40  Vt.  460  (1868),  and  Harrington  v. 
Higham,  13  Barb.  660  (1852)  support  the  doctrine  of  the  text  for 
the  reasons  there  laid  down.  Armstrong  v.  Robinson,  5  Gill  & 
T.  412  (1833),  and  Buchanan  v.  Curry,  19  Johns.  137  (1821),  are 
authority  for  the  proposition  that  a  partner  cannot  bind  his  firm 
by  a  submission  under  seal.  In  Gay  v.  Waltman,  89  Pa.  St.  453 
(1879);  Hallack  v.  March,  25  111.  48  (1860),  and  Southard  v. 
Steele,  3  Mon.  (Ky.)  435  (1826),  it  is  said  that  a  seal  is  not  nec- 
essary to  a  submission,  and  that,  consequently,  a  submission  bind- 
ing on  the  firm  is  within  the  power  of  each  partner. 
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pute  is,  however,  himself  bound  by  the  award  (s),1  and 
the  other  partners  may  become  bound  by  ratification  (£).2 

5.  Banking  Account. — One  partner  has   no  implied 
authority  to  bind  the  firm  by  opening  a  banking  account 
on  its  behalf  in  his  own  name  (u).     See  infra,  Cheques. 

6.  Bills  of  Exchange  and  Promissory  Notes. — Every 
member  of  an  ordinary  trading  partnership  has  implied 
power  to  bind   the  firm  by  drawing,  accepting,  or   in- 
dorsing bills  of    exchange,  or  by  making  or  indors- 
ing promissory   notes   in  its  name   and  for  the   pur- 
poses of  the  firm  (x).3     And  if  two  partners  unknown 
to  each  other  give  two  bills  in  the  name  of  the  firm  in 
payment  *  of  the  same  demand,  the  firm  will  be  liable 
on  both   bills,  if  held  by  bond  fide  holders  for  value 
without  notice  of  the  mistake  (y). 

One  partner,  however,  has  no  implied  power  to  ac- 
cept bills  in  blank,  nor  to  bind  his  co-partners,  otherwise 
than  jointly  with  himself.  A  bill  accepted  in  blank  by  one 
partner  in  the  name  of  the  firm  is  not  binding  on  it  ex- 
cept in  favour  of  a  bond  fide  holder  for  value  without 
notice,  of  the  way  in  which  the  bill  was  accepted  (z). 

A  joint  and  several  promissory  note  signed  by  one 
partner  for  himself  and  co-partners,  does  not  bind 
them  severally  (a),4  but  it  does  bind  them  and  him 
jointly  (6)  and  himself  separately  (c).5 

(s)  Strangford  v.  Green,  2  Mod.  228. 

(t)  As  in  Thomas  v.  Atherton,  10  Ch.  D.  185. 

(u)  The  Alliance  Bank  Limited  r.  Kearsley,  L.  R.  6  C.  P.  433. 

(x)  See  Be  Riches,  4  D.  G.  J.  &  S.  581,  and  5  N.  R.  287;  Pinck- 
ney  v.  Hall,  1  Salk.  126;  Dickinson  v.  Valpy,  10  B.  &  C.  128; 
Sutton  v.  Gregory,  2  Peake,  150;  Smith  v.  Bailey,  11  Mod.  401; 
Lewis  v.  Reilly,  1  Q.  B.  349;  Stephens  v.  Reynolds,  5  H.  &  N. 
513.  See,  also,  The  Bills  of  Ex.  Act.  1882,  §  23,  cl.  2. 

(y}  Davidson  v.  Robertson,  3  Dow.  218. 

(z)  Hogarth  v.  Latham.  L.  R.  3  Q.  B.  D.  643. 

(a)  See  Perring  v.  Hone,  4  Bing.  32;  2  Car.  &  P.  401. 

(6)  Maclae  v.  Sutherland,  3  E.  &  B.  1. 

(c)  See  Elliot  v.  Davis,  2  Bos.  &  P.  338 ;  Gillow  v.  Lillie,  1 
Bing.  N.  C.  695. 

1  And  his  partner's  refusal  to  be  bound  by  it  is  a  breach  by 
him.     Harrington  v.  Higham,  15  Barb.  524(1853);  Armstrong  v. 
Robinson,  5  Gill  &  J.  412  (1833);  Wood  v.  Shepherd,  2  Patt, 
N.  (Va.)  442  (1857). 

2  Davis  v.  Berger,  54  Mich.  652  (1884);  Buchanan  v.  Curry,  11 
Johns.  137  (1821). 

3  Moorehead  v.  Gilmore,  77  Pa.  St.  118  (1877);  Carrier  r.  Car 
eron,  31  Mich.  373   (1875);  Pease  v.   Cole,  53  Conn.   53  (1885); 
Kimbrov.  Bullitt,  22  How.   256  (1859);  Gregg  v.   Fisher,  3  111 
App.  261  (1878);  Stimson  v.  Whitney,  130  Mass.  591  (1881). 

4  Snow  v.  Howard,  35  Barb.  55  (1860):  Sherman  v.  Christy, 
Iowa,  322  (1864);  Marlett  iv  Jackman,  3  Allen  287  (1861). 

5  If  the  signature  appended  is  the  firm  name  the  note  is 
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In  consequence  of  the  doctrine  that  every  member  of  Bk.  II.  Chap, 
an  ordinary  trading  partnership  has  authority  to  draw,  2-  Sect-  -• 
accept,  and  indorse  bills  in  its  name,  if  a  member  of  Powers  of  at- 
such  a  partnership  goes  abroad  and  gives  his  co-partner  torney  to 
a  power  of  attorney  to  manage  his   affairs,  and  draw,  draw  bills> 
accept,  or  indorse  bills  in  his  name,  this  authority  war-  &c> 
rants  the  attorney  in  putting  his   principal's  name  to 
non- partnership  bills   only  ;  his  authority  to  put  the 
partnership  name  to  partnership  bills  being  independent 
of,  and  unaffected  by,  the  letter  of  attorney  (d). 

With  respect  to  partnerships  which  are  not  trading  Bills,  &c.,  of 
partnerships,  the  question,  whether  one  partner  has  any  non-trading 
implied  authority  to  bind  his  co-partners  by  putting  the  PartnershiPs- 
name  of  the  firm  to  a  negotiable  instrument  depends 
upon  the  nature  of  the  business  of  the  partnership  (e).1 
In  the  absence  of  evidence  showing  necessity  or  usage, 
the  power  has  been  denied  to  one  of  several  mining 
adventurers    (/),    quarry  workers  (gr),  *  farmers   (ft),2  [  *  131] 
solicitors  (i).3     Where  two  firms  agree  to  accept  each 
other's  drafts,  and  to  share  the  profits  arising  from  their 
sale,  it  was  held  that  one  of  these  firms  was  not  liable 
to  a  person  who  had  purchased  a  bill  drawn  on  it  by  the 
other  firm,  but  which  the  drawees  had  not  accepted  (k). 

(d)  Attwood  v.  Mannings,  7  B.  &  C.  278. 

(e)  See  Dickinson  v.  Valpy,  10  B.  &  C. 

(/)  Brown  v.  Byers,  16  M*.  &  W.  252;  Dickinson  v.   Valpy   10 

128.     Compare  Brown  v.  Kidger,  3  H.  &  N.  853. 
(g)  Thicknesse  v.  Broinilow,  2  Cr.  &  J.  425. 
(A)  Greenslade  v.  Dower,  7  B.  &  C.  635. 

K)  Hedley  t>.  Bainbridge,  3  Q.  B.  316;    Levy  v.  Pyne,   Car.   & 
(k)  Nicholson  v.  Ricketts,  2  E.  &  E.  497. 

garded  as  joint  only,  and  even  the  partner  who  signed  cannot  be 
sued  by  himself.  Doty  v.  Bates,  11  Johns.  544  (1814);  Van  Tine 
f.  Crane,  1  Wend.  524  (1828). 

F  Johnston  o.  Dntton,  27  Ala.   245  (1855);  Voorhees  v.  Jones, 

N.  J.  L.  270  (1861);  See  Levi  v.  Latham,  15  Neb.  509  (1884). 

i  the  duty  of  a  person  taking  the  paper  of  a  firm  to  inquire 

nto  their  business  and  ascertain  whether  its  nature  warrants  the 

ssue  of  negotiable  paper.     Where  the  authority  to  make  it  is 

ting,  the  bond  fide  purchaser  of  a  firm's  paper  acquires  no 

t  better  than  that  of  the  payee  to  insist  on  payment;  he  is 

esumed  at  law  to  have  notice  of  such  a  want  of  authority  from 

the  fact  that  the  firm  is  a  non-trading  concern.     Pease  v.   Cole 

33  Conn.  53  (1885);  Levi  i>.  Latham,  15  Neb.   509  (1804)-  Dear- 

dorfu.  Thatcher,  78  Mo.   128  (1883);  Benedict*.  Thompson   33 

La.  Ann.  196  (1881). 

••Ulery  v.  Ginrick,  57  111.  531  (1871);  Benton  v.  Roberts   4  La 
Ann.  216  (1849);  Hunt  v.  Chapin,  6  Lans.  139  (1872). 

rsh.  453;  Harman  v.  Johnson,  2  E  &  B.  61,  and  3  Car.  &  Kir.  272. 

So  in  the  case  of  a  steam  saw  mill  firm;  Lanier  v.  McCabe,  2 

52  (1848);  and  of  tavern  keepers;  Cocke  v.  Bank,  3  Ala.  175 
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If,  however,  a  member  of  a  non-mercantile  firm  con- 
curs in  drawing,  or  authorises  his  partner  to  draw,  a  bill 
in  the  name  of  the  firm,  he  impliedly  authorises  its  in- 
dorsement in  the  same  name  for  the  purpose  for  which 
it  was  drawn  (I). 

It  must  be  borne  in  mind  that  a  person  who  has  no 
authority  to  use  the  name  of  another,  so  as  to  render 
him  liable  on  a  bill  or  note,  may  nevertheless  have  suffi- 
cient authority  to  transfer  the  property  therein  (in). 

Before  leaving  the  subject  of  negotiable  instruments, 
it  may  be  observed  that  it  is  often  difficult  to  say 
whether  they  purport  to  be  the  paper  of  a  firm,  or  only 
that  of  some  one  or  more  of  the  partners.  Unless  the 
paper  purports  to  be  the  paper  of  a  firm,  no  one  whose 
name  is  not  on  the  paper  is  liable  to  be  sued  on  it  (n). 
This  subject  will  be  adverted  to  hereafter. 

1.  Bonds. — See  Borroiving  money  and  Deeds. 
:  8.  Borrowing  Money. — One  of  the  most  important  of 
the  implied  powers  of  a  partner  is  that  of  borrowing 
money  on  the  credit  of  the  firm.  The  sudden  exigen- 
cies of  commerce  render  it  absolutely  necessary  that 
such  power  should  exist  in  the  members  of  a  trading 
partnership,  and  accordingly  in  a  comparatively  early 
case  this  power  was  clearly  recognised  (o).1  It  has 
been  already  seen  that  one  partner  can  bind  the  firm 
by  a  bill  or  note,  upon  which  money  may  be  obtained, 
by  the  *  everyday  process  of  discounting;  and  the 
power  of  one  partner  to  pledge  partnership  goods  for 
advances  is  equally  well  established  (p).  At  the  same 
time,  the  power  of  borrowing  money,  like  every  other 
implied  power  of  a  partner,  only  exists  where  it  is 
necessary  for  the  transaction  of  the  partnership  busi- 
ness in  the  ordinary  way;  and  consequently  if  money 

(/)  See  Garland  r.  Jacomb,  L.  R.  8  Ex.  216;  Lewis  r.  Reilly.  1 
Q.  B.  349. 

(m)  See  on  this  subject,  Smith  v.  Johnson,  3  H.  &  N.  222; 
Heilbut  v.  Nevill,  L.  R.  5  C.  P.  478,  where,  however,  the  prop- 
erty was  held  not'  to  pass. 

(n)  Bills  of  Ex.  Act,  1882,  ?  23. 

(o)  See  Lane  r.  Williams,  2  Vern.  277,  292;  Roth  well  ?.  Hum- 
phries, 1  Esp.  406;  Denton  r.  Rodie,  3  Camp.  493;  Lloyd  v.  Fi 
field,  2  Car.  &  P.  333;  Ex  parte  Bonbonus,  8  Ves.  540:  sec.  too. 
De  Ribevre  v.  Barclay.  23  Beav.  125;  Gordon  v.  Ellis,  7  Man. 
Gr.  607;  Brown  v.  Kidger,  3  H.  &  N.  853. 

(p}  See,  infra,  Mortgage  and  Pledge. 

1  Hoskisson  v.  Eliot,  62  Pa.  St.  393  (1869);  Kleinhans  v. 
Generous,  41  Oh.  St.  667  (1884);  Onondaga  Bank  v.  De  Puy,  17 
Wend.  47  (1837);  Smith  v.  Collins,  115  Mass.  388  (1874):  Gregg 
«.  Fisher,  3  111.  App.  261  (1878);  Lindh  v.  Crowley,  29  Kans. 
756  (1883). 
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is  borrowed  by  one  partner  for  the  declared  purpose  of  Bk.  II.  Chap, 
increasing  the  partnership  capital  (q),  or  of  raising  the  1-Sect.  2. 
whole  or  part  of  the  capital  agreed  to  be  subscribed  in 
order  to  start  the  firm  (r),  or  if  the  business  is  such  as 
is  customarily  carried  on  on  ready  money  principles, 
e.  g.,  mining  on  the  cost-book  principle  (s),  or  without 
borrowing,  as  in  the  case  of  solicitors  (£),  the  firm  will 
not  be  bound  unless  some  actual  authority  or  ratifica- 
tion can  be  proved.1  Still  less  will  the  firm  be  bound 
where  borrowing  is  prohibited  and  the  person  advanc- 
ing the  money  is  aware  of  the  prohibition  (u). 

Overdrawing     a     banking     account     is     borrowing  Overdraw- 
money  (x).2  ing  banking 

Connected  with  the  subject  of  borrowing  money,  is  account. 
that  of  increasing  capital.     A  sole  trader  who  borrows  Increasing 
money  for  the  purpose  of  his  trade,  cannot  with  pro-  capl  a  ' 
priety  be  said  to  increase  his  capital;  but  if  two  or 
more  persons  are    in    partnership,  and   each    borrows 
money  on  his  own  separate  credit,  and  the  money   is 
then  thrown  into  the  common  stock,  the  capital  of  the 
firm,  as  distinguished  from  the  separate  capitals  of  the 
persons  composing  it,  may  with  propriety  be  said  to  be 
increased.     But,  in  this  case,  the  firm  is  not  the  bor- 
rower, nor  is  it  debtor  to  the  lender  for  the  money  bor- 
rowed.    If  a  firm  borrows  money  so  as  to  be  itself  lia- 
ble for   it   to  the  lender,  the  capital  of  the  firm  is  no 
more  increased  than  is  the  capital  of  an  ordinary  indi- 

(q)  Fisher  v.  Taylor,  2  Ha.  218. 

(r)  Greenslade  v.  Dower,  7  B.  &  C.  635. 

(sj  Hawtayne  r.  Bourne,  7  M.  &  W.  595;  Burmester  v.  Norris, 
6  Ex.  796;  Ricketts  v.  Bennett,  4  C.  B.  686. 

(t)  Pluiner  v.  Gregory,  18  Eq.  624,  as  to  the  l,700f. 

(u)  Worcester  Corn  Exchange  Co.,  3  De  G.  M.  &  G.  180.  See, 
also,  the  cases  in  the  next  note. 

(x)  Blackburn  Building  Soc.  v.  Cunliffe,  Brookes  &  Co.,  22  Ch. 
D.  61,  and  9  A  pp.  Ca.  827;  Waterlow  v.  Sharp,  8  Eq.  501 ;  and  Re 
Cefn  Cilcen  Mining  Co.,  7  Eq.  88,  contra]  must  be  considered  as 
overruled. 


1  A  partner  in  a  non-trading  firm  has  no  power  to  borrow  un- 
less authority  to  do  so  is  specifically  granted  by  the  articles  of 
partnership  or  by  consent  for  the  occasion  of  his  co-partners,  or 
by  their  subsequent  ratification.     Pease  v.  Cole.  53  Conn.  53 
(1885);  Prince  v.  Crawford,  50  Miss.  344  (1874);  Bays  v.  Conner, 
105  Ind.  415  (1885). 

2  A  partner  may  borrow  endorsement;   Deitz   v.   Eegnier.  27 
Kans.  94  (1882);  Hutchins   ».  Hudson,  8  Humph.    426   (1847); 
notes  or  acceptances,  Gans  v.  Samuel,   14  Oh.  592  (1845),  and 
securities;  Koney  v.  Buckland,  4  Nev.  45  (1868);  as  well  as  money 
although  it  is  presumed  that  the  character  of  the  thing  which  a 
partner  can  lawfully  borrow  so  as  to  bind  his  firm  for  its  return, 
must  depend  on  the  nature  and  scope  of  the  firm's  business. 
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vidual  increased  by  his  getting  into  debt.  When,  there- 
fore, *  it  is  said  that  one  partner  has  no  implied  power 
to  borrow  on  the  credit  of  the  firm  for  the  purpose  of 
increasing  its  capital,  what  is  meant  is,  that  one  part- 
ner, as  such,  has  no  power  to  borrow,  on  the  credit  of 
himself  and  co-partners,  money,  which  each  was  to  ob- 
tain on  his  individual  credit,  and  then  to  bring  into  the 
common  stock  (y).1  Unless  the  expression  means  this, 
it  means  nothing  (z). 

There  is  a  practical  difference  between  borrowing 
money  and  procuring  works  and  materials  on  credit, 
which  requires  notice.  The  difference  consists  in  this, 
that  he  who  possesses  power  to  borrow  on  the  credit  of 
another,  has  a  much  more  extensive, and  therefore  more 
easily  abused,  trust  reposed  in  him  than  one  who  is 
empowered  only  to  pledge  the  credit  of  another  for 
value  received,  when  the  pledge  is  given.  A  power, 
therefore,  to  incur  debt,  which  is  necessarily  incidental 
to  almost  every  partnership,  by  no  means  involves  a 
power  to  borrow  money;  and  the  cases  which  show  that 
adventurers  in  cost-book  mines  are  liable  for  supplies 
furnished  to  the  mine  (a),  but  not  for  money  borrowed 
for  the  purposes  of  the  mine  (£>),  show  that  the  differ- 
ence here  alluded  to  is  judicially  recognised. 

The  effect  of  having  had  the  benefit  of  money  im- 
properly borrowed  will  be  noticed  hereafter.  See  in- 
fra, §  6. 

See  further  as  to  borrowing  money,  infra,  Mortgages 
and  Pledges. 

9.  Cheques. — One  partner  has  implied  power  to  bind 
the  firm  by  cheques,  not  post  dated  (c),  drawn  on  the 
bankers  of  the  firm  in  the  partnership  name  (d),2  and 

(;//)  See  Greenslade  v.  Dower,  7  B.  &  C.  635;  Fisher  c.  Taylor, 
2  Ha.  218,  as  to  the  power  of  one  partner  to  do  this. 

(z)  See  Bryon  v.  Metropolitan  Saloon  Omnibus  Co.,  3  De  G.  & 
J.  123. 

(a)  Tredwen  v.  Bourne,  6  M.  &  W.  461;  Hawken  r.  Bourne, 
8  ib.  703. 

(1}  Hawtayne  v.  Bourne,  7  M.  &  W.  595;  Burmester  v.  Norris, 
6  Ex.  796;  Ricketts  v.  Bennett,  4  C.  B.  686;  Brown  v.  Byers,  16 
M.  &  W.  252.  See,  also.  Beldon  r.  Campbell,  6  Ex.  886. 

(c)  See  Forster  v.  Mackreth,  L.  R.  2  Ex.  163 ;  Bull  v.  O'Sulli- 
van.  L.  R.  6  Q.  B.  209. 

(d)  Laws  v.  Rand,  3   C.  B.  N.  S.  442;    Backhouse  r.  Charlton, 
8  Ch.  D.  444.     As  to  cheques  drawn  by  directors,  see  Re  Glou- 
cester, Aberystwith,  &c.,  Rail.  Co.,  18  Jur.  815,  L.  J. 

1  McNaughton's  App.  101    Pa.  St.    550    (1882);   McLinden  v. 
Wentworth,  51  Wis.  170  (1881);  Bank  c.  Sawyer,  38  Oh.  St.  339 
(1882);  Stebbins  v.  Willard,  53  Vt.  665  (1881). 

2  Commercial  Nat.  Bank  v.  Proctor,  98  111.  558  (1881). 
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if  one  partner  directs  the  bankers  of  the  firm  not  to  pay  Bk.  II.  Chap, 
a  cheque  of  the  firm,  the  *  bankers  incur  no  liability  to  t-  2- 

the  firm  if  they  follow  such  directions  (e).  [  *  134] 

10.  Contracts. — One  partner   can  bind   his  co-part-  10.  Contract, 
ners  by  varying  a  contract  made  with  both  in  the  ordi- 
nary course  of  business  (/).' 

11.  Debts. — If  a  debt  is  owing  to  a  firm,  payment  by  11-  Debts, 
the  debtor  to  any  one  partner  extinguishes  the  claim  of  Payment  to 
all,  each  partner  being  ostensibly  the  agent  of  all  the  one  Partner- 
rest  to  get  in  debts  owing  to  the  firm  (g).2     After  a  dis- 
solution, payment    to    any  one  •  of    the  partners  dis- 
charges the  debtor  (/i),  even  though  a  third  person  is 
appointed  to  collect  the  debts  owing  to  the  firm,  and 

the  creditor  is  aware  of  that  fact  (i).  But  if  on  a  dis- 
solution a  debt  due  to  the  partnership  is  assigned  to 
one  of  the  partners,  and  the  debtor  has  notice  of  the 
assignment,  he  can  only  pay  the  assignee  (k).  If  there 
are  two  firms  with  one  common  partner,  and  a  bill  of 
exchange  is  given  to  one  firm  and  is  endorsed  by  it  to 
the  other,  payment,  to  the  first  firm  is  an  answer  to  an 
action  brought  on  the  bill  by  the  second  (I). 

Moreover,  when  it  is  said  that  payment  to  one  part-  Payment  to 
ner  is  payment  to  all,  it  is  supposed  that  the  payment  one  partner 

is  made  in  discharge  of  a  debt  due  to  the  firm.     If  it  °*  d®bt  °ot 
,,       P        ,  ,   ,,  ,,      due  to  firm. 

is  due,  not  to  the  farm,  but  to  one  or  the  partners,  the  • 

rule  does  not  hold.  Therefore,  if  an  owner  of  goods 
sells  them,  the  purchase-money  must  be  paid  to  him  or 
his  agent;  and  payment  to  a  person  interested  with 

(e)  Before  the  Jud.  Acts,  an  action  for  dishonouring  the  cheque 
must  have  been  brought  in  the  names  of  all  the  partners, 
and  in  the  case  supposed  such  an  action  could  not  have  been 
sustained.  See  infra,  book  ii.  c.  3.  It  is  conceived  that  the 
statement  in  the  text  is  correct,  notwithstanding  the  modern 
rules  as  to  parties. 

(/)  Leiden  v.  Lawrence,  2  N.  R.  283,  Ex. 

(a)  Anon.,  12  Mod.  446. 

(h)  Duff  v.  The  East  India  Co.,  15  Ves.  198;  Brasier  7;.  Hud- 
son, 9  Sim.  1.  See  Phillips  v.  Phillips,  3  Ha.  281,  as  to  the  re- 
ceipts of  a  surviving  partner. 

(i)  Bristoww.  Taylor,  2  Stark.  50;  Porters.  Taylor,  6  M.  & 
S.  156;  King  v.  Smith,  4  Car.  &  P.  108. 

(*)  See  Duff  v.  East  India  Co.,  15  Ves.  213. 

(I)  See  Jacaud  v.  French,  12  East,  317. 

1  Huguley  v.  Morris,  65  Ga.  666  (1880);   Wilson  v.  Elliott,  57 
N.  H.  316  (1876). 

2  Salmon  v.  Davis,  4  Bin.  (Pa.)   375  (1812);   Steele  v.   Bank, 
60   111.  23   (1871);    Codman  v.  Armstrong,   28   Me.    91  (1848); 
Williams  v.  More,  63  Cal.  50  (1883).     In  Coursey  v.  Baker,  7  Har. 
v.  J.  28  (1826),  it  was  held  that  a  note  given  to  one  of  the  part- 
ners by  a  debtor  of  the  firm  is  in  effect  the  same  as  a  note  to  the 
firm. 
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given  by 
one  partner. 


Assent  to 
creditors' 
deed. 


him  in  the  profits  accruing  from  the  sale  will  not  do: 
for  though  the  two  may  bo  liable  as  if  they  were  part- 
ners by  reason  of  their  community  of  interest  in  the 
profits,  it  does  not  therefore  *  follow  that  he  who  is  to  ' 
share  the  profits  is  entitled  to  receive  the  proceeds  of 
the  sale  <xf  the  goods  themselves  which  belong  exclu- 
sively to  the  other  (ra).  So,  where  a  Court  orders  pay- 
ment to  be  made  to  one  partner  by  name,  the  order 
must  be  strictly  obeyed,  and  payment  to  the  partner  of 
the  person  named  in  the  order  will  not  suffice,  though 
both  are  defendants  in  the  action  in  which  the  order  is 
made  (n). 

As  one  partner  can  accept  payment  of  a  debt  due  to 
the  firm,  so  he  can  effectually  release  (o)1  and  give  a, 
valid  receipt  for  such  debt  (p).  It  is.  however,  to  be 
remembered,  that  although  one  partner  has  implied 
authorit)  to  get  in  debts  owing  to  the  firm  and  to  give 
discharges  for  them,  still  a  receipt  is  not  conclusive  evi- 
dence of  payment  ;  so  that  if  one  partner  gives  a  re- 
ceipt in  fraud  of  his  co-partners,  it  will  not  preclude 
the  firm  from  recovering  the  money  (q).  Nor  will  a 
release  given  by  one  partner  bind  the  firm  if  the  releas- 
ing partner  acts  in  fraud  of  his  co-partners  and  in  col- 
lusion with  the  debtor  (r).2 

If  one  of  several  partners  assent  to  a  deed  executed 
by  a  debtor  of  the  firm  in  favour  of  his  creditors,  the 
firm  is  bound  by  the  deed  (s) ;  and  the  doctrine, 
that  one  partner  has  no  implied  authority  to  bind  his 

(m)  See  Smith  v.  Watson,  2  B.  &  C.  401. 

(n)  See  Showier  v.  Stoakes,  2  Dowl.  &  L.  3.  As  to  payments 
by  the  Paymaster-General  to  one  of  several  partners,  see  Su- 
preme Court  Fund  Rules,  1886,  r.  63. 

(o)  See  Hawkshaw  v.  Parkins,  2  Swan^t.  539,  and  post,  Release. 

(p)  Henderson  v.  Wild,  2  Camp.  561. 

(q)  Farrar  v.  Hutchinson,  9  A.  &  E.  641  ;  Henderson  r.  Wild. 
2  Camp.  561. 

(»•)  Aspinall  v.  The  London  &  N.  W.  Rail.  Co.,  11  Ha.  325,  and 
see  post,  Release. 

(s)  See  Morans  r.  Armstrong,  Arms.  M'Art.  &  Ogle,  Ir.  N.  P. 
Rep.  25  ;  Dudgeon  v.  O'Connell,  12  Ir.  Eq.  566. 

1  Emerson  v.  Knower,  8  Pick.  63  (1829) ;  Bulkley  r.  Dayton, 
14  Johns.  387  (1817)  ;  Dyer  v.  Sutherland,  75  111.  583  (1874). 

2  Sweet  v.  Morrison,  103  N.  Y.  235  (1886)  ;  Noonan  v.  Orton, 
31  Wis.  265  (1872).     It  has  been  decided  that  a  release  by  one.  of 
the  partners  of  a  debt  due  the  firm,  in  consideration  of  a  cancel- 
lation of  his  indebtedness  to  the  partnership  debtor  is  fraudulent. 
Clark  v.  Sparhawk,  2  Weekly  Notes  (Pa.)  115  (1875)  :  Chase  r. 
Buhl  Iron  Works,  55  Mich.  139  (1884)  ;  Bennett  v.  Colfax.  53 
Iowa,  689  (1880)  ;  Broaddus  v.  Evans,  63  N.  Ca.  633  (1869);  Craifj 
v.  Hulschizer,  34  N.    J.   L.   363  (1871);  Bendel  v.  Hettrick. 
How.  Pa.  198  (1873). 
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co-partners  by  an  instrument  under  seal,  has  no  appli-  Bk.  II.  Chap. 
cation  to  such  a  case  (t).  1-  Sect.  2. 

One  partner  can  bind  the  firm  by  assenting  to  a  trans-  Assent  to 
fer  of  a  debt  due  to  it,  as  for  example,  to  a  transfer  of  transfer  of 
the  firm's  account  from  their  banker  to  his  successor  in  debt- 
business  (u).     So,  where  a  creditor  of  the  firm  assigns 
the  debt  due  to  him,  and  *one  of  the  partners  recog-  [  *  136] 
nises  the  transfer  and  promises  to  pay  the  transferee, 
the  firm  is  bound  by  this  promise  (x). 

Again,  one  partner  may  receive  a  bill  in  payment  of  Taking  bill 
a  debt  due  to  the  firm,  and  so  preclude  the  firm  from  inpayment. 
suing  for  the  debt  so  long  as  the  bill  is  running  (y)  l. 

Payment  to  an  agent  of  a  firm  of  a  bill  drawn  in  his 
own  name  and  payable  to  his  own  order  in  respect  of  a 
debt  due  to  the  firm,  is  not  payment  to  the  firm  unless 
he  has  authority  to  draw  in  that  way,  or  the  firm  gets 
the  money  (z). 

Although  each  partner  has  power  to  receive  payment  Settling 
of  a  partnership  debt,  and  to  give  a  discharge  for  it  on  debts. 
payment,  it  does  not  follow  that  he  has  power  to  com- 
promise or  settle  the  debt  in  any  way  he  likes  without 
payment.     As   a  general  proposition,  an  authority  to 
receive  payment  of  a  debt  does  not  include  an  authority 
to  settle  it  in  some  other  way  (a);  and  a  partner  -has 
no  implied  authority  to  discharge  a  separate  debt  of  his 
own  by  agreeing  that  it  shall  be  set  against  a  debt  due 
to  his  firm  (b).'2 

A  promise  by  one  partner  to  pay  a  debt  owing  by  the  Promise  by 
firm,  undoubtedly  binds  the  firm  (c).3  How  far  a  promise  one  partner 
by  one  partner  will  prevent  the  statute  of  limitations  from  *°  Pay  .a 

° 


running  in  favour  of  the  others  will  be  seen  hereafter  (d). 

If  a  debt  is  owing  to  a  firm,  tender  to  one  partner  is  Tender. 

(t)  Dudgeon  v.  O'Connell,  12  Ir.  Eq.  566. 

(«)  Beale  v.  Caddick,  2  H.  &  N.  326.     See,  also,  Backhouse  r. 
Charltou,  8  Ch.  D.  444. 

(a-)  Lacy  v.  McNeile,  4  Dow.  &  Ry.  7. 

(y)  See  Tomlins  r.  Lawrence,  3  Moo.  &  P.  555. 

(z}  See  Hogarth  v.  Wherley,  L.  R.  10  C.  P.  630. 

(a)  See  the  last  note,  and  Pearson  v.  Scott,  9  Ch.   D.  198  ; 
Young  r.  White,  7  Beav.  506  ;  Underwood  v.  Nicholls.  17  C.  B. 
239  ;  Story  on  Agency,  §  98. 

(b)  Piercy  v.  Fynney,  12  Eq.  69.     See,  also,  Kendal  v.  Wood, 
L.  R.  6  Ex.  243.     Compare  Wallace  v.  Kelsall,  7  M.  &  W.  264. 

(c)  Anon.  v.  Layfield,  Holt,  434  ;  Lacy  v.  McNeile,  4  Dow.  & 
Ry.  7. 

(<?)  A  promise  to  one  enures  for  the  benefit  of  all.     White  v 
Williams,  Willm.  Woll.  &  Hod.  52. 

1  Heartt  v.  Walsh,  75'I11.  200  (1874). 

2  See  note  2  to  page  135. 

3  Peyton  v.  Stratton,  7  Gratt  380  (1851). 
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Bk.  II.  Chap,  tender  to  all;  and  if  a  debt  is  owing  by  a  firm,  tender 

1.  Sect.  2. j^  one  partner  is  tender  by  all  (e) ;  and  if,  after  tender 

by  a  firm,  the  creditor  demands  the  sum  tendered,  a  re- 
fusal to  pay  made  by  the  partner  on  whom  the  demand 
is  made,  is  a  refusal  by  the  firm  (f). 

12.  Deeds.  12.  Deeds. — One  partner  has  no  implied  authority  to 

[  *  137]  bind  *his  co-partners  by  deed  (g):1  but  a  release  of  a 
debt  or  demand  stands  on  a  peculiar  ground,  and  will 
bind  the  firm  though  executed  by  one  partner  only  (h).'1 
A  deed  executed  by  one  partner  in  the  name  and  in  the 
presence  of  his  co-partners,  is  deemed  an  execution  by 
them  (i);  and  if  one  partner  executes  a  warrant  of  at- 
torney in  the  partnership  name,  with  the  consent  of  his 
co-partner,  the  Court  will  not  set  it  aside  on'  the  ground 
that  the  latter  did  not  execute  it  (k). 

A  joint  and  several  bond  executed  by  one  partner  in 
the  name  of  himself  and  co-partners,  binds  him  sepa- 
rately, although  it  is  invalid  against  them  (/); 3  and  it 
has  been  held  that  a  deed  purporting  to  be  made  by  all 
the  partners  of  a  firm,  and  to  assign  all  their  property  to 
trustees  for  creditors,  is  operative  against  a  partner 
who  executes  it,  although  his  co-partners  ultimately  de- 
cline to  execute  it  also  (m).4 

(e)  Douglas  v.  Patrick,  3  T.  R.  683. 

(/)  Peirse  v.  Bowles,  1  Stark.  323. 

(g)  Harrison  v.  Jackson,  7  T.  R.  207  ;  Steiglitz  v.  Eggington, 
Holt,  141.  As  to  presuming  an  authority  given  by  deed,  see 
Holt,  141. 

(h)  See  Hawkshaw  v.  Parkins,  2  Swanst.  539,  and  as  to  creditors' 
deeds,  Dudgeon  v.  O'Connell,  12  Ir.  Eq.  566.  See  in  cases  of 
fraud,  ante,  p.  135,  note  (r),  and  infra,  Release. 

(0  Ball  v.  Dunsterville,  4  T.  R.  313  ;  Burn  v.  Burn,  3  Ves.  578. 
See  as  to  ratifying  a  deed  executed  by  one  person  for  another, 
Tupper  v.  Foulkes,  9  C.  B.  N.  S.  797.'  In  Orr  v.  Chase,  1  Mer. 
729,  a  bond  executed  by  one  partner  in  the  name  and  on  behalf 
of  the  firm,  was  held  to  be  the  bond  of  the  firm  ;  and  see  Palmer 
v.  Justice  Assurance  Soc.,  6  E.  &  B.  1015. 

(fc)  Brutton  v.  Burton,  1  Chitty.  707. 

m  Elliott  v.  Davis,  2  Bos.  &  P.  338. 

(m)  Bowker  v.  Burdekin,  11  M.  &  W.  128;  Cumberledge  v. 
Lawson,  1  C.  B.  N.  S.  709;  and  compare  Latch  r.  Wedlake,  11 
A.  &  E.  959,  and  Lascaridi  v.  Gurney,  9  Jur.  N.  S.  302,  C.  P. 

1  McDonald  r.  Eggleston,  26  Vt.  154  (1853)  ;  McBrider.  Hagan, 
1  Wend.  326  (1828). 

2  Allen  v.  Cheever,  61  N.  H.  32  (1881)  ;  McLane  v.  Sharpe,  2 
Harr.  (Del.)  481  (1838)  ;  Pierson  v.  Hooker,  3  Johns.  68  (1808). 

3  Herzog  v.  Sawyer,  61  Md.  344  (1883);  Pelzer  v.  Campbell,  15 
S.  Ca.  581  (1881);  Gates  v.  Graham,  12  Wend.  53  (1834);  Weeks 
v.  Mascona  Rake  Co.,  58  N.  H.  101  (1877);  Settle  v.  Davidson.  7 
Mo.  604  (1842).     Authorities  to  the  contrary  are  Hart  r.    With- 
ers, 1  Pen.  &  W.  (Pa.)  285  (1830);  Fisher  v.  Pender,  7  Jones  L. 
483  (1860). 

4  To  a  deed  made  in  the  firm  name  a  single  seal  is  sumcien 
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13.  Distress. — If  several  partners  grant  a  lease,  any  Bk.  II.  Chap. 

one  of  them  may  distrain,  or  appoint  a  bailiff  to   dis-  *_•  ^ect;  ^ 

train,  in  the  name  of  all;  and  a  distress  by  one  partner,  13.    Distress, 
or  by  the  bailiff  appointed  by  him,  will  be  lawful,  al- 
though* the  other  partners  are  no  parties  to  the  distress, 

and  do  not  assent  thereto  (n). 

14.  Extension  of  business. — It  follows  from  the  prin-  14.  Exten- 
ciples  investigated  at  the  commencement  of  the  present  s^on.  ol . 
chapter,  that  one  partner  has  no  implied  power  to  bind 

the  firm  with  respect  to  matters  not  falling  within  the 
scope  of  the  business  which  it  ostensibly  carries  on.  or 
was  formed  to  carry  on  (o). 

*  15.   Guarante.es,   &c. — How  far    one    partner    can  [  *  188] 
bind  the  firm  by  a  guarantee,  obliging  the  firm  to  pay,  if  15.  Guaran- 
some  other  person  does  not,  has  been  much  disputed.  tees  an^  in~ 
The  later  cases,  however,  decide  that  unless   it  can  be 
shown  that  the  giving  of  guarantees  is  necessary  for 
carrying  on  the  business  of  the  firm  in  the  ordinary 
way,  one  of  the  members  will  be  held   to  have  no  im- 
plied authority  to  bind  the  firm  by  them;  for,  generally 
speaking,  it  is  not  usual  for  persons  in   business  to 
make  themselves  answerable  for  the   conduct   of  other 
people.     The  subject  was  much  considered  in  Brettel  v.  Brettel  v. 
. Williams. 

(n)  See  Robinson  v.  Hofman,  4  Bing.  562,  and  the  cases  there 
cited. 

(o)  Ante,  p.  124,  ct  seq. 

But  this  seal  is  not  the  common  seal  of  the  partnership,  but  of 
each  individual  partner.  Pettis  v.  Bloomer,  21  How.  Pr.  317 
(1861);  Larmier  u  Sharp,  9  Humph.  224  (1848);  Pike?;.  Bacon, 
21  Me.  280  (1842).  The  bulk  of  the  American  decisions  favor 
the  doctrine  that  a  parol  authority  or  ratification  of  the  execu- 
tion by  one  of  the  partners  of  a  sealed  instrument  is  sufficient  to 
render  it  the  deed  of  the  firm.  Ratification  may  be  inferred 
from  the  presence  of  the  other  partners  at  the  execution  and  de- 
livery of  the  instrument,  or  from  their  acting  under  it  or  taking 
the  benefits  derived  from  its  execution,  provided  they  have 
knowledge  of  it.  Schmertz  v.  Shreeve,  62  Pa.  St.  457  (1869); 
Russell  v.  Annable,  109  Mass.  72  (1871);  Gunter  v.  Williams,  40 
Ala.  561  (1867);  Sweetzer  v.  Mead,  5  Mich.  107  (1858);  Pettis 
't>.  Bio  >mer,  21  How.  Pr.  317  (1861).  The  English  authorities 
and  a  few  American  decisions  are  against  this  rule  and  hold  that 
^authority  to  bind  an  absent  partner  by  a  sealed  instrument  must 
be  conferred  by  him  under  seal.  See  Tappan  v.  Redfield,  1 
Halst.  (N.  J.)  Ch.  339  (1846);  Little  ?>.  Haggard,  5  Harr.  (Del.) 
|291  (1850);  and  Fisher  ».  Fender,  7  Jones  L.  483  (1860).  Where 
a  sealed  instrument  is  executed  in  the  name  of  a  firm  by  one  of 
the  partners  without  especial  authority  for  that  purpose,  it  is 
not  necessarily  invalid,  since  the  seal  may  be  regarded  as  mere 
surplusage,  provided  the  purpose  of  the  instrument  is  within  the 
'ordinary  scope  of  the  firm's  business  and  does  not  require  a  seal. 
Deckard  r.  Case,  5  Watts,  22  (1836);  Welsh  v.  Lennox,  98  111.  27 
;i831);  Human  v.  Cuniffe,  32  Mo.  316  (1862). 

14    T.AW   OF   PARTNERSHIP. 
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Bk.  II.  Chap. 
1.  Sect.  2. 


Sandilands 
r.  Marsh. 


Statute  of 
frauds. 


[  *  139] 

Promise  to 
provide  for 
bill. 


Williams  (p).1  There  the  defendaats,  who  were  rail- 
way contractors,  made  a  sub- contract  for  the  perform- 
ance of  part  of  some  work  they  had  undertaken.  The 
sub  contractor  required  a  quantity  of  coal,  and  one  of 
the  defendants,  in  the  name  of  the  firm,  guaranteed  fo 
the  plaintiffs,  who  were  coal- merchants,  payment  for 
coals  to  be  supplied  by  them  to  the  sub-contractors.  Ii\ 
was  held  that  this  guarantee  did  not  bind  the  partners 
of  the  contractor  signing  it. 

In  Sandilands  v.  Marsh  (q)  a  firm  was  held  bound 
by  a  guarantee  given  by  one  of  the  partners,  but  in 
that  case  there  was  evidence  of  adoption  and  ratifica- 
tion by  the  firm  of  the  contract  of  which  the  guarantee 
was  part.  In  Ex  parte  Harding  (r),  the  guarantee 
was  several  as  well  as  joint,  and  therefore  bound  those 
who  signed  it.  These  cases  cannot  therefore  be  con- 
sidered as  opposed  to  those  in  which  it  has  been  held 
that  one  partner  has  no  implied  power  to  bind  the  firm 
by  guarantees  in  its  name. 

With  respect  to  the  statute  of  frauds,  a  guarantee 
signed  by  one  partner  in  the  name  of  the  firm  is  suffi- 
cient to  bind  all  the  partners,  if  authority  from  them 
can  be  proved  (s). 

But  no  partner  is  liable  for  a  false  and  fraudulent 
representation  as  to  the  solvency  of  another  person  un- 
less such  representation  is  in  writing,  and  signed  by 
himself  (t). 

*  If  one  partner,  in  consideration  that  a  person  will 
accept  a  partnership  bill,  promises  that  the  firm  will 
put  him  in  funds  to  meet  the  bill  when  due,  this 


(p)  4  Ex.  623.  See,  also,  Hassleham  v.  Young,  5  Q.  B.  833; 
Crawford  v.  Stirling,  4  Esp.  207;  Duncan  v.  Lowndes,  3  Camp. 
478.  The  dictum  of  Lord  Mansfield  in  Hope  v.  Cust,  1  East,  53, 
and  the  decision  of  Lord  Eldon  in  Ex'parte  Gardom,  15  Yes.  286, 
are  opposed  to  these  authorities,  but  cannot  be  relied  on  after 
the  decision  in  Brettel  v.  Williams. 

(q)  2  B.  &  A.  673. 

(r)  12  Ch.  D.  557. 

(«)  See  Duncan  v.  Lowndes,  3  Camp.  478. 

(t)  9  Geo.  4,  c.  14,  \  6.  Swift  v.  Jewesbury,  L.  R.  9  Q.  B. 
301;  reversing  Swift  v.  Winterbotham,  L.  R.  8  Q.  B.  244. 

1  Shaaberr.  Bushong,  105  Pa.  St.  514  (1884);  Atlantic  State 
Bank?;.  Savery,  82  N.  Y.  291  (1880);  Freeman's  Nat.  Bank  ». 
Savery,  127  Mass.  75  (1879);  Mix  v.  Muzzy,  28  Conn.  186(18.19); 
Heffron  v.  Hanaford,  40  Mich.  305  (1879);  A  very  v.  Rowell,  59 
Wis.  82  (1883);  Redlon  v.  Churchill,  73  Me.  146  (1882);  Pooley 
v.  Whitmore,  10  Heisk,  629  (1873);  Long  v.  Carter,  3  Ired.  (N. 
,  Ca.)  L.  238  (1869).  In  Flemming  v.  Prescott.  3  Rich.  (S.  Ca.)  L. 
307  (1832),  it  was  held  that  a  partner  has  authority  to  bind  the 
firm  by  signing  its  name  as  an  accommodation. 
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promise  binds  the  firm  (it).     But  this  is  not  guaran-  Bk.  II.  Chap, 
teeing  payment  of  the  debt  of  another  within  the  rule  1-  Sect.  2. 
above  discussed. 

16.  Insurances. — One  partner  can  bind  the  firm  by  16.  Insur- 
an   insurance  of  the   partnership   goods  (v).1     And  if  ances- 
one  insures  for  all,  he  may  give  notice  of  an  abandon- 
ment for  all  (x).2 

17.  Interest. — An    admission  by  one  partner  that  a  17.  Interest, 
debt  of  the  firm  bears  interest  at  a  given  rate  is  prima 

facie  binding  on  the  firm  (y). 

See  further  ante,  under  the. head  Debts. 

18.  Judicial  Proceedings. — The  power  of  one  part-  18.  Judicial 
ner  to  act  for  the  firm  in  legal  proceedings  will  be  proceedings, 
noticed  hereafter,  when  treating  of  actions  (Bk.  II.  c. 

3,  §  1),  and  bankruptcy  (Bk.  IV.  c.  2). 

19.  Leases. — One  partner,  as  such,  has  no  authority  19.  Leases, 
to  contract  on  behalf  of  the  firm  for  a  lease  of  a, house 

for  partnership  purposes  (z). 

Where  a  lease  is  made  by  several  partners  jointly,  a  no- 
tice to  quit  given  by  one  on  behalf  of  all  is  sufficient  (a). 

20.  Mortgages  and  Pledges. — A  legal  mortgage  cannot 

be  made  of  partnership  real  estate  without  the  con-  20  Mortgages 
currence  of  all  the  partners  (b).3  and  pledges. 

. F  V    J («)•  By 

partner.    • 

(it)  Johnson  v.  Peck,  3  Stark.  66. 

(v)  Hooper  v.  Lusby,  4  Camp.  66.  See  Armitage  v.  Winter- 
bottom,  1  Man  &  Gr.  130. 

(x)  Hunt  v.  The  Royal  Exchange  Assurance  Co.,  5  M.  &  S.  47. 

(y)  See  Fergusson  v.  Fyfe,  8  Cl.  &  Fin.  121. 

(z)  Sharp  v.  Milligan,  22  Beav.  606,  where,  however,  specific 
performance  was  decreed  against  the  firm,  the  contract  having 
been  ratified  by  the  other  partners. 

(a)  Doe  v.  Hulme,  2  Man.  &  Ry.  433;   Doe  v.  Summersett,  1 
B.   &  Ad.   135;    Goodtitle  v.   Woodward,   3  B.  &  A.   689.     See 
Right  v.  Cuthell,  5  East,  491. 

(b)  See  ante,  heading  Deed.     In  Juggeewundas  Keeka  Shah  v. 
Ramdas  Brijbooken  Das,  2  Moo.  In.  Ap.  487,  a  mortgage  by  one 
partner  was  under  peculiar  circumstances  held  to  bind  the  firm. 

1  Grtives   v.    Boston    Marine   Ins.   Co.,  2  Cranch   419   (1805); 
Penna.  Ins.  Co.  v.  Murphy,  5  Minn.  36  (I860). 

2  So  one  partner  can  bind  his  firm  by  his  agreement  to  the  can- 
cellation of  an  insurance  policy;  Hillock  v.  Traders'  Ins.  Co.,  54 
Mich.  531  (1884),  or  by  his  settlement  of  a  loss;  Brown  v.  Hart- 
ford Fire  Ins.  Co.,  117  Mass.  479  (1875). 

3  Equitable  mortgages  effected  by  a  deposit  of  title  deeds  are 
not  resorted  to  in  this  country  where  a  system  of  registration  of 
title  everywhere  prevails.     As  the  legal  title  to  partnership  lands 
is  generally  vested  in  the  partners  as  tenants  in  common,  a  mort- 
gage by  one  partner  would  primd  facie  bind  only  his  interest,  and 
as  to  the  apparent  interest  of  any  other  member  of  the  firm  might 
be  defeated  by  a  subsequent  mortgage  by  the  latter  to  a-  bond  fide 
lender  without  notice  of  the  firm's  equitable  interest  in  the  prop- 
erty; so  that  practically  all  partners  shown  by  the  record  to  be 
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Hk.  II.  Chap.  It  being,  however,  decided  that  a  member  of  an  ordi- 
_  nary  trading  partnership  has  power  to  borrow  money 
on  the  credit  of  the  firm,  it  follows  almost  necessa- 
rily that  he  should  have  power  to  pledge  partnership 

[  *  140J  property  as  a  security  for  advances.  *  The  writer  is 
not  aware  of  any  decision  in  which  an  equitable  mort- 
gage made  by  one  partner  by  a  deposit  of  deeds  relat- 
ing to  partnership  real  estate,  has  been  upheld,  or  the 
contrary;  he  can  therefore  only  venture  to  submit,  that 
such  a  mortgage  ought  to  be  held  valid  in  all  cases  in 
which  it  is  made  by  a  partner  having  an  implied  power 
to  borrow  on  the  credit  of  the  firm  (c). 

Pledges  of          The  implied  authority  of  a  partner  who  has  power 

chattels.  to  borrow,  to  pledge  the  personal  property  of  the  firm 
for  money  borrowed,  is  beyond  dispute  (d),1  and  the 
power  is  not  confined  to  cases  in  which  there  is  a  gene- 
ral partnership;  for,  if  several  join  in  a  purchase  of 
goods  to  be  sold  for  their  common  profit,  a  pledge  of 
those  goods  by  one  of  the  persons  interested  is  binding 
on  them  all  (e).  The  implied  power  to  pledge,  more- 
over, extends  to  pledges  for  antecedent  debts  (/).2 

(c)  In  Re  Clough,  31  Ch.  D.  324,  an  equitable  mortgage  by  a 
surviving  partner  for  a  partnership  debt  was  held  valid.     See, 
further,  Ex parte  National  Bank,  14  Eq.  507;  Patent  File  Co.,  6 
Ch.  83;  Exparte  Lloyd,  1  Mont.  &  Ayr.  494.     Compare  7  T.  R. 
210,  per  Lord  Kenyon. 

(d)  See  Ex  parte  Bonbonus,  8  Ves.  540;  Butchart  v.  Dresser,  10 
Ha.  453,  and  4  De  G.  M.  &  G.  542;  Brownrigg  v.  Rae,  5  Ex.  489; 
Gordon  v.   Ellis,   7  M»n.  &   Gr.   607.     See,   also,   Langmead's 
trusts,  20  Beav.  20,  and  7  De  G.  Mac.  &  G.  353,  and  as  to  ships, 
Exparte  Howden,  2  M.  D.  &  D.  574. 

(e)  Reid  r.  Hollinshead,  4  B.  &  C.  867;  Be  Gellnr,  1  Rose,  297; 
Raba  v.  Ryland,  Gow  N.  P.  133;  Tupper  v.  Haythorne.  ib.  135; 
but  see  Barton  v.  Williams,  5  B.  &  A.  395,  p.  405,  per  Best,  J.,  and 
note  that  there  the  goods  pledged  were  not  partnership  property 
when  the  pledge  was  made.     In  Ex  parte  Copeland,  2  Mont.  & 
Ayr.  177,  it  was  questioned  whether  a  pledge  by  one  partner  was 
valid  if  the  pledgee  had  notice  that  the  pledger  was  not  the  only 
owner,  but  this  it  is  conceived   could   only  be  material  where 
the  pledge  is  not  made  for  ostensible  partnership  purposes. 

(/)  Patent  File  Co.,  6  Ch.  83;  Be  Clough,  31  Ch.  D.  325;  and. 
see  Story  on  Partn.  \  101. 

interested  in  the  lands  sought  to  be  pledged,  or  known  aliundr 
to  be  interested  therein,  are  required  to  join  in  the  execution  of 
the  mortgage.  In  Anthony  v.  Butler,  13  Pet.  423;  Gunter  r. 
Williams,  40  Ala.  561;  it  has  been  held  that  a  parol  ratification 
or  assent  of  the  firm  to  a  mortgage  of  their  property  executed  by 
one  of  their  number  in  the  firm  name  validate  it.  See  Morse  r. 
Richmond.  6  111.  App.  166  (1880). 

1  George  v.  Tate,  102  U.  S.  564  (1880);  Holt  v.  Simmons,  16 
Mo.  App.  97  (1884) ;  McClelland  v.  Remsen,  23  How.  Pr.  175  (1865). 

*  Tapley  v.  Butlerfield,  1  Met.  515  (1840);  Willett  r.  Stringer, 
17  Abt.  Pr.  152  (1858);  Clark  v.  Rives,  33  Mo.  579  (1863). 
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Any  partner  may,  on   behalf  of  the  firm,  redeem  a  Bk.  II.  Chap, 
pledge  of  the  firm;  but  he  alone  is  not  the  proper  per-  *•  ^^t.  ^- 
son  to  bring  an  action  to  recover  the  thing  pledged  (g).  Redemptior. 

A  question  of  some  importance  arises  as  the  effect,  if  Factors' 
any,  of  the  Factors'  acts  (h)  on  the  power  of  one  part-  acts, 
ner  to  sell  and  *  pledge  the*  gooda  of  the  firm.     The  I  *  141] 
writer  is  not  aware  of  any  authority  upon  this  subject, 
but  he  conceives  that  those   acts  neither  extend   nor 
abridge  the  power  in  question.     The  Factors'  acts  do 
not  apparently  render  valid  any  sale  or  pledge  by  one 
partner  of  partnership  goods,  which  is  not  valid,  inde- 
pendently of  the  acts,  upon  the  principles  of  the  com- 
mon law. 

One  partner  has  implied  authority  to  accept,  in  the  (&)  To 
ordinary  course  of  business,  security  for  a  debt  due  to  Partners- 
his  firm;  and  where  one  member  of  a  firm  of  bankers 
accepted  as  security  for  money  due  to  the  bank,  shares 
in  a  company,  and  caused  them  to  be  registered  in  the 
name  of  the  bank,  it  was  held  that  he  had  implied  au- 
thority so  to  do,  although  the  consequence  was  that  he 
thereby  rendered  himself  and  his  co-partners  liable  as 
contributories  of  the  company  (i). 

21.  Notice, — Questions  frequently  arise  as  to  whether  21.  Notice, 
notice  to  one  partner  is  notice  to  all. 

As  a  general  rule,  notice  to  a  principal  is  notice  to  all  General 
his  agents  (k) ;  and  notice  to  an  agent  of  matters  con-  rule- 
nected  with  his  agency  is  notice  to  his  principal  (I). 
Consequently,  as  a  general  rule,  notice  to  one  partner 
of  any  matter  relating  to  the  business  of  the  firm  is 
notice  to  all  the  other  members  (m) ; l  and  if  two  firms 

(g)  See  Harper  v.  Godsell,  L.  R.  5  Q.  B.  422. 

(h)  4  Geo.  4,  c.  83;  6  Geo.  4,  c.  94;  5  &  6  Viet.  c.  39;  40  &  41 
Viet.  c.  39.  See,  upon  them,  Navulshaw  v.  Brownrigg,  2  De  G. 
M.  &  G.  441;  Kaltenbach  v.  Lewis,  10  App.  Ca.  617. 

(t)  Weikersheim's  case,  8  Ch.  831. 

(fc)  See  Mayhew  ».  Eames,  1  Car.  &  P.  550,  and  3  B.  &  C.  601  ; 
Willis  v.  The  Bank  of  England,  4  A.  &  E.  21. 

(Z)  Dresser  v.  Norwood,  17  C.  B.  N.  S.  466^  reversing  the  de- 
cision below,  14  C.  B.  N.  S.  574.  Per  Ashhurst,  J.,  Fitzherbert 
v.  Mather,  1  T.  R.  16  ;  Le  Neve  v.  Le  Neve,  1  Ves.  S.  64  ;  Col- 
linson  v.  Lister,  7  De  G.  M.  &  G.  634,  and  20  Beav.  356.  See, 
generally,  on  this  maxim,  Blackburn,  .Low  &  Co.  v.  Vigors,  17  Q. 
B.  D.  553.  Whether  a  principal  is  affected  by  notice  acquired  by 
the  agent,  but  not  in  that  character,  is  perhaps  scarcely  yet  set- 
tled. Dresser  v.  Norwood,  is  a  strong  authority  that  in  commer- 
cial transactions  he  is.  Blackburn,  Low  &  Co.  v.  Vigors,  was  re- 
versed by  the  House  of  Lords  :  see  12  App.  Ca.  531. 

(m)  Alderson  v.  Pope,  1  Camp.  404  ;  Porthouse  v.  Parker,  ib. 
82  ;  Bignold  v.  Waterhouse,  1  M.  &  S.  259  ;  and  see  Salomons  v. 
Nissen,  2  T.  R.  647. 

1  New  Haven  Co.  Bank  v.  Mitchell,  35  Conn.  206  (1868)  ;  Hay- 
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\  *1421 
Firm  affect- 
ed by  its' 
agent's 
knowledge. 


Collinson  v. 
Lister. 


Meaning  of 
phrase, 
to  one  is 
notice  to  all. 


have  a  comrnou  partner,  notice  which  is  imputable  to 
one  of  the  firms  is  imputable  to  the  other  also,  if  it  re- 
lates to'the  business  of  that  other  (n).1 

*  In  conformity  with  these  principles,  if  a  firm  claims 
the  benefit  of  a  transaction  entered  iato  by  one  of  its 
members,  it  cannot  effectually  set  up  its  own  ignorance 
of  what  that  member  knew,  so  as  to  be  in  a  better  posi- 
tion than  he  himself  would  have  been  in  had  he  been 
dealing  on  his  own  account  as  a  principal  (oj.2 

Thus  in  Collinson  v.  Lister  (p\  it  was  held  that  a  bank- 
ing company  was  not  entitled  to  the  benefit  of  a  mort- 
gage given  to  it  by  its  own  manager,  in  his  character 
of  an  executor.  For  the  mortgage  was  given  as  a  secur- 
ity for  money  borrowed  by  the  manager  as  executor, 
and  advanced  by  himself  as  manager  for  improper  pur- 
poses, and  in  breach  of  the  trusts  which,  as  executor,  he 
had  to  perform;  and  the  company,  in  taking  the  mort- 
gage, knew  that  their  manager  was  giving  a  security  on 
his  testator's  estate  for  money  previously  taken  by  him 
from  the  funds  of  the  company,  and  which  monies  he 
had  been  requested  to  replace,  or  give  security  for. 
Under  these  circumstances  it  was  treated  as  clear  that 
the  bank  could  stand  in  no  better  position  than  the 
manager  would  have  done  had  he  advanced  the  money 
himself  and  taken  a  mortgage  for  it  from  himself. 

When  it  is  said  that  notice  to  one  partner  is  notice  to 
all,  what  is  meant  is  (1. ),  that  a  firm  cannot,  in  its  char- 
acter of  principal,  set  up  the  ignorance  of  some  of  its 
members  against  the  knowledge  of  others  of  whose  acts 
it  claims  the  benefit,  or  by  whose  acts  it  is  bound;  and 
(2.)  that  when  it  is  necessary  to  prove  that  a  firm  had 

(n)  See  Steele  v.  Stuart,  2  Eq.  84  ;  Porthouse  v.  Parker,  1  Camp. 
82  ;  Worcester  Corn  Exch.  Co.,  3  De  G.  M.  &  G.  180  ;  Jacaud  v. 
French,  12  East,  317 ;  Powles  v.  Page,  3  C.  B.  16. 

(o)  See  ante,  p.  116.  and  the  cases  below. 

(p)  7  De  G.  M.  &  G.  634,  and  20  Beav.  356. 

wood  v.  Harmon,  11  111.  477  (1856)  ;  Rowland  a.  Davis,  40  Mich. 
545  (1879)  ;  Erwin  v.  Downes,  15  N.  Y.  575  (1857). 

1  If  the  firm  A.  &  B.  draws  on  firm  B.  &  C.,  B.  being  a  partner 
common  to  both  firms,  and  the  draft  is  accepted,  it  is  not  neces- 
sary in  order  to  hold  A.  &  B..  that  the  draft,  on  its  dishonor,  should 
be  protested.  West  Branch  Bank  v.  Fulmer,  3  Pa.  St.  399  (1846); 
Woodbury  v.  Sackrider,  2  Abb.  Pr.  402  (1855).  But  if  A.  &  B. 
should  give  their  note  to  B.  &  C.,  and  the  latter  firm  should  en- 
dorse it  to  third  parties,  in  order  to  hold  them  on 'their  endorse- 
ment, the  note  must  be  presented  and  duly  protested  for  non- 
payment. Poland  v.  Boyd,  23  Pa.  St.  476  (1854)  ;  D wight  v. 
Si-ovil,  2  Conn.  654  (1818). 

z  Holton  v.  McPike,  27  Kans.  286  (1882)  ;  McClurkan  v.  Byers, 
71  Pa.  St.  405  (1873)  ;  Stockdale  t>.  Keyes,  79  Pa.  St.  251  (1875); 
Otis  v.  Adams,  41  Me.  258  (1856). 
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notice,  all  that  need  be  done  is  to  show  that  notice  was  Bk.  II.  Chap, 
given  to  one  of  its  members  as  the  agent  and  on  behalf  !•  Sect.  2. 
of  the  firm.  The  expression  means  no  more  than  this; 
and  although  every  person  has  notice  of  what  he  him- 
self does,  it  would  be  absurd  to  hold  that  a  firm  has 
notice  of  everything  done  by  each  of  its  members. 
AVhere  one  member  is  acting  beyond  his  powers,  or  is 
committing  a  fraud  on  his  co-partners,  or  is  the  person 
whose  duty  it  is  to  give  his  firm  notice  of  what  he  him- 
self has  done,  in  all  such  cases  notice  on  his  part  is  not 
equivalent  to  notice  by  them  (q). 

*  In  Bignold  v.  Waterhouse  (r)  one  of  a  firm  of  car-  [  *  143] 
riers  entered  into  an  agreement  to  carry  valuable  par-  Bignold  v. 
eels  free  of  charge,  but  under  such  circumstances  as  to  Waterhouse. 
render  the  agreement  not  binding  on  the  other  partners. 
A  parcel  known  to  the  partner  who  made  the  agree- 
ment to  be  of  value,  was  sent,  but  was  not  entered  or 
paid  fcr  as  a  valuable  parcel.     The  other  partners  were  . 
held  to  be  unaffected  with  the  notice  which  their  co- 
partner had  of  the  nature  of  the  parcel,  and  were  held 
not  to  be  liable  for  its  loss. 

So,  if  one  partner  is  a  trustee,  and  he  improperly  Breaches  of 
employs  the  trust  funds  in  the  partnership  business,  trust, 
his  knowledge  tfatat  he  is  so  doing  is  not  imputable  to 
the  firm;  and  therefore,  to  affect  the   other  partners 
with  a  breach  of  trust,  further  evidence  must  be   ad- 
duced (s).1 

Morever,  in  cases  of  this  kind,  notice  on  the  part  of  Notice  to 
the  clerks  of  the  firm  of  what  the  fraudulent  partner  is  clerks, 
doing  is  no  more  than  notice  to  him  :  it  is  not  sufficient 
to  affect  his  co-partners  (t). 

These  cases  show  what  indeed  is  obvious  of  itself,  Ratification. 
viz.,  that  if  a  partner  exceeds  his  authority,  and  it  is 
contended  that  the  firm  is  bound  by  what  he  has  done, 
on  the  ground  that  it  has  ratified  his  acts,  evidence  must 
be  given  to  prove  that  at  the  time  of  the  alleged  ratifi- 
cation his  co-partners  knew  of  those  acts.  It  would  be 
absurd  if,  in  such  a  case,  knowledge  by  him  was  equi- 
valent to  knowledge  by  them  (u). 

(q)  See  the  judgment  of  Jessel,  M.  R.,  in  Williamson  v.  Bar- 
bour,  9  Ch.  D.  535  et  seq. 

(r}  1  M.  &  S.  255. 

(s)  See  Ex  parte  Heaton,  Buck.  386. 

[t]  See  Lacey  v.  Hill,  4  Ch.  D.  537,  and  Williamson  v.  Barbour, 
9  Ch.  D.  536:  Lacey  v.  Hill,  4  Ch.  D.  537,  was  affirmed  by  the 
House  of  Lords  under  the  name  of  Read  v.  Bailey,  3  App.  Ca.  94. 

(M)  See  ace.  the  last  note. 

1  Evans  v.  Bidleraan,  3  Cal.  435  (1853) ;  Tallmadge  v.  Penoyer, 
35  Barb.  120  (1861). 
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Bk.  II.  Chap.  A  retired  partner  is  not  affected  with  notice  on  the 
•  ^ect-  3-  part  of  the  continuing  partners  of  what  has  occurred 
since  the  partnersViip,  if  the  agency  subsisting  between 
them  has  been-  dissolved  (x).1  Nor  is  an  incoming 
partner  affected  with  notice  of  what  occurred  before  he 
joined  the  firm  (y). 

22.  Pay-  22.  Payments. — See  ante,  under  the  head  Debts. 

^f1^8'      •  ^h.  Penalties — One  partner  may  bind  the  firm  under  a 

r  *  144] 16a  *  penalty  to  observe  a  contract  which  is  authorized  to 

enter  into  on  its  behalf  (z). 

24.  Pur-  24.  Purchases. — It  has  been  long  decided  that  every 

chases.  member  of    an  ordinary  trading   partnership  has  im- 

plied power  to  purchase  on  the  credit  of  the  firm  such 
goods  as  are  or  may  be  necessary  for   carrying  on   its 
business  in  the  usual  way  (a).2     This  cannot  be  more 
Bond  v.  strongly  exemplified  than  by  the  case  of  Bond  v.   Gib- 

Gibson.  son  (£j      There   two  persons   carried  on  business   as 

harness  makers  ;  one  of  them  bought  on  the  credit  of 
the  firm  a  number  of  bits  to  be  made  up  into  bridles  ; 
but  instead  of  using  the  bits  for  the  partnership  busi- 
ness he  pawned  them  for  his  own  use.  The  seller  of 
the  bits  was  nevertheless  held  entitled  to  recover  their 
price  in  an  action  against  both  partners. 

Goods  The  firm  is  liable  although  the  goods  may  have  been 

supplied  to     supplied  to  one  only  of  the  partners,  and  no  other  per- 

one  part-        son  may  have  been  known  to  the  supplier  as  belonging 

to  the  firm  (c).     But,  as  will  be  seen  hereafter,  the  firm 

is  not  liable  lor  goods  ordered  by  and  supplied  to  one 

partner,  and  which  it  was  his  duty  to  contribute  to  the 

joint  stock  of  the  firm  (d). 

Non-trading  The  power  of  one  partner  to  bind  the  firm  by  a  pur- 
partnerships,  chase  of  goods  on  its  credit  is  not  confined  to  trading 
partnerships.  Thus  where  some  printers  and  publishers 
agreed  to  share  the  profits  of  a  work,  and  the  pub- 
lishers ordered  paper  for  that  particular  work  and  be- 
came bankrupt,  the  printers  were  held  liable  for  its 

(x)  Adams  v.  Bingley,  1  M.  &.  W.  19'2. 

(y)  Keeper  Jessel,  M.  K.,  in  Williamson  r.  Barbour,  OCh.  D.  ">:;(!. 

(z)  Beckham  r.  Drake,  <)  M.  &  W.  79. 

(a)  Hyatt  v.  Hare,  Comb.  383. 

(b)  1  Camp.  185. 

(c)  Ruppell  v.  Roberts,  4  Nev.  &.  Man.  31;  City  of  London  Gas 
Co.  v.  Nicholls,  2  Car.  &  P.  3(.T>:  (ianlincr  r.  Child.-,  .-'  il>.  :Mf>. 

(d)  See  book  ii.  ch.  2^3.     Greenslade  v.  Dower,  7  B.  &  C.  <>35. 
and  cases  of  that  class. 


1  See  Taylor  v.  Young,  3  Watts  339  (1834). 

2  Ala.  Fertilizer  Co.  v.  Reynolds,  79  Ala.  497  (1885);  Irvvin  v. 
Williar,  110  U.  S.  499  (1884). 
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price  to  the  stationers  who  supplied  it  (e).1     It  is   of  Bk.  II.  Chap. 
no  consequence  what  the  partnership  business  may  be,  1-Sect.  2. 
if  the  goods  supplied  are  necessary  for  its   transaction 
in  the  ordinary  way. 

If  goods  are  sold  to  a  firm  on  credit  and   are   deliv-  Return  of 
ered  to  the  firm,  and  then  one  partner  returns  them,  the  goods- 
firm  not  being  able  to  pay  for  them,  the  property  will  be 
vested  in  the  vendor  ;  *  subject,  in  the  event  of  bank-  [  *  145] 
ruptcy,  to  the  question  of  fraudulent  preference  (/). 

25.  Receipts. — See  ante,  under  the  head  Debts.  25.  Receipts. 

26.  Releases,  &c. — A  covenant  by  one  partner  not  to  26.  Releases 
sue  for  a  partnership  debt  does  not  amount  to  a  release  an^  cove- 
of  that  debt  by  the  firm  (g),2  although  a  covenant  by 

all  the  partners  not  to  sue  would  be  equivalent  to  a  re- 
lease (h),  and  a  release  by  one  partner  operates  as  a 
release  by  the  firm  (i).s 

This  last  proposition,  viz.,  that  a  release  by  one  part-  Setting 
ner  is  in  point  of  law  a  release  by  all,  is  strongly  illus- 
trated  by  those  cases  in  which  attempts  have  been  un-  by  one 
successf  ally  made  by  one  partner  to  set  aside  a  release  partner, 
given  by  a  co-partner  without  his  consent. 

In  Furnival  v.  Weston  (k)   the  members  of  a  firm  Furnival  v. 
sued  the  defendant  for  a  libel  on  the  firm  published  by  Western, 
him.     One  of  the  partners,  without  the  consent  of  the 
others,  released  the  defendant,  and  there  being  no  fraud 
in  the  case  the  Court  refused  to  set  the  release  aside. 
In  Arton  v.  Booth  (I),   the  two  plaintiffs  Arton  and  Arton  v. 
Dawson  had  been  partners,  but  they  had  dissolved  part-  Bootl1- 
nership,  and   it  was  agreed  between  them  that  Arton 
should  get  in  the  debts  of  the  firm,  and  that  Dawson 
should  not  interfere  with  him.     The  defendant  was  sued 
for  a  debt  owing  to  the  plaintiffs,  and   after   action, 
brought  Dawson  released  him  on  receiving  payment. 
Although   the  release  deprived  the  plaintiffs  of  their 

(e)  Gardiner  v.  Childs,  8  Car.  &  P.  345;  compare  Wilson  v. 
Whitehead,  10  M.  &  W.  503. 

(/)  De  Tastet  v.  Carroll.  1  Stark.  88. 

Q]  Walmsley  v.  Cooper,  11  A.  &  E.  216. 

(h)  Deux  v.  Jefferies,  Cro.  El.  352. 

(i)  2  Ro.  Ab.  Release,  410  D. ;  Hawkshaw  v.  Parkins,  2  Swanst. 
539. 

(k)  7  Moore,  356. 

(I)  4  Moore,  192.  See,  too,  Jones  v.  Herbert,  7  Taunt.  421, 
and  compare  Barker  v.  Richardson,  1  Y.  &  J.  362,  stated  lower 
down. 


Alvater, 


1  Lynch  v.  Thompson,  61  Miss.  354  (1883);  Kenny  v.  A 
77  Pa.  St.  34  (1874);  Gavin  v.  Walker,  14  La.  643  (1859). 

2  Emerson  v.  Baylies,  19  Pick.  55  (1837). 

3  Dyer  v.  Sutherland,  75  111.  583  (1874);  Bulkley  v.  Dayton,14 
Johns.  387  (1817). 
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[  *  146] 

Barker  v. 
Richardson. 


27.  Repre- 
sentations 
and  state- 
ments. 


costs,  the  Court  would  not  interfere,  as  no  case  of  fraud 
was  made  out.  So  in  Phillips  v.  Clagett,  (m),  where 
partners  brought  an  action  against  the  defendant  for 
illegally  pledging  their  property,  the  Court  gave  him 
leave  to  plead  a  release  previously  given  by  one  of  the 
partners. 

However,  if  it  can  be  shown  that  one  partner  has  in 
fraud  of  his  co-partners  and  in  collusion  with  the  de- 
fendant executed  a  release  for  the  purpose  of  prevent- 
ing them  from  enforcing  a  just  demand,  the  defendant 
will  not  be  allowed  to  plead  this  release  as  a  defence  to 
an  action  against  him.1  Thus  in  Barker  *v.  Richard- 
son (n),  the  plaintiffs  Barker  and  Owen  had  been  part- 
ners, but  they  had  dissolved  partnership,  and  it  was 
agreed  that  Barker  should  get  in  the  debts  owing  to 
the  firm,  and  if  necessary  sue  for  the  same.  The  de- 
fendant was  indebted  to  the  firm  and  had  notice  of  the 
above  agreement.  He  was  also  a  creditor  of  Owen  on 
a  private  account,  and  Owen,  against  Barker's  consent, 
gave  a  receipt  for  the  partnership  debt,  and  after  the 
commencement  of  the  action  by  Barker  for  the  recovery 
of  that  debt,  gave  the  defendant  a  formal  release.  The 
evidence  showed  that  the  release  was  given  to  defeat 
the  action,  to  prevent  Barker  from  recovering  the  debt 
due  to  the  firm,  and  as  part  of  a  scheme  for  discharg- 
ing Owen's  private  debt  to  the  defendant.  Under 
these  circumstances  the  release  was  not  allowed  to  be 
pleaded. 

27.  Representations. — The  firm  is  bound  by  all  repre- 
sentations made  by  a  partner  whilst  acting  within  the 
scope  of  his  real  or  implied  authority,  and  having  refer- 
ence to  the  business  of  the  firm  (o),2  but  not  by  state- 
ments made  by  him  as  to  his  authority  to  do  that  which 
the  nature  of  the  busiaess  of  the  firm  does  not  impliedly 
warrant  (p). 

The  liability  of  partnerships  for  false  and  fraudulent 
representations  will  be  discussed  in  the  next  section  of 
this  chapter. 

(m)  11  M.  &  W.  84. 

(n)  1  Y.  &  J.  362.  See,  too,  Aspinall  v.  The  London  and  X. 
W.  Rail.  Co.,  11  Ha.  325;  Phillips  v.  Clagett,  11  M.  &  W.  84. 

(o)  Rapp  v.  Latham,  2  B.  &  A.  795;  Blair  v.  Bromley,  2  Ph. 
354;  Wickham  v.  Wickham,  2  K.  &  J.  478. 

(p)  Ex  parte  Agace,  2  Cox,  312. 


1  Noonen  v.  Orton,  31  Wis.  265  (1872);  Sweet  v.  Morrison,  K 
N.  Y.  235  (1886). 

2  Thwing  v.  Clifford,  136  Mass.  482  (1882^;  Chester  v.  Dickerson, 
54  N,  Y,  1  (1873). 
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See  further  on  this  subject  ante,  under  the  head  Ad-  Bk.  II.  Chap. 

1      Oopf     •> 

missions.  i.  om.  *. 

28.  Sales. — Any  partner  can  dispose  of  any  of  the  28.  Sales. 
partnership  goods   (g);1  and  in  one  case  it  was  even 

held  that  he  could  make  a  valid  sale  of  the  partnership 
books  (r). 

If  by  any  event  the  partners  become  mere  tenants  in 
common  of  the  partnership  goods  and  one  assumes  to 
sell  them,  the  purchaser,  although  he  may  only  become 
tenant  in  common  with  the  other  partners,  will  never- 
theless, if  he  gets  possession  of  the  goods,  be  able  to 
retain  them  as  against  his  co-tenants;  for  no  action  lies 
by  one  tenant  in  common  against  another  for  the  recov- 
ery of  the  goods  belonging  to  both  (s) 

*  The  question  whether  a  partner's  power  to  sell  is  in  [  *  147] 
any  way  affected  by  the  Factors'  Acts  has  already  been 
noticed  (t). 

29.  Servants.  — -  One  partner  has  implied  authority  to  29.  Servants, 
hire  servants  to  perform  the  business  of  the  partner- 
ship (u)  ;2  and  the  writer  presumes  that  one  partner 

has  also  implied  authority  to  discharge  them,  although 
he  cannot  do  so  against  the  will  of  his  co-partners  (x). 

30.  Ships. — Where  necessary,  one  partner  may  bind  30.  Ships, 
the  firm  by  chartering  a  ship  on   its   behalf,  and  one 
partner  may  mortgage  a  ship  belonging  to  the  firm  (y).3 

(q)  Lambert's  case,  Godb.  244. 

(r)  Dore  r.  Wilkinson,  2  Stark.  287. 

(s)  Litt.  §323;  Fox  v.  Hanbury,  Cowp.  445;  and  see  Buckley 
v.  Barber,  6  Ex.  182;  ante,  p.  61. 

(t}  Ante,  p.  140. 

(u)  Beckham  v.  Drake,  9  M.  &  W.  79.  A  servant  of  the  firm 
is  a  servant  of  each  of  the  partners,  and  may  be  described  accord- 
ingly in  an  indictment  for  stealing  the  separate  property  of  one 
of  the  partners.  R.  v.  Leech,  3  Stark.  70. 

(x)  Donaldson  v.  Williams,  1  Cr.  &  M.  345.  But  see  Dixon 
on  Part.  139,  contra. 

(y)  See  as  to  chartering,  Thomas  v.  Clarke,  2  Stark.  451,  and 
as  to  mortgaging,  Ex  parte  Howden,  2  M.t  D.  &  D.  574.  The 
circumstance  that  a  person  is  registered  as  a  part-owner,  does 
not,  per  se,  render  him  liable  for  the  acts  of  the  other  owners. 
Myers  v.  Willis,  17  C.  B.  77,  and  18  ib.  886  ;  Brodie  v.  Howard, 
17  C.  B.  109. 


1  Bank  v.  Freeman,  47  Mich.  408  (1882);  McClelland  v.  Rem- 
sen,  36  Barb.  622  (1862);  see  Clark  v.  Rives,  33  Mo.  579  (1863). 

2  Carley  v.  Jenkins,  46  Vt.   721  (1874)  ;  Mead  v.  Shepard,  54 
Barb.  476  (1867). 

3  Lamb  r.  Durant,  12  Mass.  54  (1815)  ;  The  William  Bagaley, 
5  Wall.  377  (1866). 
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SECTION   III. — LIABILITY  OF    PARTNERS  IN    RESPECT    OF 
TORTS  AND  FRAUDS. 

If  it  were  necessary,  in  order  that  one  person  should 
be  liable  for  the  tort  or  fraud  of  another,  that  the 
former  should  have  authorized  the  commission  of  such 
tort  or  fraud,  it  would  be  a  comparatively  easy  matter 
to  determine  in  any  particular  case  whether  a  tort  or 
fraud  committed  by  an  agent  could  or  could  not  be  im- 
puted to  his  principal.  But  as  a  principal  is  bound, 
not  only  by  the  authorized  acts  of  his  agent,  but  also 
by  such  unauthorized  acts  as  fall  within  the  scope  of 
the  authority  apparently  conferred  upon  him,  the.ques- 
tion  whether  a  tort  or  fraud  committed  by  an  agent  is 
or  is  not  imputable  to  his  principal  becomes  one  of 
considerable  difficulty;  for  it  is  obvious  that  it  does  not 
follow  from  the  circumstance  that  such  tort  or  fraud 
was  not  authorized,  that  therefore  the  principal  is  not 
legally  responsible  for  it  (z). 

*  In  order  that  responsibility  may  attach  to  the  prin- 
cipal, in  respect  of  a  tort  or  fraud,  it  is  necessary — 

1.  That  he  shall  have  authorized  it  in  the  first  in- 
stance; or, 

2.  That  it  shall  have  been  done  on  his  behalf  and  he 
shall  have  ratified  it  (a) ;  or 

3.  That  it  shall  have  been  committed  for  his  benefit 
by  the  agent  in  the  course  and  as  part  of  his  employ- 
ment (6). 

That  this  last  is  sufficient  is  obvious  from  those  cases 
in  which  masters  have  been  held  liable  for  the  negli- 
gence of  their  servants  (c);  litigants  for  irregularities 
committed  by  their  solicitors  in  the  course  of  the  liti- 
gation to  conduct  which  they  are  retained  (d);  mer- 
chants for  frauds  committed  by  their  factors  and  brok- 
ers whilst  acting  on  their  behalf  (e);  and  shopkeep- 
ers for  the  illegal  acts  of  their  shopmen  whilst  in  the 
shop  and  attending  to  its  business  (/). 

On  the  other  hand,  a  principal  is  not  liable  for  the 
torts  or  frauds  of  his  agent,  except  upon  one  or  other 
of  tho  three  above-mentioned  grounds.  Thus,  a  prin- 

(z)  Pollock  on  Torts,  63  et  seq. ;  Story  on  Agency,  \  452  ;  Paley 
on  Agency,  294  et  seq. 

(a)  Ratification  can  only  be  of  an  act  done  for  the  person  rati- 
fying, Wilson  v.  Tumman,  6  Man.  &  Gr.  236. 

(ft)  As  to  the  meaning  of  this  expression,  see  Burns  v.  Poul- 
son,  L.  R.  8  C.  P.  563  ;  Pollock  on  Torts,  72  et  seq. 

(c)  See  the  last  case,  and  Patten  v.  Rea,  2  C.  B.  N.  S.  606. 

(d)  Collett  v.  Foster,  2  H.  &  N.  356. 

(e)  Hern  v.  Nichols,  1  Salk.  289. 

(/)  Grammar  v.  Nixon,  1  Str.  653;  Amory  v.  Delamirie,  ib.  505. 
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cipal  is  not  liable  for  the  wilful  acts  of  his  agent,  if  not  Bk.  II.  Chap, 
done  in  the  course  of  his  employment  and  as  part  of  1-  Sect.  3. 
bis  business  (g);  and  this  is  true  not  only  of  assaults, 
batteries,  libels,  and  the  like,  but  also  of  frauds.     The 
maxim  respondeat  superior  does  not  render  a  principal 
liable  for  the  frauds  of  his  agent,  if  the  agent  has  "been 
dealt   with   as   a  principal  (h\  nor  unless  the  frauds 
have  been  committed  by  the  agent  for  the  benefit  of  his 
principal,  and  in  the  course  and  as  part  of  his  own  em- 
ployment (i). 

Further,  a  principal  is  not  bound  by  a  contract  which 
is  a  *  fraud  on  him,  and  is  known  to  be  so  by  the  per    [  *  149] 
son  entering  into  the  contract  (A;). 

Having  made  these  preliminary  observations,  it  is 
proposed,  in  the  present  section,  to  examine  the  liability 
of  partners  for  torts  and  frauds,  as  distinguished  from 
contracts. 

First  as  regards  torts. 

It  follows  from  the  principles  of  agency,  coupled  Torts  of 
with  the  doctrine  that  each  partner  is  the  agent  of  the  partners, 
firm,  for  the  purpose  of  carrying  on  its  business  in  the 
usual  way,  that  an  ordinary  partnership  is  liable  in 
damages  for  the  negligence  of  any  one  of  its  members 
in  conducting  the  business  of  the  partnership.  It  has 
accordingly  been  held  that  a  firm  of  coach  proprietors 
is  answerable  for  the  negligent  driving  of  a  partnership 
coach  by  one  of  the  firm,  the  coach  being  driven  for  the 
firm  in  the  ordinary  course  of  business  (Z);1  and  that 
two  partners  are  liable  for  not  keeping  the  shaft  of  a 
mine  in  proper  order,  although  one  of  them  only  actually 
superintended  it  (m).  So,  a  partnership  is  liable  for 

(g)  McManus  v.  Crickett,  1  East,  106  ;  Croft  v.  Alison,  4  B.  & 
A.  590  ;  A.-G.  v.  Siddon,  1  Cr.  &  J.  220.  Compare  Lirapus  v. 
Lon.  Gen.  Om.  Co.,  1  H.  &  C.  526. 

(h]  Exparte  Eyre,  1  Ph.  227. 

(t)  Grant  v.  Norway,  10  C.  B.  665 ;  Coleman  v.  Riches,  16  ib. 
104. 

(k)  British  and  American  Tel.  Co.  v.  Albion  Bank,  L.  R.  7  Ex. 
119;  Phosphate  of  Lime  Co.  v.  Green,  L.  R.  7  C.  P.  43,  and  see, 
as  to  the  effect  of  having  benefited  by  such  a  contract,  ib.  p.  55. 

(?)  Moreton  v.  Hardern,  4  B.  &  C.  223;  and  see  as  to  ships, 
Steel  v.  Lester,  3  C.  P.  D.  121. 

(TO)  Mellors  v.  Shaw.  1  B.  &  Sm.  437  ;  Ashworth  v.  Stanwix, 
7  Jur.  N.  S.  467,  and  3  E.  &  E.  701.  See  as  to  irregular  execu- 
tions of  writs  by  one  of  two  partners,  Duke  of  Brunswick  v.  Slow- 
man,  8  C.  B.  317. 

1  Champion  v.  Bostwick,  18  Wend.  175  (1837)  ;  Witcher  v. 
Brewer,  49  Ala.  119  (1873)'. 
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Bk.  II.  Chap,  the  negligence  of  its  servants  acting  in  the  course  of 

1.  Sect.  3.        their  employment  by  the  firm  (w).1 

Breach  of  If  one  partner,  in  conducting  the  business  of  the  firm, 

revenue          is  guilty  of  a  breach  of  the  revenue  laws,  all  the  part 

laws.  ners  are  jointly  and  severally  answerable  for  the  conse- 

quent penalties,  although  they  may  not  themselves  have 
authorised  or  been  parties  to  the  illegal  conduct  of  their 
co -partner  (o).2 

Wilful  torts.  As  a  rule,  however,  the  wilful  tort  of  one  partner  is 
cot  imputable  to  the  firm.  For  example,  if  one  partner 
maliciously  prosecutes  a  person  for  stealing  partnership 

[  *  150]  property,  the  firm  *  is  not  answerable,  unless  all  the 
members  are,  in  fact,  privy  to  the  malicious  prosecu- 
tion (p)  .3  But  a  wilful  tort  committed  by  a  partner  in 
the  course  and  for  the  purpose  of  transacting  the  busi- 
ness of  the  firm  may  make  the  firm  responsible  (q). 

Secondly  as  regards  frauds. 

Frauds  of  An  ordinary  firm  is  liable  for  frauds  committed  by  one 

partners.  of  its  members  whilst  acting  for  the  firm,  and  in  trans- 
acting its  business  ;  and  the  innocent  partners  cannot 
divest  themselves  of  responsibility  on  the  ground  that 
they  never  authorised  the  commission  of  the  fraud.  On 
the  other  hand,  the  firm  is  not  liable  for  the  other  frauds 
of  its  members,  unless  it  has  in  fact  sanctioned  such 
frauds,  or  the  transactions  of  which  they  form  part.  It 
will  be  convenient  to  examine  this  subject  first  with  ref- 
erence to  misapplications  of  money,  and  secondly,  with 
reference  to  false  representations  by  partners. 

Liability  of  partnerships  for  misapplication  of  money  by  their  members. 

In  order  that  a  firm  may  be  liable  for  the  misapplica- 
tion of  money  by  one  of  its  members,  some  obligation 
on  the  part  of  the  firm  to  take  care  of  the  money  must 
be  shown.  A  receipt  of  the  money  by  the  firm  primA 

(n)  Stables  v.  Eley,  1  Car.  &  P.  614. 

(o)  R.  r.  Stranyforth,  Bunb.  97  ;  A.-G.  v.  Burges,  ib.  •!:>?,  : 
A.-G.  v.  Weeks,  ib  ;  R.  r.  Manning,  Cumyn,  616.  See,  also, 
Mullins  v.  Colllins,  L.  R.  9  Q.  B.  292  ;  A.-G.  v.  Siddon,  1  Cr.  & 
J.  220.  Compare  Newman  v.  Jones,  17  Q.  B.  D.  132. 

(p)  Arbuckle  v.  Taylor,  3  Dow.  160. 

(g)  See  Limpus  v.  Lon.  Gen.  Oin.  Co.,  1  H.  &  C.  52G  ;  Pollock 
on  Torts,  80  et  scq. 

1  Linton  v.  Hurley,  14  Gray   191    (1859)  ;  Wood   t.  Luscom 
23  Wis.  287  (1868). 

2  Stockwell  v.  United  States,  13  Wall.  531  (1871). 

3  Rosenkranz  v.  Barker.  115  111.  331  (1885);  See  Woodling 
Knickerbocker,  31  Minn.  268  (1883).' 


: 


LIABILITY  FOR  MONEY  MISAPPLIED.  223 

facie  imposes  this  obligation;  but  where  there  is  no  re-  Bk.  II.  Chap, 
ceipt  by  the  firm,  there  is  prima  facie  no  obligation  on  1-  Sect.  3. 
its  part  with  respect  to  the  money  in  question.     It  be- 
comes   important,  therefore,  to  determine    accurately 
when  money  is  to  be  considered  as  received  by  the  firm. 
Upon  this  point  the    following    observations    suggest 
themselves. 

1.  The  firm  must  be  treated  as  receiving  what  any 
partner  receives  as  its  real  or  ostensible  agent,  i.  e.,  in 
the  course  of  transacting  the  business  of  the  firm. 

2.  In  a  case  of  this  sort  it  is  immaterial  whether  the 
other  partners  know  anything  about  the  money  or  not; 
for  ex  hypothesi^  it  is  in  the  custody  of  one  who  must 
be  regarded  as  their  agent  (r). 

3.  The  firm  cannot  be  treated  as  receiving  what  one 
partner  receives  otherwise  than  as  its  real  or  ostensible 
agent,  unless  *  the  money  actually  comes  into  the  pos-  [  *  151] 
session  or  under  the  control  of  the  other  partners  (s). 

4.  Agency  being  excluded  in  such  a  case  as  the  last, 
the  money  cannot  be  considered  as  in  the  possession  or 
under  the  control  of  the  innocent  partners,  unless  they 
know  that  it  is  so,  or  unless  they  are  culpably  ignorant 
of  the  fact  (t). 

These  principles  will  be  found  to  reconcile  most,  if 
not  all,  of  the  numerous  decisions  upon  the  important 
subject  now  under^consideration,  and  to  warrant  the  fol- 
lowing rules  deduced  from  them. 

1.    Where  one  partner,  acting  ivithin  the  scope  of  his  1.  Liability 
authority,  as  evidenced  by  the  business  of  the  firm,  ob- 
tains  money  and  misapplies  it,  the  firm  is  answerable  for 

•*•  one  partner 

In   Willett  v.  Chambers  (u)  two  persons  carried  on  in  the  course 

(r)  See  infra,  rules  1 ,  2,  3. 

(s)  See  rules  3  and  4. 

(t)  Compare  rule  2,  -with  rules  3,  4,  and  5,  and  see  infra,  p. 
161;  and  as  to  culpable  ignorance,  compare  Marsh  v.  Keating,  2 
Cl.  &  Fin.  289;  Sims  v.  Brutton,  5  Ex.  802;  Ex partc  Geaves,  8 
De  G.  M.  &  G.  291;  Cleather  v.  Twisden,  28  Ch.  D.  340. 

(u)  Cowp.  814.  See,  also,  Atkinson  v.  Mackreth,  2  Eq.  570; 
St.  Aubyn  v.  Smart,  5  Eq.  183,  and  3  Ch.  646;  Dundonald  r. 
Masterman,  7  Eq.  515.  Compare  Cleather  v.  Twisden,  28  Ch.  D. 
340;  Viney  v.  Chaplin,  2  De  G.  &  ,1.  483.  and  Bourdillon  v. 
Eoche,  27  L.  J.  Ch.  681,  and  Harman  v.  Johnson,  2  E.  &  B.  fil; 
Plumer  v.  Gregory,  18  Eq.  621,  noticed  infra.  These  cases  show 
that  whilst  it  is  the  ordinary  business  of  a  solicitor  to  receive 
money  from  a  client  for  investment  on  a  specific  security,  it  is 
not  part  of  his  ordinary  business  to  receive  money  for  invest- 
ment generally,  nor  to  keep  negotiable  securities  for  his  clients, 
nor,  without  express  authority  from  them,  to  receive  money  for 
them  on  the  payment  off  of  a  mortgage,  or  on  a  sale.  See,  also, 
Re  Bellamy  &  Met,  Bd.  of  Works,  24  Ch.  D.  387. 
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business  as  solicitors  and  conveyancers,  in  partnership. 
One  of  them  received  money  from  a  client  to  invest  on' 
mortgage,  and  misapplied  it.  The  other  partner  was 
held  liable  to  repay  it  to  the  client.  Lord  Mansfield 
relied  upon  the  fact  that  the  bill  for  the  fictitious  mort- 
gage was  made  out  in  the  name  of  the  firm,  and  was 
paid  to  the  innocent  partner.  The  transaction  there- 
fore was  clearly  a  partnership  transaction,  and  the  de- 
fendant, although  perfectly  innocent  of  the  fraud  him- 
self, was  liable  for  the  consequences. 

In  Brydges  v.  Branfill  (x),  one  of  several  solicitors 
connived  at  a  fraud  committed  by  a  client  of  the  firm 
in  obtaining  money  *  out  of  the  Court  of  Chancery. 
The  money  was  received  by  the  one  partner  under  a 
power  of  attorney,  and  was  handed  over  to  the  client. 
The  other  partners  were  entirely  innocent,  and  were, 
in  fact,  ignorant  of  the  transaction.  It  was  neverthe- 
less held  that  they  were  jointly  and  severally  liable  to 
make  good  the  money  to  those  to  whom  it  really  be- 
longed (y). 

In  these  cases  the  receipt  of  the  money  by  one  of 
the  partners  was  the  receipt  by  the  firm  ;  and  the  firm 
was  liable,  although  in  fact  the  other  partners  never  re- 
ceived the  money  or  knew  of  its  receipt  (z).1 

2.  Where  a  firm  in  the  course  of  its  business  (a)  re- 
ceives money  belonging  to  other  people,  and  one  of  the 
partners  misapplies  that  money  ivhilst  it  is  in  the  cus- 
tody of  the  firm,  the  firm  must  make  it  good.2 

In  Devaynes  v.  Noble,  Clayton's  case  (b),  some  ex- 
chequer bills,  deposited  by  their  owner  with  a  firm  of 
bankers,  were  sold  by  one  of  the  partners  without  the 
owner's  knowledge  ;  the  money  produced  by  the  sale 
was  applied  by  the  firm  to  its  own  use  ;  and  it  was  held 
to  be  clear  that  the  money  having  been  received  by  the 

(a;)  12  Sim.  369.     See,  too,  Todd  v.  Studholme,  3  K.  &  J.  324. 

(y)  Although  solicitors  who  are  partners  are  responsible  for  the 
acts  of  each  other,  the  Court  will  not  exercise  its  summary  jur- 
isdiction against  a  solicitor  to  whom  personally  no  blame  is  at- 
tributable. See  Re  Lawrence,  2  Sm.  &  G.  367;  Ex  parte  Gould, 
2  Mon.  &  A.  48;  Dixon  v.  Wilkinson,  4  Drew.  614,  and  4  De  G. 
&  J.  508;  and  Be  Ford,  8  Dowl.  684.  But  where  a  firm  of  solici- 
tors are  the  solicitors  on  the  record,  see  Norton  v.  Cooper,  3  Sm. 
&  G.  375. 

(z)  See  St.  Aubyn  v.  Smart,  ubi  sup. 

(a)  See  infra,  prop.  3  and  5,  as  to  the  importance  of  this  qual- 
ification. 

(b)  1  Her.  575. 


'Dwightv.  Simon,  4  La.  Ann.  490  (1849);  Alexander?'.  Geor- 
gia, 56  Ga.  478  (1876);  McFarland  v.  Crary,  8  Cow.  253  (1828). 
2  Nisbet  v.  Fatten,  4  Rawle  120  (1833). 
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partnership,   the   amount  became    a  partnership   debt  Bk.  II-  Chap, 
whether  all   the  individual   partners  were  or  were   not  1-  Sect.  .{. 
privy  to  the  sale. 

In  Devaynes  v.  Noble,,  Baring's  case  (c),  the  firm  was  Baring's 
held  liable  for  stock  of  its  customers  standing  in  the  case- 
name  of  one  of  the  partners  of  the  firm,  and   wrong- 
fully sold  out  by  him.     For  the  stock  was  standing  in 
his  name  alone,  in  accordance  with  the  ordinary  prac- 
tice of  the  firm  ;  the  produce  of   the  sale  of  the  stock 
had  been  received  by  the  firm,  and  had  thus  become  a 
partnership  debt  ;  and  the  firm,  in  the  accounts  ren- 
dered by  *  it  to  its  customer,  had  falsely  represented  [  *  153] 
the  stock  as  still  standing  in  the  name  of  the  partner 
who  had  sold  it,  and  had  given  credit  for  the  dividends 
as  if  the  stock  had  still  been  there. 

In  Ex  parte  Biddulph  (d),  trust  money  in  the  hands  Ex  parte 
of  a  firm  of  bankers,  was  drawn  out  and  misapplied  by  Biddulph. 
one  of  the  firm,  and  it  was  held  that  all  the  partners 
were  liable  to  make  it  good. 

In  Sadler  v.  Lee  (e],  the  members  of  a  banking  firm  Sadler  v. 
were  authorised  jointly  and  severally  to  sell  out  stock  Lee- 
standing  in  the  name  of  a  customer,  and  one  of  the 
partners  exercised  the  power  and  sold  out  the  stock, 
and  the  firm  was  credited  with  the  proceeds  of  the  sale. 
These  were  afterwards  misapplied  by  one  of  the  part- 
ners, and  it  was  held  that  the  firm  was  answerable  for 
the  money. 

Another  well-known  case  illustrating  the  same  prin- 
ciple is  Blair  v.  Bromley  (  /  ).  There  two  persons  were  Blair  r. 
in  partnership  as  solicitors.  A  client  entrusted  one  of 
them  with  money  to  invest  on  mortgage,  and  was  told 
by  him  that  it  had  been  invested ;  whereas,  in  truth,  the 
partner  who  had  received  the  money  had  misapplied  it. 
For  many  years  the  client  was  regularly  paid  interest 
by  the  solicitor  who  attended  to  the  matter,  and  the 
fraud  was  not  discovered  until  he  became  bankrupt. 
The  other  partner,  who  knew  nothing  whatever  of  the 
fraud,  was  nevertheless  held  liable  to  make  good  the 
money.  It  had  been  placed  to  the  partnership  account 
at  the  bankers'  of  the  firm;  the  representation  that  it 
had  been  duly  invested  was  within  the  scope  of  the  duty 
of  one  partner  with  reference  to  the  transaction  in  ques- 

(c)  1   Mer.  611;  see,  too,  Warde's  case,  ib.  624,  arid  Vulliamy 
v.  Noble,  3  Mer.  593. 

(d)  3  De  G.  &  Sm.  587. 
(V)  6  Beav.  324. 

(/)  5  Ha.  542,  and  2  Ph.  354.     See,  also,   Eager  v.  Barnes.  31 
Beav.  579,  a  somewhat  similar  case. 
15   LAW  OF  PARTNERSHIP. 
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tion;  and  it  was  held  that  the  innocent  partner  could 
not  divest  himself  of  his  liability  by  showing  that  he 
had  no  control  over  the  account  at  the  bankers',  and-i 
did  not  in  fact  attend  to  the  monetary  transactions  of' 
the  firm. 

In  De  Ribeyre  v.  Barclay  (g),  the  defendants  were  in 
*  partnership  as  stockbrokers,  and  were  in  the  habit  of 
receiving  monies  from  the  friends  and  connections  of , 
the  firm,  and  of  the  individual  partners  for  the  pur- 
poses of  investment.  They  also  seem  to  have  been  in 
the  habit  of  keeping  for  their  customers  the  securities  ( 
on  which  the  investments  were  made.  The  plaintiff 
had  some  Portuguese  bonds  held  by  one  of»the  partners 
for  the  plaintiff  as  a  customer  of  the  firm.  The  plain- 
tiff married,  and  these  bonds  were  assigned  to  trustees 
of  whom  that  partner  was  one.  The  bonds  remained 
in  his  custody  as  before,  and  were  in  fact  deposited' 
(and,  as  it  seemed,  with  other  securities  belonging  to 
other  customers)  with  the  bankers  of  the  firm.  The 
bonds  were  afterwards  converted  by  the  same  partner 
into  other  bonds,  which  were  deposited  as  the  first  had 
been.  He  acted  in  this  matter  as  a  stockbroker,  in  con- 
formity with  the  usual  course  of  business  of  the  firm, 
and  advised  the  plaintiff  from  time  to  time  in  the  name 
of  the  firm  of  what  had  been  done.  The  bonds  were 
afterwards  misapplied  by  him.  It  was  held  that  they 
were  originally  clearly  in  the  custody  of  the  firm,  and 
not  in  the  custody  of  one  only  of  its  members,  simply 
as  trustee.  It  was  further  held  that  the  assignment  of 
the  bonds  did  not  take  them  out  of  the  custody  of  the 
firm,  and  that  the  firm  was  therefore  liable  for  the  loss 
consequent  on  their  unauthorised  removal. 

In  the  same  case  the  firm  was  held  liable  for  the  loss 
of  other  bonds  and  securities  bought  by  them  for  the 
plaintiff,  and  left  in  their  custody  in  the  usual  way,  and 
for  money  borrowed  in  the  name  of  the  firm,  but  from 
which  the  firm  derived  no  benefit;  and  the  fact  that  the 
plaintiff  dealt  only  with  one  partner  was  held  imma- 
terial, the  business  transacted  being  the  ordinary  and 
regular  business  of  the  firm,  and  appearing  as  such  in 
its  books  and  accounts. 

The  principle  of  these  cases  is  that  the  firm  has  in 
the  ordinary  course  of  its  business  obtained  possession 
of  the  property  of  other  people,  and  has  then  parted 
with  it  without  their  authority.  Under  such  circum- 

(g)  23  Beav.  107;  compare  this  case  with  Ex pnrle  Eyre,  1  Ph. 
227;  Bishop  v.  The  Conntess  of  Jersey,  2  Drew.  143;  Coomer  v. 
Bromley,  5  De  G.  &  Sm.  532,  noticed  infra,  p.  159. 
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stances  the  firm  is  responsible:  and  the  fact  that  the  Bk.  II.  Chap, 
property  has  been  improperly  procured  and  placed  in  1-  Sect.  3. 
the  custody  of  the  firm  by  one  of  the  partners,  does  not 
lessen  the  liability  of  the  firm ;  for  whether  the  firm  is 
or  is  not  liable  for  the  original  fraud  by  which  the 
property  *got  into  its  hands,  it  is  responsible  for  the  [  *  J55] 
subsequent  misapplication  thereof  by  one  of  its  mem- 
bers. 

This  was  decided  in  the  cases  arising  out  of  the  noto-  Fauntleroy 
rious  Fauntleroy  forgeries  (h).  Fauntleroy,  who  was  forgery 
a  partner  in  the  banking  house  of  Marsh  &  Co.,  forged  cases- 
powers  of  attorney  for  the  sale  of  stock  belonging  to 
the  customers  of  the  bank.  Marsh  &  Co.  had  an  ac- 
count with  Martin  Stone  &  Co.,  and  the  broker  who 
sold  out  the  stock  under  the  forged  powers  of  attorney 
remitted  the  proceeds  of  the  sale  to  the  credit  of  Marsh 
&  Co.  with  Martin  Stone  &  Co.  Fauntleroy  then  drew 
out  these  monies  by  a  cheque  signed  by  him  in  the 
name  of  his  firm,  and  applied  them  to  his  own  use. 
The  firm  of  Marsh  &  Co.  was,  however,  held  liable  for 
them,  although  none  of  the  partners  except  Fauntleroy 
had  any  hand  in  his  forgeries  or  frauds,  or  in  fact 
knew  anything  of  what  had  taken  place.  The  liability 
of  the  firm  was  based  upon  the  ground  that  to  sell 
stock  for  its  customers  and  to  receive  the  proceeds  of 
the  sale  fell  within  the  scope  of  its  business;  that  the 
sale  took  place  and  the  money  was  received  in  the 
usual  way;  that  the  fraud  of  Fauntleroy  in  the  subse- 
quent appropriation  of  the  money  afforded  no  defence 
after  the  money  had  once  been  in  the  custody  of  the 
firm:  and  that  if  the  other  partners  knew  nothing  of 
the  receipt  of  the  money,  they  might  have  known  it, 
and  would  have  ascertained  the  source  from  which  it 
had  been  derived,  if  they  had  used  ordinary  diligence, 
and  had  not  placed  such  implicit  confidence  in  their 
co-partner  (i). 

3.  If  a  partner  in*  the  course  of  some  transaction  un-  3.  Liability 

—  of  firm  for 

(h)  Stone  r.  Marsh,  6  B.  &  C.  551,  and  Ry.  &  Moo.  364;  Keat- 
ing v.  Marsh,  1  M.  &  A.  532;  Marsh  r.  Keating,  1  Bing.  N.  C. 
198,  and  2  Cl.  &  Fin.  250;  Ex  part e  Bolland,  Mont.  &  McAr.  315, 
and  1  M.  &  A.  570;  Hume  v.  Bolland,  Ry.  &  Moo.  371,  and  1 
Cr.  &  M.  130.  This  last  case  is  hardly  consistent  with  Stone  v. 
Marsh,  Marsh  v.  Keating,  or  Ex  parte  Bolland. 

(/)  In  Stone  v.  Marsh  and  Ex  parte  Bolland,  Fauntleroy's  part- 
ners did  know  that  the  stock  was  sold  by  their  broker,  but  did 
not  know  that  the  powers  of  attorney  were  forged.  In  Marsh  v. 
Keating,  they  do  not  seem  to  have  known  anything  either  of  the 
sale  of  the  stock  or  of  the  receipt  of  the  proceeds  of  the  sale. 
Compare  as  to  the  receipt  of  the  money  by  the  firm  the  cases 
cited  in  the  next  four  pages. 
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connected  with  the  business  of  the  firm,  or  not  within 
the  scope  of  such  *  business,  obtains  money  and  HH-H 
misapplies  it,  the  firm  is  not  without  more  (j)  liable,  to 
make  good  the  loss  (A;).' 

In  Harman  v.  Johnson  (I),  one  of  several  solicitors 
was  entrusted  with  money  for  the  purpose  of  investing 
it  on  mortgage  when  a  good  opportunity  offered.  He 
misapplied  it,  and  it  was  held  that  his  co-partner  was 
not  liable,  inasmuch  as  there  was  no  evidence  to  show 
that  it  was  part  of  the  business  either  of  the  firm  in 
question  or  of  solicitors  generally  to  act  as  scriveners, 
i.e.,  as  depositaries  of  money  waiting  for  investment. 
The  Court  intimated  that  if  it  had  been  shown  that  the 
money  was  given  to  the  defaulting  solicitor  for  the 
purpose  of  being  invested  on  some  specified  mortgage, 
his  co- partner  would  have  been  liable  for  its  misappli- 
cation. 

In  Plumer  v.  Gregory  (m),  one  of  a  firm  of  solicitors 
borrowed  money  without  the  knowledge  of  his  co-part- 
ners from  a  client,  saying  that  the  firm  wanted  to  lend 
it  to  another  client  on  mortgage.  The  other  partners 
were  held  not  liable  for  this  money,  although  two  of 
them  had  borrowed  money  from  the  same  client  before. 

In  Cleather  v.  Twisden  (n),  bonds  payable  to  bearer 
were  placed  for  safe  custody  by  trustees  in  the  hards 
of  one  of  a  firm  of  solicitors  and  he  misappropriated 
them.  The  other  partners  were  held  not  liable;  it  be- 
ing no  part  of  their  business  to  accept  such  securities 
for  safe  custody;  and  they  not,  in  fact,  knowing  that 
their  partner  had  them.  The  decision  would  have  been 
the  other  way  if  it  had  been  proved  that  the  innocent 
partners  had  in  fact  known  that  the  bonds  were  in  the 
ciistody  of  their  co-partner  as  representing  the  firm. 
Had  such  knowledge  been  proved,  they  would  have 
been  held  to  have  had  the  bonds  in  their  own  custody, 
and  would  have  been  liable  for  them  (o). 


(j]  As  to  the  effect  of  knowledge  on  the  part  of  the  other  part- 
ners, see  Cleather  r.  Twisden,  28  Ch.  D.  340,  noticed  infra,  and 
prop.  5,  infra. 

(k)  See,  also,  prop.  4,  infra. 

(I)  2E.  &E.  61. 

(m)  Plumer  v.  Gregory,  18  Eq.  621,  as  to  the  170W.  Compare 
this  and  the  last  case  with  Willett  v.  Chambers,  and  other  cases 
cited  ante,  p.  151,  note  (M). 

(n)  28  Ch.  D.  340. 

(o)  See  infra,  prop.  5,  p.  160. 


1  Toof  v.  Duncan,  45  Miss.  48  (1871);  Linn  v.  Ross,  16  N.  J.  L. 
55  (1837). 
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The  case  of  Sims  v.  Brutton  (p)  must  be  referred  to  Bk.  II.  Chap, 
this  head  *  if  its  authority  is  to  be  upheld.  There  the  *•  Sect-  3. 
defendants  Brutton  and  Clipperton  were  in  partnership  [  *  157] 
as  solicitors.  Brutton  received  500Z.  from  a  client  to  ^ims  l<- 
invest  on  a  mortgage,  and  the  money  was  duly  invested. 
The  mortgage  deed  remained  with  the  defendants,  and 
the  money  secured  by  it  was  ultimately  repaid  to  Clip- 
perton, who  then  gave  up  the  deed  to  the  mortgagor. 
Shortly  after  this  Clipperton  re-lent  300Z.,  part  of  the 
500/.,  and  again  received  back  the  mortgage  deed  as  a 
security,  and  ultimately  this  300Z.  was  repaid  to  him 
and  the  mortgage  deed  was  again  delivered  up  to  the 
mortgagor.  Clipperton  had  no  authority  to  receive 
payment  of  the  500 1.  from  the  mortgagor,  nor  to  re- 
lend  the  300?.,  nor  to  receive  repayment  of  it,  and  he 
acted  throughout  the  whole  of  these  transactions  with- 
out the  knowledge  of  his  co-partner  or  of  the  mortga- 
gee the  client  of  the  firm.  The  books  of  the  firm,  how- 
ever, showed  the  receipt  of  the  500Z.  in  the  first  in- 
stance ;  its  loan  and  repayment  ;  and  also  the  loan  and 
repayment  of  the  300/.  The  client  was,  moreover, 
credited  from  first  to  last  with  the  receipt  of  interest  on 
the  whole  500Z.,  and  was  debited  with  the  same  inter- 
est, which  was  in  fact  regularly  paid  to  his  agent. 
Clipperton  misapplied  the  whole  500Z.,  and  the  Court 
held  that  Brutton,  his  partner,  was  not  liable  to  make 
it  good.  The  defendants,  it  was  said,  discharged  their 
duty  by  laying  out  the  money  as  directed,  and  they  had 
no  authority  to  receive  it  back.  Therefore  the  repay- 
ment to  Clipperton,  though  treated  by  him  as  a  part- 
nership transaction,  was  not  so  in  point  of  law,  and  did 
not  create  any  partnership  responsibility.  The  entries 
in  the  books  were  only  evidence  of  knowledge  on  the 
part  of  Brutton,  and  the  case  stated  for  the  opinion  of 
the  Court  expressly  found  that  he  had  no  knowledge  of 
the  facts. 

Upon  this'  case  it  is  to  be  observed,  that  if,  as  ap- 
pears to  have  been  the  case,  the  500Z.  when  paid  off 
was  placed  to  the  credit  of  the  firm  with  its  bankers, 
the  decision  is  difficult  to  reconcile  with  Stone  v.  Marsh 
and  Marsh  v.  Keating  (q). 

4.  A  fraud  committed  by  a  partner  whilst  acting  on  4.  Liability 

his  own  separate  account  is  not  imputable  to  the  firm,  of  firm  for 
frauds  of 

(p)  5  Ex.  802.  See,  also,  Coomer  v.  Bromley,  5  De  G.  &  Sm. 
532,  noticed  infra  p.  159. 

(q)  The  Statute  of  Limitations  afforded  a  good  defence  to  the 
action  in  Sims  v.  Brutton.  The  propriety  of  the  decision  in  that 
respect  is  untouched  by  the  observations  in  the  text. 
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[  *  158] 
Bk.  II.  Chap. 
1.  Sect.  2. 

partner  act- 
ing on  his 
own  account. 

Ex  parte 
Eyre. 


Bishop  v. 
Jersey. 


[*159] 

Coomer  v. 
Bromley. 


although  had  he  not  *  been  connected  with  the  firm  he 
might  not  have  been  in  a  position  to  commit  the  fraud. 

This  is  little  more  than  another  mode  of  stating  prop. 
3  ;  and  the  cases  just  alluded  to  may  also  be  referred 
to  under  this  head.  In  addition  to  them  the  following 
deserve  notice. 

In  Ex  parte  Eyre  (r),  the  customer  of  a  firm  of 
bankers  deposited  with  them  a  box  containing  securi- 
ties belonging  to  himself,  and  he  authorised  one  of  the 
firm  to  take  out  some  of  the  securities,  replacing  others, 
however,  in  their  place.  The  partner  so  authorized, 
after  obtaining  the  securities  he  was  authorised  to  take 
and  substituting  others,  clandestinely  withdrew  these 
last,  and  applied  them  to  his  own  use.  It  was  held 
that  the  firm  was  not  liable  for  this  act,  and  was  not 
bound  to  make  good  the  consequent  loss ;  for  it  did 
not  appear  that  the  firm  had  any  authority  to  open  the 
box  or  to  examine  its  contents,  and  the  abstraction  of  the 
securities  was  a  tortious  act  committed  by  one  partner, 
who  had  been  specially  authorised  to  open  the  box,  and 
who  took  out  the  securities,  not  for  the  partnership,  nor 
for  any  partnership  object,  but  in  his  separate  charac- 
ter and  for  his  own  individual  and  separate  purposes. 

In  Bishop  v.  The  Countess  of  Jersey  (s),  one  of  a 
firm  of  bankers  advised  the  plaintiff,  a  customer  of  the 
b'ank,  to  sell  out  some  stock,  telling  her  that  there  was 
an  opportunity  to  place  out  5000Z.  on  a  good  security 
at  5Z.  per  cent,  to  be  given  by  his  son.  She  accord- 
ingly authorised  the  sale,  and  the  money  produced  was 
placed  to  her  credit  at  the  bank.  She  then  drew  a 
cheque  for  5000Z.  which  she  gave  to  the  partner  with 
whom  she  had  been  in  communication.  No  security 
was  ever  given  ;  the  money  was  lost ;  the  partner  in 
question  absconded.  Interest,  however,  on  the  5000Z. 
was  for  some  time  placed  to  the  credit  of  the  plaintiff 
in  her  account  with  the  bank,  but  by  whom  did  not 
appear.  The  other  partners  knew  nothing  of  what  had 
taken  place  until  after  the  fraud  had  been  committed, 
and  it  was  held  that  they  were  not  answerable.  The 
transactions  had  nothing  to  do  with  the  business  of  the 
partnership,  and  if  they  had  not  taken  place  at  tht 
bank  there  would  have  been  no  pretence  for  saying  tht 
the  one  *  partner  was  acting  otherwise  than  in  a  sej 
rate  affair  of  his  own. 

A  more  difficult  case,  but  one  turning  mainly  on  tht 
.  same  principle,  is  to  be  met  with  in  Coomer  v.  Brc 


(r)  1  Ph.  227,  affirming  S.  C.  2  M.  D.  &  D.  66. 
(s)  2  Drew.  143. 
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ley  (t).  There  the  defendants,  William  and  Joseph  Bk.  II.  Chap. 
Bromley,  were  solicitors.  The  plaintiffs  were  their  1-  Sect.  3. 
clients,  and  were  trustees  of  some  Navy  5Z.  per  cent, 
annuities,  in  which  they  were  themselves  beneficially 
interested  for  their  lives.  William  Bromley  was  asso- 
ciated by  the  plaintiffs  with  them  as  trustees  of  these 
annuities.  Upon  their  reduction  from  5Z.  to  41.  per 
cent.,  the  annuities  were  sold  at  the  request  of  the 
plaintiffs,  and  it  was  arranged  that  the  money  arising 
from  the  sale  should  be  invested  on  mortgage  to  be 
taken  with  the  plaintiffs'  consent  in  William  Bromley's 
name  alone.  The  annuities  were  sold;  the  money  aris- 
ing from  the  sale  found  its  way  to  the  credit  of  the 
firm  at  its  bankers,  but  was  not  invested  on  mortgage 
as  intended,  and  was  apparently  used  as  partnership 
money.  William  Bromley  pretended  that  he  had  in- 
vested the  money,  and  he  paid  interest  accordingly. 
Ultimately,  and  with  the  plaintiffs'  knowledge,  a  mort- 
gage, of  which  William  Bromley  was  sole  mortgagee, 
was  appropriated  as  a  security  for  the  money  in  ques- 
tion. This  mortgage  was  sufficient  in  point  of  value 
to  cover  the  amount  realized  by  the  sale,  and  was  for 
that  amount  less  a  few  pounds,  which  the  plaintiffs  di- 
vided between  them.  The  security  thus  appropriated 
was  afterwards  realized  by  William  Bromley,  and  he 
misapplied  the  money,  but  it  was  not  placed  to  the 
credit  of  the  firm,  nor  did  Joseph  Bromley  know  any- 
thing of  its  receipt  or  application.  Under  these  cir- 
cumstances it  was  held  that  Joseph  was  not  liable  to 
the  plaintiffs  for  the  loss;  for  the  plaintiffs  dealt  with 
William  Bromley  as  a  trustee  and  not  as  a  partner; 
they  authorized  him  to  take  a  mortgage  in  his  own 
name  alone;  they  acquiesced  in  the  appropriation  to 
their  money  of  a  security  which  was  of  sufficient  value; 
and  Joseph's  duty  was  then  at  an  end.  The  plaintiffs 
could  not  hold  him  liable  for  the  loss  of  the  mortgage 
money  arising  subsequently  from  the  fraud  of  the  mort- 
gagee. 

*  In  these  cases  it  will  be  observed  that  although  the  [  *  160] 
money  in  question  had  at  one  time  been  in  the  custody  Distinction 
of  the  firm,  such  was  not  the  case  when  the  money  was  ,^*rie^ 

•  T  •  •  "      T  J_1 

misapplied.  This  circumstance  distinguishes  the  cases  an(j  those 
last  referred  to  from  De  Ribeyre  v.  Barclay  (u)  and  noticed  on 
pp.152— 155. 

(t)  5  De  G.  &  Sm.  532.  See,  too,  Sims  v.  Brutton,  5  Ex.  802, 
noticed  ante,  p.  156.  Compare  St.  Aubyp  v.  Smart,  5  Eq.  183, 
and  3  Ch.  646. 

(«)  -23  Beav.  107. 
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Bk.  II.  Chap,  other  cases  of   that  class,  the  leading   facts   in  which 
*•  ^ect-  have  been  already  stated  (v). 

5.  Liability         5-  If  a  partner,  being  a,  trustee,  improperly  employs 

of  firm  for       the  money  of  his  cestui  que   trust  in  the  partners/tip 

trust  monies,  business,  or   in  payment  of  the  partnership   debts,  this 

alone  is  not  sufficient  to  entitle   the  cestui  que  trust  to 

obtain  repayment  of  his  money  from  the  firm. ' 

Ex  parte  In  Ex  parte  Apsey  (x),  one  of  two  assignees  in  bank- 

Apsey.  ruptcy  was  in  partnership,  and  he  applied  part  of  the 

assets  of  the  bankrupt  in  paying  partnership  debts. 
t)n  the  subsequent  bankruptcy  of  the  partnership  it 
was  held  that  the  amount  so  applied  was  not  provable 
against  the  joint  estate. 

Ex  parte  In  Ex  parte  Heaton  (y],  a  father  and  his  sons  were 

Heaton.  partners;  the  sons  were  trustees  of  a  will,  and  instead 
of  applying  the  trust  monies  according  to  the  trust, 
they  appropriated  them  to  partnership  purposes;  but 
on  the  bankruptcy  of  the  partnership  it  was  held  that 
the  amount  of  the  monies  so  appropriated  was  not 
provable  against  the  joint  estate,  unless  it  could  be 
shown  that  they  were  employed  for  the  use  of  the  part- 
nership trade  with  the  knowledge  of  the  father,  that 
they  were  trust  funds;  and  an  inquiry  as  to  that  was 
directed  (z). 

Distinction         It  may  at  first  sight  be  thought  that  these  cases  are 

between  •       opposed  to  Marsh  v.  Keating,  and  the  other  authorities 

these  cases      before  referred  to  (a),  in  which  the  firm  was  held  lia- 

R1   t'  arS    V'  k^6  f°r  money  which  came  to  its  hands.     But  in  those 

cases  the  money  came  to  the  hands  of  the  firm  in  the 

[*161]        ordinary  course  of  its  business  (6);  whilst    in   *  the 

cases  now  under  consideration  it  is  supposed  to  come 

(v)  Ante,  p.  153. 

(*)  3  Bro.  C.  C.  265.     See,  also,  Ex  parte  White,  6  Ch.  397. 

(y)  Buck.  386. 

(z)  Ex  parte  Clowes,  2  Bro.  C.  C.  595.  is  not  opposed  to  the 
cases  in  the  text,  for  there  the  joint  and  separate  estates  were 
consolidated. 

(a)  Ante,  pp.  152 — 155. 

(I)  This  may  be  thought  incorrect  with  respect  to  Marsh  r. 
Keating;  but  it  was  the  business  of  the  firm  there  to  sell,  through 
their  broker,  stock  belonging  to  their  customers,  and  to  receive 
and  remit  the  proceeds ;  and  the  money  for  which  the  firm  was 
held  answerable  did  arise  from  the  sale  of  the  stock  of  a  cus- 
tomer, though  it  was  sold  under  a  forged  power  of  attorney  ;  and 
although  Fauntleroy's  partners  knew  nothing  of  the  receipt  of 
the  money,  their  ignorance  was  considered  culpable  and  of  no 
avail. 


1  Harper  i'.  Lamping,  33Cal.  641  (1867)  ;  Willett  v.  Stringer. 
17  Abb.  Pr.  152  (1858)  ;  Tallmadge  v.  Peuoyer,  35  Barb.  120 
(1861). 
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otherwise.     Liability  must  therefore  attach  to  the  firm,  Bk.  II.  Chap. 

if  at  all,  on  wholly  different  principles,  and  the   fact  1-  Sect.  3. 

that  the  firm  has  had  the  benefit  of  the  trust  monies,  is 

not  sufficient  to  render  it  responsible  for  them.     To  be 

liable,  the   firm   must   be  implicated   in  the   breach   of 

trust,  and   this   it   cannot   be   unless   all   the   partners 

either  knew  whence  the  money  came,  or  knew  that  it 

did  not  belong  to  the  partner  making  use  of  it.    Know- 

ledge on  the  part  of  one  partner  will  not   affect  the 

others,  for  the  fact  to  be  known  has  nothing  to  do  with 

the  business  of  the   firm  ;  l  and  the   case  of  Ex  parte 

Heatun,  already  referred  to,  shows  that  in  cases  of  this 

kind  the  liability  as  for  a  breach  of  trust  does  not  ex- 

tend to  those  who  are  ignorant  of  the  matters  before 

mentioned.     But  if  knowledge  of  these  matters  can  be  Where  firm 

imputed  to  the  other  partners,  if  they  know,  or  ought  v,U°Y^  ^f 

to  be  treated  as  knowing  that  trust  monies  are  being  trust. 

employed  in  the  partnership  business,  they  will  be  held 

bound  to  see  that  the  trust  to  which  the  money  is  sub- 

ject authorises  the  use  made  of  it,  and  will  be  answer- 

able for  a  breach  of  trust  in  case  of  its  misapplication 

or  loss  (c).2     It  is  important  to  bear  this  in  mind  when 

one  partner  has  died;  for  if  the  surviving  partners  deal 

with  his  property,  knowing  that  it  belongs  to  his  estate, 

knowledge  of  the  trust  on  which  the  property  is  held 

will  be  imputed  to  them,  and  they  may  be  thus  involved 

in  all  the  consequences  of  a  breach  of  trust  (d).     But 

this  doctrine  can  hardly  extend  to  the  case  of  incoming 

partners,  who  do  nothing  except  leave  matters  as  they 

find  them  when  they  enter  the  firm  (e)-. 

If  partners  are  implicated  in  a  breach  of  trust,  their  Liability  for 

liability  is  ioint  and  several  (f):3    and  a  decree  for  breach  of 

v/ 


(c)  See  Ex  parte  Woodin,  3  M.  D.  &  D.  399  ;  Ex  parte  Poulson, 
De  Gex,  79  ;  Ex  parte  Watson,  2  V.  &  B.  414  ;  Smith  v.   Jame- 
son, 5  T.  R.  601  ;  Keble  v.  Thompson,  3  Bro.  C.  C.  112,  and  com- 
pare Ex  parte  Geaves,  8  De  G.  M.  &  G.  291  ;  Ex  parte  Barnewall, 
6  De  G.  M.  &  G.  801  ;  Ex  parte  Burton,  3  M.  D.  &  D.  364. 

(d)  See  infra,  book  iv  c.  3,  $  3. 

(e)  See  Twyford  v.  Trail,  7  Sim.  92. 

(/)  Re  Oxford  Benefit  Building  Soc.,  35  Ch.  D.  502;  Imperial 
Mercantile  Credit  Assoc.  v.  Coleman,  L.  R.  6  H.  L.  189;  Devay- 
nes  v.  Noble,  Sleech's  case,  1  Mer.  563;  Baring's  case,  ib.  614; 
Sadler  v.  Lee,  6  Beav.  324;  Brydges  v.  Branfill,  12  Sim.  369; 
Blair  v.  Bromley,  2  Ph.  359;  Wilson  v.  Moore,  1  M,  &  K.  127  and 
337;  Ex  parte  Poulson,  De  Gex,  79.  Compare  Ex  parte  Burton,  3 
M.  D.  &  D.  364.  It,  however,  by  no  means  follows,  that  on  the 

1  Evans  v.  Bidleman,  3  Cal.  435  (1853). 

2  Davis  v.    Gelhaus,  44  Oh.   St.  69  (1886)  ;  Trull  v.  Trull,  13 
Allen,  407  (1866)  ;  Guillen  v.  Peterson.  89  Pa.  St.  163  (1879).  • 

3  In  re  Jordan,  2  Fed.  Rep.  319  (1880). 


trust,  joint 
al 
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[*162]        costs  will   be  made  *  against  them  all,  although  they 
Bk.  II.  Chap,  may  not  be  all  equally  to  blame  (gr).     But  persons  who 
1.  Sect.  3.       borrow  trust  money  from  executors  or  trustees  are  only 
Borrowing      liable  to  repay  it  with  interest;  and  although  the  lend- 
trust  money,  ers  may  have  no  authority  to  lend  the  money,  the  bor- 
rowers are  not  liable  to  account  for  the  profits  which 
they  may  have  realised  by  its  employment  (h). 

Following  Although  a  firm  is  not  liable  to  make  good  trust 

trust  money,  money  applied  to  its  use  by  one  of  its  members  in 
breach  of  the  trust  reposed  in  him,  unless  the  firm  can 
be  implicated  in  the  breach  of  trust,  this  doctrine  will 
not  preclude  a  cestui  que  trust  from  following  his  own 
money  into  the  hands  of  the  firm,  and  demanding  it 
back,  if  he  can  show  that  the  firm  still  has  it,  and  the 
firm  did  not  come  by  it  by  purchase  for  value  without 
notice.  The  true  owner  of  money  traced  to  the  posses- 
sion of  another  has  a  right  to  have  it  restored,  not  be- 
cause it  is  a  debt,  but  because  it  is  his  money.  His 
right  is  incidental  to  his  ownership;  and  whether  the 
money  is  traced  to  the  hands  of  a  single  individual,  or 
to  the  hands  of  a  firm,  is  wholly  immaterial  (i).} 

Liability  of  partnerships  for  the  false  representations  of  their  mem- 
bers. 

In  considering  the  liability  of  a  firm  for  the  false 
representations  of  one  of  its  members,  it  is  necessary 
to  distinguish  actions  for  mere  damages,  from  actions 
to  rescind  contracts,  and  to  recover  money,  or  property, 
obtained  by  the  firm  by  misrepresentation. 

[  *  163]  *An  action  for  damages  for  misrepresentation  cannot 

Actions  for  as  a  general  rule  be  maintained  unless  the  misrepresen- 
tation is  fraudulent,  i.  e.,  false,  and  known  so  to  be,  to 
the  person  making  it,  or  false  and  made  recklessly  with- 
out any  reasonable  ground  for  believing  the  statement 

bankruptcy  of  the  firm,  there  can  be  a  proof  against  the  joint  as 
well  as  against  the  separate  estate.  See  Ex  parte  Barnewall,  6 
De  G.  M.  &  G.  801.  This  will  be  discussed  in  the  chapter  on 
Bankruptcy. 

(g)  Lawrence  v.  Bowie,  2  Ph.  140. 

(h)  Vyse  v.  Foster,  L.  R.  7  H.  L.  318;  Stroud  v.  Gwyer,  28 
Beav.  130. 

(»)  See  as, to  tracing  money,  Lewin  on  Trusts,  edit.  8,  ch.  xxx. 
§  2;  Re  Hallett's  estate,  13  Ch.  D.  696;  Be  West  of  England 
Bank,  11  Ch.  D.  773;  Brown  v.  Adams,  4  Ch.  764;  Fennel  I  r. 
Deffell.  4  De  G.  M.  &  G.  37:2;  Frith  v.  Cartland,  2  Hem.  &  M. 
417;  Scott  t-.  Surman,  Willes,  400;  Taylor  v.  Plumer,  3  M.  &  S. 
562;  Small  v.  Attwood,  Young,  507;  Pannell  v.  Hurley,  2  Coll. 
241. 


\  Stoddard  r.  Smith,  11  Ohio  St.  581  (1860);  Carter  v.  Lipsey, 
70  Ga.  417  (1883). 
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to  be  true  (k).  There  is,  therefore,  a  difficulty  in  hold-  Bk.  II.  Chap, 
ing  any  person  liable  to  such  an  action  unless  actual  1-  Sect-  3- 
fraud  by  him  can  be  proved.  On  the  other  hand  it  is 
difficult,  if  not  impossible,  to  draw  any  sensible  dis- 
tinction between  the  case  of  fraud  and  any  other  wrong; 
and  the  weight  of  authority  certainly  is  in  favour  of  the 
proposition  that  actions  for  damages  will  lie  against  a 
principal  for  the  fraud  of  his  agent  committed  in  the 
course  of  his  employment,  and  for  his  principal's  bene- 
fit (Z).  This  doctrine  obviously  renders  a  firm  liable 
in  an  action  of  damages  for  the  fraud  of  one  of  its 
members,  if  committed  by  him  in  transacting  the  busi- 
ness of  the  firm,  and  for  its  benefit;  but  not  other- 
wise (m).1 

Whatever  doubt  there  may  be  as  to  the  liability  of  a  other  actions 
firm  to  an  action   for  deceit  founded  on  the  fraudulent  based  on 
statement  of  one  of  its  members,  there  is  no  doubt  that 
a  firm  can   be  compelled  to  restore  property,  or  refund 
money,  obtained  by  it  by  the  misrepresentation  of '  one 
of  its  members.     Nor  in  such  a  case  is  it  necessary  to 
prove  that  the  misrepresentation  was  fraudulent  as  well 
as  false  (n)2 

(k}  See  the  cases  in  the  next  two  notes,  and  Pollock  on  Torts, 
236,  &c.  One  exception  is  obscured  by  being  referred  to  an  im- 
plied warranty,  Lewis  v.  Nicholson,  18  Q.  B.  503;  Collen  v. 
Wright,  8  E.  &  B.  647;  and  7  ib.  301 ;  Firbank's  Exors.  v.  Hum- 
phreys, 18  Q.  B.  D.  54. 

V?)'Barwick  v.  English  Jt.  St.  Bank,  L.  R.  2  Ex.  259;  Weir  v. 
^Bell,  3  Ex.  D.  238;  Swire  r.  Francis,  3  App.  Ca.  106;  Houlds- 
*  worth  v.  City  of  Glasgow  Bank,  5  App.  Ca.  317;  Mackay  v.  Com- 
mercial Bank-  of  New  Brunswick,  L.  R.  5  P.  C.  412;  Addie  v. 
Western  Bank  of  Scotland,  L.  R.  1  Sc.  &  Div.  Apj>.  Ca.  145,  are 
the  leading  cases  on  this  subject.  As  will  be  seen  from  them, 
opinions  on  the  point  greatly  differ.  See  Pollock  on  Torts,  83, 
and  the  next  note. 

'(MI)  See  British  Mutual  Bank.  Co.  r.  Charnwood  Forest  Rail. 
Co.,  18  Q.  B.  D.  714,  where  the  defendants  were  held  not  liable 
for  a  fraudulent  statement  made  by  their  secretary,  although 
made  in  answer  to  enquiries  which  it  was  his  apparent  duty  to 
answer.  See,  also,  Burnett,  Hoares  &  Co.  v.  South  Lon.  Tram- 
ways Co.,  18  Q.  B.  D.  815.  Compare  the  cases  in  the  last  note. 
See  also  Sawyer  v.  Goodwin,  36  L.  J.  Ch.  578,  where  a  firm  was 
held  liable  for  the  fraudulent  act  of  a  partner  who  had  falsified 
an  abstract  of  title  for  the  purpose  on  concealing  prior  incum- 
brances. 

(n)  See  Arkwright  v.  Newbold,  17  Ch.  D.  301;  Redgrave  v. 
Kurd,  20  Ch.  D.  1. 


1  Strang  v.  Bradner,  114  U.  S.  555  (1885);  Chester?'.  Dickerson, 
54  N.  Y.  1  (1873);  Sweet  v.  Bradley,  24  Barb.  549  (185?) . 

2  See  Coleman  v.  Pearce,  26  Minn.   123  (1879);   Griswold   t. 
Haven,  25  N.  Y.  595  (1862). 
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1  *  164] 
Bk.  II.  Chap. 
1.  Sect.  3. 

Rapp  v. 
Latham. 


Lovell  v. 
Hicks. 


[*165] 

Blair  v. 
Bromley. 


*In  Rapp  v.  Latham  (o),  the  defendants  (Parry  and 
Latham)  were  in  partnership  as  wine  and  spirit  mer- 
chants, and  the  plaintiff  employed  them  to  purchase 
wine  for  him  on  commission,  and  to  sell  the  same  as  op-t 
portunity  might  offer.  Parry  was  the  active  partner, 
and  he  alone  attended  to  the  business  of  the  firm.  He 
from  time  to  time  represented  that  he  had  effected  pur- 
chases, and  sales  on  the  plaintiff's  account,  and  he  re- 
mitted to  the  plaintiff,  balances  alleged  to  be  due  to 
him  on  the  pretended  sales.  The  plaintiff  had  advanced 
126,0002.  to  be  laid  out  in  the  purchase  of  wines,  and 
he  had  received,  on  account  of  pretended  re-sales  and 
profits  arising  therefrom,  130,OOOZ.  There  was,  how- 
ever, a  considerable  sum  advanced  by  the  plaintiff  still 
unaccounted  for,  but  which  the  defendant  Parry  alleged 
had  been  invested  in  the  purchase  of  wine  at  so  much  a 
pipe;  and  to  recover  this  sum  the  action  was  brought 
against  Parry  and  his  co- partner.  No  purchase  or  sale 
had  ever  been  made  by  Parry,  and  the  whole  of  his  re- 
presentations to  the  plaintiff  were  false  and  fraudulent. 
It  was  contended  by  Latham  that  he  was  not  affected 
by  the  fraud  of  his  co-partner,  inasmuch  as  the  ficti- 
tious purchases  and  sales  were  not  in  the  ordinary  course 
of  trade,  and  were  not,  therefore,  partnership  transac- 
tions. But  it  was  held  that  he  was  bound  by  the  acts 
and  representations  of  his  partner  Parry,  and  could  not 
be  allowed  to  say  that  those  transactions  were  fictitious 
which  Parry  had  represented  to  be  real.  The  plaintiff 
was  adjudged  entitled  to  retain  the  130,000?.  remitted  to. 
him,  and  to  recover  back  the  advances  for  the  supposed 
purchases  in  respect  of  which  there  had'  been  no  re- 
mittance. * 

Again,  where  one  of  several  partners  in  a  patent  in- 
duced the  plaintiff,  by  false  and  fraudulent  representa- 
tions, to  pay  3,OOOZ  for  part  of  the  profits  to  be  obtained 
by  its  working,  all  the  partners  were  held  liable  to  re- 
pay the  money,  although  there  was  no  evidence  of  fraud 
on  the  part  of  more  than  one  (p). 

*  The  case  of  Blair  v.  Bromley  (g),  already  alluded  to, 
is  another  instance  in  point,  and  was  in  fact  decided  by 
the  Lord  Chancellor  expressly  upon  the  ground  that 
persons  who,  having  a  duty  to  perform,  represent  to 
those  who  are  interested  in  the  performance  of  it  that 
it  has  been  performed,  make  themselves  responsible  for 

(o)  2  B.  &  A.  795.  The  action  was  for  money  had  and  received, 
and  a  set-off  was  pleaded. 

(p)  Lovell  F.  Hicks,  2  Y.  &  C.  Ex.  46  and  481. 
(q)  5  Ha.  542,  and  2  Ph.  354,  ante,  p.  153. 
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all  the  consequences  of  non-performance;  and  as  one  Bk.  II.  Chap, 
partner  may  bind  another  as  to  any  matter  within  the  1-  Sect.  3. 
limits  of  their  joint  business,  so  he  may  by  an  act  which, 
though  not  constituting  a  contract  by  itself,  is  on  equi- 
table   principles    considered    as   having  all  the  conse- 
quences of  one. 

Whether  accounts,  rendered  by  one  partner  in  the  False 
name  of  the  firm   and  showing  that  money  is  in   the  acc°unts 
hands  of  the  firm  when  in  truth  he  has  misapplied  it,  J^e  partner" 
are  to  be  treated  as  representations  by  the   firm,  is   a 
question  which  has  given,  rise  to  much  discussion   and 
upon  which  the  cases  are  not  uniform.     But  upon  the 
whole  it  is  conceived  that  if  the  accounts  relate  to  mat- 
ters within  the  scope  of  the  partnership  business  the 
firm  is  bound  by  them  (r). 

By  8  Geo.  IV.  c.  14,  §  6,  a  firm  is  not  liable  for  a  statutory 
false  and  fraudulent  representation  as  to  the  character  exceptions, 
or  solvency  of  any  person  unless  such  representation  is 
in  writing  signed  by  all  the  partners.     The  signature 
of  one  partner  in  the  name  of  the  firm  will  not  bind  any 
one  but  himself  (s). 

If  a  partner,  acting  apparently  beyond  the  limits  of  Liability  of 
his  authority,  untruly  represents  that  he  is  acting  with  un™Uerstate- 
his  co-partners'  consent,  they  are  not  bound  by  this  rep-  ment  as  to 
resentation,  nor  are  they  liable  for  what  may  be  done  on  authority, 
the  faith  of  it. 

Therefore  in  Ex  parte  Agace  (£),  where  one  partner  Ex  parte 
gave  partnership  bills  in  payment  of  his  own  separate  Agace. 
debt,  and  on  *  being  asked  whether  his  co-partner  was  [  *  166] 
acquainted  with  the  transaction,  untruly  replied  that  he 
was,  and  that  he  consented  to  it;  it  was  held  that  the 
bills  were  not  provable  against  the  joint  estate  of  the 
firm,  they  not  being  in  the  hands  of  a  bond  fide  holder 
for  value,  without  notice  of  the  circumstances  under 
which  they  had  been  given.     In  this  case,  the  partner 
who  gave  the  bills  did  that  which  was  clearly  not  within 
the  scope  of  his  authority,  and  the  person  who  took 
them  knew  it.     The  latter  was,  it  is  true,  misled  by  the 

(r)  See  the  two  last  cases,  and  Rapp  v.  Latham,  2  B.  &  A.  795, 
ante,  p.  164  ;  Marsh  r.  Keating,  2  Cl.  &  Fin.  250  ;  Devaynes  v. 
Noble,  Baring's  case,  1  Mer.  611  ;  De  Ribeyre  if.  Barclay,  23 
Beav.  107.  See,  on  the  other  hand,  Hume  v.  Bolland,  1  Cr.  & 
M.  130  ;  Sims  v.  Brutton,  5  Ex.  802. 

(s)  See  Swift  v.  Jewsbury,  L.  R.  9  Q.  B.  301,  reversing  Swift  v. 
Winterbotham,  L.  R.  8  Q.  B.  244.  In  this  case  the  letter  was 
signed  by  A.  B.,  manager,  but  the  words  of  the  statute  as  con- 
strued by  the  Court  of  Appeal,  warrant  the  statement  in  the 
text. 

(<)  2  Cox,  312. 
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Bk.  II.  Chap,  false  answer  to  nis  question,  but  that  answer  was  not 
1.  Sect.  3.  referable  to  a  matter  within  the  scope  of  the  partner- 
ship business;  and  the  other  partner  did  nothing  to  lead 
to  the  supposition  either  that  he  was  a  consenting  party, 
or  that  he  had  authorized  his  co-partner  to  say  that  he 
was  (u). 

Untrne  state-  A-  question  of  more  difficulty  arises  when  a  partner 
ment  as  to  alleges  that  the  business  of  the  firm  is  more  extensive 
nature  of  than  it  really  is,  or  that  it  is  different  from  what  it  is. 
But  even  in  this  case  the  firm  would  probably  be  held 
not  liable  for  such  a  misrepresentation.  Ex  hypothesi 
the  representation  is  not  referable  to  anything  falling 
within  the  scope  of  the  partnership  business;  and  it 
would  probably  be  contended  in  vain  that  each  partner 
was  impliedly  authorised  by  his  co-partners  to  answer 
questions  as  to  what  business  they  really  carried  on  in 
partnership.  If  the  person  seeking  to  make  the  firm 
liable  knew  anything  of  the  firm  and  of  its  business  as 
ordinarily  carried  on,  then  Ex  parte  Agace  is  an  author- 
ity to  show  that  he  could  not  succeed.  If  he  knew 
nothing  of  thte  firm,  he  would  be  in  the  position  of  a 
person  dealing  with  an  agent  whose  authority  is  wholly 
unknown.  Now  an  agent  whose  authority  is  wholly  un- 
known cannot  bind  his  principal  by  misrepresenting  the 
authority  conferred  (u);  and  it  is  difficult,  therefore,  to 
see  upon  what  principle  a  partner  could,  in  the  case  now 
supposed,  bind  the  firm  by  misrepresenting  his  author- 
ity, or  by  misrepresenting  the  nature  of  the  business  of 
the  firm  which,  as  to  strangers,  determines  that  author  - 
[  *  167]  ity.  A  member  of  a  banking  *  firm  could  hardly  bind 
it  by  underwriting  a  policy  in  the  name  of  the  firm,  and 
by  untruly  representing  that  he  and  his  partners  were 
insurers  as  well  as  bankers. 

Fraud  indue-      It  is  not  necessary,  in  order  to  carry  on  the  business 
ing  a,  person  of  a  firm  in  the  ordinary  way,  that  any  of  its  partners 
to  join  ti         should  have  power  to  induce  other  persons  to  join  the 
firm.     Hence  if  one  partner  induces  a  person  by  fraud, 
to  join  the  firm,  such  fraud  cannot  be  imputed  to  the 
firm,  unless  the  partner  in  question  had  express  au- 
thority to  seek  for  a  new  partner,  or  unless  the  other 
members  of  the  firm  ratify  the  fraud  when  made  aware 
of  it.     If,  however,  the  incoming  partner  has  brought 

(«)  See,  also,  Kendal  v.  Wood,  L.  R.  6  Ex.  243,  and  per  Kelly, 
C.  B.,  in  Mahony  r.  East  Holyford  Mining  Co.,  L.  R.  7  H.  L.  879 
and  880. 

.(«)  See  Story  on  Agency,  \  134,  &c.  The  case  supposes  that 
all  that  is  known  about  the  agent's  authority  is  what  he  himself 
says. 
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in  money  to  the  firm,  a  retention  of  the  money  by  the  Bk.  II.  Chap, 
firm,  with  knowledge  of  the  fraud,  would  amount  to  a  1-  Sect.  4. 
ratification  thereof,  and  would  be  equivalent  to  a  fraud 
by  all  the  partners  in  the  first  instance.     Hence  they 
cannot  retain  the  money,  as  has  been  already  seen  (x). 


SECTION  IV. — LIABILITY  OF    PARTNERS   IN    RESPECT   OF 

ACTS  WHICH  ARE  UNAUTHORISED  AND  ARE  KNOWN  SO  TO  BE. 

By  law  every  member  of  an  ordinary  partnership  is  Excess  Of 
the  agent  of  the  firm,  so  far  as  is  necessary  for  the  authority, 
transaction  of  its  business  in  the  ordinary  way,  and  to 
this  extent  his  authority  to  act  for  the  firm  may  be  as- 
sumed by  those  who  know  nothing  of  the  real  limits  of 
his  authority.  If  his  co-partners  have  restricted  his 
authority  to  narrower  limits  (which  they  are  perfectly 
at  liberty  to  do  (y)  ),  still  they  will  be  bound  to  all 
persons  dealing  with  him  bond  fide  without  notice  of 
the  restriction,  so  long  as  he  acts  within  the  wider  lim- 
its set  by  law,  as  above  explained.  On  tlje  other  hand, 
if  a  person  seeks  to  fasten  upon  the  firm  liability  in  re- 
spect of  some  act  of  one  of  the  members,  which  does 
not  fall  within  the  limits  of  his  authority  as  set  by  law, 
a  more  extensive  authority  must  be  shown  to  have  been 
actually  conferred  upon  him  by  the  other  partners ;  and 
if  no  sufficient  authority  can  be  shown,  the  firm  will 
not  *be  liable,  even  though  the  person  seeking  to  [  *  168] 
charge  it  had  no  notice  of  the  real  authority  possessed 
by  the  partner  with  whom  he  dealt. 

The  immateriality  of  notice  of  want  of  authority  in  Notice  of 
the  last  case,  and  its  materiality  in  the  former  is  a  nee-  want  of 
essary  consequence  of  the  law  of  agency.     A  firm  can  authority, 
only  be  made  liable  for  what  is  done  by   one  of  its 
members  on  the  supposition  that  the  act  in  question 
was  authorised  by  the  other  members.     Now,  as  by  law 
they  are  held  primd  facie  to  authorise  all  acts  neces- 
sary for  carrying  on   the  business  of  the  firm  in  the 
usual  way,  they  cannot  escape  liability  for  any  act  of 
this  character  unless  they  can  show  that  the  apparent 
authority  to  do  it  did  not  exist,  and  was  known  not  to 
exist.     But  when  it  is  sought  to  make  the  firm  liable 
for  some  act  not  primd  facie  authorised  by  it,  an  actual 
authority  by  it  must  be  shown;  and  if  this  cannot  be 
done,  no  case  is  made  out  against  the  firm,  however 

(x)  See  Lovell  v.  Hicks,  2  Y.   &  C.   Ex.  46  and  481,  noticed 
ante,  p.  164. 
(y)  See  infra. 
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Bk.  II.  Chap. 
1.  Sect.  4. 


[  *  169] 


Cases  of 
fraud  on 
firm,  but  no 
notice  of  it. 
Bond  v. 
Gibson. 


ignorant  the  person  seeking  to  charge  it  may  have  been 
of  what  was  authorised  and  what  was  not.  In  the  case 
now  supposed  the  firm  did  not  mislead  him;  and  if  he 
was  misled  by  the  representations  of  the  partner  with 
whom  he  dealt,  his  remedy  is  against  that  partner  (2); 
just  as  when  an  agent  untruly  represents  his  authority, 
a  person,  dealing  with  him,  acquires  no  right  against 
the  principal,  but  must  look  to  the  agent  for  indem- 
nity (a). 

From  the  above  observations  it  follows  that  actual 
notice  of  excess  of  authority  becomes  important  only 
where  the  firm  seeks  to  escape  liability  for  some  act 
done  by  one  of  its  members,  with  the  apparent,  but 
without  the  real  authority  of  the  others.  So  long  as 
one  partner  does  nothing  beyond  the  scope  of  his  ap- 
parent authority,  as  determined  by  the  principle  already 
explained,  so  long  is  the  firm  responsible  for  his  con- 
duet,  although  he  may  have  acted  beyond  or  in  direct 
violation  of  the  authority  within  which  his  co  partners 
may  have  attempted  to  confine  him.  Restrictions 
placed  by  the  partners  upon  the  powers  which  each 
shall  exercise  do  not  affect  non-partners,  *  who  act 
bond  fide  and  without  notice  of  the  restriction  (b).1  If, 
for  example,  the  business  of  a  firm  requires  a  subdivi- 
sion of  labour,  and  it  is  agreed  between  the  partners 
that  one  shall  attend  to  one  department  and  another  to 
another,  the  firm  will  nevertheless  be  bound  by  the  acts 
of  one  of  the  partners  out  of  his  department,  provided 
they  are  such  as,  on  the  principles  already  explained, 
would  be  binding  on  the  firm  (c).2 

So,  if  one  partner  acts  in  fraud  of  his  co-partners, 
still  they  will  be  bound,  if  he  has  exceeded  his  appar- 
ent authority,  and  if  the  person  dealing  with  him 
had  no  notice  of  the  fraud.  Thus,  in  Bond  v.  Gib- 

(z)  Ante,  p.  164,  et  seq.;  see,  too,  Lloyd  v.  Freshfield,  9  Dowl. 
&  Ry.  19. 

(a)  See,  as  to  the  liability  of  the  agent  in  such  a  case,  Collen 
v.  Wright,  7  E.  &  B.  301,  and  8  ib.  647;  and  ante,  p.  163,  note  (k). 

(b)  As  regards  such  persons,  it  is  of  no  use  for  one  partner  to 
tell  the  others  he  will  not  be  bound  by  their  acts.     See  Gleadon 
r.  Tinkler,  Holt,  N.  P.  Ca.  586.     It  is  otherwise  where  there  is 
notice.     See  Ex  parte  Holdsworth,  1  M.  D.  &  D.  475. 

(c)  Morans  v.  Armstrong,  Arm.  McArt.  &  Ogle,  Ir.  N.  P.  Rep.  25. 

1  Hoskissonv.  Eliot,  62  Pa.  St.  393  (1869):  Stinson  r.  Whit- 
ney, 130  Mass.  591   (1881);    Williams  v.  Rogers,   14  Bush,   776 
(1879);  Kelton  v.  Leonard,  54  Vt.  230  (1881);  Taylor  v.  Hill,  36 
Md.  494  (1872):  Pursley  v.  Ramsey,  31  Ga.  403  (1860);  Guice  v. 
Thornton,  76  Ala.  466  (1884). 

2  Sweet  r.  Morrison,  103  N.  Y.  235  (1886). 
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son  (d),  where  one  partner  ordered  goods  on  the  credit  Bk.  II.  Chap, 
of  the  firm,  and  immediately  pawned  them  for  his  own  1-  Sect.  4. 
benefit,  the  firm  was  held  liable  for  the  price  of  the 
goods.  So,  if  one  member  of  fin  ordinary  trading  part- 
nership draws,  accepts,  or  indorses  a  bill  in  the  name  of 
the  firm,  but  for  some  private  purpose  of  his  own,  and 
in  fraud  of  his  co-partners,  they  will  be  liable  upon  the 
bill  at  the  suit  of  any  holder  for  value,  without  notice 
of  the  fraud  (e).  So,  as  has  been  already  seen,  if  one 
partner  fraudulently  misapplies  money  for  which  the 
firm  is  answerable,  the  firm,  is  liable  to  make  it  good, 
although  the  other  partners  may  have  been  grossly  de- 
ceived, and  may  themselves  have  been  morally  blame- 
less (/). 

*IJpon  the  same  principle,  if  a  person  known  to  be  [  *  170] 
a  partner  retires,  and  does  not  notify  his  retirement,  he  Liability  of 
will  continue  to  be  bound  by  the  acts  of  his  late  part-  " 

..  _.          "ii  •          i    /     \  l/tinncr  iii 

ners  as  if  his  partnership  with  them  continued  (g).        the  absence 

On  the  other  hand,  a  person  who  has  notice  that  the  of  notice, 
authority   of  a  partner  is  restricted,  cannot  hold  the  Oases  of 
firm  liable  if  he  chooses  to  deal  with  that  partner  in  a  restricted 
matter  beyond  his  authority  as  restricted  (h).1     There-  ^d  ^ottee 
fore,  where  the  defendant,  who  was  in  partnership,  sent  Of  it. 
the  plaintiff  a  circular  Celling  him  not  to  supply  goods 
to  the  firm  without  the  defendant's  written  order,  and 
the  plaintiff,  notwithstanding,  supplied  goods  to  the 
defendant's  partner,  it  was  held  that  the  defendant  was 

(d)  1  Camp.  185. 

(e)  Exparte  Bushel],  3  M.  D.  &  D.   615;  Ex  partc  Meyer,  De 
Gex,  632  (an  accommodation  bill);  Lane  v.   Williams,  2  Vern. 
277;  AVintlew.  Crowther,  1  Cr.  &  J.   316;  Thicknesse  i:   Bromi- 
low,  2  ib.   425;    Ridley  v.   Taylor,   13   East,   175;  Sanderson   v. 
Brooksbank,  4  Car.  &  P.  286;  Lewis  tf,  Reilly,  1  Q.  B.  349;  Sutton 
v.  Gregory,  2  Peake,  150;  Swan   r.   Steele,  7  East,  210.     See,  as 
to  the  plea  of  non  accepit,  Jones  v.  Corbett,  2  Q.  B.  828.     It  is 
now  settled  that  if  a  bill  is  drawn  or  accepted  by  one  partner  in 
fraud  of  the  firm,  the  holder  cannot  recover  against  the  firm  un- 
less he  can  show  that  he  gave  value  for  the  bill.     Hogg  v.  Skene, 
18  C.  B.  N.  S.  426,  explaining  Musgrave  v.  Drake,  5  Q.   B.   185, 
which  was  supposed  to  be  to  the  contrary.     See,  also,  Bailey  v.  Bid- 
well,  13  M.  &  \V.  73;  Smith  v.  Braine,  15  Jur.  287,  Q.   B.,  and 
16  Q.  B.  244;  Harvey  v.  Towers,  6  Ex.  656;  Berry  «.  Alderman, 
14  C.  B.  95;  Heath  v.  Sansom,  2  B.  &  Ad.  291. 

(/)  Ante,  p.  151,  el  seq. 

(g)  This  subject  will  be  alluded  to  hereafter,  see  c.  2  \  3. 
(h)  Alderson  v.  Pope,  1  Camp.  404,  stated  and  observed  upon 
hereafter. 


1  Hastings  v.  Hopkinson,  28  Vt.  108  (1855);  Urquhart  v.  Pow- 
ell, 54  Ga.  2!)  (1875);  Mason  v.  Partridge,  66  N.  Y.  633  (1876); 
Boardman  v.  Gore,  15  Mass.  331  (1819). 
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not  liable  for  the  goods  (i}.  So,  the  authority  of  any 
partner  to  accept  bills  in  the  partnership  name  may  be 
determined  by  a  public  notice,  and  such  notice  will 
affect  those  wh0m  it  reaches,  subject  to  the  qualifica- 
tion that  an  indorsee  with  notice  may  avail  himself  of 
the  ignorance  of  his  indorser  (k). 

In  Galway  v.  Mathew  (I)  the  defendants,  Mathew 
and  JSmithson,  were  partners  ;  Smithson  caused  an  ad- 
vertisement to  be  published  warning  all  persons  not  to 
give  credit  to  Mathew,  on  his,  Smithson's  account,  and 
stating  that  he  would  not  be  liable  for  any  bills  or  notes 
issued  by  Mathew  in  the  name  of  the  partnership.  The 
plaintiff  had  seen  this  advertisement,  but  he  was  never- 
theless prevailed  upon  by  Mathew  to  accept  a  bill  for 
the  accommodation  of  the  firm,  taking  in  exchange  a 
promissory  note  drawn  by  Mathew  in  the  name  of  the 
firm.  Mathew  got  the  bill  discounted,  and  bond  fide 
applied  almost  all  of  the  money  thus  procured  in  pay- 
ment of  the  debts  of  the  firm.  The  plaintiff  paid  his 
acceptance  at  maturity,  and  *  then  brought  an  action 
against  the  firm  on  the  note.  But  it  was  held  that, 
having  seen  the  advertisement,  he  could  not  recover.1 

It  will  be  observed  that  in  these  cases  the  notices 
were  effectual  though  the  partnership  was  not  deter- 
mined. The  continuance  of  the  partnership  is  not  in- 
consistent with  a  notice  by  one  partner  that  as  to  some 
particular  matter  he  will  not  be  bound  by  the  acts  of 
his  co-partner  (m). 

Again,  a  person  who  knows  that  a  partner  is  using 
the  name  or  assets  of  the  firm  for  a  private  purpose  of 
his  own,  knows  that  he  is  prima  facie  committing  a 
fraud  on  his  co-partners.  Therefore,  notwithstanding 
the  implied  power  of  a  member  of  an  ordinary  trading 
firm  to  accept  bills  or  make  notes,  if  one  partner  ac- 
cepts a  bill  or  makes  a  note  in  the  name  of  the  firm, 
and  gives  the  bill  or  note  in  payment  of  a  private  debt 

(i)  Willis  v.  Dyson,  1  Stark.  164;  Minnit  v.  Whitney,  Vin.  Ab. 
Partn.  A.  pi.  12,  and  5  Bro.  P.  C.  489.  See,  too,  Vice  v.  Flem- 
ing, 1  Y.  &  J.  227;  Exparle  Holdsworth,  1  M.  D.  &  D.  475. 

(k)  Roeth  v.  Quinn,  7  Price,  193. 

(/)  1  Camp.  4U2,  and  10  East,  264.  See,  too,  Ex  pnrte.  Holds- 
worth,  1  M.  D.  &  D.  475,  where  the  drawer  of  bills  accepted  by 
the  firm  had  notice  that  they  were  accepted  without  authority. 
See,  further,  on  this  point,  infra,  p.  174. 

(m)  See.  in  addition  to  the  cases  cited  in  the  last  few  notes, 
the  judgment  of  L.  J.  Bramwell  in  Bullen  v.  Sharp.  L.  R.  1  C. 
P.,  pp.  125-6,  and  the  judgment  in  Vice  v.  Fleming,  1  Y.  &  J. 
227. 


1  See  Wilson  v.  Richards,  28  Minn.  337  (1881);  Cargillf.  Corby, 
15  Mo.  425  (1852). 
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of  his  own,  the  creditor  who  takes  the  bill  or  note,  Bk.^  II-  Chap, 
knowing  the  circumstances  under  which  it  has  been  ac-  1-  Sect.  4. 
cepted  or  made,  will  not  be  able  to  enforce  it  against 
the  firm,  unless  it  was,  in  fact,  given  with  the  author- 
ity of  the  other  partners,  which  it  is  for  the  creditor  to 
prove  («).'  And  if  a  bill  is  drawn  by  one  partner  in 
the  name  of  the  firm  in  fraud  of  his  co-partners,  and  is 
accepted  by  the  drawee,  and  is  afterwards  indorsed  by 
the  drawer  in  the  name  of  the  firm,  the  acceptor  may 
successfully  deny  the  indorsement,  although  he  cannot 
deny  the  drawing  (o). 

Again,  although  a  partner  may  be  a  bond  fide  holder, 
for  his  own  separate  use,  of  the  paper  of  his  firm,  yet 
if  he  gives  such  paper  in  payment  of  a  separate  debt  of 
his  own,  this  is  primA  facie  an  irregular  proceeding 
and  a  fraud  on  his  co-partners.  Consequently,  the 
creditor  taking  the  paper  *must  rebut  this  primd  facie  [  *  172] 
inference  before  he  can  compel  the  firm  to  pay  (p).2  A 
bond  fide  holder  for  value  without  notice  is  of  course  in 
a  different  position  (q). 

As  a  partner  has  no  implied  authority  to  pledge  the  Pledge  of 
partnership  name  for  purposes  of  his   own,  so  neither  partnership 
has  he,  for  similar  purposes,   any  implied    power  to 
pledge  its  goods.     Therefore,  if  two  firms  are  jointly 
interested  in  consignments,  and  one  of  them  pledges 
the  bills  of  lading  with  its  bankers  as  a  security  for  ad- 
vances on  its  separate  account,  the  bankers  cannot  hold 

'(n)  Leverson  v.  Lane,  13  C.  B.  N.  S.  278,  and  3  Fos.  &  Fin. 
221;  lie  Riches,  4  De  G.  J.  &  S.  581,  and  5  N.  R.  287.  See,  also. 
Ellston  v.  Deacon,  L.  R.  2  C.  P.  20.  Older  cases  to  the  same 
effect  are  Wells  v.  Masterman,  2  Esp.  731 ;  Green  v.  Deakin,  2 
Stark.  347;  Ex parte  Thorpe,  3  M.  &  A.  716;  Ex  parte  Austen,  1 
M.  D.  &  D.  247;  Arden  v.  Sharpe,  2  Esp.  524;  Ex  parte  Agace,  2 
Cox,  312;  Miller  v.  Douglas,  3  Ross,  L.  C.  500;  Ex  parte  Bon- 
bonus,  8  Ves.  540;  Frankland  v.  M'Gusty,  1  Knapp,  274;  and 
see  post,  p.  173. 

(o)  Garland  v.  Jacomb,  L.  R.  8  Ex.  216. 

(p)  See  Leverson  v.  Lane,  13  C.  B.  N.  S.  278,  and  Re  Riches, 
4  De  G.  J.  &  S.  581,  and  5  N.  R.  287,  qualifying  Ex  parte  Bush- 
ell,  3  M.  D.  &  D.  615,  and  Ridley  v.  Taylor,  13  East,  175,  in 
which  the  contrary  doctrine  was  countenanced. 

(g)  See  ante,  p.  169. 

1  Baird  v.  Cochran,  4  S.  &  R.  397  (1818);  Roberts  v.  Pepple.  55 
Mich.  367  (1884);  Atlantic  State  Bank  v.  Savery,   82  N.  Y.  291 
(1880);  Himelright  v.  Johnson,  40  Oh.  St.  40(1883);  Poindexter 
«.  Waddy,  6  Munf.  (Va.)  418  (1819);  Flagg  v.  Upham,  10  Pick. 
147  (1830). 

2  Nat.  Security  Bank  v.  McDonald,  127  Mass.  82  (1879);  Lu- 
cas v.  Baldwin,  97  Ind.  471  (1884);  Mecutchen  v.   Kennady.  27 
N.  J.  L.  230  (1858);  Himelright  v.  Johnson,  40  Oh.  St.  40  (1883); 
Ins.  Co.  t;.  Richardson,  33  Le.  Ann.  1308  (1881) ;   Chenowith  v. 
Chamberlain,  6  B.  Mon.  60  (1845). 
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those  goods  against  the  other  firm,  if  they  knew  when 
the  goods  were  pledged  what  the  real  facts  were  re- 
specting them  (r).1  So,  if  one  partner  pays  a  separate 
debt  of  his  own  with  money  of  the  firm,  and  the  cred- 
itor who  is  paid  is  aware  of  the  facts,  he  cannot  retain 
the  money  as  against  the  firm,  unless  he  can  prove  that 
the  payment  was  authorised  by  the  other  partners;  or 
unless  they  have  estopped  themselves  from  denyirg 
the  authority  (.s).2  t 

Another  case,  illustrating  the  want  of  authority  of 
one  partner  to  bind  the  firm  by  transactions  enuring 
only  to  his  advantage,  is  afforded  by  Bignold  v.  Water- 
house  (t).  There  the  defendants  were  proprietors  of  a 
coach  running  between  London  and  Norwich,  and  they, 
by  notice  affixed  in  their  office,  stated  that  they  would 
not  be  accountable  for  any  parcel  above  the  value  of  5Z., 
unless  the  same  was  entered  and  paid  for  accordingly. 
The  plaintiffs  were  bankers  at  Norwich,  and  one  of  the 
defendants,  for  a  consideration  moving  to  him  alone, 
agreed  that  the  plaintiffs'  parcels  should  always  go  free 
by  the  coach.  This  agreement  was  acted  on  for  some 
time,  but  it  did  not  appear  that  the  other  defendants 
were  aware  of  its  existence,  or  of  the  fact  that  the 
plaintiffs  were  treated  differently  from  other  people. 
A  parcel  of  the  plaintiffs'  sent  by  the  coach  being  lost, 
it  was  held  that  the  contract  entered  into  by  *  the  one 
defendant  was  not  binding  on  the  others,  and  that  they 
were  not  liable  for  the  loss  of  the  parcel,  its  value  not 
having  been  declared  as  required  by  the  notice. 

The  same  principle  was  acted  upon  in  the  important 
and  well-known  case  of  Shirreff  v.  Wilks  (u).  There 
the  plaintiffs  sold  some  porter  to  Bishop  and  Wilks, 
who  were  partners;  and  the  porter  was  entered  in  the 
plaintiffs'  books  in  the  names  of  Bishop  and  Wilks. 
Afterwards,  Bobsoii  became  a  partner  with  Bishop  and 
Wilks,  and  the  plaintiffs,  knowing  this,  drew  a  bill  on 
all  three  partners  for  the  price  of  the  porter,  and 

(r)  Snaith  v.  Burridge,  4  Taunt.  684. 

(s)  Kendal  v.  Wood,  L.  R.  6  Ex.  243;  Heilbut  v.  Nevill,  L.  R. 
4  C.  P.  354,  and  5  ib.  478.  See  further  as  to  such  cases,  ante,  pp. 
165,  166. 

(t)  1  M.  &  S.  255. 

(M)  1  East,  48. 

1  Flanagan  v.  Alexander,  50  Mo.  50  (1872). 

2  Chaser.  Buhl  Iron  Works,  55  Mch.  139  (1884);    Vance  r. 
Campbell,  8  Humph.  524  (1847);  Clark  v.  Sparhawk,  2  W.  N.  C. 
(Pa.)  115  (1875).     Without  his  co-partner's  consent,  one  partner 
cannot  pay  a  debt  which  both  together  owe  individually,  out  of 
the  assets  of  the  firm.     Hilliker  v.  Francisco,  65  Mo.  598  (1877). 
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Bishop  accepted  the  bill  in  the  name  of  the  three.  It  Bk.  II.  Chap, 
was  held  that  Robson  was  not  liable  on  this  bill,  there  1-  Sect.  4. 
being  no  evidence  to  show  that  he  knew  anything  of  it. 
Lord  Kenyon  went  so  far  as  to  say  that  the  transaction 
was  fraudulent  on  the  face  of  it;  but  that  is  going 
rather  far,  as  it  is  not  uncommon  for  in-coming  part- 
ners to  agree  to  take  upon  themselves  the  existing 
liabilities  of  the  firm.  When  such  an  agreement  is 
entered  into,  the  in-coming  partner  can  hardly  say  he 
has  been  defrauded,  if  a  bill  in  the  name  of  the  new 
firm  is  accepted  for  a  debt  of  the  old  firm  without  any 
specific  authority  on  his  part.  But  if  the  creditor  can- 
not show  an  authority  on  the  part  of  the  in-coming 
partner  for  the  acceptance  of  a  bill  in  his  name  for  a 
debt  of  the  old  firm,  the  principle  acted  on  in  Shirreff 
v.  Wilks  will  apply,  for  that  case  is  clear  law,  and  has 
often  been  followed  as  such  (x). 

The  doctrine  that  a  person  who  deals  with  a  partner,  Liability  of 
knowing  that  he  is  exceeding  his  authority,  cannot  im-  retired 
pute  the  acts  of  that  .partner  to  the  firm,  is  further  Partners 
illustrated  by  the  decisions  establishing  the  non-lia-  a 
bility  of  a  retired  partner  for  acts  done  by  his  co- part- 
ners after  notice  of  his  retirement.     These  decisions 
will  be  examined  at  length  hereafter. 

Granting  that  a  person,   knowing   the  limits  of  a  Notice  of 
partner's  authority  as  set  by  his  co-partners,  cannot  private 

hold  them  responsible  for  an  act  done  by  him  in  ex-  stlPul^tlo°s 
.  ,  .  •.-'».      ,•11  •       j.  •    -i i   ,         •         ,1      of  partners, 

cess  of  his  authority,  it  still  remains  to  determine  the 

effect  of  notice  by  non-partners  of  stipulations  entered 
into  between  the  partners  themselves. 

*  In  Gahcay  v.  Mathew  (y),  Lord  Ellenborough  is  [  *  174] 
reported  to  have  said,  "It  is  not  essential  to  a  partner-  Gal  way  v. 
ship  that  one  partner  should  have  power  to  draw  bills  Matnew- 
and  notes  in  the  partnership  firm  to  charge  the  other: 
They  may  stipulate  between  themselves  that  it  shall  not 
be  done;  and  if  a   third  person,  having  notice  of  this, 
icill  take  such  a  security  from  one  of  the  partners,  he 
shall  not  sue  the  others  upon  it  in  breach  of  such  stipula- 
tion" 

Again,  in  Alderson  v.  Pope  (z),  the  same  judge  held  Aldersonr. 
"that  where  there  was  stipulation  between  A.,  B.,  and  p°Pe- 
C.,  who  appeared  to  the  world  as  co-partners,  that  C. 
should  not  participate  in  profit  or  loss,  and  should  not 

(a;)  See  ante,  p.  171,  and  Ex parte  Goulding,  2  Gl.  &  Jam.  118; 
Wilson  v.  Lewis,  2  Man.  &  Gr.  197,  and  9  Dowl.  Pr.  Ca.  18,  sub 
nomine  Wilson  v.  Bailey. 

(y)  10  East,  264. 

(z)  1  Camp.  404. 
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be  liable  as  a  partner,  C.  was  not  liable,  as  such,  to 
those  who  had  notice  of  this  stipulation." 

These  dicta  appear  to  authorise  the  statement  that  if 
partners  stipulate  amongst  themseves  that  certain 
things  shall  not  be  done,  no  person  who  is  aware  of 
the  stipulation  is  entitled  to  hold  the  firm  liable  for 
what  may  be  done  by  one  of  the  members  contrary  to 
such  stipulation.  But  it  is  submitted  that  this  propo- 
sition is  too  wide.  A  stranger  dealing  with  a  partner 
is  entitled  to  hold  the  firm  liable  for  whatever  that 
partner  may  do  on  its  behalf  within  certain  limits.  To 
deprive  the  stranger  of  this  right,  he  ought  to  have  dis- 
tinct notice  that  the  firm  will  not  be  answerable  for  the 
acts  of  one  member,  even  within  these  limits  (a).  Now 
notice  of  an  agreement  between  the  members  that  one 
of  them  shall  not  do  certain  things  is  by  no  means 
necessarily  equivalent  to  notice  that  the  firm  will  not 
be  answerable  for  them  if  he  does.  For  there  is  noth- 
ing inconsistent  in  an  agreement  between  the  members 
of  a  firm  that  certain  things  shall  not  be  done  by  one 
of  them,  and  a  readiness  on  the  part  of  all  the  members 
to  .be  responsible  to  strangers  for  the  acts  of  each 
other,  as  if  no  such  an  agreement  had  been  entered 
into.  It  is  immaterial  to  a  stranger  what  stipulations 
partners  may  make  amongst  themselves,  so  long  as 
they  do  not  seek  to  restrict  their  responsibility  as  to 
him;  and  it  is  only  when  knowledge  of  an  agreement 
between  partners  necessarily  involves  knowledge  that 
they  decline  to  be  responsible  for  the  acts  of  each  other 
within  the  *  ordinary  limits,  that  a  stranger's  rights 
against  a  firm  can  be  prejudiced  by  what  he  may  know 
of  the  private  stipulations  between  its  members. 

In  Gahcay  v.  Mathew  (6),  the  plaintiff's  knowledge 
of  want  of  authority  was  derived,  not  from  notice  of 
any  agreement  between  the  partners,  but.  from  an  ad- 
vertisement published  by  one  of  then,  warning  all  per- 
sons that  he  would  no  longer  be  liable  for  drafts  drawn 
by  the  others  on  the  partnership  account  (c).  The 
passage,  therefore,  in  the  judgment  extracted  above, 
was  by  no  means  necessary  for  the  decision  of  the  case. 
With  respect  to  Alderson  v.  Pope  (d),  if  all  that  was 
meant  was  that  a  person  knowing  that  C.  did  not  au- 

(a)  See,  as  to  the  sufficiency  of  such  notices,  Vice  v.  Fleming, 
1  Y.  &  J.  227. 

(ft)  1  Camp.  403,  and  10  East,  264,  and  ante,  p.  170. 

(c)  Distinct  notice  to  the  same  effect  existed  in  Minnit  r.  Whit- 
ney,  16  Vin.  Ah.  244,  and  5  Bro.  P.  C.  489;  Willis  v.  Dyson,  1 
Stark.  164. 

(d)  1  Camp.  404. 
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thorise  A.  or  B.  to  act  on  his  behalf,  could  not  hold  C.  Bk.  II.  Chap, 
liable  for  their  acts,  the  case  presents  no  difficulty  ;  but  *••  Sect-  4- 
if  anything  more  than  this  was  meant,  the  authority  of 
the  decision  becomes  at  least  doubtful  :  for  it  has  been  Brown  v. 
held   in  another  case  that  a  person  who  holds  himself  Leonard, 
out  as  a  partner  with  others  with  whom  he  has  no  con- 
cern, is  liable  for  their  acts,  even  to  persons  having  no- 
tice of   the  true  state  of  affairs  ;  and  the  decision  was 
based  upon  the  very  ground  that  a  person,  who  holds 
himself    out   as   a  partner  with   others,    expresses   his 
readiness   to  incur  the  responsibilities  of  a  partner  as 
regards  strangers,  whatever  he  may  intend  shall  be  the 
case  between  him  and  those  with  whom  he  associates 
his  name  (e). 

»    Against  the  general  proposition  in  question  it  may  Private 
be  further  urged,  that  if  partners  agree  not  to  be  liable  stipulations 
beyond  a  certain  amount,  and  a  stranger  has  notice  of  on/ability 
that  agreement,  the  notice  avails  nothing  against  him. 
Such   an  agreement,  coupled  with  .notice  of  it  on  the 
part  of  a  person  dealing  with  the  firm,  is  by  no  means 
equivalent  to  a  contract  between  him  and  it,  that  he 
shall  not  hold  the  members  responsible  beyond    the 
amount  which  they  may  have  agreed  between   them- 
selves to  contribute  respectively  (/).' 

*  The  writer  is  not  acquainted  with  any  case  in  which  [  *  176] 
i<  has  been  decided  that  persons  who  are  aware  of  the  Contracts 
terms  upon  which   partners   have  agreed  together  to  on  the  basis 
carry  on  business  are  deemed  to  contract  with  them 
upon  the  basis  of  the  agreement  come  to  amongst  the 
partners  themselves.     In  all  cases  of  this  description, 
the  real  question  to  be  determined  seems  to  be  whether 
there  was  distinct  notice  that  the  firm  would  not  be  an- 
swerable to  strangers  for  acts  which,  without  such  no- 
tice, would  clearly  impose  liability  upon  it ;  and  when- 
ever there  is  any  doubt  upon  this  point,  the  firm  ought 
clearly  to  be  liable,  the  onus  being  on  it  to  show  suffi- 
cient reason  why  liability  should  not  attach  to  it  (g). 

(e)  Brown  y.  Leonard,  2  Chitty,  120. 

(/)  See  Greenwood's  case,  3  De  G.  M.  &  G.  476. 

(g)  See  Hawken  v.  Bourne,  8  M.  &  W.  703,  where  the  defend- 
ant was  held  liable  for  goods  supplied  to  a  mine,  though  the 
prospectus  of  the  mining  company  stated  that  all  goods  were  to 
be  bought  for  cash  prices  and  no  debt  was  to  be  incurred. 


1  Mason  v.  Partridge,  66  N.  Y.  633  (1876);  Butler  v.  Toy  Co., 
46  Conn.  136  (1878).  To  render  such  an  agreement  binding  on 
third  parties,  notice  of  its  existence  must  be  accompanied  by 
notice  that  the  limit  has  been  reached  or  exceeded. 
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SECTION  V. — OP  THE  LIABILITY  or  PARTNERS  IN  RESPECT 
OF  CONTRACTS  NOT  ENTERED  INTO  ON  BEHALF  OF  THE 
FIRM,  OR  NOT  so  IN  PROPER  FORM. 

Bk.  II.  Chap.       The  general  proposition  that  a  partnership  is  bound 
1.  Sect.  5..       by  those  acts  of  its  agents  which  are  within  the  scope 
Observations  °^  their  authority,  in  the  sense  explained  in  the  fore- 
on  foregoing   going  pages,  must  be  taken  with  the  qualification  that 
propositions,  the   agent  whose    acts  are  sought   to   be   imputed  to 
the  firm,   was  acting  in  his    character   of  agent,   and 
not  as  a  principal.     If  he  did  not  act  in  his  character 
of  agent,  if  he  acted  as  a  private  individual  on  his  own 
account,  his  acts  cannot  be  imputed  to  the  firm,  and  he 
alone  is  liable  for  them,  even  though  the  firm  may  have 
benefited  by  them.     Whether  a  contract  is  entered  into 
by  an  agent  as  such,  or  by  him  as  a  principal,  is  often, 
but  not  always,   apparent  from  the  form  of  the  con- 
tract. 

With  reference  to  the  forms  of  contracts,  it  will  be 
convenient  to  consider — 

1.  Contracts  under  seal. 

2.  Ordinary  contracts  not  under  seal. 

3.  Bills  of  exchange  and  promissory  notes. 

F  *  1771  *  ^"   Contracts  under  seal. 

1.  Covenants,      A  distinction  is  taken  between  deeds  and  other  in- 
**•  struments  with  respect  to  the  person  bound  by  them. 

If  a  deed  is  executed  by  an  agent  in  his  own  name,  he 
and  he  only  can  sue  or  be  sued  thereon,  although  the  deed 
may  disclose  the  fact  that  he  is  acting  for  another  (ti). 
Therefore,  where  a  partner  covenants  that  anything 
shall  be  done,  and  he  and  he  only  is  liable  on  the  cove- 
nant, and  the  firm  is  not  bound  thereby  to  the  cove- 
nantee  (i).1  A  person  who  has  to  execute  a  deed  as  an 
agent,  should  take  care  that  the  deed  and  the  covenants 
in  it  are  expressed  to  be  made  not  by  him,  but  by  the 
person  intended  to  be  bound.  Thus,  if  A.  is  the  prin- 
cipal and  B.  his  agent,  the  deed  and  covenants  should 
not  be  expressed  to  be  made  by  B.  for  A.,  .but  by  A.; 

(7t)  Appleton  v.  Binks,  5  East,  148;  Pickering's  case,6Ch.  525; 
and  see  next  note. 

(t)  Hancock  v.  Hodgson,  4  Bing.  269;  Hall  v.  Bainbridge,  1 
Man.  &  Gr.  42. 


1  e.g.  in  the  case  of  a  bond  or  note  under  seal.  North  Penna. 
Coal  Co.'s  Appeal,  45  Pa.  St.  181  (1863):  Tom  v.  Goodrich,  2 
Johns  213  (1807);  and  in  case  of  a  bond  and  mortgage,  William 
r.  Gillies,  75  N.  Y.  197(1878);  and  of  a  lease,  Tuttlev.  Eskiidge, 
2  Munf.  330  (1811). 
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and  the  execution  in  like  manner  ehould  be  expressed  Bk.  II.  Chap, 
to  be  made  by  A.  by  his  agent  B.  (A;). 

2.   Ordinary  contracts  not  under  seal. 

When  a  person  enters  into  a  contract  as  the  agent  of  2.  Ordinary 
another,  the  name  of  that  other  may  be  either  disclosed  simple  con- 
or  not.     If  it  is  disclosed,  the  contract  is  treated  as  that tracts- 
of   the  principal   and  not  as   that  of  the  agent   (I)  ; 
whilst  if  it  is  not  disclosed,  the  contract  is  considered 
as  that  of  the  agent.     But  in  this  last  case,  the  person 
dealing  with  the  agent  can,  when  he  discovers  the  un- 
disclosed principal,   hold   him   liable   instead   of    the 
agent  (??i). 

*  If,  therefore,  one  partner  only,  enters  into  a  written  [  *  178] 
contract,  the  question  whether  the  contract  is  confined  Finn  liable 
to  him,  or  whether  it  extends  to  him  and  his  co-part-  thougj1  not 
ners,  cannot  be  determined  simply  by  the  terms  of  the  ^nj 
contract.     For  supposing  a  contract  to  be  entered  into  contracts 
by  one  partner  in  his  own  name  only,  still  if  in  fact  he 
was  acting  as  the  agent  of  the  firm,  his  co-  partner  swill 
be  in  the  position  of  undisclosed  principles;  and  they 
may  therefore  be  liable  to  be  sued  on  the  contract,  al- 
though no  allusion  is  made  to  them  in   it.     This  was 
expressly  decided  in  the  well-known  case  of  Beckham  Beckham  t. 
v.  Drake  (n).     There  Drake,  Knight  and  Sturgey  were  Drake, 
in  partnership    as  type-founders  ;    but  Drake  was    a 
secret  partner.     A  written   agreement  relative  to  the 
partnership  business  was  entered  into  between  the  plain- 
tiff and  Knight  and  Sturgey,  and  for  a  breach  of  this 
agreement  by  them  the  action  was  brought.     Drake's 
name  did  not  appear  in  the  agreement ;  he  did  not  sign 
it ;  nor  when  the  contract  was  made  was  he  known 
to  the  plaintiff  to  be  a  partner.     Ifc  was  nevertheless 
held  that  all  three  partners  were   liable  jointly  for  a 
breach  of  the  agreement,  inasmuch  as  the  agreement 

(fc)  Comb's  case,  9  Co.  76  I;  Wilks  v.  Back,  2  East,  141. 

(/)  Farlie  v.  Fen  ton,  L.  R.  5  Ex.  169;  Ex  parte  Hartop,  12Ves. 
352;  Russell  tvReece,  2  Car.  &  Kir.  669.  But  even  in  this  case 
the  contract  may  be  so  worded  as  to  bind  the  agent.  See  Paice 
v.  Walker,  L.  R.  5  Ex.  173;  Calder  v.  Dobell,  L.  R.  6  C.  P.  486. 

(HI)  See  Peterson  v.  Gandasequi,  15  East,  62;  Thompson  v. 
Davenport,  9  B.  &  C.  78;  and  the  note  to  those  cases  in  2  Smith, 
L.  C.  If  a  man  contracts  for  "my  principal;"  the  principal,  al- 
though undisclosed,  and  not  the  agent,  is  liable:  unless  there  is 
some  special  custom  rendering  the  agent  personally  liable.  But 
if  there  be  such  a  custom  the  agent  will  be  liable,  see  Fleet  v. 
Murton,  L.  R.  7  Q.  B.  126. 

(n)  9  M.  &  W.  79,  and  11  M.  &  W.  315,  overruling  Beckham  v. 
Knight,  4  Bing.  N.  C.  243. 
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Bk.  II.  Caap. 
1.  Sect,  5. 


Parol  con- 
tracts. 


Liability  of 
dormant 

[ *179] 

partners. 

One  partner 
only  liable, 
he  ouly 
being  dealt 
with. 

Examples. 


itself  was  clearly  entered  into  by  the  firm,  and  Drake, 
like  any  other  undisclosed  principal,  was  liable  to  be 
sued  as  soon  as  his  position  was  discovered. 

In  conformity  with  the  same  principle,  if  one  part- 
ner acting  in  fact  for  the  firm,  orders  goods  and  they 
are  supplied  to  him.  the  firm  will  be  liable  to  pay  for 
them,  although  no  mention  was  made  of  his  co-part- 
ners (o),1  and  they  were  unknown  to  the  seller  of  the 
goods  (p).  So,  if  A.  in  his  own  name  only  under- 
writes a  policy  of  insurance,  but  the  profit  or  loss  aris- 
ing from  the  transaction  is  to  be  divided  between  him 
and  B.,  both  A.  and  B.  will  be  liable  to  the  insured  (q). 

These  cases  establish  the  important  proposition,  that 
dormant  partners  are  liable  for  the  debts  of  the  firm, 
*  notwithstanding  their  connection  with  the  firm  was  un- 
known to  its  creditors  when  the  debts  were  contracted. 

On  the  other  hand,  if  one  partner  only  is  dealt  with, 
and  the  circumstances  are  such  as  to  show  that  he  was 
acting  and  was  dealt  with  on  his  own  account,  i.e.,  as  a 
principal,  and  not  as  the  agent  of  the  firm,  he  alone  is 
responsible  (r).'2 

Thus,  where  persons  work  a  coach  in  partnership, 
each  having  his  own  horses,  and  one  of  them  orders 
fodder  on  his  own  account,  he  alone  is  liable  for  it  (s). 
So,  in  the  ordinary  case  of  an  agreement  between  an 
author  and  a  publisher,  to  the  effect  that  the  publisher 
shall  pay  for  the  paper,  printing,  and  other  expenses 
of  publication,  and  that  after  reimbursing  himself  and 
deducting  a  commission,  the  profits  shall  be  divided 
equally,  the  author  is  not  liable  for  the  paper  or  print- 

(o)  City  of  Lond.  Gas  Lt.  and  Coke  Co.  v.  Nicholls,  2  Car.  & 
P.  365;  Whitwell  v.  Perrin,  4  C.  B.  N.  S.  412. 

(p)  Ruppell  v.  Roberts,  4  Nev.  &  Man.  31;  Robinson  r.  Wilk- 
inson, 3  Price,  538;  Bottomley  v.  Nuttall,  5  C.  B.  N.  S.  122. 

(q)  Brett  v.  Beckwith,  3  Jur.  N.  S.  31  M.  R. 

(r)  See,  in  addition  to  the  cases  cited  below,  Ex  parte  Eyre.  1 
Pht  227. 

(s)  Barton  7).  Hanson,  2  Taunt.  49.  Mr.  Collyer  treats  this  as 
an  exception  depending  on  particular  custom,  but  this  view  is 
not  correct.  The  law  is  the  same  in  Scotland  ;  see  Jardine  v. 
M'Farlane,  3  Ross.  L.  C.  on  Com.  Law.  575. 

1  Jackson  v.  Bohrman,  59  Wis.  422  (1884);  Gage  v.  Rollins,  10 
Met.  348  (1845);  Mifflin  v.  Smith,  17  S.  &  R.   165  (1828);  Morse 
«;.  Richmond,  97  111.  303^1881);  Strauss  v.  Jones,  37  Texas,  313 
(1873);  Poole  v.  Lewis,  75  N.  Ca.  417  (1876):  Ho  well  v.  Adams, 
68  N.  Y.  314  (1877). 

2  McNaughton's  App.  101  Pa.  St.  550  (1882)  :  Fosters.  Barnes, 
81  Pa.  St.   377  (1876)  ;  Evans  v.  Winston,  74  Ala.   349   (1883) ; 
Bank  ?;.  Sawyer,  38  Ohio  'St.  339  (1882).     It  makes  no  difference 
that  the  firm  ultimately  received  the  benefit  of  the  individual 
partner's  loan  or  purchase. 
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ing  which  may  have  been  supplied  and  executed  for  the  Bk.  II.  Chap. 
.  publisher  (<)•  L  Sect-  5- 

With  respect  to  contracts  in  writing  it  is  to  be  ob-  Form  of 
served  that  a  contract  or  other  instrument  required  by  written  con- 
statute  to  be  in  writing  and  signed  by  the  party  to  be  tracts- 
charged,  only  binds  those  partners  who  actually  sign 
it  (u);  but  if  signature  by  the  party  to  be  charged,  or 
his   agent,  is   sufficient,  the  signature  of  one  partner, 
in  the  name  or  on  behalf  of  the  firm,  will  bind  all  the 
partners  (v). 

It  is  often  a  matter  of  difficulty  to  determine  whether 
a  particular  contract  is  entered  into  by  the  firm  through 
one  of  the  partners  or  by  that  one  partner  only.  There 
is  nothing  to  prevent  one  person  from  entering  into  a 
contract  as  a  principal,  and  yet  for  and  on  behalf  of 
another  (x) ;  and  when  A.  enters  *  into  a  contract  for  [  *  180] 
B.,  it  may  not  be  easy  to  say  whether  it  is  B.  who  con- 
tracts, or  whether  it  is  A.  for  B.'s  benefit.  And  yet 
the  true  answer  to  this  question  determines  whether  B. 
is  or  is  not  liable  on  the  contract.  The  cases  on  this 
subject  relate  principally  to  bills  of  exchange  and  prom- 
issory notes,  to  which  it  is  now  proposed  to  pass. 

3. — Bills  of  exchange  and  promissory  notes. 

Although   an  ordinary  contract  not  under  seal,  en-  3    Bills  and 
tered  into  by  an  agent  for  an  undisclosed  principal,  is  notes, 
binding  on  that  principal  when  discovered,  and  he  can 
be  sued  upon  it,  the  same  rule  does  not  apply  to  bills 
of  exchange  and  promissory  notes.     For,  subject  to  the 
qualification  that  the  name  of  a  firm  is  equivalent  to 
the  name  of  all  the  persons  liable  as  partners  in  it  (?/), 
no  person  whose  name  is  not  on  a  bill  or  note  is  liable 

(t]  See  the  Scotch  case  of  Venables  v.  Wood,  3  Ross.  L.  C.  on 
Com.  Law,  529 ;  Wilson  v.  Whitehead,  10  M.  &  W.  503  ;  but  see 
Gardiner  v.  Childs,  8  C.  &  P.  345,  where  the  paper  was  supplied 
for  the  specific  book. 

(a)  Swift  v.  Jewsbury,  L.  R.  9  Q.  B.  301,  reversing  Swift  v. 
Winterbotham,  8  Q.  B.  244. 

(v)  See  Duncan  v.  Lowndes,  3  Camp.  478.  In  Ex  parte  Hard- 
ing, 12  Ch.  D.  557,  a  letter  of  guarantee  was  so  framed  as  to  bind 
the  firm  and  also  those  who  signed  it  separately. 

(x)  See,  in  addition  to  the  cases  cited  hereafter,  Gadd?:.  Hough- 
ton,  1  Ex.  D.  357  ;  Hough  v.  Manzanos,  4  Ex.  D.  104  :  Southwell 
*.  Bowditch,  1  C.  P.  D.  374  ;  Paice  v.  Walker,  L.  R.  5  Ex.  173. 
See.  also,  Kay  c.  Johnson,  2  Hem.  &  M.  118,  where  an  agree- 
ment for  a  lease  entered  into  by  directors  was  enforced  against 
them  .individually. 

(y)  45  &  4G  Viet.  c.  61,  |  23  (2)  ;  and  infra,  note  (6)  ci  seq. 
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Bk.  II.  Chap. 
1.  Sect.  5. 


(a)  Bills  in 
name  of 
firm. 


[  *  181] 

Edmunds  v. 
Bushell. 


to  be  sned  upon  it  (a;).1  lu  order,  therefore,  that  a  bill 
or  note  may  be  binding  on  a  firm,  the  name  of  the  firm 
or  the  names  of  all  its  members  must  be  upon  it;  and 
if  the  names  of  one  or  more  of  the  partners  only  are 
upon  it,  the  others  will  not  be  liable  to  be  sued  upon 
the  instrument,  whatever  may  be  their  liability  as  re- 
gards the  consideration  for  which  it  may  have  been 
given  (a). 

First,  as  regards  bills  having  the  name  of  the  firm 
upon  them.  A  bill  drawn,  indorsed,  or  accepted  in  the 
name  of  the  firm  is  considered  as  bearing  the  names  of 
all  the  persons  who  actually  or  ostensibly  compose  the 
firm  at  the  time  its  name  is  put  to  the  bill;  and  conse- 
quently all  those  persons,  including  *  as  well  dormant 
as  quasi- partners,  may  be  sued  upon  the  bill  (6).2 

Thus,  where  A.  employed  B.  to  carry  on  his  business, 
and  such  business  was  carried  on  by  B.  for  A.  under 
the  name  of  B.  &  Co.,  a  bill  accepted  by  B.  in  the  name 
of  B.  &  Co.,  for  the  purposes  of  the  business,  was  held 
to  be  the  acceptance  of  A. ;  although  B.  had  positive  in- 
structions not  to  accept  bills,  and  the  holder  of  the  bill, 
who  was  an  indorsee  for  value,  knew  nothing  of  A.  or 
B.  or  of  the  business  (c). 


(z)  Ib.  \  23;  and  Lloyd  v.  Ashby,  2  C.  &  P.  138  ;  Ducarry  v. 
Gill,  4  ib.  121  ;  Eastwood  v.  Bain,  3  H.  &  N.  738. 

(«)  Bottomley  v.  Nuttall,  5  C.  B.  N.  S.  122  ;  Miles'  claim,  9 
Ch.  635.  As  to  the  difference  between  an  acceptance  in  the  form 
A.  for  B..  and  B.  per  proc.  A.,  see  O'Reilly  r.  Richardson,  17  Ir. 
Com.  Law.  Rep.  74.  Bills  may  be  made  payable  to  the  holder 
of  an  office  for  the  time  being,  45  &  46  \7ict.  c.  61,  §  7  (2).  In 
Odell  v.  Cormack,  19  Q.  B.  D.  223,  a  bill  drawn  on  Cormack 
Brothers  was  accepted  by  Carter  for  Margaret  Cormack  &  Self. 
Carter  was  not  a  partner  with  her,  and  had  no  authority  to  ac- 
cept bills  for  her  either  in  her  own  name  or  in  the  name  of  the 
firm  in  which  she  carried  on  business,  and  she  was  held  not  lia- 
ble on  the  bill. 

(1>)  45  &  46  Viet.  c.  61,  $  23  (2).  See,  as  to  dormant  partners, 
Swan  v.  Steele,  7  East,  210;  Wintle  v.  Crowther.  1  Cr.  &  .).  31G; 
and  as  to  (/«««/- partners,  Gurney  v.  Evans,  3  H.  &  X.  1:2'2.  A 
clerk  who  affixes  the  name  of  the  firm  is  not  liable  on  the  bill. 
Wilson  v.  Barthrop,  2  M.  &  W.  863. 

(c)  Edmunds  v.  Bushell,  L.  R.  1  Q.  B.  97. 

1  Siegel  v.  Chidsey,  28  Pa.  St.  279  (1857)  ;  Dryer  r.  Sander. 
Mo.  400  (1871)  ;  Uhlerw.  Browning,  28  N.  J.  L.79  (1859)  ;  Bank 
x.  Thomas,  47  N.  Y.    15  (1871)  ;  Ostrom  v.   Jacobs.  9  Met.    454 
(1845).     There  have,  however,  been   decisions  to  the  contrary. 
See  Paine  v.   Dwinel,  53   Me.    52  (1863) .;  Sessums  v.    Henry.  38 
Texas,  37  (1873) ;  Tucker  v.  Peaslee.  36  N.  H.  167  (1858)  ;  Seefc  ' 
v.  Feteher,  53  Iowa,  330  (1880)  ;  Hill  v.  Voorhies,  2:2  Pa.   St. 
(1857). 

2  Kimbro  v.  Ballitt,  22  How.  256  (1859)  ;  Smith  r.  Collins.  1 
Mass.  388  (1874)  ;  Moorehead  v.  Gilmore,  77  Pa.  St.   118  (187 


FORM  OF  CONTRACT — BILLS.  253 

Moreover,  if  two  partners,  A.  &  B.,  carry  on  business  Bk.  II.  Chap, 
in  the  name  of  A.,  a  bill  accepted  by  B.  in  the  name  of  *•  Sect-  l>- 
A.  for  the  purposes  of  the  partnership   will   bind   both  Stephens  r. 
partners,  although  addressed  to  A.  at  a  place  where  he  Reynolds, 
carries  on  a  separate  business  (d). 

If  there  are  two  firms  with  one  name,  a  person  who  is  Two  firms 
member  of  both  firms  is  liable  to  be  sued  on  all  bills  with  one 
bearing  that  name,  and  binding  on  either  firm.     But  if  name- 
a  member  of  only  one  of  the  two  firms  is  sued  on  the 
bill,  his  liability  will  depend  first  on  the  authority  of 
the  person  giving  the  bill  to  use  the  name  of  the  firm 
of  which  the  defendant  is  a  member;  and,  secondly,  on 
whether  the  name  of  that  firm  has  in  fact  been  used. 
If  both  these  questions  are  answered  in  the  affirmative, 
he  will  be  liable,  but  not  otherwise. 

Thus  in  Swan  v.  Steele  (e)  there  were  two  firms  of  Swan  v. 
Wood  &  Payne,  one  a  cotton  firm,  the  other  a  grocer's  Steele. 
firm.  The  defendant  Steele  was  a  partner  in  the  cotton 
firm  only.  A  bill  was  paid  to  the  cotton  firm  for  a 
debt  due  to  it,  and  was  made  payable  to  its  order.  This 
bill  was  indorsed  in  the  name  of  "Wood  &  Payne"  by 
Hteele's  co-partners,  for  a  debt  owing  to  the  plaintiff 
by  the  grocer's  firm,  to  which  Steele  did  not  belong. 
Steele  was  nevertheless  held  liable  on  this  bill,  *the  [*182] 
plaintiff  being  a  bond  fide  holder  for  value,  without  no- 
tice that  any  fraud  on  Steele  was  being  committed.  In 
this  case  the  bill  was  properly  endorsed  ''Wood  & 
Payne,"  and  the  only  question  was  who  constituted  that 
firm.  The  bill  could  only  have  been  indorsed  by  the 
cotton  firm.  Steele  was  a  member  of  it,  though  he  was 
not  a  member  of  the  firm  for  whose  debt  his  partners 
paid  it  away.  Lord  Ellenborough  held  Steele's  liabil- 
ity to  be  too  clear  for  argument:  for  Steele  was  a  mem- 
ber of  the  indorsing  firm,  and  his  co-partners  in  that 
firm  were  guilty  of  a  fraud  on  him,  of  which  the  plain- 
tiffs had  no  notice. 

Again,  persons  may  carry  on  business  in  partnership  Name  of 
in  the  name  of  one  of  themselves,  and  if  they  do  they  firm  same  as 
expose  themselves  to  serious  liability.     Primd  facie  his 
acceptances  will  bind  them,  even  although  dishonestly 
given  (  /  ).1     At  the  same  time  if  they  can  show  that  he 

(d)  Stephens  v.  Reynolds,  5  H.  &  N.  513,  and  at  Nisi  Prius,  1 
Fos.  &  Fin.  739,  and  2  ib.  147.     N.  B.— The  bill  was  drawn  on 
Reynolds  at  Woolwich,  not  at  "Walworth,  as  stated  in  1  Fos.  & 
Fin.  740. 
>    0)  7  East,  210. 

(/)  See  5  C.  P.  D.  123  and  124. 

1  The  presumption  in  such  a  case  seems  to  be  that  the  accept- 
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gave  the  bills  as  his  own  and  not  as  the  bills  of  the  firm, 
they  will  not  be  liable  even  to  a  bond  fide  holder  fpr 
value.  This  was  decided  by  the  Court  of  Appeal  in 
The  Yorkshire  Banking  Co.  v.  Beatson  (gr),  in  which 
the  law  on  this  subject  will  be  found  exhaustively  ex- 
amined. In  that  case  an  accommodation  acceptance 
given  by  one  partner  in  his  own  name  was  held  not 
binding  on  his  dormant  partner,  as  the  acceptance  was 
not  intended  to  bind  him,  and  was,  in  truth,  a  private 
transaction,  and  was  not  entered  in  the  books  of  the 
firm.  The  fact  that  the  plaintiffs  took  the  bill  as  the 
bill  of  the  persons,  whoever  they  were,  who  might  be 
associated  with  the  partner  whose  name  was  on  the  bill, 
was  held  immaterial.  The  plaintiffs  never  knew  of  or 
gave  credit  to  anyone  else. 

If  A.,  B.  &  C.  are  partners,  and  A.  draws  a  bill  of  ex- 
change on  B.,  and  he  accepts  the  bill,  A.,  B.  &  C.  can- 
not be  sued  upon  it;  and  this  is  so  whether  A.,  B.  &  C. 
have  a  business  name  or  not  (h) ;  and  even  although  the 
bill  may  have  been  used  for  the  joint  benefit  of  the  three 
partners  (i).  Even  if  it  is  agreed  that  the  business  of 
the  three  shall  be  carried  on  in  the  name  *  of  one  of 
them,  it  will  not  follow  that  all  bills  accepted  by  him 
will  bind  all  the  three  partners.  The  question  remains 
whose  bill  is  it  ? 

Miles'  claim.  This  was  decided  by  the  Court  of  Appeal  in  Chancery 
in  Miles'1  claim  (j).  There  four  firms,  F.  &  Co.,  M.  & 
Co.,  M.  &  L.,  and  A.  &  Co.,  engaged  in  a  joint  adven- 
ture, and  agreed  to  carry  on  business  under  the  name 
of  F.  &  Co.,  and  to  divide  profits  and  losses  in  equal 
shares.  They  also  agreed  that  funds  for  the  adventure 
should  be  raised  by  the  drafts  of  -any  one  of  the  four 

'  (g)  5  C.  P.  D.  109,  affirming  S.  C.  4  ib.  204,  but  on  different 
grounds.  N.  B. — The  Court  set  aside  the  verdict  of  the  jxiry. 
See,  also,  South  Carolina  Bank  v.  Case,  8  B.  &  C.  427  ;  Ex  parti 
Law,  3  Deac.  541. 

(h)  See  Nicholson  v.  Ricketts,  2  E.  &  E.  497,  and  Miles'  claii 
9  Ch.  635. 

(i)  Ibid. 

(j)  9Ch.  635. 

anccs  are  individual  and  not  firm  obligations.  See  Bank  v.  Cox, 
38  Me.  500  (1854);  Bank  v.  Ingraham,  58  Barb.  290(1870);  Boyle 
v.  Skinner,  19  Mo.  82(1853);  Strauss  v.  Waldo,  25  Ga.  641  (1858); 
In  Mifflin  v.  Smith,  17  S.  &  R.  165  (1828),  it  was  held  that  the 
act  is  presumably  that  of  the  partnership.  The  presumption  that 
the  act  is  the  individual  partner's  can  be  rebutted  by  evidenc 
showing  the  transaction  a  partnership  matter.  Winship  r.  Haul 
of  U.  S.  5  Pet.  529  (1831);  See  Gavin  v.  Walton,  14  Lea. 
(1885);  Theilen  v.  Hann,  27  Kan.  778  (1882);  Getchell  v.  Foster, 
106  Mass.  42  (1870). 
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firms  on  the  others :  bills  were  drawn  by  M.  &  Co.  on  Bk.  II.  Chap. 
A.  &  Co.,  on  M.  &  L.,  and  on  F.  &  Co.,  and  were  duly  L  Secc-  5- 
accepted.  It  was  held  that  none  of  these  bills  bound 
all  four  firms  jointly.  As  regards  the  bills  drawn  on 
A.  &  Co.,  and  on  M.  &  L.,  the  case  presented  no  diffi- 
culty, for  it  is  plain  that  these  bills  were  not  drawn  or 
accepted  in  the  name  in  which  the  joint  adventure  was 
carried  on.  As  regards  the  bills  accepted  by  F.  &  Co., 
which  was  the  name  under  which  the  joint  adventure 
was  carried  on,  there  was  an  ambiguity;  but  the  court 
held  that  this  name,  used  as  it  was,  really  meant  the 
separate  firm  F.  &  Co.,  and  not  the  four  firms  engaged 
in  the  adventure,  and  that  there  was  no  sufficient  reason 
for  holding  it  to  mean  anything  else. 

Again,  in  Hall  v.  West  (&),  three  brothers  of  the  Hall  v.  West, 
name  of  Dawson  carried  on  in  partnership  under  the 
name  of  Dawson  &  Sons,  the  business  of  millers,  farm- 
ers, coal  and  corn  dealers,  and  bone  crushers.  The  de- 
fendant wafe  a  dormant  partner  in  the  bone  crushing 
business  only.  Dawson  &  Sons  overdrew  their  account 
with  their  bankers,  who  knew  nothing  of  West,  nor  of 
his  connection  with  the  bone  business.  Having,  how- 
ever, discovered  this,  they  sued  him  for  the  amount  of 
the  overdrawn  account.  He  was  held  not  liable;  for  in 
point  of  fact  the  balance  due  to  the  bankers  was  not  in 
respect  of  any  debt  contracted  by  Dawson  &  Sons  in 
connection  with  the  bone  crushing  business;  it  was  not, 
therefore,  as  between  the  partners  themselves  a  debt  of 
the  firm  of  which  the  defendant  *was  a  member;  and  [  *  184] 
there  was  no  apparent  as  distinguished  from  real  au- 
thority on  which  the  bankers  could  rely  as  against  West. 

In  the  same  case  bills  were  drawn  by  West  on  and 
accepted  by  Dawson  &  Sons.  With  one  exception  these 
bills  were  drawn  for  purposes  unconnected  with  the 
bone  business.  On  the  facts  stated  (but  which  it  is 
unnecessary  here  to  detail)  the  court  held  that  all  these 
bills  had  in  fact  been  paid:  it  became  unnecessary,  there- 
fore, to  consider  whether  West  could  have  been  sued  as 
an  acceptor.  It  was  contended,  on  the  authority  of 
Baker  v.  Charlton  (Z),  that  he  was  liable;  but  the  Court 

(k)  A  special  case  decided  in  the  Exchequer,  and  afterwards  in 
the  Exchequer  Chamber,  in  June,  1875.  The  above  note  of  the 
case  is  taken  from  shorthand-writer's  notes  of  the  judgments. 

(/)  In  Baker  v.  Charlton,  Peake,  111  (ed.  3),  two  firms  carried 
on  business  under  the  name  of  J.  King  &  Co.  The  defendant 
was  partner  in  one  of  them  only,  but  his  co-partners  were  mem- 
bers of  both  firms;  the  defendant  was  sued  by  an  indorsee  on  a 
bill  drawn  by  his  co-partners  in  the  name  of  "J.  King  &  Co.;" 
the  defendant  resisted  the  action  on  the  ground  that  the  bill  was 
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of  Exchequer  (m)  dissented  from  that  case  and  ex- 
pressed a  clear  opinion  that  West  could  not  have  been 
liable  as  an  acceptor  of  the  bills,  with  the  exception  of 
the  one  which  had  been  given  for  the  purposes  of  the 
bone  business  in  which  he  was  a  partner.  The  Court 
of  Exchequer  Chamber  expressed  no  opinion  on  this 
point,  it  being  unnecessary  to  do  so. 

Secondly,  as  regards  bills  not  drawn,  accepted,  or  in- 
dorsed by  the  firm  in  proper  form.  In  the  absence  of 
evidence  to  the  contrary,  a  partner  has  no  authority  to 
use  for  partnership  purposes  any  other  name  than  the 
name  of  the  firm  («); :  and  if  he  does,  and  there  is  any 
substantial  variation  which  cannot  be  shown  to  be  au- 
thorised by  his  co-partners,  the  firm  will  not  be  liable. 
If,  however,  there  is  no  substantial  variation,  the  firm 
will  be  bound.2 

In  Faith  v.  Richmond  (o),  persons  carrying  on  busi- 
ness in  ^partnership  under  the  name  of  The  Newcastle 
and  Sunderland  Wallsend  Coal  Company,  were  held 
not  liable  on  a  note  issued  in  the  name  of  The  New- 
castle Coal  Company;  and  in  Kirk  v.  Blurton  (p), 
where  two  persons  earned  on  business  under  the  namn 
of  John  Blurton,  one  of  them  was  held  not  liable  on  a 
bill  drawn  and  indorsed  by  the  other  in  the  name  of 
John  Blurton  &  Co. 

On  the  other  hand,  in  Norton  v.  Seymour  (g),  where 
the  name  of  the  firm  was  Seymour  &  Ayres,  a  promissory 


not  drawn  by  the  firm  to  which  he  belonged,  but  by  the  other; 
but  Lord  Kenyon  declared  the  defence  invalid.  Having  traded 
with  persons  under  the  style  of  "J.  King  &  Co.,"  the  defendant 
was  liable  on  bills  drawn  by  them  in  that  name.  See,  also, 
Davidson  v.  Robertson,  3  Dow,  218;  McNairv.  Fleming,  1  Mont. 
Part.  37,  and  3  Dow,  229.  But  Baker  v.  Charlton  cannot  now  be 
relied  on. 

(m)  i.e.  Kelly,  C.  B.,  and  Amphlett,  B. 

(»)  Kirk  v.  Blurton,  9  M.  &  W.  284;  Hambro'  v.  Hull  anc 
London  Fire  Insur.  Co.,  3  H.  &N.  789. 

(o)  11  A.  &E.  339. 

(p)  9  M.  &  W.  284.  This  case  was  decided  on  the  right  prin- 
ciple: but  most  persons  will  probably  agree  with  Martin,  B.,  in 
thinking  that  the  principle  was  not  properly  applied,  and  that  it 
should  have  been  left  to  the  jury  to  say  whether  John  Blurton 
and  John  Blurton  and  Co.  did  not  in  fact  mean  the  same  thing. 
See  per  Martin,  B.,  5  H.  &  N.  517. 

(q)  3  C.  B.  792.  % 


1  Markham  v.  Hazen,  48  Ga.  570  (1873);  Tilford  v.  Ramsey,  37 
Mo.  563  (1866);  Kirby  v.  Hewitt,  26  Barb.  607  (1858). 

2  Whether  the  variation  is  material  or  not  is  a  question  for  the 
jury.     Kinsman  v.  Dallam,  5  Mon.  (Ky.)  382  (1866);  Tilford  v. 
Ramsey,  37  Mo.  563  (1827). 
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note  signed  by  one  of   the  partners  thus  —  "  Thomas  Bk.  II.  Chap. 
Seymour  &  Sarah  Ayres"  was  held  to  bind  both.  1.  Sect.  5. 

In  the  above  cases  of  Faith  v.  Richmond  and  Kirk  v.  Effect  of 
Blurton,  the  name  used  was  not  the  name  of  the  firm  freqiient  use 
sought  to  be  made  liable,  nor  was  there  any  evidence  to  of  wronS 
show  that  the  firm  was  in  the  habit  of  making  use  of  n< 
the  name  in  question.      If  there  had  been  such  evidence 
the  firm  would  have  been  liable;  for  whatever  the  name 
used  may  be,  if  it  is  that  ordinarily  employed  by  a  part- 
ner whose  business  it  is  to  attend  to  the  bills  and  notes 
of  the  firm,  the  other  partners  will  not  be  heard  to  say 
that  such  name  is  not  the  name  of  the  firm  for  the  pur- 
pose for  which  he  has  habitually  used  it.1 

Therefore,  where  the  name  of  a  firm  was  Hapgood  &  Williamson 
Co.,  but  the  managing  partner  was  in  the  habit  of  in-  r-  Johnson. 
dorsing  bills  of  the  firm   in  the  name  of  Hapgood  & 
Fowler,  which  had  formerly  been  the  name  of  the  firm, 
it  was  held  that  such  indorsement  was  valid,  although 
the  other  partners  were  not  shown  to  have  authorised 
the  use  of  the  name  in  question  (r). 

Again,  although  in  Faith  v.  Richmond  and  Kirk  v.  Liability  of 
Blurton,  the  firm  was  held  not  bound,  in  consequence  Pefsons 
of  the  name  of  the  firm  not  being  used,  those  members 
of  the  firm  who  actually  made  use  of  the  names  in 
question  were  held  liable;  for  the  name  used  was  made 
theirs  by  their  own  act  (s).     Upon  the  *  same  princi-  [  *  186] 
pie,  if  blank  bills  are  drawn  and  indorsed  by  a  firm, 
and  before  they  are  negotiated  one  partner  dies  and 
the  name  of  the  firm  is  changed  by  the  surviving  part- 
ners, an^l  the  bills  previously  drawn  and  indorsed  are 
then  negotiated;  these  bills  will  be  binding  on  the  new 
firm,  although  the  name  on  the  bills  is  that  of  the  old 
firm  and  not  that  of  the  ne<v  (t). 

A  bill  drawn  on  a  firm  by  a  wrong  name  and  ac-  Cases  in 
cepted  in  its  right  name,  binds  the  firm  (u);  and  a  bill  which  error 
drawn  on  a  firm   and  accepted  by  one  partner  in   his  i 

(r)  Williamson  v.  Johnson,  1  B.  &  C.  146. 

(s}  So  in  Wild  r^Keep,  6  C.  &  P.  235,  a  person  of  the  name  of 
Joseph  Keep  was  held  liable  on  a  bill  accepted  by  himself  in  the 
name  of  John  Keep  &  Co. 

(t)  Usher  v.  Dauncey,  4  Camp.  97.  If  a  change  is  made  in  a 
firm,  and  by  a  mistake  a  contract  is  entered  into  with  it  in  its 
old  name,  the  members  of  the  new  firm  may  sue  on  it,  provided 
the  other  party  is  not  prejudiced  by  their  so  doing,  Mitchell  v. 
Lapage,  Holt,  N.  P.  Ca.  253.  But  see  Boulton  v.  Jones,  2  H.  & 
N.  564. 

(u)  Lloyd  v.  Ashby,  2  B.  &  Ad.  23. 

1  Folk  v.  Wilson,  21  Md.  538  (1864);  Mifflin  v.  Smith,  17  S.  & 
E.  165  (1828). 
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own  name  only,  has  been  held  to  bind  the  firm  on  the 
ground  that  the  word  "  accepted,"  if  written  by  one  of 
the  partners,  is  sufficient  without  any  signature;  and 
that  his  signature,  if  affixed,  may  be  treated  as  redund- 
ant (x}.  But  there  is  no  other  case  in  which  a  firm  is 
liable  on  a  negotiable  instrument,  made,  drawn,  or  in- 
dorsed in  the  name  of  one  of  the  partners  only  (r/), 
unless  indeed  his  name  is  the  name  of  the  firm  (z). 
Even  a  bill  drawn  on  one  partner  and  accepted  by  him 
on  behalf  of  the  firm  does  not  bind  the  firm,  the  other 
partners  not  being  drawees  (a). 

A  bill  drawn  on  a  firm  and  accepted  by  one  partner 
in  the  name  of  the  firm  and  in 'his  own  name,  does  not 
bind  him  separately  if  the  firm  is  bound  by  his  ac- 
ceptance (b).  But  if  he  has  no  authority  to  bind  the 
firm  he  is  himself  liable  on  the  bill.  This  was  held  in 
Owen  v.  Van  Uster  (c),  where  a  bill  was  drawn  on 
"  The  Allty-Crib  Mining  Company"  and  was  *  ac- 
cepted "per  proc.  The  Allty-Crib  Mining  Company,  W. 
T.  Van  Uster,  London,  Manager." ,  It  was  held  that 
Van  Uster  was  personally  liable  on  this  bill,  he  being 
one  of  the  company  on  which  the  bill  was  drawn,  and 
therefore  one  of  the  drawees,  and  also  an  acceptor.  » 

Thirdly,  as  regards  promissory  notes.  With  respect 
to  promissory  notes  the  following  rules  are  deducible 
from  the  cases: — 

1.  If  a  partner  promises  for  himself,  and  not  for 
himself  and  co- partners,  he  only  is  liable  on  the  note, 
though  he  may  promise  to  pay  a  partnership  debt  (d).1 

2.  If  several  partners  sign   a  note  in  this  fo^rm,  rt  I 
promise  to  pay,"  all  who  sign  the  note  are  liable  on  it, 
jointly  and  severally  (e).2 

(x)  Mason  v.  Kumsey,  1  Camp.  384;  Jenkins  v.  Morris,  10  M. 
&  W.  879;  Byles  on  Bills,  43  and  45.  ed.  11;  p.  47  tt  «cq.,  ed.  14. 
In  such  a  case  the  acceptor  may  also  be  sued  alone.  See  infra. 

(y)  Ernly  v.  Lye.  15  East/7;  Ex  parte  Bolitho,  Buck,  100; 
Lloyd  v.  Ashby,  2  C.  &  P.  138;  Williams  v.  Thomas,  6  Esp.  18. 

(z)  As  to  which,  see  ante,  pp.  Id2,  183. 

(a)  Nicholls  v.  Diamond,  9  Ex.  154;  Mare  v.  Charles.  5  E. 
B.  978. 

(b)  Re  Barnard,  32  Ch.  D.  447;  Malcolmsoii  r.  Malcolnison,  L. 
R.  Ir.  1  Ch.  D.  228. 

(c)  10  C.  B.  318.     The  company  in  this  case  was  a  mere  part- 
nership. 

(d)  Siffkin  v.  Walker,  2  Camp.  308;  Murray  r.  Romervillc.  2 
Camp.  99,  note;  and  see  Ex  parte  Harris,  1  Madd.  583. 

(e)  Clarke  v.  Blackstock,  Holt,  N.  P.  C.  474;  March  r.  Ward. 
1  Peake,  177  (ed.  3). 

1  See  cases  cited  in  note  1,  p.  180. 

2  That  such  a  note  is  primd  facie  the  individual  obligation  of 
the  partners  and  not  that  of  the  firm,  see  Elliuger's  Appeal,  7 
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3.  If  one  partner  promises  in  the  name  of  the  firm  to  Bk.  II.  Chap, 
pay  that  for  which  he  and   not  the  firm  is  liable,  the  1-  Sect,  o. 
promise  binds  him,  at  all  events.     As  an  illustration  of  Promise  by 
thin,  reference  may  be  made  to  Shipton  v.  Thornton  (f. )  one  in  name 
There  the  defendant,  a  partner  in  the  house  of  Thorn-  °f  nrui- 

ton  and  West,  was  solely  liable  to  the  plaintiff  for  cer-  Shipton  v. 
tain  freight,  and  he  gave  the  plaintiff  a  note  in  this  form: 

I  HEREBY  engage  to  pay  the  amount  of  freight,  &c., 
I  am,  &c., 

R.  &  R.  THOBNTOX  &  WEST. 

On  this  note  the  defendant  was  held  separately  liable. 

4.  One   partner  has  no  authority,  as  such,  to   bind  Joint  and 
himself    and    co-partners    jointly  and    severally    (gr).1  several  notes. 
But  if  some  members  of  a  firm  make   a  joint   and  sev- 
eral promissory  note  they  will  be  personally  liable,  al- 
though they  may  have  signed  only  on  behalf  of  them- 
selves and  co-partners;    and   persons  signing  notes  in 

the  following  forms  have  been  held  liable  on  them  as 

*  makers,  and  not  merely  incidentally  as  members  of  [  *  188] 

the  company  to  which  they  belonged. 

WE  jointly  and  severally  promise  to  pay,  &c.,  value  re-  Healey  v. 

ceived,  for  and  on  behalf  of  the  Wesleyau  Newspaper  As-  Story. 

sociation. 

PARKER  STORY,         "I  TV  ,,., 

JAMES  WARE,  }  Doctors  (A). 

WE,  the  directors  of  the  Royal /Bank  of  Aiistralia,  for  penkivil  v 
ourselves  and  other  shareholders  of  this  company,  jointly  r;onne]i 
and  severally  promise  to  pay,  &c.,  value  received  on  ac- 
count of  the  company. 

T.  W.  SUTHERLAND,  1 

J.  CONNELL,  I  Directors  (i] 

M.  BOYD, 

A.  DUFF, 

(/)  9A.&E.  314.     See,  too,  Hudson  v.  Robinson,  4  M.  &S.  475. 

(g)  Maclae  v.  Sutherland,  3  E.  &  B.  1,  which  shows  that  a 
joint  and  several  promissory  note  is  valid  as  a  joint  note,  though 
it  is  not  binding,  as  a  several  note,  on  any  person  who  does  not 
sign  it. 

(h)  Healey  v.  Story,  3  Ex.  3,  in  which  Story  and  Ware  were 
sued  jointly. 

(»')  Penkivil  v.  Connell,  5  Ex.  381,  in  which  Connell  only  was 
sued. 


Atl.  Rep.  180  (1886);  Dunnica  v.  Clinkscales,  73  Mo.  500(1881); 
Pahlman  v.  Taylor,  75  111.  629  (1874).  But  such  a  note  may  be 
shown  to  be  that  of  the  firm  where  it  has  actually  been  given,  to 
serve  partnership  purposes,  that  is,  where  the  firm  has  received 
the  consideration  on  which  it  was  given.  Frow  Jacobs  &  Co.'s 
Estate.  73  Pa.  St.  459  (1873);  Spalding  v.  Wilson,  80  Ky.  589 
(188:?);  In  re  Waldron,  98  N.  Y.  671  (1885). 

1  Ryerson  v.  Hendry.  22  Iowa,  480  (1867) :  Terrell  v.  Hurst,  76 
Ala.  588  (1884).     See  Marvin  v.  Wilber,  52  N.  Y.  270  (1873). 
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Bk.  II.  Chap. 
1.  Sect.  5. 

Bottomley  v. 
Fisher. 


Midland  Counties  Building 
WE  jointly  and  severally  promise  to  pay,  &c. 
W.  K.  HEATH,  \  TV 

S.  B.  SMITH, 

W.  D.  FISHER,  Secretary    /,  \. 


Promise  for         5.  If  a  partner  promises  for  himself   and  co-partner, 
self  and  co-     this  amounts  to  a  promise   by  the  firm  (I).     Accord- 
partners,         ingly  the  firm  has  been  held  liable  on  notes  in   the  fol- 
lowing form: — 


Gal  way  v. 
Matthew. 


[  *  189] 

Ex  parte 
Buckley. 


SIXTY  days  after  sight  I  pay  A.  or  order  £200,  value 
received. 

For  J.  MATTHEW, 
T.  WHITSMITH, 
T.  SMITHSON, 

J.  MATTHEW  (m}; 

and,  contrary  to  an  older  decision  (n),  the   firm  has 
been  held  liable  on  notes  in  the  form  following: — 

*  Leicester  and  Leicestershire  Bank. 

I  PROMISE  to  pay  the  bearer  on  demand  £5,  value  received. 
For  JOHN  CLARKE, 

EICHARD  MITCHELL, 
JOSEPH  PHILLIPS, 
THOMAS  SMITH, 

RICHARD  MITCHELL  (a). 


the  benefit 
of  a  contract. 


SECTION  VI.— LIABILITY  OF  PARTNERSHIPS  IN  RESPECT  OF 
CONTRACTS  NOT  BINDING  ON  THEM,  BUT  OF  WHICH  THEY 
HAVE  HAD  THE  BENEFIT. 

Effect  of  It  ig  an  erroneous  but  popular  notion  that  if  a  firm 

having  had  "obtains  the  benefit  of  a  contract  made  with  one  of  its 
partners,  it  must  needs  be  bound  by  that  contract 
Now,  although  the  circumstance  that  the  firms  obtains 
the  benefit  of  a  contract  entered  into  by  one  of  its  mem- 
bers tends  to  show  that  he  entered  into  the  contract  as 
the  agent  of  the  firm  (p),  such  circumstance  is  nomor 

(fc)  Bottomley  v.  Fisher,  1  H.  &  C.  211,  in  which  Fisher  onl 
was  sued. 

(I)  Smiths  Bailey,  11  Mod.  401;  Lane  r.  Williams,  2  Ver 
277  and  292;  Smith  ?;.  Jarves,  2  Lord  Raymond,  1484. 

(m)  Galway  v.  Matthew,  1  Camp.  403. 

(n)  Hall  v.  Smith,   1  B.  &  C.   407,  where  the   form  was   ' 

promise  to  pay for  A.  B.,  C.  D.,  and  E.  F.,  signed  A.  B.,' 

and  which  was  held  to  bind  A.  B.  separately. 

(o)  Ex  parte  Buckley,  14  M.  &  W.  469,  and  1  Ph.  562;  and 
parte  Clarke,  De  Gex,  153,  reversing  Ex  parte  Christie,  3  M. 
&  D.  736. 

(p)  Per  Rolfe,  B.,  in  Beckham  v.  Drake,  9  M.  &  W.  99,  100. 
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than  evidence  that  this  was  the  case,1  and  the  question  Bk.  II.  Chap, 
upon  which  the   liability  or  non -liability   of  the  firm  1-  Sect-  6- 
upon  a  contract  depends  is  not — Has  the  firm  obtained 
the  benefit  of  the  contract  ?  but — Did  the  firm,  by  one 
of    its    partners    or   otherwise,    enter    into    the    con- 
tract ?  (q). 

A  leading  case  on  this  head  is  Emly  v.  Lye   (r).  Emly  v. 
There  a  partner  drew  bills  in  his  own  name,  and  sent  ^ye- 
them  to  an  agent  of  the  firm  in  order  that  he  might  get 
them  discounted.    They  were  discounted,  and  the  money 
obtained  was  remitted  by  the  agent,  and  was  paid  to 
the  account  of  the  firm.     It  was  held  that  the  firm  was 
neither  liable  for  the  amount  of  the  bills  on  the  bills 
themselves,   nor  for   their   proceeds    on    the  common 
counts.     There  was  no  loan  to  the  partnership  ;  no  con- 
tract with  it ;  and  no  liability  attached  to  the  firm  by 
the  fact  'that  the  partner  who  alone  was  liable  had  ap- 
plied the  money  after  *  he  got  it  for  the  benefit  of  his  [  *  190] 
co- partners  as  well  as  for  the  benefit  of  himself. 

Again,  in  Sevan  v.  Leicis  (s),  one  partner  borrowed  Bevan  v. 
money,  and  executed  warrants  of  attorney  to  confess  Lewis, 
judgment.     The  money  which  he  obtained  was  applied 
by  him  for  the  benefit  of  the  partnership,  and  was  ob- 
tained in  part  with  the  knowledge  of  his  co-partner,  in 
order  that  it  might  be  so  applied.     But  it  was  held  that 
the  partnership  was  not  liable  for  the  money  ;  the  loan 
having  been  clearly  made  to  the  one  partner  against 
whom  alone  judgment  was  to  be  entered,  and  not  to  the 
firm  through  him.     So,  in  ordinary  cases,  when  one  Money 
partner  borrows  money  without  the  authority  of  his  co-  borrowed  by 
partners,  the  contract  of  loan  is  with  him  and  not  with  01 
the  firm  ;  and  the  nature  of  that  contract  is  not  altered 
by  his  application  of  the  money.     The  lender  of  the 
money  has,  therefore,  no  right  to  repayment  by  the 
firm,  although  the  money  may  have  been  applied  for  its 
benefit  (t),  unless  he  can  bring  himself  within  the  equit- 
able doctrine  referred  to  below. 

(q)  Per  Kolfe,  B.,  ubi  supra.  See,  too,  Kingsbridge  Flour  Mill 
Co.  v.  The  Plymouth  Grinding  Co.,  2  Ex.  718;  Ernesto.  Nicholls, 
6  H.  L.  C.  423.  Similarly,  the  fact  that  one  partner  only  has 
obtained  the  benefit  of  a 'contract,  does  not  show  conclusively 
that  1  he  firm  is  not  bound,  Ex  parte  Bonbonus,  8  Ves.  544. 

(r)  15  East,  7.  (s)  1  Sim.  376. 

(t)  See  Smith  v.  Craven,  1  Cr.  &  J.  500;  Hawtayne  v.  Bourne, 

1  See  Foster  v.  Barnes,  81  Pa.  St.  377  (1876)  ;  McNaughton's 
Appeal,  101  Pa.  St.  550  (1882) ;. Elliot  v.  Stevens,  38  N.  H.  311 
(1859);  Evans  v.  Winston,  74  Ala.  349  (1883);  which  held  that 
the  fact  that  a  firm  subsequently  receives  the  benefit  of  a  con- 
tract made  by  a  partner  acting  for  himself  alone  is  no  reason  why 
it  should  be  held  liable  on  that  contract. 
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The  same  rule  applies  to  goods,  services,  and  works 
supplied  to  or  done  for 'one  partner,  either  on  hi- 
account,  or  if  for  the  firm,  at  the  request  of  one  of  its 
members  acting  beyond  the  limits  of  his  appai1' 


Equitable 
doctrine  in 
these  oases. 


Bk.  II.  Chap. 
1.  Sect.  6. 

Goods 

supplied  to 

one  partner.  wen  ag  of  his  real  authority.  The  firm  does  not,  in  any 
case  of  this  sort,  enter  into  any  contract,  express  or  im- 
plied, with  the  person  dealing  with  the  partner  in  ques- 
tion, and  does  not  incur  any  obligation  towards  that 
person  by  reason  of  the  circumstance  that  it  gets  the 
benefit  of  what  he  has  done  (u).  The  principle  of  these 
decisions  governs  those  cases  in  which  one  partner  in 
breach  of  trust,  but  without  the  knowledge  or  consent 
of  his  co-partners,  *  applies  trust  money  over  which  he 
has  control  as  a  trustee,  to  the  purposes  of  the  firm. 
The  fact  that  the  firm  has  been  benefited  by  the  n 
in  question  does  not  necessarily  render  it  liable  to  the 
owners  of  the  money  (x). 

Where,  however,  money  borrowed  by  one  partner  in 
the  name  of  the  firm  but  without  the  authority  of  his 
co-partners  has  been  applied  in  paying  off  debts  of  the 
firm,  the  lender  is  entitled  in  equity  to  repayment  by 
the  firm  of  the  amount  which  he  can  show  to  have  been 
so  applied  :  and  the  same  rule  extends  to  money  bond 
fide  borrowed  and  applied  for  any  other  legitimate  pur- 
pose of  the  firm  (y).  This  doctrine  is  founded  partly 

7  M.  &  W.  595;  Burmester  v.  Norris,  6  Ex.  796:  Ricketts  r.  Ben- 
nett, 4  C.  B.  686;  The  Worcester  Corn  Exchange  Co.,  3  De  G.  M. 
&  G.  180;  Fisher  v.  Taylor,  2  Ha.  218.  In  all  these  cases  the 
firm  got  the  benefit  of  the  money  borrowed,  and  yet -was  held 
not  liable  to  repay  it. 

(u)  See,  in  addition  to  the  cases  already  cited.  Kingsbridge 
Flour  Mill  Co.  r.  PlyVnouth  Grinding  Co.,  2  Ex.  718;  Lloyd  v. 
Freshfield,  2  Car.  &  P.  325,  and  9  Dowl.  &  R.  19;  Gal  way  v. 
Matthew,  10  East,  264;  Kilgour  v.  Finlyson,  1  H.  Blacks.  ']55; 
{•:.<•  jxn-lc.  Wheatley,  Cooke's  Bank.  Law.  534.  ed.  8;  Ball  v.  Lanes- 
borough,  5  Bro.  P.  C.  480;  Ex  parte  Peele,  6  Ves.  603,  604;  Ex 
parte  Hartop,  12  ib.  352. 

(x)  Ex  parte  Apsey,  3  Bro.  C.  C.  265;  Ex  parte  Heaton,  Buck, 
386.  See  ante,  p.  160. 

(y)  The  leading  cases  on  this  subject  are  Ex  parte  Chippendale 
(The  German  Mining  Co.'s  case),  4  De  G.  M.  &  G.  19:  The  Cork 
and  Youghal  Rail.  Co.,  L.  R.  4  Ch.  748;  Blackburn  Building 
Soc.  v.  Cunliffe,  Brooks  &  Co.,  22  Ch.  D.  61,  and  9  App.  Ca.  >57, 
and  29  Ch.  D.  902;  Baroness  Wenlock  r.  River  Dee  Co.,  IS)  ().  K. 
D.  155.  The  case  of  infants  is  is  analogous;  an  infant  is  liable 
for  necessaries;  but  he  was  not  liable  at  law  for  money  lent, 
though  applied  in  the  purchase  of  necessaries.  Darby  r.  Boucher, 
1  Salk.  279.  But  otherwise,  in  equity.  Marlow  r.  Pitfield,  1  P. 
W.  558.  So,  a  husband  was  7iot  at  law  liable  for  money  lent  to 
his  wife  to  enable  her  to  obtain  necessaries,  and  applied  by  her  M 
that  purpose.  Knox  r.  Bushell,  3  C.  B.  N.  S.  334.  But  see  in  equity 
Jenner  r.  Morris,  1  Dr.  &Sm.  218,  and  3  De  G.  F.  &  J.  45;  De 
9.  Soutten,  9  Eq.  151;  and  observe  that  in  the  last  case  tl 
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on  the  right  of  the  lender  to  stand  in  equity  in  the  place  Bk.  II.  Chap, 
of  those  creditors  of  the  firm  whose  claims  have  been  •*•  Sect.  6. 
paid  off  by  his  money  ;  and  partly  on  the  right  of  the 
borrowing  partner  to  be  indemnified  by  the  firm  against 
liabilities  bond  fide  incurred  by  him  for  the  legitimate 
purpose  of  relieving  the  firm  from  its  debts  or  of  carry- 
ing on  its  business  (z).     The  equitable  doctrine  in  ques- 
tion is  limited  in  its  application  to  cases  falling  under 
one  or  other  of  the  principles  above  indicated  (a). 

plaintiff  had  no  ground  for  suing  in  equity  except  his  inability  to 
recover  at  law.  See,  also,  Baroness  Wenlock  v.  River  Dee  Co., 
36  Ch.  D.  674,  which  is  under  appeal. 

(z)  See  infra,  book  iii.  c.  3,  \  3,  p.  381  c<  seq. 

(a)  See,  in  addition  to  the  cases  cited  in  note  (y).  National 
Permanent  Benefit  Building  Soc.,  5  Ch.  309;  Magdalena  Steam. 
Nav.  Co.,  Johns.  690;  Athenaeum  Life  Ins.  Soc.  v.  Pooley,  3  De  G. 
&J.294. 
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Bk.  II.  Chap. 
2.  Sect.  1. 

Nature  and 
extent  of  a 
partner's 


No  several 
liability  on 
contracts 
binding  the 
firm. 


*  CHAPTER  II. 

OF  THE  NATUEE,  EXTENT  AND  DURATION  OF  THE 
LIABILITY  OF  INDIVIDUAL  MEMBERS  OF  PARTNER- 
SHIPS TO  CREDITORS. 

HAVING  examined  in  the  preceding  pages  the  liabili- 
ties  of  a  firm  for  the  acts  of  its  members,  it  is  proposed 
in  the  present  chapter  to  investigate  the  liability  of  the 
individual  paitners  in  respect  of  such  obligations  as  upon 
tne  principles  already  discussed  are  binding  on  them  all. 


SECTION  I. — NATURE  OF  THE  LIABILITY. 
1.  As  regards  contracts. 

An  agent  who  contracts  for  a  known  principal,  is  not 
liable  to  be  himself  sued  on  the  contract  into  which  he 
has  avowedly  entered  only  as  agent.  Consequently,  a 
partner  who  enters  into  a  contract  on  behalf  of  his 
firm,  is  not  liable  on  that  contract  except  as  one  of  the 
firm  :  in  other  words,  the  contract  is  not  binding  on 
him  separately,  but  only  on  him  and  his  co-partners 
jointly  (a).1  One  partner  may  render  himself  separately 
liable  by  holding  himself  out  as  the  only  member  of 
the  firm  (6)  ;  or  by  so  framing  the  contract,  as  to  bind 
liimself  separately  from  his  co-partners  as  well  as 
jointly  with  them  (c)  ;  but  unless  there  are  some. 

(a)  See  Ex parie  Buckley,  14  M.  &  W.  469;  Be  Clarke,  De  Gex, 
153;  Ex  parie  Wilson.  3  M.  D.  &  D.  57. 

(6)  Bonfield  v.  Smith,  12  M.  &  W.  405;  DeMautortt.  Sanders, 
1  B.  &  Ad.  398. 

(c)  See  ante,  p.  179  el  scq.,  and  Ex  parie.  Harding,    12  Ch.   D. 
557;  Higgins  v.  Senior,  8  M.  &  W.  834;  Ex  parie  Wilson,   3  M.  ' 
D.  &  D.  57. 

1  Marvin  ».  Wilbur,  52  N.  Y.  270  (1873);  Bowen  ?-.  Crow,  16 
Neb.  556  (1884);  Davis  v.  Willis,  47  Texas,  154  (1877);  Harrison 
v.  McCormick,  69  Cal.  616  (1886);  Williams  v.  Rogers,  14  Bush. 
776  (1879);  Boorum  v.  Ray,  72  Ind.  151  (1880).  In  many  of  the 
United  States,  as  Alabama,  Arkansas,  Colorado,  Georgia,  Iowa, 
Illinois,  Kansas,  Kentucky,  Mississippi,  Missouri,  Montana, 
New  Jersey,  New  Mexico,  North  Carolina  and  Tennesse,  statutes 
have  been  adopted  making  all  joint  obligations  joint  and  several. 
See  Bates  on  Partnership,  \  456. 
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special  circumstances  of  this  sort,  a  contract  which  is  Bk.  II.  Chap, 
binding  on  the  firm  is  binding  on  all  (d)  *  the  partners  2-  ^ect-  *• 
jointly  and  on  none  of  them  severally.   There  is  no  differ-  r  *  ^931 
ence  in  this  respect  between  law  and  equity  (e)  except  . 

that  which  arises  from  the  equitable  jurisdiction  to 
rectify  Inistakes,  and  from  the  principles  adopted  by 
courts  of  equity  in  administering  the  estates  of  de- 
ceased partners  (/).  These  principles  will  be  investi- 
gated at  a  later  period  in  Book  iv.  ch.  3. 

It  has  often  been  said  that  in  equity  partnership  debts  Partnership 
are  separate  as  well  as  joint;  but  this  proposition  is  in-  debts  not 
accurate  and  misleading.     It  is  true  that  a  creditor  of  ^ij^g  ^ 
a  partnership  can  obtain  payment  of  his  debt  out  of  the  joint, 
estate  of  a  deceased  partner  (g);    but  the  judgment 
which  such  a  creditor  obtains  is  quite  different  from  that 
which  a  separate  creditor  is  entitled  to  (/i);  and  it  is  a 
mistake  to  say  that  the  joint  creditor  of  the  firm  is  also 
in  equity  a  separate  creditor  of  the  deceased  partner  (i). 
In  Bankruptcy  the  joint  debts  of  a  firm  are  never  treated 
as  joint  and  several;  and  yet  in  Bankruptcy  equitable 
as  well  as  legal  principles  are  always  recognised. 

In  Kendall  v.  Hamilton  (k)  two  out  of  three  partners  Kendall  v. 

(d)  Not  excluding  dormant  partners.     Beckham  v.  Drake,  9 
M.  \  W.  79;  Brett  v.  Beckwith,  3  Jur.  N.  S.  31,  M.  R. 

(e]  Kendall  v.  Hamilton,  4  App.  Ca.  504,  and  3  C.   P.   D.  403. 
(/)  Ib.,  where  the  whole  law  on  this  subject  will  be  found 

carefully  examined. 

(</)  See  the  next  note.  Hoare  v.  Contencin,  1  Bro.  C.  C.  27, 
shows  that  this  was  not  always  the  case. 

(A)  See  Re  Barnard,  32  Ch.  D.  447;  Hills  r.  M'Rae.  9  Ha.  297; 
Be  Hodgson,  31  Ch.  D.  177;  Re  McCrae,  25  ib.  16,  arid  post,  book 
iv.  c.  3. 

(i)  Except  in  partnership  cases  the  liability  in  equity  on  a  joint 
contract  is  the  same  as  at  law;  Other  v.  Ivesou,  3  Drew.  177; 
Jones  v.  Beach,  2  De  G.  M.  &  G.  886;  Rawstone  v.  Parr,  3  Russ. 
539. 

(k)  4  App.  Ca.  504,  and  3  C.  P.  D.  403.  This  case  arose  after 
the  Jud.  Acts  came  into  operation.  Kendall  v.  Hamilton,  4  App. 
Ca.  504,  decided  two  points,  viz.,  1,  that  ordinary  partnership 
debts  are  not  joint  and  several;  2,  that  a  judgment  by  a  joint 
creditor  of  a  firm  against  one  partner  in  an  action  brought 
against  him  only,  discharges  his  co-partners,  although  the  judg- 
ment is  unsatisfied  and  although  the  co-partners  were  unknown 
to  the  creditor  when  he  recovered  judgment.  This  last  rule, 
although  now  settled  to  be  law,  rests  on  technical  reasoning,  and 
if  not  carefully  limited  in  its  application  will  lead  to  unexpected 
and  unjust  results.  In  Cambefort  v.  Chapman,  19  Q.  B.  D.  229, 
the  rule  was,  however,  extended  very  considerably.  In  that  case 
the  facts  were  as  follows:  Wilson  &  Chapman  carried  on  business 
under  the  name  of  Wilson  &  Co.,  and  became  indebted  to  the 
plaintiff  for  goods  sold  and  delivered.  The  plaintiff  only  knew 
Wilson:  Chapman  was  a  dormant  partner.  Wilson  &  Chapman 
dissolved  partnership,  but  the  plaintiff  was  ignorant  of  this. 
After  the  dissolution"  the  plaintiff  drew  a  bill  on  Wilson  &  Co., 
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Effect  of 
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against  some 
partners. 


[  *  194] 


Effect  of 

judgment 

against 

surviving 

partners. 


Equitable 

doctrine 

illustrated. 


were  sued  for  a  partnership  debt,  and  judgment  was  re- 
covered against  them.  Afterwards  the  plaintiffs  having 
discovered  that  the  defendant  Hamilton  was  a  member 
of  the  firm,  sued  him  for  the  same  debt  which  was  still 
unsatisfied.  But  it  was  held  that  the  action  could  not 
be  maintained;  for  the  liability  of  Hamilton  was  a  joint 
liability  only,  and  the  judgment  obtained  against  his 
co- partners  was  a  bar  to  another  action  against  him. 
This  case  would  have  presented  no  difficulty  before  the 
parsing  of  the  Judicature  Acts;  but  it  was  contended 
that  Hamilton's  liability  was  in  equity  several  as  well 
as  joint,  and  that  since  the  passing  of  the  Judicature 
Acts  he  could  be  sued  *  notwithstanding  the  judgment 
recovered  against  his  co-partners.  This  construction, 
however,  was  decided  to  be  unsound,  and  it  did  not  pre- 
vail. Before  the  passing  of  the  Judicature  Acts  the 
Court  of  Chancery  would  have  had  no  jurisdiction  in 
such  a  case  as  Kendall  v.  Hamilton,  and  there  were  no 
circumstances  importing  equitable  considerations  into  it. 

It  must  not,  however,,  be  inferred  from  Kendall  v. 
Hamilton  that  if  a  creditor  of  a  firm  sues  the  surviving 
partners  and  recovers  judgment  against  them  he  can- 
not obtain  payment  of  his  demand  out  of  the  assets  of 
a  deceased  member  of  the  firm.  The  contrary  is  well 
established  by  a  long  series  of  cases  which  are  in  no 
way  affected  by  Kendall  v.  Hamilton. 

It  has  long  been  held  that  a  creditor  of  the  firm  is 
himself  entitled  to  obtain  payment  from  the  estate  of 
the  deceased,  even  although  he  may  have  taken  as  a 
security  for  his  debt  a  bond  or  covenant  binding  the 
partners  jointly  (/} 

and  Wilson  accepted  it  in  that  name.  The  bill  was  given  for  the 
partnership  debt,  and  was  dishonoured.  The  plaintiff  sued 
Wilson  &  Co.  on  the  bill  and  obtained  judgment  against  ]\'i/«<»i  <C- 
Co.,  but  could  not  get  payment  from  Wilson.  The  plaintiff  after- 
wards sued  Chapman  for  the  goods;  but  it  was  held  that  the  bill 
having  been  given  for  the  goods,  and  not  as  a  collateral  security 
only  (as  to  which,  see  p.  256,  note  (c),  and  p.  704.  notes  (<i)  to 
(h) ),  the  action  on  the  bill  was  in  substance  an  action  against 
Wilson  for  the  goods,  and  that  the  judgment  against  him,  al- 
though unsatisfied,  afforded  Chapman  a  good  defence  to  the  ac- 
tion against  him.  Observe  that  the  bill  did  not  bind  him.  nor 
did  the  judgment.  But  quserc  whether  Kendall  i.  Hamilton  ap- 
plies to  such  a  ease? 

(/)  See,  in  addition  to  the  cases  cited  in  the  next  few  notes, 
Primrose?-.  Bromley,  1  Atk.  90;  Darweni  r.  Walton,  2  Atk.  510; 
Lane  r.  Williams,  2  Vern.  292;  and  see  Sleech's  case,  1  Mer.5::i); 
.Devaynes  r.  Noble,  2  R.  &M.  495,  and  the  cases  there  commented 
on:  Smith  r.  Smith,  3  Giff.  26:5.  The  cases  only  relate  to  mer- 
cantile partnerships,  but  r/mrre  if  there  is  any  difference  in  this 
respect  between  them  and  other  partnerships. 
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Thus,   in   Bishop  v.  Church  (m),  two  partners  bor-  Bk.  II.  Chap. 
rowed  2000Z.,  for  which  they  afterwards  gave  their  joint  2-  Sect.  1. 
bond.     One  of  them  then  died,  aud  the  other  became  Bishop  v. 
bankrupt.     A  bill  was  filed  by  the  creditor  for  pay-  Church, 
ment  of  the  bond  out  of   the  estate  of  the  deceased 
partner;  and  it  was  held  that  his  estate  continued  liable 
notwithstanding  that  it  was  discharged  at  law,  the  bond 
being  joint  and  not  joint  and  several.     In  this  case  it 
was  also  held  that  the  bond  ought  to  be  treated  as  joint 
and  several  so  as  to  make  the  estate  of  the  deceased 
partner  liable  as  for  a  specialty  debt  and  not  as  for  a 
simple  contract  debt,  as  would  have  been  the  case  with- 
out the  bond  (n). 

In  Beresford  v.  Broii'ning  (o),   four  partners   agreed  Beresford  v. 
that  on  the  death  of  any  of  them  the  survivors   should  Browning, 
not  be  bound  to  *pay  out  his  capital  at  once,  but  should  [  *  195] 
pay  it  by  certain  instalments,  as  ascertained  at  the  last 
preceding  stock-taking.     The  agreement  did  not  pur- 
port to  bind  the  survivors  jointly  and  severally.     But 
it  was  held  that,  even  if  they  were  at  law  bound  only 
jointly,  they  were  liable  in  equity  severally  as  well  as 
jointly;  and  that  the  executor  of  the  partner  first  dying 
was  entitled  to  be  paid  the  amount  due  to  him  out  of  the 
estate  of  a  surviving  partner,  who  had  himself  died,  and 
was  not  restricted  to  suing  the  ultimate  surviving  partner. 

Nor,  if  the  creditor  sues  the  surviving  partners   and  Effect  of 
obtains  judgment  against  them,  will  he  be  therefore  judgment, 
precluded  from  proceeding  to  enforce  his  original  claim 
against  the  estate  of  the  deceased  partner  (p).     In  the 
case  here  supposed  the  judgment  does  not  affect  his  es- 
tate.    So,  if  the  creditor  of  the  firm  first  seeks  payment 
out  of  the  estate  of  a  deceased  partner,  he  is  not 'pre- 
cluded from  afterwards  suing  the  surviving  partner  (q). 

The  doctrine  acted  on  in  Bishop  v.  Church  and  other  Effect  of 
cases  of  the  same  sort,  is  applied  not  only  for  the  bene-  rule  on 
fit  of  creditors  against  the^partners  and  their  represen- 
tatives,  but  also  as  between  competing  creditors.     This 

was  settled  in  Burn  v.  Burn  (r).     In  that  case,  part-  Burn  v. 
v    ' __^_  Burn. 

(m)  2  Ves.  S.  100  aud  371.  Simpson  v.  Vaughan,  2  Atk.  31,  is 
a  very  similar  case. 

(n)  The  following  cases  are  to  the  same  effect  as  Bishop  v. 
Church,  viz.,  Simpson  r.  Vaughan,  2  Atk.  31;  Thomas  v.  Frazer, 
3  Ves.  399;  Burn  v.  Burn,  ib.  573;  Orr  v.  Chase,  1  Mer.  729,  Ap- 
pendix. 

(o)  20  Eq.  564,  and  1  Ch.  D.  30. 

(p)  Liverpool  Borough  Bank  v.  Walker,  4  De  G.  &  J.  24  ; 
Jacomb  v.  Harwood,  2  Ves.  Sen.  265. 

(q)  lie  Hodgson,  31  Ch.  D.  177. 

(r)  3  Ves.  573,  and  see  Siinrns  r.  Barry,  there  cited. 
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Bk.  II.  Chap,  ners  being  indebted  to  a  large  .amount,  gave  to  their 
~-  "ect-  -*••  creditor  a  joint  bond;  one  of  the  partners  died;  the 
others  afterwards  became  insolvent ;  and  a  bill  was  filed 
by  the  bond  creditor  for  payment  out  of  the  estate  of 
the  deceased  partner.  Two  questions  then  arose  be- 
tween the  plaintiff  and  the  simple  contract  creditors  of 
the  deceased  partner,  viz.,  first,  whether  the  plaintiff 
could  rank  as  a  creditor  at  all  against  the  assests  of  the 
deceased?  and,  secondly,  whether,  if  he. could,  he  should 
rank  as  a  specialty  or  only  as  a  simple  contract  creditor? 
The  Court  decided  both  questions  in  favour  of  the  plain- 
tiff, and  held  that  he  was  entitled  to  rank  as  a  specialty 
creditor,  although  the  consequence  was  that  after  satis- 
fying his  demand,  little  remained  for  payment  of  the 
other  creditors. 

[  *  196]  *  But  even  in  administering  the  estate  of  a  deceased 

Cases  where    partner  it  must  not  be  supposed  that  every  joint  debt 
andeieUaiabl6  contracfced  b7  tne  firm  is  payable  out  of  his  assets.     It 
liabilities       *s  a  question  of  intention  on  the  part  of  the  firm  and  on 
are  the  same,  the  part  of  those  with  whom  it  deals.     If,  therefore, 
partners  enter  into  a  contract  binding  themselves  jointly 
and  not  severally,  and  if  such  contract  is   not  a  mere 
security  for  the  payment  of  a  debt,  or  for  the  perform- 
ance of  a  joint  and  several  obligation,  and  if  it  has  not 
been  made  joint  in  form  by  mistake,  the  effect  of  the 
contract  will  be  in  equity  as  in  law  to  impose  a  joint 
obligation  and  no  other  (s). 

Suraner  i:  A  leading  case  on  this  head  is  Sumner  v.  Powell  (t). 

Powell.  There  one  of  a  firm  of  partners  died,  the  firm  being  at 

the  time  of  his  death  liable  for  a  breach  of  trust  com- 
mitted by  one  of  its  members.  A  new  partner  was  ad- 
mitted into  the  firm,  and  a  deed  was  executed  between 
the  executors  of  the  deceased  partner  and  the  surviving 
partners  and  the  new  partner,  whereby,  in  consideration 
of  certain  payments  by  the  executors  and  of  a  release 
by  them  of  all  demands,  the  surviving  partners  and  the 
new  partner  covenanted  jointly  to  indemnify  the  execu- 
tors from  the  debts  and  liabilities  of  the  old  firm.  A 
suit  was  afterwards  instituted  in  respect  of  the  breach 
•  of  trust,  and  the  executors  were  ordered  to  make  good 

the  same  out  of  the  assets  of  their  testator.  The  exe- 
cutors then  filed  a  bill  to  be  indemnified  out  of  the  estate 
of  the  new  partner,  and  contended  that  the  covenant 
into  which  he  had  entered,  though  joint  in  form,  ought 

(«)  See,  in  addition  to  the  cases  noticed  in  the  text,  Richardson 
v.  Morton,  6  Beav.  185  ;  Jones  v.  Beach,  2  De  G.  M.  &  G.  886 ; 
Other  v.  Iveson,  3  Drew.  177  ;  Rawstone  v.  Parr,  3  Russ.  424,  539. 

(0  2  Mer.  30,  affirmed  on  appeal,  T.  &  R.  423. 
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to  be  considered  as  joint  and  several.     But  it  was  held  Bk.  II.  Chap, 
otherwise,  for  the  obligation  of  the  new  partner  to  in-  2-  Sect-  *• 
dernnify  the  plaintiffs  existed  only  by  virtue  of  his  cov- 
enant, and  the  extent  of  the  obligation  could  therefore 
be  measured  only  by  the  words  of  such  covenant. 

Again,  in  Clarke  v.  Bickers  (tt),  a  lease  was  made  to  Clarke  v. 
two  partners  jointly,  of  lands  wanted  by  them  for  part-  Bickers, 
nership  purposes.     The  demise  and  lessees'  covenants 
were  all  joint.     *  After  the  death  of  one  of  the  partners  [  *  197] 
his  executors  were  sued  in  equity  in  respect  of  various 
breaches  of  covenant,  and  it  was  contended  that  the 
covenants  ought  to  be  treated  as  joint  and  several.     But 
it  "was  held  on  demurrer  that  no  equity  arose  to  the  les- 
sor from  the  fact  that  the  lessees  were  co-partners;  the 
lessor  determined  for  himself  how  his  leases  should  be 
granted.     The  demurrer  was  consequently  allowed. 

The  same  doctrine  was  acted  on  and  even  carried  fur-  Wilmer  v. 
ther  in  Wilmer  v.  Currey  (x).  In  that  case  three  pai't-  Currey. 
ners  dissolved  partnership,  one  of  them,  the  plaintiff, 
retiring.  By  a  deed  made  between  the  three  partners, 
the  plaintiff  assigned  all  his  share  and  interest  to  the 
other  two,  and  they  jointly  covenanted  to  pay  the  debts 
of  the  firm,  and  to  indemnify  the  plaintiff  therefrom, 
and  to  pay  the  plaintiff  certain  sums  of  money.  One 
of  the  two  continuing  partners  having  died,  and  the 
covenants  not  having  been  performed,  the  plaintiff  filed 
his  bill  against  the  surviving  partner  and  the  executors 
of  the  deceased  partner  in  order  to  obtain  the  sums  re- 
maining due  to  him,  and  to  have  the  unliquidated  part- 
nership debts  paid.  But  it  was  held  on  demurrer  that 
the  plaintiff  had  no  equity  against  the  estate  of  the 
deceased  partner;  for  although  that  partner  was,  irre- 
spectively of  the  deed,  liable  to  contribute  towards  pay- 
ment of  the  partnership  debts,  that  was  different  from 
the  obligation  which  arose  by  virtue  of  the  covenant  of 
which  the  plaintiff  sought  the  benefit.  It  is,  however, 
difficult  to  reconcile  this  case  with  Beresford  v.  Brown- 
ing (y). 

A  creditor  who   alleges  that  A.,  B.,  and  C.  are  his  Joint 
debtors  can,  it  is  appreheded,  prove  his  case  by  show-  liability  in 
ing  that  one  of  them  contracted  on  behalf  of  all  three, 
and  that  the  other  two  are  estopped  from  denying  his 
authority  to  do  so.     Cases  in  which  persons  have  been 
held  jointly  liable  on  this  principle  are  to  be  found  in 

(M)  14  Sim.  639. 
(x)  2  De.  G.  &  Sm.  347. 

(y)  The  Court  of  Appeal,  however,  thought  the  two  might  be 
distinguished.     See  1  Ch.  D.  30. 
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Scarf  v. 
Jardine. 

[  *  198] 


Bk^II.  Chap,  the  books  (z}.  The  case  of  Scarf  v.  Jardine  (a),  which 
seeins  at  first  sight  to  throw  some  doubt  on  this  doc- 
trine, is  really  not  opposed  to  it.  In  that  case  S.  &  R. 
carried  on  business  in  partnership  under  the  name  of 
R.  &  Co.  *  S.  retired.  R.  continued  the  business  in  ' 
the  old  name,  and  took  another  person  into  partnership 
with  him.  J.  was  a  customer  of  the  old  firm;  he  had 
no  notice  of  S.'s  retirement,  and  he  continued  to  deal 
with  and  became  a  creditor  of  the  new  firm.  J.  then 
was  made  acquainted  with  {;he  fact  that  S.  had  retired; 
but  J.  nevertheless  sued  the  new  firm  for  their  debt  to 
him,  and  on  their  bankruptcy  he  proved  against  their 
estate.  He  then  sought  to  recover  the  same  debt 
against  S. ;  but  it  was  decided  that  S.  was  not  liable. 
It  was  held  that  J.  had  the  option  of  suing  the  new 
firm  or  S.,  but  that  J.  could  not  sue  the  new  firm  and 
S.  jointly;  and  that  having  elected  to  sue  the  new  firm, 
he  could  not  afterwards  sue  S.,  who  was  not  in  fact  a 
member  of  it.  The  importance  of  this  case  turns  on 
the  grounds  on  which  it  was  held  that  J.  could  not 
have  sued  S.  jointly  with  the  members  of  the  new  firm. 
The  reason  why  he  could  not  have  done  so  was  that  J. 
did  not  in  fact  contract  with  the  new  firm  upon  the 
faith  that  S.  was  a  member  of  ifc  (6).  If  it  had  been 
proved  that  J.  had  so  contracted  he  could,  it  is  appre- 
hended, have  sued  S.  and  the  other  members  of  the 
new  firm,  and  have  proved  S.  to  have  been  a  partner 
by  estoppel. 


2.  As  regards  torts  and  frauds. 


several 
liabilities. 


Torts  create  For  torts  imputable  to  a  firm  all  the  partners  are 
joint  and  liable  jointly  and  severally  (d).1  To  this  general  rule 
an  exception  occurs  where  an  action  ex  delicto  is 
brought  against  several  persons  in  respect  of  their 
ownership  in  land,  for  then  they  are  liable  jointly,  and 
not  jointly  and  severally  (e). 

(z)  Waugh  v.  Carver,  1  H.  Bl.  235,  and  other  cases  of  holding 
out,  ante,  p.  40  et  seq. 

(a)  7  App.  Ca.  345. 

(b)  See  7  App.  Ca.  350,  per  Lord  Selborne,  and  357-8,  per  Lord 
Blackburn. 

(d)  Mitchell  v.  Tarbutt,  5  T.   E.  649;  1  Wms.  Saund.  291  /, 
and#;  Com.  Dig.  Abatement,  F.  8. 

(e)  See  1  Wms.  Saund.  291  /,  and  g. 

1  Rosenkrans  v.  Barker,  115  111.  331  (1885).  An  action  on  such 
a  tort  may  be  brought  against  all  the  partners  or  against  any  less 
number  of  them;  Stockton  v.  Fry,  4  Gill.  406  (1846);  Whiter. 
Smith,  12  Rich.  595  (1860). 
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Although  for  general  purposes  it  may  be  convenient  Bk.  II.  Chap, 
to  distribute  acts  and  forbearances  which  give  rise  to  %•  Sect.  1. 
obligations  under  the  heads  breach  of  contract  and  Distinction 
tort,  it  would  not  be  difficult  to  show  the  impossibility  between 
of  always  distinguishing  between  the  two  (/).     And  torts  and 
yet  if  a  breach  of  contract  binding  *  on  the  firm  im-  contract 
poses  a  joint  liability  only  on  its  living  members  (as  r  *  199  I 
to  which  see  ante,  pp.  192,  193),  whilst  a  tort  imputa- 
ble  to  the  firm  imposes  a  joint  and  several  liability,  the 
importance  of  being  able  accurately  to  distinguish  be- 
tween a  breach  of  contract  and  a  tort  becomes  appar- 
ent.    The  difficulty,  however,  of  doing  so  is  increased 
by  the  doctrine  that  there  are  cases  in  which  the  same 
breach  of  an  obligation  may  be  regarded  from  two  dif- 
ferent points  of  view;  and  may  at  the  option  of  the 
person  injured,  be  made  the  foundation  either  of  an 
action  ex  contractu  or  of  an  action  ex  delicto  (g).     Sup- 
pose, for  example,  that  the  property  is  entrusted  to  a 
firm  of  bankers  for  the  purpose  of  sale  and  investment, 
and  that  some  member  of  the  banking  firm  misapplies 
the  property  so  entrusted.      This  breach   of  duty  is  a 
breach  of  the  contract  which  was  tacitly,,  if  not  ex- 
pressly,   entered   into   by   the   bankers   when,   they   re- 
ceived  the   property.     But   the   misapplication  of   the 
property  is  a  wrong  independently   of    any  contract; 
amounting  in  effect  to  a  conversion  or  destruction  of 
that  which  belonged  to  the  customer.      In  equity  the  Breaches  ot 
misapplication  of   the  money  is  a  breach   of  trust  and  trust  impose 
imposes  a  joint  and  several  liability  on  all  the  partners;  Jom   a,n 
on  the  ground  that  each  partner  is  bound  to  see  to  the  liabilities, 
proper  application  of  what  is  entrusted  to  the  firm  (fi).] 
In  such  cases  as  these,  the  several   liability  of  each 
partner  to  the  creditors  of  the  firm  is  not  affected  by 
the  circumstances  that  the  act  imposing  such  liability 
was  done  by  one  only  of  the  members  of  the  firm  with- 
out  the    knowledge    or   consent   and   in   fraud   of   the 
others.     If    the    act    in    question    imposes    a    liability 
which  upon  the  principles  of  agency  can  be  imputed  to 
the  firm,  each   member  thereof  is   in   equity  severally 
liable  for  such  act,  just  as  much  as  if  there  had  been 

(/)  See  Pollock  on  Torts,  ch.  13. 

(g)  See  on  this  subject,  Brown  v.  Boorman,  11»C1.  &  Fin.  1, 
and  the  cases  there  referred  to.  See,  also.  Bryant  v.  Herbert,  3 
C.  P.  D.  389;  Fleming  v.  Manchester,  Sheffield,  and  Lincoln- 
shire Kail  Co.,  4  Q.  B.  D.  81. 

(h)  See  lie  Oxford  Benefit  Building  Soc.,  35  Ch.  D.  502;  Ex 
parte  Adamson,  8  Ch.  D.  807;  and  ante,  p.  161,  note  (/). 

1  In  Be  Jordan,  2  Fed.  Rep.  319  (1880). 
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Bk.  II.  Chap,  no  fraud  in  the  case  (*) ;  and  it  is  well  established  in 
2.  Sect.  2.       equity  that   a  breach  of  trust  which  is   imputablo  to 


[*200] 


Ex  parte 
Adamson. 


several  *  persons,  imposes  upon  them  a  liability  which 
is  both  joint  and  several  (&). 

The  effect  of  the  Judicature  Acts  on  this  subject  has 
not  yet  been  judicially  determined;  but  probably 
breaches  of  contract  which  are  also  breaches  of  trust 
will  be  held  to  impose  several  as  well  as  joint  liabilities 
both  at  law  and  in  equity.  In  Ex  parte  Adamson  ( I) 
a  partnership  debt  contracted  by  fraud  was  held  to  be 
joint  and  several,  and  to  be  provable  in  Bankruptcy 
against  the  joint  estate  of  the  firm  or  against  the  sepa- 
rate estates  of  its  members  at  the  option  of  the  creditor. 


Extent  of 
partner's 
liability  at 
common  law. 


SECTION  II. — -EXTENT  OF  LIABILITY. 

By  the  common  law  of  this  country,  every  member 
of  an  ordinary  partnership  is  liable  to  the  utmost  far- 
thing of  his  property  for  the  debts  and  engagements  of 
the  firm.  The  law,  ignoring  the  firm  as  anything  dis- 
tinct from  the  persons  composing  it,  treats  the  debts 
and  engagements  of  the  firm  as  the  debts  and  engage- 
ments of  the  partners,  and  holds  each  partner  liable 
for  them  accordingly.1  Moreover,  if  judgment  is  ob- 
tained against  the  firm  for  a  debt  owing  by  it,  the  judg- 
ment creditor  is  under  no  obligation  to  levy  execution 
against  the  property  of  the  firm  before  having  recourse 
to  the  separate  property  of  the  partners;  nor  is  he 
under  any  obligation  to  levy  execution  against  all  the 


(*)  See  Ex  parte  Adamson,  8  Ch.  D.  807;  Vulliamy  v.  Noble,  3' 
Mer.  619:  Clayton's  case,  1  Mer.  576;  Ward's  case,  ib.  624. 

(ft)  £e  National  Funds  Assur.  Co.,  10  Ch.  D.  118.  See.  also, 
the  cases  in  the  last  two  notes,  and  Devaynes  v.  Noble,  Sleech's 
case,  1  Mer.  563;  Baring's  case,  ib.  614;  Brydges  v.  Branfill,  12 
Sim.  369;  Wilson  v.  Moore,  1  M.  &  K.  127  and  337.  Compare, 
however,  Parker  v.  McKenna,  10  Ch.  123,  and  Vyse  v.  Foster,  L. 
K.  7  H.  L.  318,  as  tc  liability  for  profits  arising  from  breaches  of 
trust. 

(1)  8  Ch.  D.  807,  per  James  and  Baggallay,  L.JJ..  Lord  Bram- 
well  dissenting.  See,  as  to  breaches  of  trust,  Ex  parte  Sheppard, 
19  Q.  B.  D.  84  ;  and  ante,  note  (A). 

1  Collins  v.  Ins.  Co.  10  Gray,  155  (1876)  ;  Medberry  r.  Soper 
17  Kans.  369  (1877)  ;  Nebraska  R.  R.  Co.  v.  Colt,  8  Neb.  251 
(1879)  ;  Judd  Linseed  and  Sperm  Oil  Co.  r.  Hubbell,  76  N.  Y. 
543  (1879).  The  rule  in  Louisiana  is  that  in  "ordinary"  par 
nership  each  partner  is  liable  only  for  his  respective  proportior 
of  the  firm  debts,  but  that  in  commercial  partnership  the  liabilit 
of  the  partners  is  in  solido.  Paynes.  James,  36  La.  Ann. 
(1884)  ;  Gumbel  v.  Abrams,  20  La.  Ann.  569  (1868). 
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partners  rateably;  but  he  may  select  any  one  or  more  Bk.  II.  Chap, 
of  them  and  levy  execution  upon  him  or  them  until  the  2-  Sect-  3-   _ 
judgment  is  satisfied,  leaving  all  questions  of  contribu- 
tion to  be  settled  afterwards  between  the  partners  them- 
selves (ra).1 

*  Various  attempts  have  been  made  from  time  to  [  *  201] 
time  to  form  partnerships  without  exposing  their  mem-  Attempts  to 
bers  to  ruin  in  the  event  of  loss.     But  the  only  effect-  j!™^. 
ual  method  of  accomplishing  this  object  is  to  stipulate  1( 
with  each  creditor  that  he  shall  only  be  paid  out  of  the 
funds  of  the  partnership,  and  that  he  shall  not  be  en- 
titled to  require  the  individual  partners  to  pay  more 
than  a  certain  amount  of  those  funds.2     SucL  stipula- 
tions, however,  are  never  made  in  practice  except  where 
the  partners  are  numerous;  and  in  modern  times  they 
are  practically  confined  to  Insurance  and  other  compa- 
nies formed  before  the  passing  of  the  Companies  Act, 
1862.  The  cases  on  this  subject  will  be  found  collected 
in  the  volume  relating  to  companies '(n).     The  statute 
under  which  a  person  may  share  profits  without  incur- 
ring the  liability  of  a  partner  has  been  already  alluded 
to  (o). 


SECTION  III. — DURATION  OF  LIABILITY. 

In  a  preceding  chapter  it  was  shown  that  every  mem- 
ber of  an  ordinary  partnership  is  the  general  agent  of 
the  firm  for  the  purpose  of  carrying  on  its  business  in 
the  ordinary  way.  In  the  present  section  it  is  pro- 
posed to  ascertain  the  duration  of  such  agency,  or  in 
other  words,  when  it  begins  and  when  it  ends.  The 
mode  whereby  a  partner  becomes  discharged  from  lia- 

(m)  See  per  De  Groy,  C.  J.,  in  Abbott  r.  Smith,  2  Wm.  Blacks. 
949,  and  Wooley  v.  Kelley,  1  B.  &  C.  68  ;  Com.  Dig.  Execution, 
H.  See  further  on  this  subject,  infra,  ch.  3,  $  3. 

(n)  The  leading  cases  on  this  subject  are  Halket  ?;.  Merchant 
Traders'  Loan  Assoc.,  13  Q.  B.  960  ;  Hassell  v.  Same,  4  Ex.  525; 
Hallett  v.  Dowdall,  18  Q.  B.  2  ;  Durham's  case,  4  K.  &  J.  517 ; 
Re  Athenaeum  Soc.,  Johns.  80,  and  3  De  G.  &  J.  660. 

(o)  28  &  29  Viet.  c.  86,  ante,  book  i,  ch.  1,  §  2. 

1  Saunders  v.  Reilly,  105  N.  Y.  12  (1887) ;  Clayton  v.  May,  68 
Ga.  27  (1831)  ;  Bray  v.   Seligman,  75  Mo.  31   (1881)  ;  Leinkauff 
v.  Munter,  76  Ala.   194  (1884). 

2  A  provision  in  the  partnership  articles  that  a  particular  part- 
ner is  not  to  be  held  liable  generally  for  the  debts  of  the  concern, 
is  without  effect  as  to  creditors  who  had  no  notice  of  this  article 
when  they  contracted   with  the  firm.     Lynch  v.   Thompson,  61 
Miss.  354  (1883)  ;  Alabama  Fertilizer  Co.   v.   Reynolds,  79  Ala. 
497  (1885). 

18  LAW   OF   PARTNERSHIP. 
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Bk.  II.  Chap,  bilities  incurred  by  him  will   then   be  considered,  and 
2.  Sect.  3.       thus  the  liabilities  of  incoming  and  outgoing  partners 
to  creditors  will  be  determined. 


Commence- 
ment of 
agency. 

[  *  202] 


Liability  of 
partners  who 
defer  the 
execution  of 
articles. 


1.  COMMENCEMENT  OF  LIABILITY. 

The  doctrine  that  each  partner  has  implied  authority 
to  do  whatever  is  necessary  to  carry  on  the  partnership 
business  in  the  usual  way,  is  based  upon  the  ground 
thab  the  ordinary  business  of  a  firm  cannot  be  carried 
on  either  to  the  advantage  '*  of  its  members  or  with 
safety  to  the  public,  unless  such  a  doctrine  is  recog- 
nised. The  existence  of  a  partnership  is,  therefore, 
evidently  presupposed;  and  although  persons  negotiat- 
ing for  a  partnership,  or  about  to  become  partners,  may 
be  the  agents  of  each  other  before  the  partnership  com- 
mences, such  agency,  if  relied  on,  must  be  established 
in  the  ordinary  way,  and  is  not  to  be  inferred  from 
the  mere  fact  that  the  persons  in  question  were  on- 
gaged  in  the  attainment  of  some  common  end,  or  that 
they  have  subsequently  become  partners.  This  is  shown 
by  the  cases  already  referred  to,  when  the  difference 
between  partnerships  and  inchoate  partnerships  was 
being  discussed.  Almost  all  those  cases,  in  fact,  arose 
in  consequence  of  attempts  made  to  fasten  liability  on 
the  defendants,  by  reason  of  some  act  done  by  other 
persons,  alleged  to  be  their  partners;  and  each  of  those 
cases  in  which  the  plaintifl  failed  is  an  authority  for 
the  proposition  that  so  long  as  there  is  no  partnership 
there  is  no  implied  authority  similar  to  that  which  ex- 
ists after  a  partnership  is  formed  (p).  But,  although 
this  is  undoubted  law,  still  if  persons  agree  to  become 
partners  as  from  a  future  day,  upon  terms  to  be  em- 
bodied in  a  deed  to  be  executed  on  that  day,  and  the 
deed  is  not  then  executed,  but  they  nevertheless  com- 
mence their  business  as  partners,  they  will  all  be  liable 
for  the  acts  of  each,  whether  those  acts  occurred  before 
or  after  the  execution  of  the  deed  (q).  For  the  ques- 
tion in  such  a  case  is  not,  When  was  the  deed  executed ! 
but  rather  this,  When  did  the  partners  commence 
carry  on  business  as  such?  The  agency  begins  frot 
that  time,  whether  they  choose  to  execute  any  partner- 
ship deed  or  not. 

Where  there  is  an  agreement  for  a  partnership,  ant 
there  is  nothing  to  lead  to  the  conclusion  that  the  part 

(p)  See  the  cases,  ante,  pp.  39  ei  scq.;  and  43  et  seq;  and  esj 
cially  Edmundson  7).   Thompson,   2  Fos.  &  Fin.  564,  Gabriel 
Evill,  9  M.  &  W.  297. 

(q)  Battley  v.  Lewis,  1  Man.  &  Gr.  155. 
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nership  was  intended  to  commence  at  any  other  time,  Bk.  II.  Chap, 
it  will  be  held  to  commence  from  the  date  of  the  agree-  2-  Sect:  3. 
ment  (r). 

The  agency  of  each  partner  commencing  with  the  Firm  not 
partnership,  and  not  before,  it  follows  that  the  firm   is  liable  for 
not  liable  for  *  what  may  be  done  by  any  partner  be-  r^ofm" 
fore  he  becomes  a  member  thereof.     So  that  if  several  Jjer  does 
persons  agree   to   become   partners,  and   to   contribute  before  he 
each  a  certain  quantity  of  money  or  goods  for  the  joint  joins  it. 
benefit  of  all,  each  one  is  solely  responsible  to  those 
who  may  have  supplied  him  with  the  money  or  goods 
agreed  to  be  contributed  by  him  (s)  ;  and  the  fact  that 
the  money  or  goods  so  supplied  have  been,  brought  in 
by  him  as  agreed,  will  not  render  the  firm  liable  (£).' 

Upon  this  principle,  apparently,  it  was  held  in  Wilson  Wilson  v. 
v.  Whitehead  (u),  that  the  author  and  publisher  of  a  Whitehead. 
work  were  not  liable  for  the  paper  supplied  for  it;  the 
paper  having  been  ordered  by  and  supplied  to  the 
printer,  who  was  to  share  the  profits  of  the  work.  The 
agreement  between  the  parties  was  that  one  should  be 
the  publisher,  and  make  and  receive  general  payments  ; 
that  another  should  be  editor  ;  that  the  third  should 
print  and  find  the  paper  for  the  work,  charging  it,  how- 
ever, to  the  account  of  the  three  at  cost  price.  The 
profits  were  to  be  equally  divided  amongst  the  three. 
It  was,  therefore,  urged  that  all  were  liable  for  the 
paper  supplied  :  but  it  was  held  that  they  were  not ; 
for  the  printer  was  not  authorized  to  buy  the  paper  ex- 
cept on  his  own  account,  and  when  he  had  bought  it  he 
might  have  used  it  for  some  other  book.  The  case  was 
likened  to  that  of  coach  proprietors,  where  each  horses 
the  coach  for  one  or  more  stages,  and  each  agrees  to 
bring  into  the  concern  the  work  and  labour  of  his  horses, 
and  none  of  the  others  has  any  interest  in  them,  though 
all  share  the  profits  (x). 

The  propriety  of  the  decision  in  this  case  has  been  Observations 
. on  this  case. 

(r)  See  Williams  v.  Jones,  5  B.  &  C.  108. 

(s)  See  Greenslade  v.  Dower,  7  B.  &C.  635;  Dickinson  v.  Valpy, 
10  B.  &  C.  141-42;  Fisher  v.  Taylor,  2  Hare,  229,  230;  and  the 
cases  in  the  next  note. 

(t)  Heap  v.  Dobson,  15  C.  B.  N.  S.  460;  Smith  v.  Craven,  1  Cr. 
&  J.  500. 

(w)  10  M.  &  W.  503.  See  the  observations  of  Wightman,  J., 
on  this  case,  in  Kilshaw  v.  Jukes,  3  B.  &  Sm.  847. 

(x)  Barton  r.  Hanson,  2  Taunt.  49,  which  shows  that  in  such  a 
case  each  is  alone  liable  for  hay,  &c.,  supplied  to  his  own  horses. 

1  McGar  r.  Drake,  5  Eeporter  347  (1877);  Valentine  v.  Hickle, 
39  Ohio  St.  19  (1883);  Heckert  v.  Fegley,  6  W.  &  S.  139  (1843); 
Webb  v.  Liggett,  6  Mo.  App.  345  (1878). 
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[*204] 


Saville  r. 
Robertson, 
Gouthwaite 
7>.  Duck- 
worth. 


Saville  v. 
Robertson. 


doubted  (y),  and  it  is  not  easily  reconcilable  with  a  similar 
case  decided  at  Nisi  Prius  (z).  But  the  writer  submits 
that  upon  principle  Wilson  v.  Whitehead  is  perfectly 
correct ;  for  *  the  publisher  had  no  real  authority  to 
buy  the  paper  on  the  author's  credit,  and  no  authority 
BO  to  do  ought  to  be  implied  in  favour  of  a  person  who 
knew  nothing  of  the  author  or  of  any  partnership  or 
quasi -partnership  existing  between  him  and  the  pub- 
lisher (a). 

The  two  well-known  cases  of  Saville  v.  Robertson  (6) 
and  Gouthwaite  v.  Duckworth  (c),  further  illustrate  the 
principle  now  in  question.  These  cases  closely  resemble 
each  other  in  many  respects  :  for  in  each  there  was  an 
agreement  for  a  joint  adventure  in  goods  ;  in  each  an 
attempt  was  made  to  compel  a  person  who  did  not 
order  the  goods  to  pay  for  them,  on  the  grounds  that 
he  was  in  partnership  with  the  person  who  did  order 
them,  and  that  they  were  supplied  and  used  for  the 
joint  adventure  ;  and  in  each  the  defence  was  that  the 
goods  were  ordered  before  any  partnership  commenced, 
so  that  the  defendant  was  not  liable  for  the  purchase 
made  by  his  co-partner.  In  Saville  v.  Robertson  the  de- 
fence was  proved  and  prevailed,  whilst  in  Gouthwaite 
v.  Duckworth  the  defendant  was  compelled  to  pay.  In 
order  to  explain  the  apparent  conflict  between  the  two* 
cases,  it  is  necessary  to  state  shortly  the  material  facts 
in  each. 

In  Saville  v.  Robertson  (d),  several  persons  agreed 
to  share  the  profit  and  loss  of  an  adventure  in  goods, 
of  a  kind  to  be  fixed  by  a  majority  ;  but  no  one  was  to 
have  any  share  or  proportion  in  the  adventure  except 
to  the  amount  of  the  goods  ordered  and  shipped  by 
himself  ;  and  no  adventurer  was  to  be  answerable  for 
anything  ordered  or  shipped  by  any  co- adventurer. 
One  of  the  adventurers  having  ordered  goods  and  not 
paid  for  them  it  was  contended  that  his  co-adventurers 
were  liable  for  them,  on  the  ground  that  he  and  they 
were  partners.  But  the  Court  held  that  no  partner- 
ship commenced  until  the  goods  were  on  board  ;  each 
partner  was  to  bring  in  his  share  only,  and  his  co- 
partners were  not  liable  to  persons  who  supplied  him 
with  the  means  which  enabled  him  to  bring  in  such  share. 

(y)  See  per  Wightman,  J.,  in  3  Best  &  Sm.  871. 
(z)  Gardiner  v.  Childs,  8  Car.  &  P.  345. 

(a)  See  Kilshaw  v.  Jukes,  3  Best  &  Sm.  847,  and  ante,  p.  31. 

(b)  4  T.  R.  7-20. 
.(c)  12  East,  421. 

(d)  4  T.  R.  720.     See,  also,  Hutton  v.  Bullock,  L.  R.   8  Q. 
331,  and  9  ib.  572;  Kilshaw  r.  Jukes,  3  Best  &  Sm.  847. 
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*In  Gouthwaite  v.  Duckworth  (e),  Browne  and  Pow-  [  *  205] 
ell,  who  were  in  partnership,  were  indebted   to   Duck-  Bk.  II.  Chap, 
worth,  and  it  was  agreed  that  all  three  should  join  in  an  %•  Sect-  3. 
adventure  in  the  purchase  and  sale  'of  goods  ;  that  the  Gouthwaite 
goods  should  be  bought,  paid  for,  and  shipped  by  Browne  v.  Duck- 
•and  Powell,  and  that  the  proceeds  of  the  sale  should  be  re-  worth- 
mitted  to  Duckworth,  who  should  deduct  thereout  the 
amount  of  his  debt,  and  then  share  the  profit  of  the  ad- 
venture with  Browne  and  Powell.     It  was  also  agreed 
that  in  the  event  of  a  loss  Duckworth  should  share  it 
In  consequence  of  this  agreement,  Browne  bought  goods 
for  the  adventure  on  credit,  and  it  was  held  that  all  the 
three,  viz.,  Browne,  Powell,  and  Duckworth,  were  liable 
to  pay  for  them  5  for  the  goods  were  bought,  in  pur- 
suance of  the  agreement  for  the  adventure,  and  although 
it  was  never  intended  that  Duckworth  should  pay  for 
the  goods,  yet  it  was  thought  that  the  adventure  com- 
menced with  the  purchase  of  the  goods,  and  that  Duck- 
worth was  therefore  liable. 

There  is  considerable  difficulty  in  supporting  this  de-  Observations 
cision,  if  rested  on  the  ground  of  partnership  and  im-  on  Gouth- 

plied  agency  resulting  therefrom  :  for  it  is  not  easv  to  waite  v. 

J  i_-          •  A   j         •  j.i_  r.         Duckworth, 

see  how  any  partnership  existed  prior  to  the  purchase 

of  the  goods.  But  if  rested  on  the  ground  of  agency 
independently  of  partnership,  there  is  not  the  same  diffi- 
culty. For  although  the  goods  were  to  be  paid  for  by 
Browne  and  Powell,  that  might  be  regarded  as  nothing 
more  than  a  stipulation  to  take  effect  as  between  them 
and  Duckworth  ;  it  did  not  necessarily  exclude  the  in- 
ference that  as  Browne  and  Powell  were  to  buy  for  the 
adventure,  they  were  at  liberty  to  procure  the  goods  on 
the  credit  of  all  concerned  (/). 

As  the  firm  is  not  liable  for  what  is  done  by  its  mem-  Liability  ot 
bers  before  the  partnership  between  them  commences,  incoming 
so  upon   the  very  same  principle  a  person  who  is  ad-  ^ar 
mitted  as  a  partner  into  an  existing  firm  does  not   by 
his  entry  become  liable  to  the  creditors  of  the  firm  for 
anything  done  before  he  became  a  partner.     Each  part- 
ner is,  it  is  true,  the  agent  of  the  firm  ;  *  but,  as  before  [  *  206] 
pointed  out,  the  firm  is  not  distinguishable  from  the 
persons  from  time  to   time  composing  it ;  and  when  a 
new  member  is  admitted  he  becomes  one  of  the  firm  for 
the  future,  but  not  as  from  the  past,  and  his  present 

(e)  12  East,  421 ;  Kilshaw  v.  Jukes,  3  B.  &  Sm.  847,  was  cer- 
tainly very  like  this  case,  but  was  decided  in  accordance  with 
Saville  v.  Robertson.  See  ante,  p.  31. 

(/)  See  Young  v.  Hunter,  4  Taunt.  582,  the  judgment  of 
Gibbs,  J. 


278 


COMMENCEMENT  OF  LIABILITY. 


Bk.  II.  Chap. 
2.  Sect.  3. 


Young  v. 
Hunter. 


Ex  parte 
Jackson. 


Application 
of  principle 
to  promoters 
of  companies. 
Beale  v. 
Mouls. 
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connection  with  the  firm  is  no  evidence  that  he  ever  ex- 
pressly or  impliedly  authorised  what  may  have  been 
done  prior  to  his  admission.1  It  may  perhaps  be  said 
that  his  entry  amounts  to  a  ratification  by  him  of  what 
his  now  partners  may  have  done  before  *he  joined 
them  (g).  But  it  must  be  borne  in  mind  that  no  person . 
can  be  rendered  liable  for  the  act  of  another  on  the 
ground  that  he  has  ratified,  confirmed,  or  adopted  it, 
unless,  at  the  time  the  act  was  done,  it  was  done  on  his 
behalf  (h).  Therefore,  in  Young  v.  Hunter  (i),  where 
Hunter  &  Co.  had  ordered  goods  of  the  plaintiff  for 
sale  in  the  Baltic,  and  afterwards  it  was  agreed  between 
Hunter  &  Co.  and  Hoffham  &  Co.  that  the  latter  should 
join  in  the  adventure,  and  share  tbe  profit  and  loss,  it 
was  held  to  be  clear  that  Hoffham  &  Co.  were  not  liable 
to  the  plaintiff  to  pay  for  the  goods. 

So  in  Ex  parte  Jackson  (j),  a  person  who  was  in- 
debted by  bond  for  money  borrowed  to  carry  on  a  trade, 
took  two  other  persons  ostensibly  into  partnership. 
After  two  years  a  joint  commission  of  bankruptcy  issued 
against  the  three  ;  and  it  was  held  that  the  bond  debt 
was  not  provable  as  a  partnership  debt  against  the  joint 
estate,  but  remained  what  it  was  originally,  the  separate 
debt  of  the  obligor. 

Again,  in  Beale  v.  Mouls  (k),  the  members  of  a  pro- 
visional committee  of  a  company  entered  into  a  special 
agreement  with  the  plaintiff  for  the  manufacture  of  a 
steam  carriage.  Afterwards,  but  before  the  contract 
was  completed,  the  defendant  Mouls  became  a  member 
of  the  committee,  and  interested  himself  in  the  com- 
pletion of  the  carriage.  Several  alterations  and  pay- 
ments on  account  were  also  made  whilst  he  was  a  mem- 
ber, and  with  his  knowledge.  The  carriage  was  com- 
pleted, but  the  committee  then  refused  to  take  it  or  to 
pay  for  it.  In  *  an  action  brought  against  Mouls  and 
the  other  members  of  the  committee,  it  was  held  that 
Mouls  was  not  liable.  He  was  not  liable  on  the  special 
contract,  for  he  was  no  party  thereto,  by  himself  or  any 
agent  ;  and  he  could  not  be  made  liable  on  any  implied 

(g)  See  Horsely  v.  Bell,  1  Bro.  C.  C.  101,  note,  per  Gould,  J. 
(h)  Wilson  v.  Tumman,  6  Man.  &  Gr.  236. 
(»)  4  Taunt.  582. 
(j)  1  Ves.  J.  131. 
(k)  10 Q.  B.  976.     See,  too,  Bremner  v.  Chamberlayne,  2  Car. 
&  Kir.  569;  Kerridge  v.  Hesse,  9  C.  &  P.  200. 

1  Shafer's  App.,  99  Pa.  St.  246  (1881);  Guild  v.  Belcher,  119 
Mass.  257  (1876);  Peters  v.  Me  Williams,  78  Va.  567  (1884);  Sizer 
v.  Ray,  87  N.  Y.  220  (1881);  Wilgus  v.  Lewis.  8  Mo.  App.  336 

(1880). 
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contract,  for  the  existence  of  a  special  agreement  ex-  Bk.  II.  Chap, 
eluded  any  implied  contract  relative  to  the  same  subject  2-  Sect,  3- 
matter.  It  follows  from  the  principles  on  which  this  case 
was  determined,  that  if  the  carnage  had  been  accepted 
by  the  committee,  Mouls  would  not  have  been  liable  to 
pay  for  it.  The  delivery  and  acceptance  in  such  a  case 
would  have  been  in  pursuance  of  the  contract,  to  which 
ex  hypothesi  he  was  no  party  ;  and  no  liability  could 
attach  to  him  by  virtue  of  any  implied  contract  to  pay 
that  which  became  payable  by  virtue  of  an  express  con- 
tract made  with  other  people.  It  has,  indeed,  been  ex- 
pressly decided,  that  if  several  members  of  a  commit- 
tee order  goods,  and  then  a  new  member  joins  the  com- 
mittee, he  is  not  liable  to  pay  for  the  goods,  though  they 
are  delivered  after  he  joined  it  (I). 

Cases,  however,  of  this  kind  must  not  be  confounded  New  con- 
with  those  in  which  a  new  though  tacit  contract  is  tract. 
made  after  the  introduction  of  a  new  partner.     Dyke  v.  Dyke  v. 
Brewer  (m)  illustrates  the  distinction  alluded  to.     In  Brewer, 
that  case  the  plaintiff  agreed  with  A.  to  supply  him  with 
bricks  at  so  much  per  thousand,  and  the  plaintiff  began 
to  supply  them  accordingly.     B.  then  entered  into  part- 
nership with  A.,  and  the  plaintiff  continued  to  supply 
bricks  as  before.     It  was  held  that  both  A.  and  B.  were 
liable  to  pay  at  the  rate  agreed  upon,  for  the  bricks  sup- 
plied to  both  after  the  partnership  commenced.      The 
ground  of  this  decision  was,  that  as  A.  had  not  ordered 
any  definite  number  of  bricks,  each  delivery  and  accept- 
ance raised  a  new  tacit  promise  to  pay  on  the  old  terms; 
although  if  all  the  bricks  delivered  had  been  ordered  by 
A.  in  the  first  instance,  he  alone  would  have  been  liable 
to  pay  for  them  (n).1 

*If  an  incoming  partner  chooses  to  make    himself  [  *208] 
liable  for  the  debts  incurred  by  the   firm   prior  to   his  Incoming 
admission  therein,  there  is  nothing  to  prevent  his  so  Pfi^nerj  bt 
doing.     But  it  must  be  borne  in  mind,  that  even  if  an  on 
incoming  partner  agrees  with  his  co-partners  that  the 
debts  of  the  old  shall  be  taken  by  the  new  firm,  this, 
although  valid  and  binding  between  the  partners  is,  as 
regards  strangers,  res  inter  alias  acta,  and  does  not  con- 

(l)  Newton  v.  Belcher,  12  Q.  B.  921  ;  Whitehead  v.  Barren,  2 
Moo.  &  Rob.  248.  In  Beech  v.  Eyre,  5  Man.  &  Gr.  415,  the  goods 
were  both  ordered  and  supplied  at  a  time  when  there  was  evidence 
to  show  that  the  defendant  was  one  of  the  committee. 

(m)  2  Car  &  Kir.  828. 

(n)  Helsby  v.  Mears,  5  B.  &  C.  504  is  another  case  turning  on 
the  same  principle  as  is  explained  by  Lord  Denman  in  Beale  v. 
Mouls,  10  Q.  B.  976. 

1  See  Winston  v,  Taylor,  28  Mo.  82  (1859). 
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Bk.  II.  Chap,  fer  upon  them  any  right  to  fix  the  old  debts  on  the  new 
2.  Sect.  3.  partner  (o).  In  order  to  render  an  incoming  partner 
liable  to  the  creditors  of  the  old  firm,  there  must  be 
some  agreement,  express  or  tacit,  to  that  effect  entered 
into  between  him  and  the  creditors,  and  founded  on 
some  sufficient  consideration.  If  there  be  any  such 
agreement,  the  incoming  partner  will  be  bound  by  it, 
but  his  liabilities  in  respect  of  the  old  debts  will  attach 
by  virtue  of  the  new  agreement,  and  not  by  reason  of 
his  having  become  a  partner.1 

Evidence  of  An  agreement  by  an  incoming  partner  to  make  him- 
agreement  to  Bejf  liable  to  creditors  for  debts  owing  to  them  before 
he  joined  the  firm,  may  be,  and  in  practice  generally  is, 
established  by  indirect  evidence.2  The  Courts,  it  has 
been  said,  lean  in  favor  of  such  an  agreement,  and  are 
ready  to  infer  it  from  slight  circumstances  (p),3  and 
they  seem  formerly  to  have  inferred  it  whenever  the  in- 
coming partner  agreed  with  the  other  partners  to  treat 
such  debts  as  those  of  the  new  firm  (q).  But  this  cer- 
tainly is  not  enough,  for  the  agreement  to  be  proved  is 
an  agreement  with  the  creditor;  and  of  such  an  agree- 
ment an  arrangement  between  the  partners  is  of  itself 
no  evidence  (r). 

Ex  parte  As  an  instance  where  an  incoming  partner  made  him- 

Whitmore.      self  liable  for  debts  contracted  by   the   firm  before  he 
joined  it,  reference  may  be  made  to  Ex  parte   Whit- 
[  *  209]         more  (s).     In  that  *case  Warwick  and  Clagett  become 
partners.     Warwick,  who  had  had  dealings  with  mer- 
chants in  America,  informed  them  that  he  had   taken 

(o)  See  per  Parke,  J.,  in  Vere  v.  Ashby,  10  B.  &  C.  298  :  /•> 
parte  Peele,  6  Ves.  t>02  ;  Ex  parte  Williams,  Buck,  13. 

(p)  Ex  parte  Jackson,  1  Ves.  J.  131  ;  Ex  parte  Peele,  6  Ves. 
602.  See,  also,  Rolfe  r.  Flower,  L.  R.  1  P.  C.  27. 

(q)  See  Cooke's  Bank.  Law,  534  (8th  ed.),  citing  Ex  parti'  Bing- 
ham  and  Ee  Staples  ;  Ex  parte  Clowes,  2  Bro.  C.  C.  595. 

(r)  Ex  parte  Peele,  6  Ves.  602  ;  Ex  parte  Parker,  2  M.  D.  &  D. 
511.  See,  also,  Ex  parte  Freeman,  Buck.  471  ;  Ex  parte  Fry,  1 
Gl.  &  J.  96  ;  Ex  parte  Williams,  Buck,  13. 

(a)  3  Deac.  365.  See,  also,  Rolfe  v.  Flower,  L.  R.  1  P.  C.  27, 
which  was  a  stronger  case. 

1  White  v.  Thillens,  106 Pa.  St.  173  (1883);  Arnold  v.  Nichols, 
64  N.  Y.  117  (1876);  Shaw  r.   McGregory,  105  Mass.  96  (1S70): 
Moorhead  v.  Winston,  73  N.  Ca.  398  (1875);  Burritt  v.  Dicksou,  I 
Cal.  113  (1857);  Osborn  r.  Osborn,  36  Mich.  48  (1877);  Frazer  r. 
Howe,  106  111.  563  (1883);  Jones  v.  Bartlott,  50  Wis.  589  (1880). 

2  Bealer  v.  Poole,  27  Md.  645  (1867);  McCracken  v.  Milhous,  7 
111.  App.  169  (1880);  Lucas?;.  Coulter,  104  Ind.  81  (1885). 

3  Cross  v.  Nat.  Bank,  17  Kans.  336  (1876);  Wheat  r.  Hamilton, 
53  Ind.  256  (1876).     But  Bracken  7'.  Ellsworth,  64  Ga.  21:5  (1879); 
and  Beale  v.  Poole,  27  Md.  645  (1867)  are  opposed  to  the  doctrine 
cited  in  the  text. 
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Clagett  into  partnership,  and  requested  tnem  to  make  Bk.  II.  Chap. 
up  their  accounts,  and  transfer  any  balance  due  to  or  2-  Sect-  3- 
from  him  (Warwick)  to  the  new  firm.  These  instruc- 
tions were  repeated  and  confirmed  by  Warwick  and 
Clagett,  and  were  acted  on.  A  debt  owing  from  War- 
wick was  placed  to  the  debit  of  the  new  firm,  and  a  bill 
was  drawn  on  the  firm  for  the  amount  of  the  debt  and 
was  accepted,  but  was  dishonoured^  On  the  bankruptcy 
of  the  firm  it  was  held,  that  the  debt  in  question  had 
become  the  joint  debt  of  Warwick  and  Clagett;  and  not 
only  so,  but  that  the  joint  liability  of  the  two  had  been 
accepted  in  lieu  of  the  sole  liability  of  Warwick. 

Before  leaving  this  subject,  it  may  be  as  well  to  ob-  Bills  by  old 
serve  that,  as  an  incoming  partner  does  not,  by  the  fact  Partners 
of  entering  the  firm,  take  upon  himself  the  then  exist-  °rauj 
ing  liabilities  thereof,  if  after  he  has  joined  the   firm  partner, 
his  co-partners  give  a  bill  or  note  in  their  and  his  name 
for  a  debt  contracted  by  them  alone,  this  is  primd  facie 
a  fraud  upon  him,  and  consequently  he  will  not  be  lia- 
ble to  a  holder  with  notice  (t).1     For  similar  reasons, 
an  incoming  partner  will  not,  it  is  apprehended,  be 
liable  to  pay  a  debt  contracted  before  he  became  a  part- 
ner, merely  because  his  co  partner  has  afterwards  stated 
an  account  with  the  creditor,  and  thereby  admitted  that  Account 
the  debt  in  question  is  due  from  the  firm  (u).     But,  as  stated  in 

will  be  seen  hereafter,  an  incoming  partnei',  unless  he  ^^f0^!* 
,    ,  ^    j   u-         i*   T  i  i      f  A,     u   i  old  debt, 

takes  care,  may  find  himself  liable  to  pay  the  balance 

of  an  open  running  account  commencing  before  he 
joined  the  firm  and  continued  afterwards,  although  pay- 
ments have  been  made  since  he  joined  the  firm  suffi- 
cient to  liquidate  that  part  of  the  account  for  which  he 
is  directly  responsible  (a?). 

*2.  TERMINATION  OF  LIABILITY.  [*210] 

Before   examining  the  circumstances  which  put  an  When  a  part- 
end  to  a  partner's  liability  to  creditors  of  the  firm,  it  is  n.er'.s. 
necessary  to  draw  attention  to  the  distinction  between    ^    y 
a  partner's  liability  for  what  may  be  done  after  his  co- 
partners have  ceased  to  be  his  agents,  and  his  liability 
for  what  may  have  been  done  whilst  their  agency  con- 

(/)  See  Shirreff  v.  Wilks,  1  East,  48,  ante,  p.  173. 

(u)  See  as  to  accounts  stated,  French  v.  French,  2  Man.  &  Gr. 
644,  and  Lemere  v.  Elliott,  6  H.  &  X.  656. 

(x)  See  Beale  v.  Caddick,  2  H.  &  N.  326,  and  Scott  v.  Beale,  6 
JUT.  N.  S.  559,  noticed  infra,  under  the  head  of  Appropriation 
of  Payments. 

1  Guild  v.  Belcher.  119  Mass.  257  (1876)  ;  Wright  v.  Brossean, 
73  111.  381  (1874)  ;  Citizen's  Bank  v.  Mine,  49  Conn.  236  (1881). 
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Bk.  II.  Chap,  tinued.  It  is  obvious  that  there  may  be  many  circurn- 
2.  Sect.  3.  stances  which  have  no  effect  upon  a  liability  already 
accrued,  but  which,  nevertheless,  may  prevent  any  lia- 
bility for  what  is  not  yet  done  from  arising;  and  in 
order  to  determine  with  accuracy  the  events  which  put 
an  end  to  a  partner's  liability  to  creditors,  it  is  neces- 
sary to  distinguish  his  liability  for  the  future  from  his 
liability  for  the  past. 

A.   Termination  of  liability  as  to  future  acts. 

A  partner's  The  agency  of  each  partner  in  an  ordinary  firm,  and 
agency  ends  his  consequent  power  to  bind  the  firm,  i.e.,  himself  and 
by  notice.  jjjg  co-partners,  may  be  determined  by  notice  at  any 
time  during  the  continuance  of  the  partnership"*^?/);  * 
for  his  power  to  act  for  the  firm  is  not  a  right  attach- 
ing to  him  as  a  partner  independently  of  the  will  of 
his  co  partners,  and  although  any  stipulations  amongst 
the  partners  themselves  will  not  affect  non-partners 
who  have  not  notice  of  them,  yet  if  any  person  has  no- 
tice that  one  member  of  the  firm  is  not  authorised  to 
act  for  it,  that  person  cannot  hold  the  firm  liable  for 
anything  done  in  the  teeth  of  such  notice  (z). 

With  one  or  two  exceptions,  which  will  be  mentioned 
presently,  the  agency  of  each  partner  and  his  conse- 
quent power  to  bind  his  co-partners,  can  only  be  ef- 
fectually determined  by  giving  notice  of  its  revocation. 
The  authority  imputed  to  each  partner  must  continue 
until  some  event  happens  to  put  an  end  to  it,  and  this 
event  ought  to  be  as  generally  known  as  that  which 
conferred  the  authority  upon  *  him.  The  same  reason 
[  *211]  which  leads  to  the  imputation  of  the  power  to  act  for 
the  firm  at  all,  demands  that  such  power  shall  be  im- 
puted so  long  as  it  can  be  exercised  and  is  not  known 
to  have  been  determined  (a). 

To  this  principle  there  are  exceptions  which  may  be 

(y)  See  Vice  v.  Fleming,  1  Y.  &  J.  227  ;  Willis  v.  Dyson,  1 
Stark.  164  ;  Rooth  v.  Quin,  7  Price,  193  ;  Galway  v.  Mathew,  1 
Camp,  402,  and  10  East,  264. 

(z)  This  subject  has  been  already  discussed,  see  ante,  p.  170 
et  seq. 

(a)  As  to  the  liability  of  an  outgoing  partner  for  the  nt-ls  of 
his  late  partners  and  a  new  partner,  see  Scarf  v.  Jardine,  7  A  pp. 
Ca.  345,  noticed  ante,  pp.  46  and  197. 

1  Yeager  v.  Wallace.  57  Pa.  St.  365  (1868)  ;  Matthews  »;.  Dare, 
20  Md.  248  (1863)  ;  Noyes  v.  N.  Haven,  &c.  R.  R.  Co.  30  Conn. 
1  (1861)  ;  Wilcox  v.  Jackson,  7  Col.  521  (1884).  To  the  contrary 
areGraser  v.  Stellwagon,  25 N.  Y.  315  (1862);  Campbellr.  Bowen, 
49  Ga.  417  (1873). 
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conveniently  disposed  of  before  the  principle  itself  and  Bk.  II.  Chap. 
its  application  are  discussed.  2.  Sect.  3. 

1.  When  a  partner  dies.     Notice  of  death  is  not  re-  Eftect  of 
quisite  to  prevent  liability  from  attaching  to  the  estate  death, 
of  a  deceased  partner,  in  respect  of  what  may  be  done 

by  his  co- partners  after  his  decease  (&).'  For,  by  the 
law  of  England,  the  authority  of  an  agent  is  determin- 
ed by  the  death  of  his  principal,  whether  the  fact  of 
death  is  known  or  not  (c). 

The  death  of  one  partner  does  not,  however,  deter- 
mine an  authority  given  by  the  firm  through  him  be- 
fore his  death;  and  consequently,  if  after  his  death 
such  an  authority  is  acted  on,  the  surviving  partners 
will  be  liable  for  it.  In  Usher  v.  Dauncey  (d),  bills  Usher  v. 
were  drawn  and  endorsed  in  blank  by  a  partner  in  the  Dauncey. 
name  of  the  firm,  and  were  given  by  him  to  a  clerk  to 
be  filled  up  and  negotiated  as  occasion  might  require. 
The  partner  in  question  died,  and  after  his  death,  and 
after  the  name  of  the  firm  had  been  altered,  one  of  the  bills 
was  filled  up  and  negotiated.  Lord  Ellenborough  held 
that  the  bill' was  binding  on  the  surviving  partners,  con- 
sidering that  the  power  to  fill  up  the  bill  emanated 
from  the  partnership  and  not  from  the  individual  part- 
ner who  had  died. 

Moreover,  it  does  not  follow  that  because  a  creditor  Contribution 
has  no  remedy  against  the  estate  of  a  deceased  part- atter  dfcath- 
ner  in  respect  of  debts  contracted  by  his  co- partners 
since  his  death,  his  estate  is  not  liable  to  contribute  to 
such  debts  at  the  suit  of  the  *  surviving  partners.  That  [  *  212] 
is  a  different  matter  altogether,  and  depends  on  the 
agreement  into  which  he  entered  with  his  co-partners, 
as  will  be  seen  hereafter  when  the  subject  of  dissolu- 
tion is  under  consideration  (e). 

2.  When  a  firm  becomes  bankrupt,  the  authority  of  Effect  of 
each  member  to  act  for  the  firm  at  once  determines.    If  bankruptcy. 

(b)  Devaynes  v.  Noble,  Houlton's  case,  1  Mer.  616;  Johnes' 
case,  ib.   6l9;    Brice's    case,   ib.   620;     Webster   v.  Webster,   3>  , 

Svvanst.  490.  See  Vulliamy  v.  Noble,  3  Mer.  614 ;  Brown  v.  Gor- 
don, 16  Beav.  302,  as  to  the  power  of  surviving  partners  who  are 
the  executors  of  the  deceased  partner,  to  bind  his  estate. 

(e)  See  Blades  v.  Free,  9  B.  &  C.  167;  Smout  v.  Ilbery,  10  M. 
&  W.  1 ;  Carapanari  v.  Woodburn,  15  C.  B.  400. 

(d)  4  Camp.  97. 

(e)  For  instances  where  the  estate  of  a  deceased  shareholder 
has  been  held  liable  to  contribute  to  debts  incurred  since  his  de- 
cease, see  Baird's  case,  5  Ch.  725;  Blakeley's  Executor's  case,  3 
Me.  &  G.  726;  Earner's  Devisees'  case,  2  De  G.  M.  &  G.  366. 

1  Caldwell  v.    Stileman,   1   Rawle,   212  (1829);    Dickinson  v. 
Matthews,  14  La.  Ann.  11  (1859);  Marlett  v.  Jackmau,  3  Allen, 

287  (1861). 
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Heath  v. 

Sansoin. 


one  partner  only  becomes  bankrupt,  his  authority  is  at 
an  end,  and  his  estate  cannot  be  made  liable  for  the 
subsequent  acts  of  his  solvent  co-partners.1  At  the 
same  time,  if  notwithstanding  the  bankruptcy  of  one 
partner  the  others  hold  themselves  out  as  still  in  part- 
nership with  him,  they  will  be  liable  for  his  acts,  as  if 
he  and  they  were  partners  (/);  and  although  the  es- 
tate of  a  bankrupt  partner  does  not  incur  liability  for 
the  acts  of  the  other  partners  done  since  the  bank- 
ruptcy, yet  the  solvent  partners  have  power  to  bring 
the  partnership  transactions  to  an  end,  and  to  dispose 
of  the  partnership  property.  This  subject  will  be  ex- 
amined hereafter  in  the  chapter  on  Bankruptcy,  to 
which  the  reader  is  therefore  referred  (gr). 

3.  Another  apparent  but  not  real  exception  to  the 
rule,  is  that  if  a  dormant  partner  (i.e.,  one  not  known 
to  be  a  partner)  (h)2  retires,  the  authority  of  his  late 
partners  to  bind  him  ceases  on  his  retirement,  although 
no  notice  of  it  be  given.  But  this  is  because  he  never 
was  known  to  be  a  partner  at  all,  and  the  reason  for 
the  general  rule  has  therefore  no  application  to  his 
case.  The  following  decisions  illustrate  this  exception: 
In  Carter  v.  Whalley  (i),  the  defendant  Saunders  was 
a  partner  in  the  "  Plas  Madoc  Colliery  Co.,"  but  there 
was  nothing  to  show  that  the  plaintiff  or  the  public  ever 
knew  that  such  was  the  case.  Saunders  withdrew  from 
the  company,  but  no  notice  of  his  withdrawal  was  given 
either  to  the  plaintiff  or  to  the  public.  After  his  with- 
drawal, the  company  became  indebted  to  *the  plaintiff, 
and  it  was  held  that  Saunders  was  not  liable  for  the 
debt;  because  the  name  of  the  company  gave  no  infor- 
mation as  to  the  parties  composing  it,  and  Saunders 
himself  was  not  known  either  to  the  plaintiff  or  to  the 
public  to  have  belonged  to  the  company  before  he  with- 
drew. 

In  Heath  v.  Sansom  (fc),  the  defendants  Sansom  anc 

(/)  See  Lacy  v.  Woolcott,  2  Dowl.  &  Ry.  458. 

(</)  See  Fox  v.  Hanbury,  Cowp.  445;  Morgan  v.  Marquis,  9  Es 
145. 

(A)  A  dormant  partner  known  to  a  few  persons  to  be  a  partne 
is  not  dormant  as  to  them;  see  the  cases  cited  infra,  note  (r). 

(i)  1  B.  &  Ad.  11. 

(*)  4  B.  &  Ad.  172. 


N. 


1  Blackwell  r.  Clay  well.  75  N.  Ca.  213  (1875);  Marquand 
Y.  Mfg.   Co.,  17  Johns.   525   (1820);    Wilkins  r.   Davis,   li 


Banks.  Reg.  60  (1876). 

2  Gilchristv.  Brande,  58  Wis.  184  (1883):  Armstrong  v.  Hus- 
sey,  12  S.  &  R.  315  (1825) ;  Nussbaumer  v.  Becker,  87  111.  281 
(1877);  Howell  v.  Adams,  68  N.  Y.  314  (1877). 
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Evans  carried  on  business  as  partners  under  the  style  Bk.  II.  Chap. 

of  Philip  Sansom  &  Co.,  but  Evans  was  not  known  to  2-  Scct-  3- 

be  a  partner.  They  dissolved  partnership  by  mutual 
agreement,  but  did  not  notify  the  fact.  After  the  dis- 
solution, Sansom  gave  the  plaintiff  a  promissory  note 
on  which  he  sued  Sansom  and  Evans.  The  Court  de- 
cided that  Evans  was  not  liable,  for  when  his  right  to 
share  profits  ceased,  he  could  not  be  held  responsible 
for  the  subsequent  acts  of  his  co-partner,  unless  he 
authorised  those  acts  or  held  himself  out  as  still  con- 
nected with  him,  and  he  had  done  neither  (I). 

With  the  three  exceptions  which  have  been  noticed,  Effect  of 
the  general  proposition  above  stated  holds  good.     Thus,  lunacy- 
if  a  partner  becomes  lunatic,  and  his  lunacy  is  not  ap- 
parent or  made  known,  his  power  to  bind  the  firm  and 
his  liability  for  the  acts  of  his  co-partners  (m)1  will 
remain  unaffected. 

So,  if  a  partnership  is  dissolved,  or  one  of  the  known  Effect  of 
members  retires  from  the  firm,  until  the  dissolution  or  dissolution 
retirement  is  duly  notified,  the  power  of  each  to  bind  of  which  no 
the  rest  remains  in  full  force,  although  as  between  the 
partners  themselves  a  dissolution  or  a  retirement  is  a 
revocation   of   the  authority  of   each    to   act   for  the 
others  (n).2     Thus,  if  a  known  partner  *retires,  and  [  *  214] 
no  notice  is  given,  he  will  be  liable  to  be  sued  in  respect 
of  a  promissory  note  made  since  his  retirement  by  his  late 
partner,  even  though  the  plaintiff  had  no  dealings  with 
the  firm  before  the  making  of  the  note  (o).     And  in 

(/)  See,  too,  Evans  v.  Drummond,  4  Esq.  89.  This  doctrine 
seems  not  to  apply  to  Scotland,  see  Hay  v.  Mair,  3  Ross,  L.  C.  on 
Com.  Law,  639.  The  case  of  the  Western  Bank  of  Scotland  v. 
Needell,  1  Fos.  &  Fin.  461,  seems  at  first  sight  opposed  to  the 
authorities  in  the  text,  but  it  is  conceived  that  in  that  case  there 
must  have  been  evidence  to  show  that  the  defendant  was  known 
to  the  plaintiffs  to  have  been  a  partner  before  he  retired. 

(m)  See  Molton  v.  Camroux,  '2  Ex.  487,  and  4  ib.  17;  and  Bax- 
ter v.  The  Earl  of  Portsmouth,  5  B.  &  C.  170,  and  the  cases  cited 
post,  bk.  iv.  c.  1,  \  2,  to  show  that  the  lunacy  of  one  partner  does 
not  dissolve  the  firm.  See  further  on  this  subject,  Story  on 
Agency,  $  481,  and  note  there.  See,  also,  Drew  r.  Nunn,  4  Q.  B. 
D.  661. 

(n)  See  Mulford  v.  Griffin,  1  Fos.  &  Fin.  145;  Faldo  v.  Griffin, 
ib.  147,  and  the  cases  in  the  next  note. 

(o)  See  Parkin  v.  Carruthers,  3  Esp.  248;  Williams  v.  Keats,  2 
Stark.  290;  Brown  »).  Leonard,  2  Chitty,  120;  Dolman  v.  Orchard, 
2  C.  &  P.  104,  in  which  three  last  cases,  however,  there  was  a 

1  Reynolds  v.    Austin,   4    Del.    Ch.    24   (1867);    Raymond   v. 
Vaughan,  17  111.  App.  114  (1885). 

2  Holt  v.  Simmons,  16  Mo.  App.  97  (1884);  Parker  v.  Canfield, 
37  Conn.  250  (1870);  Merritt  v.  Polbys,  16  B.  Mon.  355  (1855);' 
Long  v.  Garnett,  59  Texas,  229  (1883). 
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determining  which  was  first  in  point  of  time,  viz..  no- 
tice of  the  dissolution  or  the  making  of  the  note,  effect 
must  be  given  to  the  presumption  that  the  instrument 
was  made  and  issued  on  the  day  it  bore  date,  unless 
some  reason  to  the  contrary  can  be  shown  (p). 

A  partner  who  retires  and  does  not  give  sufficient 
notice,  exposes  himself  to  the  risk  of  being  sued  for 
torts  committed  subsequently  to  his  retirement  by  his 
late  co-partners  or  their  agents;  and  in  the  absence  of 
proof  of  the  true  state  of  things  he  would  be  held  lia- 
ble for  them  (#).' 

Moreover,  if  a  dormant  partner  is  known  to  certain 
individuals  to  have  been  a  partner,  he  is  as  to  them  no 
longer  in  the  situation  of  a  dormant  partner,  and  must 
therefore  give  them  notice  of  his  retirement  if  he 
would  free  himself  from  liability  in  respect  of  the 
future  transactions  between  them  and  his  late  part- 
ners (r).? 

It  is  obvious  therefore,  that  on  the  dissolution  of  a 
firm  or  the  retirement  of  a  partner,  it  is  of  the  great- 
est importance  to  notify  the  fact;  and  each  partner  has 
a  right  to  notify  it.  If  his  co  partners  prevent  him 
from  exercising  that  right,  they  will  be  compelled  to 
do  what  may  be  necessary  to  enable  notice  to  be  given, 
e.  g.,  to  sign  advertisements  for  publication  in  the 
"Gazette"  (s). 

*  Effect  of  notice  of  dissolution. — Subject  to  two  ex- 
ceptions, which  will  be  examined  hereafter,  notice  of 
dissolution  of  a  firm  or  the  retirement  of  a  partner 
duly  given,  determines  the  power  previously  possessed 
by  each  partner  to  bind  the  others.  Hence,  after  the 
dissolution  of  a  firm  or  the  retirement  of  a  member  and 
notification  of  the  fact,  no  member  of  the  previously 
existing  firm  is,  by  virtue  of  his  connection  therewith, 
liable  for  goods  supplied  to  any  of  his  late  partners 

continual  holding  out.  See,  as  to  ordering  such  a  bill  to  be  de- 
livered up.  Evan  v.  Mackmath,  3  Bro.  C.  C.  15. 

(p)  See  Anderson  v.  Weston,  6  Bing.  N.  C.  296.  , 

(q)  Stables  v.  Eley,  1  Car.  &  P.  614.  In  this  rase  such  proof 
was  given,  and  the  defendant  was  nevertheless  held  liable,  on  the 
ground  of  holding  out.  This,  however,  was  a  wrong  application 
of  that  doctrine.  See  ante,  p.  47,  and  Pollock  Dig.  25,  ed.  3. 

(r\  Farrar  r.  Deflime.  1  Car.  &  K.  580.  See"  too,  Evans  r. 
Drummond,  4  Esp.  89,  and  Carter  v.  Whalley,  1  B.  &  Ad.  14. 

(s)  Heudry  r.  Turner,  32  Ch.  D.  355;  Troughtoii  r.  Hunter,  18 
Beav.  470. 


1  Sherrod  v.  Langdon,  21  Iowa,  518  (1866);  Maxwell  r.  Gibbs, 
32  Iowa,  32  (1871). 

2  Boyd  v.  Ricketts,  60  Miss.  62  (1882);  Phillips  v.  Nash,  47  Ga. 
218  (1872);  Benjamin  v.  Covert,  47  Wis.  375  (1879). 
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subsequently  to  the  notification  (t)  ;l  nor  is  he  liable  on  Bk.  II.  Chap, 
bills  or  notes  subsequently  drawn,  accepted,  or  indorsed  2-  Sect.  3. 
by  any  of  them  in  the  name  of  the  late  firm  (w),2  even 
although  they  may  have  been  dated  before  the  dissolu- 
tion (x)  ;  or  have  been  given   for  a  debt  previously 
owing  from  the  firm   (y)  by  the  partner  expressly  au- 
thorized to  get  in  and  discharge  its  debts  (z).3 

There  are,  it  is  true,  cases  to  be  met  with  in  which  Cases  in 
notwithstanding  a  dissolution  and  notice,  a  bill  or  note  }vhich  notice 
in  the  name  of  the  firm  has  been  held  to  bind  those  1S 
who  were  members   thereof  prior  to  the  dissolution  ; 
but  in  each  of  these  cases  there  was  some  circumstance 
taking  it  out  of  the  ordinary  rule.    In  Burton  v.  Issitt  (a), 
the  continuing  partner  had  authority  to  use   the  name 
of  the  retired  partner  in  the  prosecution  of  all  suits  for 
the  recovery  of  partnership  property.     This  was  held 
to  authorize  the  giving  of  a  promissory  note  for  six- 
pences, payable  under  the  Lord's  act,  and  the  retired 
partner  was  therefore  held  bound  by  a  note  given  by 
his  late  partner  in  payment  of  those  sixpences.     In 
Smith  v.  Winter  (6),  the  continuing  partner  had  ex-  Smith  r. 
press  permission  to  use  the  name  of  his  late  partner, 
who  was  therefore  justly  held  liable  on  a  bill  given  in 
the  name  of  the  old  firm   after  his  retirement.     The 
only  case  *  indeed  of  this   description  which  presents  [  *  216] 
any  difficulty,  is  Lewis  v.  Reilly  (c).     There  two  part- 
ners  drew  a  bill  payable  to  their  own  order,  and  after- 
wards dissolved  partnership.  One  cf  them  then  indorsed 
the  bill  in  the  name  of  both  to  the  plaintiff  who  knew 

(0  Minnit  v.  Whinery,  5  Bro.  P.  C.  489. 

(«)  Paterson  v.  Zachariah,  1  Stark.  71 ;  Abel  v.  Sutton,  3  Esp. 
108;  Spenceley  v.  Greenwood,  1  Fos  &  Fin.  297. 

(a;)  Wrightson  v.  Pullan,  1  Stark.  375,  S.  C.  Wrights.  Pulham, 
2  Chitty,  121. 

(y)  Kilgour  v.  Fiplyson,  1H.  Blacks.  156;  Dolman  i:  Orchard, 
2  Car.  &  P.  104. 

(z)  Kilgour  v.  Finlyson,  1  H.  Blacks.  156.  See  Lewis  v.  Eeilly 
infra,  note  (c). 

"(a)  5  B.  &  A.  267. 

(b)  4  M.  &  W.  454.- 

(c)  1  Q.  B.  349. 

1  Yeager  v.  Wallace,  57  Pa.  St.  365  (18G8) ;  Monroe  v.   Conner, 
15  Me.  178  (1838). 

2  Mattesonf.  Nathanson,  38  Mich.  377  (1877);Goodspeed  v.  Plow 
Co.  45  Mich.  237  (1881);  Bank  r.  Mead,  52  Mo.  546  (1873);  Par- 
ham  Sewing  Machine  Co.  v.  Brock,  113  Mass.   194  (1873);  Gard- 
ner v.  Conn,  34  Oh.  St.  187  (1877). 

3  Palmer  v.  Dodge,  4  Oh.   St.   21   (1851);  Smith  t.  Sheldon.  35 
Mich.  42  (1876);  Manney  v.  Coit,  80  N.   Ca.   390  (1878);  Brown 
t.  Chancellor,  61  Texas,  437  (1884);  Bank  v.  Page,  98111.  189 
(1881). 
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of  the  dissolution.  It  was  held,  in  an  action  by  him 
against  both  partners,  that  he  was  entitled  to  recover 
on  the  bill,  and  that  it  was  immaterial  whether  he  knew 
of  the  dissolution  or  not.  The  precise  ground  of  this 
decision  does  not  distinctly  appear.  The  Court  seems 
to  have  proceeded  on  the  supposition  that  an  indorse  • 
ment  by  one  of  several  payees  in  the  name  of  all  is 
sufficient ;  but  the  writer  has  been  unable  to  find  any 
previous  authority  for  such  a  doctrine,  save  where  the 
indorsers  are  partners,  which  in  the  case  in  question 
they  were  not,  as  the  plaintiff  was  found  by  the  jury 
to  have  known.  The  case  is  certainly  anomalous  and 
requires  reconsideration  (d). 

The  exceptions  alluded  to  above  as  qualifying  the 
rule  that  the  agency  of  each  partner  is  determined  by 
dissolution  (or  retirement)  and  notice  are — 

First,  where  a  partner  who  has  retired  and  notified 
his  retirement,  nevertheless  continues  to  hold  himself 
out  as  a  partner  ;  and  secondly,  and  where  what  is  done 
only  carries  out  what  was  begun  before. 

1.  If  a  partner  retires  and  gives  notice  of  his  retire- 
ment, and  he  nevertheless  allows  his  name  to  be  used 
as  if  he  were  still  a  partner,  he  will  continue  to  incur 
liability  on  the  principle  of  holding  out,  explained  in 
an  earlier  part  of  this  treatise.  In  Williams  v.  Keats  (e),1 
after  a  partner  had  retired,  and  after  notice  thereof  had 
been  given  by  advertisement,  a  bill  was  accepted  by  his 
co-partner  in  the  names  of  himself  and  late  partner.  Tbo 
names  of  both  still  remained  painted  up  over  their  late 
place  of  business,  and  Lord  Ellenborough  held  that  the 
partner  who  had  retired  was  liable  on  this  bill  notwith- 
standing the  advertisement ;  for  there  was  no  evidence 
to  show  *that  the  plaintiff  in  fact  knew  of  the  dissolu- 
tion (/). '  Upon  this,  however,  it  is  to  be  observed  that 
the  only  evidence  that  the  retired  partner  authorised 
the  continued  use  of  his  name,  was  the  fact  that  he  hac 
not  prevented  it.  Now,  authorities  are  not  wanting  tc 
show  that  if  a  partner  retires,  and  notice  of  his  retire- 
ment is  given  by  advertisement,  he  will  not  continue  tc 
incur  liability  by  the  acts  of  his  co-partners,  simplj 

(d)  See  Story  on  Bills,  \  197,  and  Abel  r.  Sutton,  3  Esp.   10_f= 
The  cases  go  further  than  is  suggested  in  Garland  v.  Jacomb, 
R.  8  Ex,  220,  for  the  notice  of  dissolution  is  what  creates  th< 
difficulty.     See  infra,  p.  220,  note  (s). 

(e)  2  Stark.  290.     See,  too,  Dolman  r.  Orchard,  2  Car.  &  P.  104; 
Emmet  v.  Butler,  7  Taunt,  600. 

(/)  See,  as  to  this,  Brown  v.  Leonard,  2  Chitty,  120,  infra. 

'Fleming*.  Dorn,  34  Ga.  213  (1865);  State  v.  Wiggin,  20  Me. 
449  (1841);  Tregerthen  v.  Lohrum,  6  Mo.  App.  576  (1878). 
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because  they  continue  to  carry  on  business  in  the  old  Bk.  II.  Chap, 
name,  and  he  does  not  take  steps  to  stop  them  (g).1     His  2-  Sect.  3. 
forbearance  in  this  respect  does  not  necessarily  amount 
to  an  authority  to  use  his  name  as  before;  and  unless 
his  name  is  used  by  his  authority  he   is,  not  liable  on 
the  ground  that  he  holds  himself  out  as  a  partner  (h). 
But  although  it  may  be  doubtful  whether  in  Williams  Principle  of 
Y.  Keats  there  was  a  sufficient  holding  out,  it  is  clear  Williams  v. 
that  if  a  partner  retires  and  does  still  hold  himself  out 
as  a  partner,  this  is  in  fact  signifying  that  he  is  willing 
to  incur  the  responsibilities  of  a  partner  for  the  sake 
of  those  with  whom  his  name  is  associated;  and  there- 
fore he  will  contimie  to   be  answerable  for  their  con- 
duct, even  to  persons  dealing  with  them  with  knowl- 
edge of  his  retirement.     This  was  decided  in  Brown  Vi-  Browivtv 
Leonard  (i),  in  which  the  plaintiff  sued  on  a  promis-  Leonard, 
sory  note  made  in  the  name  of  Spring,  Leonard,  and 
Bush.     Before  the  note  was  made,  Bush  had  retired 
from  the  firm,  and  the  plaintiff,  before  he  took  the  note, 
was  told  by  Bush  that  he  had  ceased  to  be  a  partner 
with  Leonard  and  Spring,  but  that  his   name  was  to 
continue  for  a  certain  time.     Bush  was  held  liable  on 
the  note;  for,  notwithstanding  his  retirement,  his  name 
was  continued,  and  with  it  his  responsibility  (fc). 

2.  It  is  said  that  a  firm,  notwithstanding  its  dissolu-  Agency  con- 
tion,  continues  to  exist  so  far  as  may  be  necessary  for  tinuing  for 
the  winding  up  of  its  business  (I).2     This  doctrine  re-  JXSding  in 
quires  consideration.     *No  doubt  after,  as  well  as  be-  r  #  2181 
fore  dissolution,  each  partner  can  pay,  or  receive  pay- 
ment of,   a  partnership  debt;  for  it  is  clearly  settled 
that  payment  by  one  of  several  joint  debtors,  or  to  one 

(g)  See  Newsome  v.  Coles,  2  Camp.  617. 

(h)  As  to  a  retifing  partner's  right  to  an  injunction  to  restrain 
the  continuing  partners  from  carrying  on 'business  in  the  old 
name,  see  De  Tastet  v.  Bordenave,  Jac.  516;  Webster  v.  Web- 
ster, 3  Swanst.  490,  note;  Lewis  v.  Langdon,  7  Sim.  421. 

(i)'  2  Chitty,  120. 

(k)  Bush,  however,  seems  to  have  undertaken  that  the  notes 
should  be  provided  for.  See  the  judgment. 

(/)  Expartc.  Williams,  11  Ves.  5;  Peacock  v.  Peacock.  16  ib. 
57;  Crawshay  v.  Collins,  15  Ves.  227;  and  2  Russ.  342;  Wilson 
v.  Greenwood,  1  Swanst.  480;  Crawshay  v.  Maule,  ib.  507;  But- 
chart  v.  Dresser,  4  De  G.  M.  &  G.  542.  N.B.— The  dicta  of  Lord 
Eldon  were  not  made  in  any  case  in  which  the  power  of  one 
partner  to  bind  the  others  after  a  dissolution  was  before  him  for 
decision. 


1  Boyd  v.  McCann,   10  Md.   118  (1856);   Potter  v.   Greene,   9 
Gray,  309  (1857). 

2  Brown  r.  Higgenbotham,  5  Leigh  (Va.)  583  (1834). 
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Bk.  II.  Chap. 
2.  Sect.  3. 


Doctrine  not 
admitted  at 
law. 
Lyon  v. 
Huynes. 


Other  cases. 

[*219] 


Abel  v. 
Sntton. 


Extent  of 
the  doctrine. 


of  several  joint  creditors  (m),  extinguishes  the  debt 
irrespectively  of  any  question  of  partnership.  So, 
again,  as  regards  dealing  with  the  partnership  assets, 
it  has  been  held  that  the  power  of  a  continuing  or  sur- 
viving partner  to  sell  or  pledge  partnership  assets  is  us 
extensive  as  that  of  a  partner  in  a  going  concern  («,). 
But  when  questions  of  a  different  sort  arise,  considera- 
ble difficulty  is  experienced,  and  this  difficulty  is  rather 
increased  than  diminished  by  the  loose  statement,  that 
a  partnership  which  is  dissolved  is  nevertheless  deem- 
ed to  contimie  so  far  as  may  be  necessary  for  winding 
up  its  affairs. 

Lyon  v.  Haynes  (o)  is  a  strong  authority  to  show 
that  when  an  unincorporated  company  is  dissolved  by 
a  resolution  of  a  meeting  competent  to  dissolve  it,  the 
power  of  a  majority  of  shareholders  to  bind  the  minority 
is  at  an  end;  and  that  even  as  regards  the  mode  of 
winding  up  the  concerns  of  the  defunct  company,  the 
majority  of  its  shareholders  cannot  bind  either  a  dis- 
sentient minority  or  absentees. 

Other  cases,  which  have  been  already  referred  to  (p), 
clearly  show  that  after  the  dissolution  of  an  ordinary 
partnership,  no  *one  aware  of  the  dissolution  is  enti- 
tled on  any  ground  of  implied  agency  to  hold  the  mem- 
bers of  the  late  firm  responsible  for  acts  done  by  each 
other  subsequently  to  the  dissolution;  and  every  one 
must  feel  the  force  of  Lord  Kenyon's  observation  in 
Abel  v.  Sutton,  that  if  the  contrary  doctrine  were  to 
prevail,  a  man  could  never  know  when  he  was  to  be  at 
peace  and  freed  from  all  the  concerns  of  the  partner- 
ship. 

The  doctrine  now  in  question  cannot,  it  is  submitted, 
be  carried  further  than  this,  viz.,  that  notwithstanding 
dissolution,  a  partner  has  implied  authority  to  bind 
the  firm  so  far  as  may  be  necessary  to  settle  and  liqui- 

(m)  i.e.,  if  they  are  not  trustees.  Payment  to  one  of  several 
trustees  is  no  discharge,  Webb  v.  Ledsam,  1  K.  &  J.  ',',^~>. 

(n)  See  Fox  v.  Hanbury,  Cowp.  445;  Smith  v.  Stokes,  1  East, 
363;  Smith  r.  Oriell,  ib.  368;  Harvey  v.  Crickett,  5  M.  &  S.  :j::6: 
Morgan  v  Marquis,  9  Ex.  145;  Butchart  v.  Dresser,  4  De  (J.  M. 
&  G.  542;  Re  Clough,  31  Ch.  D.  324. 

(o)  5  Man.  &  Gr.  504.  The  question 'in  this  case  was  whether 
an  action  would  lie  by  a  shareholder  against  directors  for  not 
applying  the  assets  of  the  company  as  prescribed  by  a  resolution 
made  after  the  company  had  been  dissolved.  It  was  held  that 
such  action  did  not  lie,  although  the  directors  had  assumed  to 
wind  up  the  company  under  the  authority  of  the  resolution. 

.(p)  Ante,  p.  215,  especially  Kilgour  r.  Finlyson,  1  II.  Blacks. 
ir>(>.  and  Abel  v.  Sutton.  3  Esp.  108.  See,  too,  Finder  v.  Wilcks, 
5  Taunt.  611. 
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date  existing  demands,  and  to  complete  transactions  be-  Bk.  II.  Chap, 
gun,  but  unfinished,  at  the  time  of  the  dissolution  (q).1  2-  Sect-  «*• 
Even  Butchart  v.  Dresser  (r),  which  goes  further  than  Butchart ». 
any  other  case,  does  not  carry  the  doctrine  beyond  this.  Dresser. 
In  that  case  two  persons  in  partnership  as  sharebrokers 
contracted  to  buy  shares.  Before  paying  for  them 
they  dissolved  partnership,  and  that  fact  was  known  to 
their  bankers.  After  the  dissolution  one  of  the  part- 
ners pledged  the  shares  to  the  bankers  for  money  to 
pay  for  their  purchase,  and  authorised  the  bankers  to 
sell  the  shares  to  indemnify  themselves.  The  other 
partner  contended  that  this  was  done  without  his  au- 
thority, and  that  as  the  bankers  knew  of  the  dissolu- 
tion, they  could  not  retain  the  shares  against  him.  The 
Vice-Chancellor,  however,  held  that  the  partner  who 
pledged  the  shares  had  authority,  after  the  dissolution, 
to  complete  the  contracts  previously  made  by  the  firm; 
that  he  therefore  necessarily  had  authority  to  raise  the 
funds  to  pay  for  the  shares  in  question,  and  that  he 
had  not  gone  beyond  his  authority  in  raising  the  money 
by  pledging  them  with  the  bankers,  as  he  had  done.  The 
Lords  Justices  took  the  same  view.  "  The  general 
law,"  it  was  said,  "  is  clear  that  a  partnership,  though 
dissolved,  continues  for  the  purpose  of  winding  up  its 
affairs.  Each  partner  has,  after  and  notwithstanding 
the  dissolution,  full  authority  to  receive  and  pay  money 
on  account  of  the  partnership,  and  has  the  same  au- 
thority to  deal  with  the  property  of  the  *  partnership  [  *  220] 
for  partnership  purposes  as  he  had  during  the  continu- 
ance of  the  partnership.  This  must  necessarily  be  so. 
If  it  were  not,  at  the  instant  of  the  dissolution  it  would 
be  necessary  to  apply  to  this  Court  for  a  receiver  in 
every  case,  although  the  partners  did  not  differ  on  any 
one  item  of  the  account." 

It  is  to  be  observed  that  in  Butchart  v.  Dresser,  noth-  Observations 
ing  was  done  except  for  the  purpose  of  completing  a  on  this 
transaction  unfinished  at  the  time  of  the  dissolution.  Ci 
The  case  did  not  require  the  statement  of  so  general  a 
proposition  as  that  until  the  affairs  of  a  partnership 
are  wound  up,  the  agency  of  each  partner  continues  to 
be  as  extensive  as  if  no  dissolution  had  taken  place. 
At  the  utmost,  the  case  under  consideration  decides, 

(q)  See  in  Lyon  v.  Haynes,  5  Man.  &  Gr.  541,  and  in  Smith  v. 
Winter,  4  M.  &  W.  461,  462;  Pollock  Dig.  83,  ed.  3. 

(r]  10  Ha.  453,  and  4  De  G.  M.  &  G.  542.  Ee  Clough,  31  Ch. 
D.  324,  was  a  similar  case,  only  the  pledge  was  for  an  old  debt. 

1  Rust  v.  Chrisholm,  57  Md.  376  (1881);  Page  ».  Wolcqtt,  15 
Gray,  536  (1860). 
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Bk.  II.  Chap,  that  in  the  event  of  a  dissolution,  it  is  competent  for 

2.  Sect.  3. one  partner  to  dispose  of   the  partnership  assets   for 

partnership  purposes  (s).  But  neither  Butchart  v. 
Dresser  nor  any  other  case  shows  that  a  person  who 
knows  that  a  partnership  is  dissolved,  can  hold  one 
partner  liable  for  acts  of  his  late  co-partners  done  sub- 
sequently to  the  dissolution,  and  without  authority; 
and  if  in  Butchart  v.  Dresser  the  money  to  pay  for  the 
shares  had  been  raised  by  a  bill,  it  could  not,  consist- 
ently with  prior  decisions,  have  been  held  that  the  dis- 
solved firm  was  liable,  either  upon  the  bill  itself,  or  for 
the  money  raised  by  its  means. 

Ault  v.  Before  leaving  this  subject  it  is  necessary  to  notice 

Goodrich.  Ault  v.  Goodrich  (£),  which  is  sometimes  supposed  to 
go  much  further  than  it  really  does.  In  that  case,  two 
.  persons,  Wilcox  the  elder  and  Wilcox  the  younger, 
partners  as  timber  merchants,  entered  into  a  joint 
speculation  with  the  plaintiff  and  another  in  the  pur- 
chase and  sale  of  some  trees.  Wilcox  the  younger  had 
the  chief  management  of  the  affair,  and  before  the  ad- 
venture was  closed,  the  two  Wilcoxes  dissolved  part- 
nership. Wilcox  the  younger  seems  to  have  misap- 
plied some  of  the  monies  received  by  him  on  the  joint 
account,  and  it  was  considered  clear  that  Wilcox  the 
[  *  221]  elder  was  responsible  for  the  *  dealings  and  transac- 
tions of  Wllcox  the  younger  during  the  continuance  of 
their  partnership.  It  was  also  considered  that  as  there 
was  no  evidence  of  any  new  agreement  between  any  of 
the  parties  upon  the  dissolution  of  partnership  between 
the  Wilcoxes,  the  other  parties  to  the  adventure  were 
to  be  treated  as  having  continued  to  rely  on  the  joint 
responsibility  of  the  two  Wilcoxes,  in  respect  of  the 
dealings  of  Wilcox  the  younger.  Wilcox  the  elder  was 
accordingly  declared  to  be  responsible  for  the  conduct 
of  Wilcox  the  younger  after  the  dissolution. 

Observations  Upon  this  case  it  may  be  observed;  first,  that  the 
on  this  case,  facts  are  not  satisfactorily  stated;  and,  secondly,  that 
the  judgment  leads  to  the  inference,  that  the  responsi- 
bility of  Wilcox  the  elder  for  the  conduct  of  WTilcox  tht 
younger,  did  not  turn  upon  the  circumstance  that  thej 
were  partners,  but  upon  the  circumstance  that  thej 
were  jointly  entrusted  with  the  management  of  the  tre 
speculation.  In  this  view  of  the  case  it  was  obviousl] 

(s)  Qu.  if  Lewis  v.  Reilly,  1  Q.  B.  349,  and  ante,  p.  216,  can 
supported  on  this  principle?     Lord  Denman's  judgment  seer 
to  have  proceeded  on  it.     But  see  Smith  v.  Winter.  4  M.  &.  ~ 
454. 

(0  4  Russ.  430. 
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immaterial  whether  the  Wilcoxes  had  dissolved  part-  Bk.  II.  Chap, 
nership  or  not.  2^Sect.  3. 

What  amounts  to  notice  of  dissolution. — It  has  been  Notice  in 
already  seen  that  when  a  dormant  partner  retires,  he  case  of  re- 
need  give  no  notice  of  his  retirement  in  order  to  free  tirement  of 
himself  from  liability  in  respect  of  acts  done  after  his  partner 
retirement  (u).     The  reason  is  that,  as  he  was  never 
known  to  be  a  partner,  no  one  can  have  relied  on  his 
connection   with  the  firm,  or  truly  allege   that,  when 
dealing  with  the  firm,  he  continued  to  rely  on  the  fact 
that  the  dormant  partner  was  still  connected  therewith. 

But  when  an   ostensible  partner  retires,  or  when  a  Notice  in 
partnership   between  several  known  partners  is  dis- case  of  re- 
solved, tbe  case  is  very  different;  for  then  those  who  tirementof 
dealt  with  the  firm  before  a  change  took  place  are  en- 
titled  to  assume  that  no  change  has  occurred  until  they 
have  notice  to  the  contrary  (x).1     And  even  those  who 
never  had  dealings  with  the  firm,  and  who  only  knew 
of  its  existence  by  repute,  are  entitled  to  assume  that  it 
still  exists  until  something  is  done  to  notify  publicly 
that  it  exists  no  longer  (y).     An  old  customer,  how-  Old 
ever,  is  entitled  to  a  more  *  specific  notice  than  a  per-  [  *  222] 
son  who  never  dealt  with  the  firm  at  all  (z);2  and  in  customeraen- 
considering  whether  notice  of  dissolution  or  retirement  speciai° 
is  or  is  not  sufficient,  a  distinction  must  be  made  ac-  notice, 
cording  as  the  person  sought  to  be  affected  by  notice 
was  or  was  not  a  customer  of  the  old  firm. 

When  a  known  partner  retires,  or  a  partnership  is 
dissolved,  notice  of  the  fact  is  usually  given  to  the 
world  at  large  by  advertisement,  and  to  old  customers 
by  some  special  communication. 

Public  notice  given   by   advertisement  in  the  "  Ga-  Public 
zette "   is  sufficient,  not  only  against  all  who  can  be  notices  by 
shown  to  have  seen  it,  but  also  as  against  all  who  had  1! 

no  dealings  with  the  old  firm,  whether  they  saw  it  or 
not  (a).3     But  an  advertisement  in  any  other  paper  is 

(w)  Ante,  p.  212. 

(x)  See  per  Lord  Selborne  in  Scarf  v.  Jardine,  7  App.  Ca.  349. 

(y)  Parkin  v.  Carruthers,  3  Esp.  348. 

(z]  Graham  v.  Hope,  Peake,  154. 

(a)  Godfrey  v.  Turnbull,  1  Esp.  371  ;  Wrightson  v.   Pullan,  1 

Dickinson  v.  Dickinson,  25  Gratt,  321  (1874);  Schorten  v. 
Davis,  21  La.  Ann.  173  (1869)  ;  Eansom  v.  Loylese,  49  Ga.  471 
(1873) ;  Haynes  v.  Carter,  12  Heisk,  7  (1873)  ;  Van  Eps  v.  Dil- 
lage,  6  Barb.  244  (1849)  ;  Eoakes  v.  Bailey,  55  Vt.  542  (1883). 

2  Bank  v.  Howard,  35  N.  Y.  500  (1866) ;  Bank  v.  Herz,  89  N. 
Y.  629  (1882)  ;  Rose  v.  Coffield,  53  Md.   18  (1879)  ;  Amidown  v. 
Osgood,  24  Vt.  278  (1852). 

3  In  America  a  notice  of  the  dissolution  published  in  a  news- 
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pensable. 


[*223] 

Special^ 

notice. 


no  evidence  against  any  one  who  cannot  be  shown  to 
have  seen  it  (6).  If,  however,  it  can  be  shown  that  he 
was  in  the  habit  of  taking  the  paper  (c),  that  is  evidence 
to  go  to  the  jury  of  his  having  seen  not  only  the  par- 
ticular paper  containing  the  advertisement,  but  also  the 
advertisement  itself  (c?);1  and  if  the  jury  are  satisfied 
that  he  saw  the  advertisement,  that  will  be  sufficient, 
although  no  advertisement  was  inserted  in  the  "Ga- 
zette" (e).  An  advertisement,  moreover,  is  not  indis- 
pensable; its  place  may  be  supplied  by  something  else. 
Thus  a  change  in  the  name  of  a  firm  painted  on  its 
counting-house,  accompanied  by  a  removal  of  the  busi- 
ness of  the  old  firm  (for  the  purpose  of  winding-up), 
and  coupled  with  announcements  of  the  change  by  cir- 
culars sent  to  the  old  customers,  was  held  to  be  suffi- 
cient without  any  advertisement  as  against  a  person 
who  had  not  been  an  old  customer,  and  who  was  not 
proved  to  have  had  any  distinct  notice  (/). 

*  As  against  persons  who  dealt  with  the  firm  before 
any  change  in  it  took  place,  an  advertisement  without 
more  is  of  little  or  no  value,  whether  it  be  in  the 
"  Gazette  "  or  elsewhere  (g).  But  if  notice  in  point  of 
fact  can  be  established,  it  matters  not  by  what  means; 
for  it  has  never  been  held  that  any  particular  formality 
must  be  observed.2  If  an  old  customer  can  be  shown 
to  have  seen  an  advertisement,  that  will  be  sufficient;3 
and  evidence  that  he  took  in  a  certain  paper  is  some 
evidence  that  he  knew  of  a  dissolution  advertised 

Stark.  375  ;  Godfrey  v.  Macauley,  1  Peake,  N.  P.  209  ;  Newsome 
v.  Coles,  2  Camp.  617. 

(b)  Leeson  «.   Holt,  1  Stark.  186  ;    Boydell  v.   Drummond,  2 
Carnp.  157,  and  11  East,  144  n. 

(c)  Showing   that   the  paper  circulated  in  his  neighborhood 
goes  for  nothing  alone.     Norwich  and  Lowestoft  Co.  v.  Theobald, 
M.  &  M.  153. 

(d)  See  Jenkins  r.  Blizard,  1  Stark.  418,  where,  however,  the 
plaintiff  had  a  verdict  :  Rowley  v.  Home,  3  Bing.  2. 

(e)  Rooth  v.  Quin,  7  Price,  193. 

(/)  M'lver   v.    Humble,  16   East,    169 ;  but   see   Gorham 
Thompson,  1  Peake,  N.   P.  60. 
(</)  Graham  v,  Hope,  Peake,  154. 

paper  of  the  town  where  the  firm  is  in  business  is  sufficient  ii 
the  cases  named  in   the  text.     Martin  v.   Searles,  28  Conn. 
(1859)  ;  Solomon  v.  Kirkwood,  55  Mich.  256  (1874)  ;  Watkins 
v.  Bank,  4  Whart.  482  (1839)  ;  Nicholson  v.   Moog,  65  'Ala.  4' 
(1880). 

1  Treadwill  v.  Wells,  4  Cal.  260  (1854)  ;  Watkinson  v.  Banl 
4  Whart.  482  (1839)  ;  Smith  v.  Jackman,  138  Mass.   143  (1883). 

2  Gathright  v.  Burke,  101  Ind.  590  (1884.) 

3  The  Court  will  infer  that  the  creditor  read  the  published  nc 
tice,  if  he  saw  it  ;  Prentiss  v.  Sinclair,  5  Vt.  149  (1831). 
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therein  (/i).     Again,  general  notoriety,  a  change  in  the  Bk.  II.  Chap, 
name  of  the  firm,  and  advertisements,  coupled  with  the  '^  ®ectg  •*• 
execution  of  powers  of  attorney  to  the  new  firm,  were 
held  (Bolland,  B.  dissentiente),  to  warrant  the  jury  in 
finding  knowledge  by  an  old  customer  of  a  change  in 
the  old  firm  (*').     So,  in  the  case  of  bankers,  a  change 
in  the  name  of  the  firm  appearing  on   the  face  of  Bthe 
cheques  used  by  their  customers,  has  been  held  suffi- 
cient notice  to  an  old  customer  who  had  drawn  cheques 
in  the  new  form  (&). 

With  respect  to  advertisements,  it  may  be   here   re-  stamp  on 
marked,  that  an  advertisement  of  an  agreement  to  dis-  advertise- 
solve  is  not  admissible  in  evidence  unless  stamped;  but  meuts- 
that  an  advertisement  of  afj  actual  dissolution  is  admis- 
sible without  a  stamp  (I). 

B.   Termination  of  liability  as  to  past  acts. 

When  once  it  can  be  shown  that  liability  has  attached  Termination 
to  any  partner,  the  onus  of  proving  that  such  liability  °*  partner's 
has  ceased  is  upon  that  partner,  or  those  representing  j^JJ^of11 
him   (m).     The   events  which  have  to  be  considered  past  transac- 
with  reference  to  this  subject  may  be  reduced  to   four  tions. 
classes,  viz. — 

1.  Events  over  which  his  creditor  has  no  control,  e.g., 
the  death  or  bankruptcy  of  the  partner. 

2.  Dealings  and  transactions  between  the  creditor  and 
the  partner  whose  liability  is  in  question. 

*  3.  Dealings  and  transactions  between  the  creditor  [  *  224] 
and  the  other  members  of  the  firm;  and, 

4.  Lapse  of  time. 

The  second  of  these  classes  of  events  does  notreqti  ire 
special  notice.  The  effect  of  bankruptcy  and  death  will 
be  examined  in  a  subsequent  part  of  this  work.  There 
only  remain,  therefore,  to  be  considered  here  the  third 
and  fourth  classes  of  events  alluded  to. 

The  nature  of  an  obligation  which  is  joint,  or  joint  Termination 
and  several,  is  such  that  although  each  person  subject  °l  Joi.nt  ou~ 
to  the  obligation  is  responsible  for  its  performance,  yet  lga  J 
each  is  not  bound  to  perform  it  without  reference  to  the 
question  whether  it  has  already  been  performed  by  the 
others.     Whether  the  obligation  be  joint,  or  joint  and 
several,  it  has  only  to  be  performed  once;  andperform- 

(h)  Ante,  note  (rf). 

(0  Hart  v.  Alexander.  2  M.  &  W.  484  ;  7  C.  &  P.  746. 

(k)  Barfoot  t>.  Goodall,  3  Camp.  147. 

(0  May  v.  Smith,  1  Espl  283  ;  Jenkins  v.  BHzard,  1  Stark.  418. 

(m)  See  3  Mer.  619. 
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Bk.  II.  Chap,  ance  by  any  one  of  the  persons  obliged  is  available  as  a 
2.  Sect.  3.  defence  to  a  second  command  made  against  the  others  (n). 
And  not  only  is  a  joint,  or  joint  and  several,  obligation 
at  an  end  when  performed  by  one  of  the  persons  in 
whom  it  resides,  but  whatever  extinguishes  the  right  to 
demand  performance  of  that  obligation  extinguishes  the 
obligation  itself ,  and  discharges  all  the  persons  in  whom 
it  resided  (o).1  But  an  event  which  merely  disables  a 
creditor  from  suing  one  of  several  persons  jointly,  or 
jointly  and  severally,  indebted  to  him,  does  not  neces- 
sarily extinguish  the  debt.  For  example,  if  one  of  the 
persons  indebted  becomes  bankrupt  and  obtains  his  dis- 
charge, although  his  liability  is  thereby  at  an  end,  yet 
the  other  persons  indebted  are  not  discharged  from  their 
obligation  to  pay  (p).  So  a  covenant  by  the  creditor 
not  to  sue  one  of  several  persons  liable  jointly,  or  jointly 
and  severally,  does  not  extinguish  the  creditor's  right 
to  obtain  payment;  its  effect  only  being  to  give  the  cov- 
enantee  a  right  to  be  indemnified  by  the  creditor  against 
[  *  225]  the  *  consequences  of  an  exercise  of  his  right  (q).~  So, 
if  the  creditor  receives  from  one  of  several  debtors  part 
of  the  debt,  this  does  not  discharge  the  others  from  their 
liability  to  pay  the  residue  (r). 

In  order  to  show  the  application  of  these  principles 
to  the  discharge  of  a  partner  from  a  liability  already 
incurred  by  him,  it  will  be  convenient  to  consider  the 
effect  of 

1.  Payment. 

2.  Release. 

3.  Substitution  of  debtors  and  securities. 
4. .  Lapse  of  time. 

(n)  See,  as  to  payment  by  one,  Watters  v.  Smith,  2  B.  &  Ad. 
889  ;  Thome  v.  Smith,  10  ;C.  B.  659  ;  Beaumont  v.  Greathead, 
ib.  494. 

(o)  See  Cheetham  v.  Ward,  1  Bos.  &  P.  630  ;  Ex  parle  Slater, 
6  Ves.  146  ;  Ballam  v.  Price,  2  Moo.  235  ;  Cocks'?-.  Nash,  i)  King. 
341  ;  Wallace  v.  Kelsall,  7  M.  &  W.  264  ;  Nicholson  v.  Rerill, 
A.  &  E.  675. 

(p)  46  &  47  Viet.  c.  52,  I  30,  cl.  4.  Crosse  r.  Smith,  7  East  256; 
Noke  v.  Ingham,  1  Wills.  89  ;  1  Wms.  Saund.  207.  a. 

(q)  See  Lacy  v.  Kinaston,  1  Ld.  Raym.  688  ;  Dean  -v.  Newhall, 
8  T.  R.  168  ;  Walmesley  v.  Cooper.  11  A.  &  E.  216. 

(r)  See  Watters  v.  Smith,  2  B.  &  Ad.  889. 

1  Kendrick  v.  O'Neill,  48  Ga.  631  (1873);  Willingsr.  Consequa,! 
Pet.  C.  C.  301  (1816);  Tuckerman  v.  Newhall,  17  Mass.  f>sl  i  HrJ-Ji. 

2Hosack«.  Rogers,  8  Paige,  229  (1840);  Barrey  v.  Gilles,  17 
N.  H.  9  (1845);  McLellan  r.  Bank,  24  Me.  566  (1845). '  A  verbal 
promise  to  release  a  partner,  when  not  relied  on  and  no  security 
is  parted  with,  is  a  nudum  pactum  and  is  no  defence  in  an  action, 
either  for  the  promisee  or  the  firm.  Fagg  v.  Hambel,  21  Iowa, 
140  (1866);  Evans  v.  Carey,  29  Ala.  99  (1856). 
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An  examination  of  these  subjects  will  involve  an  in-  Bk.  II.  Chap, 
quiry  into  the  mode  in  which  retired  partners  and  the  %•  Sect.  3. 
estates  of  deceased  partners  cease  to  be  liable  to  cred- 
itors of  the  firm  to  which  they  belonged. 

1.  Payment. 

Payment  of  a  partnership  debt  by  any  one  partner  Payment  by 
discharges  all  the  others,  if  the  object  of  the  partner  one  partner 
paying  was  to  extinguish  the  whole  debt,  or  if  he  made 
the  payment  out  of  the  partnership  funds  (s).  But  if 
a  firm  is  unable  to  pay  a  debt,  and  one  partner  out  of 
his  monies  pays  it,  but  in  such  a  way  as  to  show  an  in- 
tention to  keep  the  debt  alive  against  the  firm  for  his 
own  benefit,  this  payment  by  him  will  be  no  answer  to 
an  action  brought  against  the  firm  by  the  creditor  ' 
suing  on  behalf  of  the  partner  who  made  the  pay- 
ment (t).1 

If  a  partner  is  indebted  on  his  own  account  to  a  per-  Imputation 
son  to  whom  the  firm  is  also  indebted,  and  that  part-  of  payment 
ner,  with  the  monies  of  the  firm,  makes  a  payment  to 
the  creditor  without  specifying  the  account  on  which  it  money  of 
is  paid,  the  payment  must  be  taken  to  have  been  made  firm, 
on  the  partnership  account,  and  must  be  applied  accord- 
ingly (u).2 

*  Inasmuch  as  a  payment  by  A.  of  B.'s  debt,  on  be-  [  *  226] 
half  of  B.,  enures  to  the  benefit  of  B.  if  the  creditor  ac-  Payment  by 
cepts  the  money  and  B.  does  not  repudiate  the  pay- 
ment  (x),  it  follows  that  if  a  firm  is  indebted,  and,  by 

(s)  See  the  cases  cited,  ante,  p.  224,  note  (n). 

(t)  Mclntyre  v.  Miller,  13  M.  &  W.  725;  infra,  note  (y). 

(it)  Thompson  v.  Brown,  Moo.  &  M.  40.  See,  also,  Nottidge  v. 
Prichard,  2  Cl.  &  Fin.  379,  affirming  Prichard  v.  Draper,  1  R.  & 
M.  191. 

(x)  Co.  Litt.  207,  a.  See  Belshaw  v.  Bush,  11  C.  B.  191;  Jones 
v.  Broadhurst,  9  C.  B.  193,  &c.;  Kemp  v.  Balls,  10  Ex.  607;  Lucas 
v.  Wilkinson,  1  H.  &  N.  420. 

1  Mr.  Bates,  however,  in  \  531,  of  his  work  on  Partnerships  lays 
down  the  rule  "  Partners  being  all  liable  for  debts  and  being  un- 
able to  sue  each  other  at  law,  for  reasons  elsewhere  given,  it  fol- 
lows that  if  one  partner  pays  a  debt  or  judgment,  he  cannot  keep 
it  alive  by  subrogation,  but  the  liability  is  extinguished,  and  the 
payment  is  a  mere  item  in  the  general  account  ;  "  in  support  of 
which  he  cites  Bartlett  v.  Waring,  4  Ala.  688  (1843);  Contra  Sells 
v.  Hubbell,  2  Johns  Ch.  394;  LePage  v.  McCrea,  1  Wend.  164 
(1828);  Booth  v.   Bank,  74  N.  Y.  228  (1878);  Hinton  v.  Oden- 
heimer,  4  Jones    Eq.  406  (1859)  ;  Dana  v.  Conant,  30  Vt.  246 
(1858);  Hardy  v.  Norfolk  &c.  Co.,  80  Va.  404  (1885);  Conrad  v. 
Burk,  21  W.  Va.  306  (1883). 

2  Cornells  r.  Stanhope,  14  R.  I.  97  (1883);  Davis  v.  Smith,  27 
Minn.  390  (1880). 


298 


TERMINATION  OF  LIABILITY. 


Bk.  II.  Chap. 
2.  Sect.  3. 


General 
rules  as  to 
appropria- 
tion of  pay- 
ments. 


[*227] 

General 
rules  as 
to  appropria- 
tion of  pay- 
ments. 


the  retirement  of  the  original  partners  and  the  introduc- 
tion of  other  partners,  a  wholly  new  firm  is  called  into 
existence,  a  payment  by  the  new  firm  expressly  or  im- 
pliedly  on  behalf  of  the  old  firm,  of  the  debts  contracted 
by  the  old  firm,  will  extinguish  its  debt  as  between  that 
firm  and  its  creditor.  But  if  there  are  circumstances 
showing  that  the  money  was  paid,  not  on  behalf  of  the 
old  firm  and  in  discharge  of  its  liability,  but  as  the  con- 
sideration for  a  transfer  to  the  new  firm  of  the  cred- 
itor's right  against  the  old  firm,  the  right  of  the  cred- 
itor to  sue  the  old  firm  will  not  be  extinguished,  but  can 
still  be  exercised  for  the  benefit  of  the  new  firm  (y). 

As  regards  discharge  by  payment,  it  is  important  to 
bear  in  mind  the  general  rules  relating  to  the  appro- 
priation of  payments,  and  especially  the  rule  in  Clam 
ton's  case.  The  general  rules  upon  this  subject  are  as 
follows  (z)  : — 

1.  Where  one  person  is  indebted  to  another  on  vari- 
ous accounts,  the  debtor  is  at  liberty  to  pay  in  full 
whichever  debt  he  likes  first  (a).1 

2.  But  a  debtor  has  no  right  to  insist  on  paying  a 
debt  partly  at  one  time  and  partly  at  another  (b);  al- 
though if  he  does  pay  a  debt  in  part  and  the  creditor 
accepts  the  payment,  the  debt  is  extinguished  to  the  ex- 
tent of  the  payment  thus  made  and  accepted  (c). 

3.  The  right  of  a  debtor  to  appropriate  a  payment  to 
whichever  of  several  debts  he  prefers,  can  only  be  ex- 
ercised at  the  time  of  payment,  not  afterwards  (d). 

*  4.  An  appropriation  by  a  debtor  at  the  time  of  pay- 
ment need  not  be  express,  but  may  be  inferred  from 
the  nature  of  the  debt  and  from  the  mode  and  circum- 
stances of  payment  (e). 

5.  "Where  the  debtor,  having  the  opportunity  so  to 
do  (/),  makes  no  appropriation,  express  or  tacit,  at  the 

(y)  See  Lucas  v.  Wilkinson,  1  H.  &  N.  420;  Mclntyre  r.  Mil- 
ler. 13  M.  &  W.  725,  where  one  partner  paid  a  debt  due  from  the 
firm,  but  had  the  debt  transferred  to  a  trustee  for  himself. 

(z)  For  more  detailed  information  the  reader  is  referred  to  an 
article  by  the  author  in  the  Law  Magazine  for  August.  1855 
(vol.  54,  p.  21). 

(a)  Peters  v.  Anderson,  5  Taunt.  596;   Mitchell  v.   Cullen, 
McQu.  190. 

(b)  Dixon  v.  Clark,  5  C.  B.  365. 

(c)  As  to  payments  of  so  much  in  the  pound,  see  infra. 

(d)  Peters  v.  Anderson,  5  Taunt.  596. 

(e)  Ib.,  and  see  infra,  rule  8. 

(/)  This  is  essential.     See  Waller  v.  Lacy,  1  Man.  &  Gr.  54 
Young  v.  English,  7  Beav.  10. 


1  Wittkowsky  v.  Reid,  82  N.  Ca.  116  (1880). 
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time  of  payment,  the  creditor  is  entitled  to  appropriate  Bk.  II.  Chap. 
the  payment  to  whichever  debt  he  pleases  (g).1  2.  Sect.  3. 

6.  And  the  creditor  may  exercise  this  right  at  any 
time  he  likes  (ti);2  but  when  he  has  once  exercised  it 
and  given  notice  of  such  exercise  to  the  debtor,  no  diff- 
erent appropriation  can  be  made  (i).3 

1.  The  creditor  may  exercise  his  right  in  appropri- 
ating a  payment  to  a  debt  barred  by  the  Statute  of 
Limitations  rather  than  to  one  that  is  not  so  barred  (&); 
to  a  simple  contract  debt  rather  than  to  a  specialty 
debt  (/);  to  a  new  rather  than  to  an  old  debt  (m);  to  a 
debt  not  guaranteed  rather  than  to  one  that  is  (n);  and 
to  a  debt  not  bearing  interest  rather  than  to  one  which 
does  (o).  But  the  debt  must  be  one  which. is,  or  if  not 
barred  by  time  would  be,  enforceable  by  legal  proceed- 
ings (p ) ;  and  one  which  exists  at  the  time  the  pay- 
ment was  made  (q) ;  and  one  which  is  then  ascertained 
in  amount  (r) ;  and  one  which  is  owing  by  the  debtor 
and  not  by  other  persons  (s). 

*  8.  In  the  absence  of  evidence  to  the  contrary,  an  [  *  228] 
appropriation  by  the  debtor  is  inferred,  and  the  right 
of  the  creditor  to  appropriate  differently  is  excluded  in 
the  following  amongst  other  cases: — 

(a)  Interest  is  presumed  to  be  paid  before  princi- 
Pal  (Q. 

(ff)  See  Simson  v.  Ingharn,  2  B.  &  C.  65,  and  the  other  cases 
cited  in  the  next  few  notes. 

(/*)  Phillpotts  v.  Jones,  2  A.  &  E.  41;  Mills  v.  Fowkes,  5  Bing. 
N.  C.  455. 

(?)  Simson  v.  Ingham,  2  B.  &  C.  65.  See,  as  to  representa- 
tions made  by  the  creditor,  Wickham  v.  Wickham,  2  K.  &  J.  478. 

(k)  Mills  v.  Fowkes,  5  Bing.  N.  C.  455;  Williams  r.  Griffiths, 
5  M.  &  W.  300;  Nash  v.  Hodgson,  Kay,  650.  Such  an  appropri- 
ation, however,  does  not  amount  to  an  admission  by  the  debtor 
that  the  barred  debt  is  due,  and  consequently  does  not  take  that 
debt  out  of  the  statute;  see  the  last  three  cases. 

(/)  Peters  v.  Anderson,  5  Taunt.  596. 

(m)  Ib. 

(n}  Kirby  v.  Duke  of  Marlboro',  2  M.  &  S.  18;  Williams  v. 
Eawlinson.  3  Bing.  71 ;  Pease  v.  Hirst,  10  B.  &  C.  122;  Be  Sherry, 
25  Ch.  D.  692.  Compare  Kinnaird  v.'  Webster,  10  Ch.  D.  139. 

(o)  Chaser.  Cox,  Freem.  261;  Manning u.  Westerne, 2 Vern.  606. 

(p)  Wright  v.  Laing,  3  B.  &  C.  165. 

(q)  Hammersley  v,  Knowlys,  2  Esp.  666. 

(r)  Goddart  v.  Hodges,  1  Cr.  &  M.  33. 

(a)  See  infra,  rule  8  (d). 

(t)  Bower  v.  Marris,  Cr.  &  Ph.  351;  Thompson  v.  Hudson,  10 
Eq.  497;  Warrant  Finance  Co.'s  case,  4  Ch.  643. 

1  Mayor  of  Alexandria  v.  Patten,  4  Cranch.  317  (1803). 

2  Id. 

%  Dorsey  v.  Wayman,  6  Gill.  59  (1847);  Seymour  v.  Marvin,  11 
Barb.  80  (1851). 


300  TERMINATION  OF  LIABILITY. 

Bk.  II.  Chap.       (&)  The  earlier  items  of  one  entire  account  are  pre- 
2.  Sect.  3.       surned  to  be  paid  before  the  later  items  of  the  same  ac- 
count (M). 

(c)  Money  coming  to  the  hands  of  a  creditor  by  the 
realization  of  a  particular  security  is  presumed  to  be 
appropriated  to  the  debt  thereby  secured  (x).1 

(d)  Money  belonging  to  one  person  is  presumed  to 
have  been  paid  in  discharging  his  own  and  not  another 
person's  debt;  and  where  a  person  fills  several  charac- 
ters, the  character  in  which  he  held  the  money  which 
he  paid,  prima  facie  determines  the  debt  to  which  the 
payment  must  be  appropriated  (y).2 

(e)  A  dividend  of  so  much  in  the  pound  on  several 
debts  is  presumed  to  be  paid  in  respect  of  them   all, 
and  must  be  applied  accordingly  (z). 

Rule  in  Clay-  Of  these  rules  the  most  important  with  reference  to 
ton's  case.  ^he  subject-matter  of  the  present  treatise  is  that  which 
is  known  as  the  rule  in  Clayton's  case  (a),3  that  where 
there  is  one  single  open  current  account  between  two 
[  *  229]  parties,  every  payment  *  which  cannot  be  shown  to 
have  been  made  in  discharge  of  some  particular  item, 
is  imputed  to  the  earliest  item  standing  to  the  debit  of 
the  payer  at  the  time  of  payment.  If,  therefore,  a 
customer  of  a  firm  of  bankers  has  funds  standing  to 
his  credit  at  the  time  they  dissolve  partnership,  and  his 
account  is  continued  by  their  successors,  they  taking 
new  deposits  and  honouring  his  drafts  as  if  no  change 
had  occurred,  and  blending  the  accounts,  then  the  pay- 
ments first  made  by  the  new  firm  will  be  deemed  to 

(«)  Clayton's  case,  1  Mer.  585,  noticed  infra. 

(x)  Brett  v.  Marsh,  1  Vern.  468;  Young  v.  English,  7  Bear.  10; 
Pearl  v.  Deacon,  24  Beav.  186,  and  1  De  G.  &  J.  461. 

(y)  Burland  v.  Nash,  2  Fos.  &  Fin.  687;  Nottidge  v.  Frit-hard, 
2  Cl.  &  Fin.  379;    Goddart  v.  Cox,  2  Str.  1194;    Thompso 
Brown,  Moo.  &  M.  40;  .Bowes  v.   Lucas,   Andr.  55.     Compare 
Sterndale  v.  Hankinson,  1  Sim.  393,  and  Beale  v.  Caddick,  ~>  H. 
&  N.  326,  where  the  rule  in  Clayton's  case  also  applied. 

(z)  Thompson  v.  Hudson,  6  Ch.  320;  Hohson  v.  Bass,  ib.  792; 
Raikes  v.  Todd,  8  A.  &  E.  846;  Thornton  v.  McKewan,  1  Hun. 
&  M.  525;  Paley  v.  Field,  12  Ves.  435. 

(a)  1  Mer.  572.  See,  in  addition  to  the  cases  cited  in  the  1rxt 
as  illustrating  the  rule  in  question,  Ex  parle  Kandleson,  2  I).  & 
Ch.  534;  Copland  v.  Toulmin,  7  Cl.  &  Fin.  349;  Brown  v.  Adams, 
4  Ch.  764;  Laing  v.  Campbell,  36  Beav.  3:  and  as  to  the  appli- 
cation of  the  rule  to  trust  monies  mixed  with  other  monies.  Re 
Hallett's  estate,  13  Ch.  D.  696;  Pennell  v.  Deffell,  4  De  G.  M.  & 
G.  372. 


1  Jones  v.  Benedict,  83  N.  Y.  79  (1880);  Sanders  v.  Knox,  57 
Ala.  80  (1876). 

2  Baker  v.  Stackpoole,  9  Cow.  420  (1827). 

3  Allcott  v.  Strong,  9  Cash.  323  (1852). 
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have  been  made  in  liquidation  of  the  earliest  item  on  Bk.  II.  Chap, 
the  credit  side  of  the  customer's  account,  viz.,  the  bal-  2-  Sect-  3- 
ance  due  to  him  at  the  time  of  the  dissolution;  and  con- 
sequently, if,  proceeding  on  this  principle,  that  balance 
is  liquidated,  the  customer  has  no  claim  against  the  old 
arm  in  respect  of  his  account  with  them. 

This  doctrine  is  of  great  importance  in  questions  re- 
lating to  the  discharge  of  retired  and  deceased  partners. 

The  application  of  the  rule  in  question  will  discharge  Effect  of  rule 
from  liability  the  estates  of  deceased  partners  (6) ;  the  in  the  case  of 
estates  of  sole  traders  if   their  businesses  have  been  re*ire(l  an(l 
carried  on  by  others  without  any  break   (c);  and  re-      ^iir 
tired  partners,    whether   known   (d)  or  dormant  (e). 
Moreover,  the   discharge  of   the   deceased   or   retired 
partner  being  the  consequence  of  the  payment  of  his 
former  creditor,  the  discharge  does  not  depend  on  the 
knowledge  of  the  creditor  of  the  change  which  has 
taken  place,  in  the  firm  (e)     It  is  true  that  if  the  cred- 
itor had   known  of  the  change  he  might  have  objected 
to  continue  to  deal  with  the  continuing  or  surviving 
partners  unless  the  old  and  new  accounts  were  kept  dis- 
tinct; but  this  circumstance   does  not  entitle  him   to 
treat  his  old  debt  as  still  unpaid  when  he  has  in  fact 
dealt  on  the  footing  of  there  being  only  one  continuous 
account,  and  when  on  this  footing  he  has  been  paid  his 
old  debt  (/). 

*  The  rule  in  Clayton's  case  applies  to  all  accounts  of  [  *  230] 
the  nature  of  one  entire  debit  and  credit  account,  with-  Application 
out  reference  to  any  question  of  partnership,   and  is  °.     , 
available  not  only  by  a  firm  against  an  old  creditor,  but  ing^accounts. 
also  against  a  firm  for  the  benefit  of  its  debtors.     For  Discharge  of 
example,  where  a  person  becomes  surety  to  a  firm  guar-  surety, 
anteeing  a  debt  owing  to  it  by  a  third  party,  then,  if 
the  debt  is  an  item  in  an  account  between  this  third 
party  and  the  firm,  and  is  liquidated  by  general  pay- 
ments with  which  he  is  credited,  the  debt  guaranteed 
will  be  extinguished,  and  the  surety  will  be  discharged, 
although  upon  the  whole  account  there  may  always 
have  been  a  balance  owing  to  the  firm  (g).     On  the 

(6)  As  in  Clayton's  case,  1  Mer.  572. 

(e)  Sterndale  v.  Hankinson,  1  Sim.  393;  Smith  v.  Wigley,  3 
Moo.  &  Sc.  174. 

(d)  Hooper  v.  Keay,  1  Q.  B.  D.  178. 

(e)  Brooke  v.  Enderby,  2  Brod.  &  Bing.  70;  Newmarch  v.  Clay, 
14  East,  239. 

(/)  See  the  last  note.  The  creditors  in  those  cases  did  not 
know  of  the  changes  in  the  firms  with  which  they  dealt.  See, 
also.  Merriman  v.  Ward,  1  J.  &  H.  371. 

(g)  See  Kinnaird  v.   Webster,  10  Ch.  D.  139;  Bodenham  v. 
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well  as 
against  the 
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Effect  on  in- 
coming 
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[*231] 


other  hand  if  the  guaranteed  debt  is  not  distinguished 
by  the  rule  in  question,  the  surety  will  not  be  dis- 
charged (h).  Moreover,  the  rule  applies  even  as  be- 
tween persons  who  do  not  know  that  they  are  being 
affected  by  it,  and  who,  if  they  did,  might  take  care  to 
exclude  its  operation  (i). 

Further,  as  a  creditor  has  no  right  to  take  the 
account  subsisting  between  him  and  his  debtor  back- 
wards, so  as  to  make  himself  appear  a  creditor  in  re- 
spect of  the  earlier  rather  than  of  the  later  items  of 
the  account,  so,  on  the  other  hand,  a  debtor,  after  mak- 
ing general  payments  in  respect  of  one  entire  account, 
is  not  at  liberty  to  have  those  payments  applied  in  liqui- 
dation of  the  subsequent  rather  than  of  the  earlier 
items  (k). 

This  has  an  important  bearing  on  the  position  of  in- 
coming partners;  for  although  they  are  not  liable  for 
debts  contracted  before  they  joined  the  firm,  still  if 
such  debts  and  others  subsequently  contracted  are  al- 
lowed by  an  incoming  partner  to  *  form  one  single  run- 
ning account,  and  payments  are  made  generally  in  re- 
spect of  it,  those  payments,  although  made  with  the 
money  of  the  new  firm,  will  be  applied  to  the  old  debt, 
and  a  balance  will  be  left  for  which  the  incoming  part- 
ner will  be  liable  (Z).  But  the  rule  in  Clayton's  case 
cannot  be  insisted  on  to  the  prejudice  of  a  new  partner 
without  his  consent,  express  or  tacit.  Without  such 
consent  a  creditor  of  the  old  firm  who  goes  on  dealing 
with  the  new  firm  has  no  right  to  appropriate  a  pay- 
ment made  by  a  new  partner  to  a  debt  owing  by  his  co- 
partners, nor  to  run  two  distinct  accounts  together,  and 

Pnrchas,  2  B.  &  A.  39;  Field  v.  Carr,  5  Bing.  11;  Pemberton  v. 
Oakes,  4  Russ.  154;  Toulinin  v.  Copland,  3  Y.  &  C.  Ex.  625,  and 
Copland  r.  Toulniin,  7  Cl.  &  Fin.  350;  Bank  of  Scotland  v. 
Christie,  8  Cl.  &  Fin.  214;  Medewe's  trust,  26  Beav.  5-H  Com- 
pare fiejjarteWhitworth,  2  M.  D.  &  D.  164;  City  Discount  Co. 
v.  Maclean,  L.  R.  9  C.  P.  692,  where,  notwithstanding  the  mode 
in  which  the  books  were  kept,  the  real  intention  was  to  keep  the 
scc'ind  debt  separate  from  the  others. 

(h)  Re  Sherry,  25  Ch.  D.  692;  Williams  v.  Rawlinson,  3 
Bing.  71. 

(i)  Ante,  note  (/);  Merriman  r.  Ward,  1J.  &  H.  371;  Scott  v. 
Beale,  6  Jur.  N.  S.  559. 

(k]  Beale  r.  Caddick,  2  H.  &  N.  329. 

(I)  See  the  last  case,  and  also  Scott  v.  Beale,  6  Jur.  X.  S.  559. 
This  case  is  badly  reported,  but  it  is  tolerably  plain  that  the  in- 
coming partner  was  held  liable  to  pay,  not  the  debt  due  to  the 
plaintiff  when  the  partnership  commenced,  but  the  balance  of 
monies  due  to  him  on  his  whole  account,  and  which  balance  con- 
sisted of  monies  received  by  the  defendants  after  the  partnership 
between  them  was  created. 
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treat  a  general  payment  as  made  in  respect  of  the  earli-  Bk.  II.  Chap. 
est  items.     Burland  v.  Nash  (m) '  may  be  referred  to  as  2-  Sect-  3- 
an  illustration  of  this.     In  that  case  A.   succeeded  B.  Burland"^ 
in  business,  and  agreed  with  him  to  take  his  debts  upon  Nash, 
himself  ;  A.  then  contracted  debts  of  his  own  to  one  of 
B.'s  creditors,  and  A.  afterwards  made  such  creditor  a 
general  payment  on  account;  it  was  held  that  the  cred- 
itor could  not,  without  A.'s  consent,  apply  this  payment 
in  discharge  of  the  debt  owing  by  his  predecessor  B. 

The  rule  in  Clayton's  case,  however,  applies  only  to  Ruie  in- 
an  entire  unbroken  account,  and  has  no  application  to  applicable 
cases  where  one  person  is  indebted  to  another  in  respect  where  there 
of  several  matters,  each  of  which  forms  the  subject  of  a  ^comits1101 
distinct  account.     In  such  a  case,  if  the  debtor  does  not  CR)-  ht   f' 
appropriate  the  payment  when  he  makes  it,  the  creditor  appropria- 
is  at  liberty  to  apply  the  payment  to  whichever  account  tion  in  such 
he  thinks  proper  (n).      Moreover,  when  a  change  takes  a  case- 
place  in  a  firm  by  the  retirement  or  death  of  a  member, 
a  creditor  of  the  firm  is  under  no  obligation  to  assent 
to  a  carrying  over  of  his  debt,  so  that  it  shall  form  the  first 
item  in  a  fresh  account  with  the  new  firm.     He  is  at 
liberty  to  keep  the  accounts  with  the  two  firms  distinct, 
and  if  he  does  so,  payments  made  generally  by  the  new 
firm  will  not  necessarily  *go,  by  virtue  of  the  rule  in  ["  *  232] 
Clayton's  case,  in  liquidation  the  debt  owing  by  the  old 
firm.     A  remarkable  illustration  of  this  is  afforded  by  the 
well-known  case  of  Simson  v.  Ingham  (o).     There,  two  simson  ». 
country  bankers,  Benjamin  and  Joshua  Ingham,  gave  Ingham. 
a  bond  to  a  London  bank,  as  a  security  for  advances, 
which  it  might  make  on  account  of  the  persons  consti- 
tuting the  country  bank,  or  either  of  them,  associated 
or  not  with  any  other  persons.     Benjamin  died,  and  at 
his  death  a  considerable  sum  was  due  to  the  London 
bank  for  advances  made  to  the  country  bank.     The 
London  bank  was  in  the  habit  of  sending  in  monthly 
accounts  to  the  country  bank.     In  the  month  following 
Benjamin's  death  the  London  bank  received  and  paid 
considerable  sums  on  account  of  the  country  bank,  and 
the  sums  were  entered  by  the  London  bank  in  its  own 
books  in. continuation  of  the  former  account  between  it 

(m)  2  Fos.  &  Fin.  687.  Quasre  whether  the  evidence  did  not 
•warrant  the  inference  that  the  two  accounts  had  been  run  into 
one  with  the  consent  of  the  defendant. 

(n)  Ante,  p.  227. 

(o)  2  B.  &  C.  65. 

1  See  Whitwell  v.  Warner  20  Vt.  425  (1848),  and  Allen  v.  Fru- 
net,  Min.  &  Smelt.  Co.  73  Mo.  688  (1881 ).  In  both  of  these  cases 
the  old  firm  had  been  subsequently  incorporated. 
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Bk:  II.  Chap,  and  the  old  country  bank.  No  account,  however,  was 
2.  Sect.  3. senf.  ^Q  ^ne  country  bank  until  two  months  after  Benja- 
min's death;  and  then  two  accounts  were  sent,  one  of 
them  being  an  account  of  receipts  and  payments  prior 
to  his  death,  and  the  other  being  an  account  of  receipts 
and  payments  made  subsequently  thereto.  A  consid- 
erable balance  was  due  to  the  London  bank  on  the 
first  of  these  accounts,  and  to  recover  this  balance  an 
actions  was  brought  against  Benjamin's  representatives. 
It  was  contended  that  his  estate  was  discharged,  by 
virtue  of  the  rule  in  Clayton's  case,  the  London  bank 
having  received  since  his  dea^h  much  more  than  suffi- 
cient to  liquidate  that  balance;  but  it  was  held  that  the 
rule  in  question  did  not  apply.  The  judgment  of  Mr. 
Justice  Bayley  contains  such  on  admirable  statement 
of  the  principles  applicable  to  such  cases  that  no  hesi- 
tation has  been  felt  in  setting  it  out  at  length. 

"The  general  rule  is,  that  the  party  who  pays  money  has  a 
right  to  apply  that  payment  as  he  thinks  fit.  If  there  are  several 
debts  due  from  him,  he  has  a  right  to  say  to  which  of  those  debts 
the  payment  shall  be  applied,  If  he  does  not  make  a  specific 
application  at  the  time  of  payment,  then  the  right  of  application 
generally  devolves  on  the  party  who  receives  the  money.  But 
there  is  a  third  rule,  viz.,  that  where  one  of  several  partners 
dies,  and  the  partnership  is  in  debt,  and  the  surviving  partners 
continue  their  dealings  with  a  particular  creditor,  and  the  latter 
[  *  2331  joins  the  transactions  of  the  old  *and  new  firms  in  one  entire  ac- 
count, then  the  payments  made  from' time  to  time  by  the  surviv- 
ing partners,  must  be  applied  to  the  old  debt.  In  that  case,  ifc 
is  to  be  presumed  that  all  the  parties  have  consented  that  it 
should  be  considered  as  one  entire  account,  and  that  the  death 
of  one  of  the  partners  has  produced  no  alteration  whatever.  In 
this  case,  the  partner  died  in  September,  1814.  If  in  the  ordi- 
nary course  of  business  a  monthly  account  had  been  sent  in, 
stating  the  transactions  before  and  after  the  death  of  the  partner, 
as  forming  part  of  one  entire  account,  and  the  balance  is  du 
from  the  survivors,  in  that  case  the  creditor  would  have  been 
precluded,  and  would  have  had  no  right  to  have  said  that  the  pay- 
ments made  subsequently  to  the  death  of  the  partner  should  be 
applied  to  any  but  the  old  account.  In  fact,  the  bankers  i 
London  did  not  send  in  any  account  after  the  death  of  the  partne 
,  until  November,  and  then  they  sent  in  two  distinct  accounts, 
one  made  up  to  the  day  of  the  death  of  the  partner,  and  the.othe 
commencing  from  that  period.  At  that  time,  therefore,  the  bankers 
in  London  expressed  their  dissent  from  making  the  whole  oneen- 
tire  account.  It  has  been  insisted  that  at  that  period  of  time 
they  had  no  right  so  to  do,  because  they  were  precluded  by  the 


APPROPRIATION  OF  PAYMENTS.  305 

entries  which  they  had  already  made  in  their  own  books  in  the  Bk.  II.  Chap. 
intermediate  space  of  time.  If,  indeed,  a  book  had  been  kept  2.  Sect.  3. 
for  the  common  use  of  both  parties  as  a  pass-book,  and  that  had 
been  communicated  to  the  opposite  party,  then  the  party  making 
such  entries  would  have  been  precluded  from  altering  that  ac- 
count; but  entries  made  by  a  man  in  books  which  he  kept  for 
his  own  private  purposes,  are  not  conclusive  on  him  until  he  has 
made  a  communication  on  the  subject  of  those  entries  to  the  op- 
posite party.  Until  that  time  he  continues  to  have  the  option 
of  applying  the  several  payments  as  he  thinks  fit.  For  these 
reasons,  I  am  of  opinion  that  the  plaintiffs  were  not  precluded 
from  applying  the  payments  to  the  new  account,  and  therefore 
this  award  is  right." 

The  case  of  Simson  v.  Ingham  was  decided  upon  the  Right  to 
principle  that  a  creditor  of  a  firm  has  a  right,  when  a  blend 
change  occurs  in  the  firm,  to  decide  for  himself  whether  accoujite- 
the  surn  due  to  him  from  the  old  firm  shall  or  shall  not 
form  an  item  in  his  account  with  the  new  firm.     This 
principle  is  farther  illustrated  by  the  case  of  Jones  v.  Jones  v. 
Maund  (p).     There,  three  persons,  A.,  B.,  and  C.  were  Maund. 
partners,  and  D.  was  indebted  to  them  in  a  sum  secured 
by  a  covenant  and  a  mortgage.     A.  and  B.  died,  C.  re- 
tired, and  assigned  her  interest  to  E.  who,  with  F.,  con- 
tinued the  business  of  the  old  firm  under  the  old  name. 
D.  continued  to  deal  with  the  new  firm,  and  he  made  it 
several  payments,  more  than  sufficient  to  liquidate  the 
debt  above  mentioned  if  appropriated   thereto.     The 
mortgage  had  been  realised,  and  the  sum  arising  from 
it  had  been  applied  in  part  discharge  of  *  the  debt  se-  [  *  234] 
cured  by  it.     There  was  nothing  to  show  that  D.'s  debt 
had  been  made  an  item  in  the  account  between  him  and 
the  new  firm,  and  it  was  consequently  held  that  D.  had 
no  right  to  insist  that  the  payments  made  by  him  gen- 
erally to  the  new  firm  should  be  applied  to  the  balance 
due  from  him  on  his  covenant  (g). 

It  should  be  borne  in  mind  with  reference  to  cases  of  Transfer  of 
this  description,  that  one  partner  can  bind  the  firm  by  debt  from 
assenting  to  a  transfer  of  a  debt,  due  to  or  by  it,  from  "" anothe" 
one  account  to  another  (s). 

(p)  3  Y.  &  C.  Ex."347T~" 

(q]  The  case  was  decided  on  demurrer,  and  according  to  the  re- 
port, it  was  held  that  the  balance  due  on  the  covenant  could  not 
be  considered  as  liquidated,  unless  it  could  be  shown  that  it  had, 
with  C.'s  assent,  been  made  an  item  in  the  account  between  D. 
and  the  new  firm.  But  quaere  what  C.  had  to  do  with  it.  she 
having  assigned  all  her  interest  in  the  debt  to  the  new  firm? 
Did  she  not  thereby  authorise  the  new  firm  to  deal  with  the  debt 
as  it  liked  ?  See  Pemberton  v.  Oakes,  4  Euss.  154. 

(s)  Ante,  pp.  230,  231  ;  Beale  v.  Caddick.  2  H.  &  N.  326. 
20   LAW  OF  PARTNERSHIP. 
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The  rule  in  Clayton's  case,  viz.,  that  in  current  ac- 
counts it  is  presumably  the  sum  first  paid  in  that  is  first 
drawn  out,  or  in  other  words,  that  presumably  it  is  the 
first  item  on  the  debit  side  of  the  account  which  is  dis- 
charged or  reduced  by  the  first  item  on  tne  credit  side, ' 
is  a  rule  based  on  the  presumed  intention  of  the  par- 
ties (t).  It  is  not,  as  is  sometimes  represented,  a  rule' 
of  law  obtaining  independently  of  their  will;  and  con- 
sequently, if  it  can  be  shown  that  some  other  appropria- 
tion was  intended,  the  rule  ceases  to  be  applicable.  An 
intention  to  appropriate  a  payment  to  a  later  rather  than 
to  an  earlier  item  in  the  account,  may  be  inferred  from 
the  usual  course  of  business  'between  the  parties  (tt);:; 
from  the  source  from  which  the  money  was  obtained  (a;), 
from  the  security  to  meet  which  the  payment  was 
made  (y);  from  the  fact  that  the  earlier  item  was  se- 
cured and  intended  to  be  kept  separate  from  the 
*  others  (z);  from  the  fact  that  the  payment  was  a  divi- 
dend on  all  debts  (a);  from  the  representations^  the 
parties  (6);  and  from  other  circumstances  (c). 

An  instructive  case  on  this  head  is  Wickham  v.  Wick- 
ham (d),  which  in  substance  was  as  follows: — A  firm  of-' 
Finch  and  Sons,  as  agents  of  the  plaintiffs,  supplied 
goods  to  the  firm  of  Smith  and  Willey  upon  the  terms 
that  the  latter  should  become  debtors  to  the  plaintiff 
in  respects  of  such  goods.  Finch  and  Sons  also  sup- 
plied Smith  and  Willey  with  other  goods  on  their  own 
behalf.  In  the  accounts  between  Finch  and  Sons  and 
Smith  and  Willey,  no  distinction  was  made  between 
goods  supplied  by  Finch  and  Sons  on  their  own  behalf, 
and  those  which  they  supplied  as  agents-  of  the  plain- 
tiffs. Smith  and  Willey  made  payments  generally  on 
account;  arid  applying  the  rule  in  Clayton'' s  case,  noth- 
ing was  due  from  Smith  and  Willey  in  respect  of  the 

~(t)  Re  Hallett's  estate,  13  Ch.  D.  696  ;  Wilson  v.  Hurst.  4  B.  & 
Ad.  767,  per  Lord  Denman.  In  Copland  v.  Toulmin,  7  Cl.  &  Fin 
349,  there  was  evidence  to  show  an  agreement  for  a  different  ap- 
propriation, but  it  was  not  deemed  sufficient  to  exclude  the  rule 

(«)  Taylor  v.  Kymer,  3  B.  &  Ad.  320  ;  Lysaght  v.   Walker, .' 
Bli.  N.  S.  1. 

(x)  Stoveld  v.  Eade,  4  Bing.  154  ;  Thompson  r.   Brown,   Moo 
&  M.  40.  ^ 

(y)  Newmarch  v.  Clay,  14  East.  240. 

(z)  City  Discount  Co.  v.  Maclean,  L.  R.  9  C.  P.  692.     See  i 
p.  230. 

(a)  Ante,  p.  228. 

(b)  Wickham  v.  Wickham,  2  K.  &  J.  478  ;  Merriman  v.  Wa 
U.  &  H.  371. 

(c)  See  Henniker  v.  Wigg,  4  Q.  B.  792.     Compare  Re  Boys, 
Eq.  467. 

(d)  2  K.  &  J.  478.  See,  too,  Merriman  v.  Ward,  1  J.  &  H. 
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goods  supplied  to  them    on   behalf  of  the  plaintiffs.  Bk.  II.  Chap. 

However,  Edward  Finch  was  a  partner  in  both  firms,  2-  Sect-  3. 

and  representations  were  made  to  the  plaintiffs  by  the 
firm  of  Finch  and  Sons  to  the  effect  that  a  large  debt 
was  due  to  the  plaintiffs  from  the  firm  of  Smith  and 
Willey,  and  Finch  and  Sons  understood  that  Edward 
Finch  should  use  his  influence  as  a  partner  in  the 
firm  of  Smith  and  Willey,  to  secure  the  reduction 
of  such  debt.  Upon  the  faith  of  this  representation 
and  undertaking,  the  plaintiffs  forebore  to  sue  Smith 
and  Willey.  It  was  held,  that  the  firm  of  Smith  and 
Willey  was  precluded  from  treating  its  debt  to  the 
plaintiffs  as  liquidated  by  the  payments  made  by  it  to 
the  firm  of  Finch  and  Sons;  for  it  was  not  competent 
to  the  two  firms  so  to  arrange  their  accounts  as  to 
liquidate  a  debt  which  a  person  who  was  a  partner  in 
both  firms  represented  to  the  plaintiffs  as  still  owing  to 
them. 

Upon  the  same  principle,  viz.,  that  the  rule  in  Clay-  Application 
ton's  case  is  founded  on  the  presumed  intention  of  the  of  the  rule  in 
parties,  it  follows  that  it  cannot  be  applied  as  against  cases  of 
a  person  who  is  a  *creditor  in  respect  of  a  fraud  com-  r  #  2361 
mitted  on  him  and  of  which  he  is  ignorant.  This  in 
fact  was  determined  in  Clayton's  case  itself.  For 
Clayton,  in  addition  to  the  claim  which  was  held 
to  have  been  discharge  by  the  operation  of  the  rule 
noticed  above  (e),  had  another  claim  upon  Devaynes' 
estate,  arising  out  of  a  breach  of  trust  committed  by  a 
fraudulent  sale  of  some  exchequer  bills,  and  of  which 
sale  he  was  kept  in  ignorance.  The  payments  made  to 
Clayton  since  Devaynes'  death  were  more  than  sufficient 
to  satisfy  both  claims;  but  it  was  held,  that  the  claim 
arising  out  of  the  concealed  sale  of  the  bills  was  not 
affected  by  those  payments  (/).  So  if  one  partner 
fraudulently  overdraws  his  account  with  the  firm  and 
keeps  paying  money  in  and  drawing  money  out,  so 
that  his  fraudulent  overdrawing  is  never  discovered,  it 
will  not  be  treated  as  having  been  made  good  so  long 
as  there  is  a  balance  against  him  (g). 

Before  leaving  the  subject  of  appropriation  of  pay-  Imputation 
»ents  it  may  be  as  well  to  advert  to  a  question  of  some  of  payment 
difficulty  which  arises  when  a  person  indebted  to  a  firm,  ^e^wirfgto 
and  also  to  an  individual  member  of  it,  pays  him  a  sum  a  grm  an(|  to 
of  money  under  such  circumstances  that  it  cannot  be  a  member  of 
ascertained  on  account  of  which  debt  the  payment  was  it. 

(e]  Ante,  p.  228. 

(/)  See  Clayton's  case,  1  Mer.  572—580. 

(g)  Lacey  v.  Hill,  4  Ch.  D.  537. 
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2.  Sect.  3. 


Bk^II.  Chap.  made.  In  such  a  case  ought  the  payment  to  be  applied 
in  liquidation  of  the  debt  due  to  the  partnership,  or  of 
that  due  to  the  individual  member?  Pothier  (h)  says 
that  good  faith  requires  that  the  partner  receiving  the 
money,  should  apply  it  proportionally  to  both  demands. 
The  writer  is  not  aware  of  any  decision  on  this  subject, 
but  he  apprehends  that,  as  between  the  partner  and  the 
debtor,  the  payment  might  be  applied  to  either  debt  at 
the  option  of  the  partner,  whilst,  as  between  the  partner 
and  his  co  partners,  good  faith  would  require  that  the 
payment  should  be  applied  wholly  to  the  partnership 
debt  (»).' 


[*237] 


Re.laase  of 
ono^partner 
is  a  release 
of  the  firm. 
Covenant 
not  to  sue 
has  a 
different 
effect. 


Releases  in 
form  held  to 
be  covenants 
not  to  sue. 


*2.  Release. 

A  release  of  one  partner  from  a  partnership  debt  dis- 
charges all  the  others  (fc);2  for  where  several  persons 
are  bound  jointly,  or  jointly  and  severally,  a  release  of 
one  is  a  release  of  them  all  (I).  But  in  this  respect  a 
covenant  not  to  sue  differs  from  a  release;  for,  although 
where  there  is  only  one  debtor  and  one  creditor,  a  cove- 
nant by  the  latter  never  to  sue  the  former  is  equivalent 
to  a  release,  it  has  .been  decided  on  several  occasions 
that  a  covenant  not  to  sue  does  not  operate  as  a  release 
of  a  debt  owing  to  or  by  other  persons  besides  those 
who  are  parties  to  the  covenant  (m).3 

If  a  release  is  so  drawn  as  to  show  that  it  was  in- 
tended to  enure  only  for  the  benefit  of  the  releasee  per- 
sonally, and  not  to  avail  even  him  in  an  action  by  the 
releasor  against  the  releasee,  jointly  with  other  people, 
then  persons  jointly  liable  with  him  in  respect  of  the 
debt  released  will  not  be  discharged  therefrom.  In  such 

(ft)  Pothier,  "Societe,"  g  121. 

(i)  See  Thompson  v.  Brown,  Moo.  &  M.  40,  and  Nottidge  ». 
Prichard,  2  Cl.  &  Fin.  379, 

(k)  Bower  v.  Swadlin,  1  Atk.  294;  Ex  parte  Slater,  6  Ves.  1  Hi: 
Cheetham  v.  Ward,  1  Bos.  &  P.  630;  Cocks  r.  Nash.  9  Bing.  341. 

(1)  See  the  last  note,  and  as  to  joint  and  several  obligations,  Coj 
Lit.  232,  a;  Lacy  v.  Kinaston,  1  Ld.  Raymond,  690;  Killin  r. 
Evans,  4  Mod.  379. 

(m)  Clayton  v.  Kynaston,  2  Salk.  573;  Lacy  v.  Kynaston,  1  Ld. 
Raymond',  688,  and  2  Salk.  575;  Hutton  v.  Eyre,  6  Taunt.  28i>; 
Dean  v.  Newhall,  8  T.  R.  168;  Walmesley  v.  Cooper,  11  A.  &  E. 
216;  and  see  Price  v.  Barker,  4  E.  &  B.  760. 

1  See  Greenleaf  on  Evidence,  Vol.  II,  ??.  529—531. 

2  Le  Page  v.  M'Crea,  1  Wgnd.  164,  (1828);  Elliott  r.  Holbrook, 
33  Ala.  659  (1859);  Rice  v.  Woods,  21  Pick.  30  (1838). 

3  Couch  v.  Mills,  21  Wend.  424  (1839);  McLellan  v.  Cumber- 
land  Bank,  24  Me.  566  (1845);  Shaw  v.  Pratt,  22   Pick.    305 
(1839). 
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a  case  the  deed  will  itself  show  that  it  was  not  in  fact  Bk.  II.  Chap, 
intended  to  operate  as  a  release.  2.  Sect.  3. 

In  Solly  v.  Forbes  (n)  the  defendants,  Forbes  and  Solly  v. 
Ellerman,  were  partners,  and  were  indebted  to  the  Forbes, 
plaintiffs,  and  had  stopped  payment.  In  consideration 
of  a  sum  paid  by  Ellerman,  the  plaintiffs  released  him 
from  all  further  demands,  but  it  was  declared  in  the 
release  (to  which,  however,  Forbes  was  not  a  party), 
that  nothing  therein  contained  should  affect  the  plain- 
tiffs' rights  against  Forbes,  either  separately  or  as  part- 
ner with  Ellerman,  or  against  the  joint  estate  of  the 
two;  and  that  it  should  be  lawful  for  the  plaintiffs  to 
sue  Ellerman,  either  jointly  with  Forbes,  or  separately, 
for  the  purpose  of  *  obtaining  satisfaction  of  their  debt,  [  *  238] 
either  out  of  the  joint  estate  of  the  two,  or  from  Forbes. 
In  an  action  brought  by  the  plaintiffs  against  Forbes 
and  Ellerman  to  recover  the  debt  owing  by  them,  it  was 
held  that  this  deed  was  no  bar  to  the  action. 

Again,  in  Hartley  v.  Manton  (o),  where  a  bill   was  Hartley*), 
drawn  by  a  firm  on,  and  was  accepted  by,  one  partner,  Manton. 
it  was  held  that  a  release  of  the  drawers  did  not  dis- 
charge the  acceptor;  the  object  of  the  release  being  to 
discharge  the  joint  liability  of  the  firm,  but  not  to  affe'ct 
the  several  liability  of  the  accepting  partner.1 

In  construing  releases  particular  attention  must  be  Recitals  of 
paid  to  the  recitals;  for,  however  general  the  operative  releases.^ 
words  of  the  deeds  may  be,  they  will  be  confined  so  as 
not  to  affect  more  than  the  parties  appear  from  the  deed 
itself  to  have  contemplated  (p). 

If  several  persons  are  bound  by  a  bond  jointly,  or  Removing 
jointly  and  severally,  and  their  creditor  removes  the  se&l- 
seal  of  one  of  them  from  the  bond,  all  the  others  are 
discharged;  but  if  the  obligors  are  only  bound  severally, 
then  the  removal  of  the  seal  of  one  of  them  does  not 
affect  the  liability  of  the  others  (q). 

Before  arrest  for  debt  was  abolished  (as  it  now  is  except  Arrest, 
in  a  few  special  cases)  an  arrest  of  a  debtor,  followed  by 

(n)  2  Brod.  &  Bing.  38.  See,  too,  Price  v.  Barker,  4  E.  &  B. 
760;  Thompson  n  Lack,  3  C.  B.  540;  Willis  v.  De  Castro,  4  C.  B. 
N.  S.  216;  Bateson  v.  Gosling.  L.  R.  7  C.  P.  9. 

(o)  5  Q.  B.  247. 

(p)  See,  for  illustration  of  this  rule,  Lintlo  v.  Lindo.  1  Beav. 
496;  Payler  v.  Homersham,  4  M.  &  S.  423;  Simons  v.  Johnson,  3 
B.  &  A.'l75;  Boyes  v.  Bluck,  13  C.  B.  652;  Lampon  v.  Corke,  5 
B.  &  Ad.  606. 

(?)  See  Collins  v.  Prosser,  1  B.  &  C.  682. 

1  Where  A.,  a  partner  in  the  firm  A.  &  B.  draws  on  the  firm,  a 
release  of  A.  as  drawer,  does  not  relieve  him  of  liability  as  oneof 
the  drawees.  Pearce  v.  Wilkins,  2  N.  Y.  469  (1849). . 
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Bk.  II.  Chap. 
2.  Sect.  3. 


Composition 
in  bank- 
ruptcy. 


[*239] 

Receipt  in 
full. 


Extinction 
of  liability 
by  substitu- 
tion ot 
debtors. 


a  discharge  of  him  by  the  arresting  creditor,  was  equiva- 
lent to  a  release  by  the  creditor  of  his  debt;  whence  it 
followed  that  if  a  creditor  of  a  firm  obtained  judgment 
against  it,  and  arrested  the  partners,  and  then  let  one 
of  them  go,  the  others  were  entitled  to  be  discharged 
from  custody  (r). 

If  a  creditor  accepts  a  composition  in  bankruptcy  in 
respect  of  a  joint  debt,  he  is  not  precluded  from  suing 
one  of  the  debtors  who  may  be  separately  liable  to  him 
in  respect  of  the  same  debt  (s). 

*  A  receipt  given  to  one  partner  in  satisfaction  of  all 
demands  against  him,  will  not  discharge  his  co-partners 
unless  that  also  was  intended  (t). 

3.  Substitution  of  debtors  and  securities. 

A  liability  which  is  originally  joint  or  joint  and  sev- 
eral, may  be  extinguished  by  being  replaced  by  a  lia- 
bility of  a  different  nature  ;  and  this  may  happen  in 
one  of  two  ways,  viz.,  either  by  an  agreement  to  that 
effect  come  to  between  the  parties  liable  and  the  person 
to  whom  they  are  liable  (u]  ;  or  by  virtue  of  the  doc- 
trine of  merger,  independently  of  any  such  agreement. 

(a.)  Of  substitution  by  agreement. 

In  order  that  one  liability  may  be  extinguished  by 
being  replaced  by  another  by  agreement,  it  is  essential 
that  the  person  in  whom  the  correlative  right  resides 
should  be  a  party  to  the  agreement,  or  should,  at  all 
events,  show  by  some  act  of  his  own  that  he  accedes  to 
the  substitution.  If  A.,  being  indebted  to  B.,  transfers 
his  liability  to  C.,  and  B.  does  not  assent  to  the  trans- 
fer, his  rights  are  wholly  unaffected  :  he  will  neither  ac- 
quire any  right  against  C.  nor  lose  his  former  right 
against  A.  As  regards  B.  the  agreement  between  A. 
and  C.  is  res  inter  alios  acta,  and  it  does  not  in  any  way 
benefit  or  prejudice  him.  But  if  B.  assents  to  the  ar- 
rangement come  to  between  A.  and  C.,  and  adopts  C.  as 

(r)  Ballam  v.  Price,  2  Moo.  235. 

(s)  Simpson  v.  Henning,  L.  R.  10  Q.  B.  406;  Megrath  v.  Gray, 
L.  R.  9  C.  P.  216.  Wilson  r.  Lloyd,  16  Eq.  60,  contra,  must  be 
considered  as  overruled  on  this  point;  Cragoe  v,  Jones,  L.  R.  8 
Ex.  81,  was  a  case  of  a  surety. 

(t)  Ex  parte  Good,  5  Ch.  D.  46,  where  one  partner  was  a  nom- 
inal partner,  and  not,  therefore,  liable  to  indemnify  the  others. 

'(u)  Sometimes  called  Novation,  but  nothing  is  really  gained  by 
suing  this  word.  See,  as  to  this  word,  1  Ch.  D.  322,  per  James, 
L.  J. 
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ais  debtor  instead  of  A.,  then  A.'s  liability  to  B.  is  at  Bk.  II.  Chap. 

an  end,  and  B.  must  look  for  payment  to  C.  and  to  him  2-  Sect-  3. 

alone  (x). 

To  apply  this  to  cases  of  partnership,  let  it  be  sup-  Agreement 
posed  that  a  firm  of  three  members,  A.,  B.,  and  C.,  is  between 
indebted  to  D. ;  that  A.  retires,  and  B.  and  C.  either  ^t  affZt  ^ 
alone,  or  together  with  a  *  new  partner,  E.,  take  upon  r  *  240] 
themselves  the  liabilities  of  the  old  firm.     D.'s  right  to  creditors, 
obtain  payment  from  A.,  B.,  and  C.  is  not  affected  by 
the  above  arrangement,  and  A.  does  not  cease  to  be  lia- 
ble to  him  for  the  debt  in  question,  (y).1     But  if,  after 
A.'s  retirement,  D.  accepts  as  his  sole  debtors  B.  and 
C.,  or  B.,  C.,  and  E.  (if  E.  enters  the  firm),  then  A.'s 
liability  will  have  ceased,  and  D.  must  look  for  payment 
to  B.  and  C.,  or  to  B.,  C.,  and  E.,  as  the  case  may  be. 
When,  therefore,  a  partner  has  retired,  and  a  creditor 
of  the  firm  continues  to  deal  with  the  continuing  part- 
ners and  such  other  persons,  if  any,  as  may  have  become 
associated  with  them  in  partnership,  it  is  of  great  im- 
portance to  ascertain  whether  the  creditor  has  or  has 
not  accepted  the  new  firm  as  his  debtors,  in  lieu  of  the 
old  firm.     If  he  has,  the  retired  partner's  liability  will 
have  ceased,  whilst  if  he  has  not,  it  will  still  continue. 

Nothing  used  to  be  more  common  than  for  promoters  Liability 
of  companies  to  put  forward  a  prospectus  in  which  it  not  got  rid 
was  said  that  all  liability  on  the  part  of  a  shareholder  of  by  trans- 
would  cease  on  a  transfer  of  his  share  ;  but  the  hope  ferring  share, 
thus  held  out  was  as  false  and  delusive  as  that  intended 
to  be  raised  by  the  assertion  that  the  liability  of  the 
shareholders  would  be  limited  to   the  amount  of  their 
shares  (2).     It  cannot  be  too  often  repeated  that,  merely 
by  retiring,  a  partner  or  a  shareholder  gets  rid  of  no 
liability  as  to  past  transactions,  unless  there  is  some 
statutory  enactment  applicable  to  his  case  ;  and  the  same 
observation  applies  to  a  total  dissolution.     To  use  the 
words  of  Mr.  Justice  Heath,  "  when  a  partnership  is 
dissolved,  it  is  not  dissolved  with  regard  to  things  past, 
but  only  with  regard  to  things  future.     With  regard  to 

(a:)  See  per  Buller,  J.,  in  Tatlock  v.  Harris,  3  T.  E.  180. 

(yi  Smith  v.  Jameson,  5  T.  R.  601;  Rodgers  v.  Maw,  4  Dowl.  & 
L.  66;  Dickenson  v.  Lockyer,  4  Ves.  36;  Cummins  v.  Cummins, 
8  Ir.  Eq.  723. 

(z)  See  Blundell  v.  Winsor,  8  Sim.  613. 


1  Kountz  v.  Holthouse,  85  Pa.  St.  235  (1877);  Torrensv.  Camp- 
bell, 74  Pa.  St.  470  (1873);  Re  Isaacs.  6  Bank.  Reg.  92  (1871); 
Mooreheadr.  Winston,  73  N.  Ca.  398  (1875 1;  Fowler.  Torrey,  131 
Mass.  289  (1881);  Ayres  v.  Gallup,  44  Mich.  13  (1880);  Merrill  v. 
Green,  55  N,  Y.  270  (1873). 
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Bk.  II.  C-  a->.  things  past,  the  partnership  continues,  and  always  must 
2-  Sect-  3-  continue  "  (a). 

The  cases  which  bear  upon  the  question  of  discharge 
by  virtue  of  a  substitution  by  a  creditor  of  one  debtor 
[  *  241]  for  another  *  will  be  found,  notwithstanding  some  con- 
flict between  them,  to  be  all  professedly  based  on  the 
foregoing  principles  and  on  a  few  simple  rules,  the  most 
impor-tant  of  which  are  as  follows  : 

Creditor  !•  There  is  no  d  priori  presumption  to  the  effect  that 

not  presumed  the  creditors  of  a  firm  do,  on  the  retirement  of  a  part- 
to  discharge  nerj  enter  into  any  agreement  to  discharge  him  from  lia- 
out  going  bilifc  ,6)> 

partners.  o     »  .LI  T.          *  t 

p    ,.  L  An  agreement  by  a  creditor  of  several  persons,  ha- 

a«ree  to  look  ^e  ^°  ^m  joi^ty*  to  discharge  one  or  more  of  them, 
only  to  con-  and  look  only  to  the  others,  is  not  necessarily  invalid  for 
tinuing  want  of  consideration  (c).1 

3.  Except  under  special  circumstances,  a  creditor 
Effect  of  w]ho  releases  one  partner  discharges  all  (d).  Conse- 
a  release  of  quently,  if  a  creditor  discharges  a  retired  partner,  and 
one  partner  acquires  no  fresh  right  to  obtain  payment  from  the 
is  a  release  others,  either  alone  or  with  a  new  partner,  the  creditor 
of  all.  vfill  be  altogether  remediless.  One  test,  therefore,  by 

which  to  determine  whether  a  retired  partner  has  been 
discharged,  is  to  see  whether  the  creditor  has  obtained 
a  new  right  to  demand  payment  ;  for  if  he  has  not,  no 
discharge  can  possibly  be  made  out  by  any  evidence 
which  fails  to  establish  an  extinguishment  of  the  cred- 
itor's demand  altogether. 

Classification      It  is  proposed  now  to  examine  the  cases  relating  to 
ol  cases.          the  liability  of  retired  partners  for  debts   incurred  be- 
fore their  retirement.     They  may  be  conveniently  clas- 
sified thus  : — 

A.  Cases  in  which  a  retired  partner  has  not  been  discharged  ; 

(a)  No  new  partner  having  been  introduced  into  the  firm. 
(6)  Although  a  new  partner  has  been  introduced  into  tin  lii  in. 

B.  Cases  in  which  a  retired  partner  has  been  discharged. 


(a)  Wood  v.  Braddick,  1  Taunt.  104.     Therefore,  partners  con- 
tinue liable  on  the  covenants  entered  into  by  them  in  a  lease  of 
the  partnership  premises,  although  the  firm  may  have  been  dis- 
solved  since   the  lease  was   granted.     See  Hoby  v.  Roebuck,  7 
Taunt.  157;  Graham  v.  Whichelo,  1  Cr.  &  M.  188. 

(b)  Such  an  agreement  must  be  proved.     See  Benson  r.  Had- 
field,  4  Ha.  37. 

(c)  Lyth  v.  Ault,  7  Ex.  669.  (d)  Ante,  p.  2:57. 

1  This  doctrine  is  denied  in  Clark  v.  Brooks,  19  W.  N.  C.  333 
(1887);  Early  v.  Burt,  68  Iowa,  716  (1886);  Walstrom  r.  Hop- 
kins, 103  Pa.  St.  118  (1883).  Authorities  in  its  support  are 
Aetna  Ins.  Co.  v.  Peck,  28  Vt.  93  (1855);  Backus  v.  Forbes,  20  N. 
Y.  204  (1857);  Collyer  v.  Moulton,  9  R.  I.  90  (1868.) 
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After  these  cases  have  been  examined,  the  analogous  Bk.  II.  Chap, 
cases  relating  to  the  discharge  of  the  estate  of   a  de-  2-  Sect.  3. 
ceased  partner  will  be  noticed. 

*CLASS  A  a. — CASES  IN  WHICH  A  RETIRED  PARTNER  HAS  NOT  [  *  242] 

BEEN  DISCHARGED,  NO  NEW  PARTNER  HAVING   BEEN  INTRO- 
DUCED INTO  THE  FIRM. 

The  strongest  cases  of  this  class  are  Lodge  v.  Dicas(e\  Promise  to 
and  David  v.  Ellice  (  f  ).     In  each  of  these  a  partner-  look  only  to 
ship  had  been  dissolved,  one  member  retiring  and  the  partners08 
other  continuing  the  business,  and  agreeing  to  pay  the  ijOC|cre  v 
debts  of  the  old  firm.     In  each  case  the  plaintiff  knew  Dicas. 
of  the  arrangement,  and  his  debt  was  transferred  with  David  v. 
his  consent  to  the  books  of  the  new  firm.     In  each  case,  Ellice. 
moreover,  there  was  strong  evidence  to  show  that  the 
plaintiff  had  agreed  to   discharge  the  retired  member, 
and  to  look  only  to  the  others.     But  in  each  it  was  held 
that  the  retired  partner  continued  liable,  and  that  the 
plaintiff  had  done  nothing  to  discharge  him;  and  the 
fact  that  no  person  had  become  liable  to  the  plaintiff 
who  was  not  so  originally,  was  relied  upon  by  the  Court 
as  showing  that  there  was  no  consideration  for  the  al- 
leged discharge  (g).1 

These  two  cases  have  been  much  criticised  (h),  and  Observations 
they  certainly  went  too  far  ;  for  the  proposition  that  a  ou  tnese 
creditor  of  a  firm  cannot,  for  want  of  consideration,  Cc 
abandon  his  right  against  a  retiring  partner,  and  retain 
it  against  theothers,unless  they  give  some  fresh  security, 
has  been  shown  to  be  erroneous,  and  is  now  exploded  (i); 
and  there  can  be  little  doubt  that  if  similar  cases  were 
to  arise  again,  and  the  jury  found  for  the  defendant,  the 
verdict  would  not  be  disturbed. 

This   appears  from   Thompson  v.  Percival  (k).     In  Thompson  v. 
that  case,  the  defendants,  Charles  Percival  and  James  Percival. 
Percival,  had  as  partners  become  indebted  to  the  plain- 
tiff.    The  partnership  was  dissolved,  and  it  was  agreed 
that  the  business  should  be  carried  on  by  James,  and 
that  he  should  receive  and  pay  all  debts,  and  assets  suf- 
ficient to  pay  debts  of  the  firm  were  left  in  his  hands. 
The  plaintiff,  on  applying  to  James  for  payment,  *  was  [  *  243] 

(f)3  B.  &  A.  611. 

(/)  5  B.  &C.  196,  and  1  C.  &.P.  369. 

(g)  See,  too,  Thomas  v.  Shillibeer,  1  M,  &  W.  124. 

(h)  See  5  B.  &  Ad.  933;  2  Cr.  &  M.  623;  2  M.  &  W.  493. 

(f)  Ante,  p.  241,  note  (c). 

(k)  5  B.  &  Ad.  925. 

1  See  also  to  the  same  effect.  Walstrom  v.  Hopkins,  103  Pa.  St. 
118  (1833);  Clark  v.  Brooks,  19  W.  N.  C.  (C.  P.  Rep.)  333  (1887). 
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Bk.  II.  Chap. 
2.  Sect.  3. 


Effect  of 
these  three 
cases. 


Treating 
continuing 
partners  as 
debtors. 


Heath  v. 
Percival. 


told  that  be  must  look  to  him,  James,  alone,  and  the 
plaintiff  accordingly  drew  a  bill  on  James,  and  the  bill 
was  accepted  by  him.  The  bill  being  afterwards  dis- 
honoured, the  plaintiff  sued  both  James  and  Charles 
for  the  original  debt,  and  obtained  a  verdict  for  the  full 
amount  ;  but  the  defendants  had  leave  to  move  for  a 
nonsuit  if  the  Court  should  be  of  opinion  that  Charles 
had  been  discharged.  The  Court,  without  deciding  that 
point,  held  that  the  question  ought  to  have  been  left  to 
the  jury,  and  a  new  trial  was  therefore  directed.  The 
Court  held  that  the  facts  proved  raised  a  question  for 
the  jury,  whether  it  was  agreed  between  the  plaintiff 
and  James  that  the  former  should  accept  the  latter  as 
his  sole  debtor,  and  should  take  the  bill  of  exchange 
accepted  by  him  alone,  by  way  of  satisfaction  for  the 
debt  due  from  both.  If  it  was  so  agreed,  the  Court 
thought  that  the  agreement  and  receipt  of  the  bill  would 
be  a  good  answer  on  the  part  of  Charles  by  way  of  ac- 
cord and  satisfaction  (I). 

It  is  not  unsual  to  represent  Lodge  v.  Dicas  and 
David  v.  Ellice,  as  altogether  overruled  by  Thompson 
v.  Percival,  and  other  cases.  This,  however,  is  not 
quite  correct.  The  three  cases  together  establish  (1.) 
that  a  creditor  who  treats  the  continuing  partners  as  hia 
debtors,  does  not  necessarily  abandon  his  right  to  resort 
to  a  retired  partner  for  payment;  (2.)  that  whether  he 
does  or  does  not  is  a  mixed  question  of  law  and  fact 
which  ought  to  be  submitted  to  a  jury;  and  (3.)  that 
their  verdict  will  not  be  disturbed  by  the  Court  upon  the 
grounds  acted  on  in  Lodge  v.  Dicas  and  David  v.  Ellice. 

That  a  creditor  who  treats  the  continuing  partners  as 
his  debtors,  does  not  without  more  discharge  a  retired 
partner,  is  shown  by  other  cases,  and  especially  by  those 
in  which  the  continuing  partners  have  paid  interest  on 
the  old  debt  at  a  rate,  or  in  a  manner,  differently  from 
that  previously  adopted.  1 

An  old  case  on  this  head,  and  one  often  referred  to, 
is  Heath  v.  Percival  (m),  in  which  two  partners  indebted 

(/)  In  Evans  v.  Drummond,  4  Esp.  89,  and  Reed  v.  "White,  •"> 
ib.  122,  a  retiring  partner  was  held  discharged  on  the  ground  here 
referred  to.  See  post,  p.  247. 

(m)  1  P.  Wms.  682,  and  1  Str.  403. 

1  The  promise  of  a  continuing  partner  to  pay  a  debt  -which  he 
already  owes  as  a  member  of  the  old  firm  has  been  held  to  be  no 
consideration  to  support  a  release  of  the  retiring  partner,  unless 
some  extension  of  the  time  for  payment  is  given,  some  new  note 
is  taken,  or  some  other  change  in  the  manner  of  payment  '' 
made.  Wild  v.  Dean,  3  Allen  579  (1862);  Early  v.  Burt,  68  lo\ 
716  (1886). 
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• 

o  the  plaintiff  on  a  bond  dissolved  partnership.     One  Bk.  II.  Chap. 

>f  them  continued  to  *carry  on  the  business,  and  took  ~-  Sect-  3- 

ipon  himself  the  partnership  debts,  and  public  notice  [  *  244] 

vas  given  that  the  creditors  of  the  firm  were  either  to 

:ome  in  and  be  paid  their  debts,  or  to  look  for  payment 

o  the  continuing  partner  only.     The  plaintiff  came  in, 

jut  instead  of  being  paid  off,  he  kept  the  bond,  receiv- 

ng  interest  at  6Z.  instead  of  5J.  per  cent.     It  was  held 

;hat  he  did  not  thereby  discharge  the  retired  partner 

from  his  liability  to  pay  the  bond  with  interest  at  5Z 

per  cent 

Moreover,  if  the  continuing  partners  give  a  new  se-  Takin<*  a 
surity  for  the  old  debt,  this  will  not  operate  to  discharge  new  security 
the  retired  partner,  unless  the  creditor  intended  that  from  tnem- 
such  should  be  the  case,  or  unless  the  new  security  is 
of  such   a  nature  as  to  merge  the  original  debt.     In 
Bedford  \.  Deakin  (n),  three  partners  were  indebted  to  Bedford  v. 
the  plaintiff  on  bills  of   exchange.-      They    dissolved  Deakin. 
partnership,  and  arranged  between  themselves  that  one 
of  them  should  pay  the  plaintiff.     The  plaintiff  was  in- 
formed of  this  arrangement,  and  took  from  one  of  the 
partners  his  separate  promissory  note,  indorsed  by  a 
third  party,  for  the  amount  of  the  debt,  but  expressly 
reserved  his  right  to  look  to  all  three  partners  for  pay- 
ment, and  the  plaintiff  retained  the  bills  already  in  his 
possession.     The  notes  when  due  were  taken   up   by 
other  bills,  and  they  in  their  turn  were  several  times 
renewed.     Ultimately  the  plaintiff   sued  all  the  three 
partners  on  the  original  bills,  and  he  was  held  entitled 
so  to  do,  never  having  discharged  any  of  them,  either 
intentionally  or  otherwise. 

Nor  was  there  any  difference  in  such  cases  as  these  Liability 
between  the  liability  of  a  retired  partner  at  law  and  in  same  in 


equity.     In  Oakford,  v.  European  and  American  Steam  £^ly  as  at 
Ship  Company  (o),  a  partner  retired,  and  the  continu-  Qakford  v 
ing  partners  indemnified  him  against  all  claims  that  European 
might  be  made  against  him  as  a  member  of  the  firm.  Ship  Co. 
Dispiates  afterwards  arose  between  the  continuing  part- 
ners and  a  company  respecting  a  contract  entered  into 
before  the  retirement.     These  disputes  were  *partly  ad-  [  *  245] 
justed.     Those  unadjusted  were  referred  to  arbitration 
pursuant  to  a  clause  in  the  contract.     The  reference 
was  afterwards  revoked;  and  an  action  upon  the  con- 

(»»)  2  B.  &  A.  210.  See,  too.  Swire  v.  Redman,  1  Q.  B.  D.  536, 
where  the  plaintiff  had  not  expressly  reserved  his  rights  against 
the  retired  partner.  See,  also,  Featherstone  v.  Hunt,  1  B.  &  C. 
113;  Spenceley  v.  Greenwood,  1  Fos.  &  Fin.  297.  Compare  Evans 
v.  Drummond,  4  Esp.  89,  noticed  infra,  p.  247. 

(o)  1  Hem.  &  M.  182. 
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Bk.  II.  Chap,  tract  was  then  brought  against  the  continuing  partner 

2.  Sect.  3. an(j  ^e  retired  partner.     The  retired  partner  sought  t 

have  this  action  restrained  by  injunction,  upon  th 
ground  that  his  retirement  and  indemnity  had  place 
him  in  the  position  of  a  surety  only  for  the  due  perform1 
ance  of  the  contract;  and  that  what  had  taken  plac: 
since  the  retirement  which  was  known  to  the  com  pan; 
had  discharged  him.  But  it  was  held  that  his  liabilit; 
continued,  and  his  bill  was  dismissed  with  costs. 

The  principle  of  the  above  cases  applies  to  dwman 
partners  even  more  strongly  than  to  others  ;  for  a  cred 
itor  who  has  a  security  of  which  he  is  unaware,  cannc 
intentionally  give  up  that  security.  Therefore,  if  A 
and  B.  are  partners,  and  the  two  become  indebted  to 
creditor  who  knows  only  of  A.;  and  then  B.,  the  dot 
mant  partner,  retires,  no  dealings  between  the  credito 
and  A.  will  discharge  B.  from  his  liability  to  be  sue 
when  discovered',  unless  those  dealings  extinguish  th 
original  debt  not  only  as  against  B.  but  also  as  againe 
A.  (p). 

CLASS  A  6. — CASES  IN  WHICH  A  RETIRED  PARTNER  HAS  N<yf 

BEEN  DISCHARGED,  ALTHOUGH  A   NEW   PARTNER   HAS   BEE! 
INTRODUCED  INTO  THE  FIRM. 


Position  of 

dormant 

partners. 


Effect  of  in- 
troduction of 
new  partner 
on  the 

liability  of  a 
retired 
partner. 


[  *  246] 

Kirwan  v. 
Kirwan. 


The  introduction  of  a  new  partner  has  no  effect  01 
the  liability  of  a  retired  partner,  unless  the  liability  o 
the  former  is  substituted  by  the  creditor  for  that  of  th 
latter,  which  cannot  be  the  case  unless  the  creditor  can 
as  of  right,  hold  the  new  partner  liable  for  the  oh 
debt.  This,  moreover,  he  cannot  do  by  virtue  of  an; 
agreement  between  the  partners  themselves  ;  and  evei 
if  the  new  firm  adopts  the  old  debt  and  pays  interes 
on  it,  this  is  primd  facie  only  in  pursuance  of  som> 
agreement  between  the  partners  themselves  ;  and  i 
creditor  who  does  no  more  than  allow  the  partners  t< 
carry  out  that  agreement,  does  not  debar  himself  of  hi 
right  to  look  for  payment  to  those  originally  indebte< 
to  him. 

*  A  leading  case  on  this  head  is  Kirwan  v.  Kirwan  (q) 
There,  three  partners,  C.,  M.,  andN.,  were  indebted  t< 
the  plaintiff.  C.  retired,  and  M.  and  N.  continued  ii 
partnership  together  and  agreed  to  discharge  the  debt 
of  the  old  firm.  M.  afterwards  retired,  and  N.  took  h 
a  new  partner.  The  plaintiff's  account  was  transferre( 
from  the  books  of  the  old  to  the  books  of  the  nev 
partnership,  and  interest  was  paid,  and  accounts  wer< 

(p)  Robinson  v.  Wilkinson,  3  Price,  538. 
(q)  2  Cr.  &  M.  617. 
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rendered  to  him  as  before.     The  plaintiff  was  informed  Bk.  II.  Chap, 
of  the  dissolution,  and  had  stated  to  one  of  the  retired  2-  Sect-  3- 
partners  that  he  was  aware  he  had  no  further  claim 
upon  him.      But  it  was  held,  that  the  three  original 
partners  remained  liable,  as  there  was  nothing  to  show 
that  the  security  of  the  new  firm  had  been  substituted 
for  that  of  the  old,  and  the  statement  above  referred  to 
could  not  be  regarded  as  an  agreement  to  discharge  the 
retired  partner. 

In  Gough  v.  Davies  (r),  three  persons  were  partners  Gough  ». 
as  bankers,  and  were  indebted  to  the  plaintiff.  One  of  Davies. 
the  partners  retired  ;  a  new  partnership  was  formed 
between  the  continuing  partners  and  other  persons  ;  the 
plaintiff's  debt  was  transferred  to  the  books  of  the  new 
firm,  and  he  assented  to  such  transfer.  Moreover,  the 
plaintiff  continued  to  deposit  money  with  the  new  firm, 
and  was  paid  by  it  interest  on  the  old  debt  and  new  de- 
posits, as  if  they  all  formed  one  debt.  But  it  was  held, 
that  there  was  nothing  in  all  this  to  show  any  agree- 
ment by  the  plaintiff  to  discharge  the  retired  partner, 
and  he  was  consequently  held  liable  for  the  old  debt. 

Blew  v.  Wyatt  (s)  is  another  case  to  the  same  effect.  Blew  v. 
A  clerk  lent  money  to  his  employers,  who  were  in  part-  Wyatt. 
nership  as  brewers,  and  took  an  acknowledgment  for  it. 
Several  changes  took  place  in  the  firm,  one  of  the  orig- 
inal partners  retiring  and  other  persons  from  time  to 
time  coming  in  and  going  out.  The  clerk  remained  in 
the  employ  of  the  firm  notwithstanding  these  changes, 
and  was  aware  of  them,  and  was  always  paid  interest 
by  the  firm  for  the  time  being.  He  was  nevertheless 
held  entitled  to  sue  the  two  original  partners  for  the 
money  he  had  lent  them. 

Whether  in  these  cases  of  Kirwan  v.  Kirwan,  Gough  Right  to  sue 
v.  *  Davies,  and  Blew  v.  Wyatt,  the  creditor  could  have  [  *  247] 
sued  the  new  firm,  may  perhaps  be  open  to  doubt  (t).  new 

If  he  could  not,  it  would  be  absurd  to  contend  that  the  firm  "?*. 
T  ,  .,..  ,    -i  .       ,1          t  11      inconsistent 

lity  of  the  new  firm  was  siibstituted  for  that  of  the  wjth  ^g^  to 

old  ;  whilst  if  he  could,  the  evidence  was  not  sufficient  sue  the  old 
to  show  an  intention  on  his  part  to  deprive  himself  of  firm, 
the  security  afforded  by  the  undoubted  liability  of  the 
original  firm  before  any  change  in  it  took  place.     It  by 
no  means  follows  that  a  creditor  who  assents  to  an  ar- 
rangement by  which  a  new  person  becomes  liable  to 
him,  consents  to  abandon  his  hold  on  another  person 

(r)  4  Price,  200. 
(s)  5  Car.  &  P.  397. 

(0  See  per  Bollaud,  B.,  2  Cr.  &  M.  628  ;  Daniel  v.  Cross,  3  Ves. 
277  ;  Fergusson  v.  Fyffe,  8  Cl.  &  Fin.  121. 


318 


TERMINATION  OF  LIABILITY. 


Bk.  II.  Chap,  clearly  liable  to  him  already  ;    and  unless  a  substitu- 
2.  Sect.  3. of  liability  can  be  established,  the  old  liability  re- 


mams. 


Retired  part- 
ner may  be 
discharged 
though  no 
new  partner 
comes  in. 
Evans  v. 
Drummond. 


[*248] 


Effect  of 
introduction 
of  new 
partner. 


CLASS  B. — CASES  IN  WHICH  A  RETIRED  PARTNER  HAS  LEEN 

DISCHARGED. 

In  all  these  cases  it  will  be  found  that  the  Court  or  a 
jury  has  come  to  the  conclusion  that  the  creditor  has  in 
fact,  either  expressly  or  impliedly  from  his  course  of 
dealing  with  the  continuing  partners,  adopted  them  as 
his  sole  debtors,  and  thereby  in  fact  discharged  the  re- 
tired partner  (x), 

That  a  retired  partner  may  be  discharged"  by  the 
creditor's  adoption  of  the  other  partners  as  his  sole 
debtors,  although  no  new  partner  has  been  introduced 
into  the  firm,  is  clear  from  the  case  of  Thompson  v.  Per- 
cival  (y)  already  noticed. 

In  Evans  v.  Drummond  (z),  a  firm  of  two  partners 
gave  a  partnership  bill  for  goods  supplied  them.  One 
of  the  partners  retired,  and  the  bill  when  due  was  not 
paid,  bat  was  renewed  by  another  bill  given  by  the 
partner  who  continued  the  business.  The  creditor  took 
this  bill  knowing  of  the  change  in  the  firm.  Lord  Ken- 
yon  held,  that  by  so  doing  the  creditor  had  relied  on 
the  sole  security  of  the  continuing  partner,  and  had 
*  discharged  the  other.  Reed  v.  White  (a)  is  a  similar 
case  and  to  the  same  effect. 

The  inference  that  a  retired  partner  has  been  dis- 
charged is  greatly  facilitated  by  the  circumstance  that 
a  new  partner  has  joined  the  firm  and  become  liable  to 
the  creditor  in  respect  of  the  debt  in  question  (6).  But 
this  is  not  necessarily  conclusive  ;  for  there  may  be 
circumstances  showing  that  such  was  not  the  intention 
of  the  parties  (c).  At  the  same  time,  in  the  absence  of 
any  such  evidence,  the  acceptance  by  the  creditor  of  the 
liability  of  a  new  partner  will  practically  preclude  him 

(«)  See  Harris  v.  Farvell,  15  Beav.  31. 

(a;)  Mr.  Pollock  says  truly,  that  there  is  nothing  to  prevent 
firm  from  stipulating  with  any  creditor  that  he  shall  look  only 
to  the  members  of  the  firm  for  the  time  being.  Dig.  30,  ed.  3. 
See  Hort's  case  and  Grain's  case,  1  Ch.  D.  307. 

(y)  5  B.  &  Ad.  925  ;  ante,  p.  242. 

(0)  4  Esp.  89.  Compare  Bedford  v.  Deakin,  2  B.  &  A.  210, 
noticed  ante,  p.  244. 

a)  5  Esp.  122. 

b)  See  as  to  this,  ante,  p.  205  et  seq. 

c)  See  infra,  p.  254,  and  Keay  v.  Fenwick,    1  C.  P.  D.  745. 

1  Lewis  v.  Westover,  29  Mich.  14  (1874). 
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from  afterwards  having  recourse  to  the  retired  part-  Bk.  II.  Chap. 
ner(d)1.  2-  Sect.  3. 

In  Hart  v.  Alexander  (e),  the  plaintiff,  an  officer  in  Hart  v. 
the  East  India  Company's  service,  had  in  1813  opened  Alexander, 
an  account  with  the  house  of  Alexander  and  Co.  of  Cal- 
cutta, which  failed  in  1832.  The  defendant  retired 
from  the  firm  in  1822,  when  a  new  partner  was  intro- 
duced, and  since  that  time  other  changes  had  taken 
place,  some  of  the  old  partners  retiring  and  new  ones 
coming  in.  The  defendant's  retirement  was  advertised, 
and  there  was  evidence  to  show  that  the  plaintiff  was  • 
aware  of  the  fact.  The  new  firms  from  time  to  time 
accounted  with  the  plaintiff  and  paid  him  interest, 
sometimes  at  one  rate  and  sometimes  at  another.  On 
the  bankruptcy  of  the  firm  in  1832,  the  plaintiff  proved 
the  amount  of  his  debt  against  its  joint  estate.  The 
plaintiff  afterwards  sued  the  defendant  ;  and  the  case 
was  tried  before  Lord  Abinger,  who  is  reported  to  have 
said  to  the  jury  : — 

"To  ask  you  if  there  was  an  agreement  by  the  plaintiff  to  dis- 
charge the  defendant,  is  to  put  the  case  upon  a  false  issue,  the 
agreement,  if  any,  being  an  agreement  raised  by  construction  of 
law  :  the  true  question  being  whether  the  plaintiff  did  not  go  on  ' 
dealing  with  (he  new  firm,  and  making  up  fresh  accounts  with 
them,  so  as  to  discharge  the  defendant.  I  take  the  law  to  be 
this  :  Where  a  debtor  who  is  a  partner  in  a  firm,  leaves  that 
firm,  and  any  person  trading  with  the  firm  has  notice  of  it,  and 
he  goes  on  dealing  *  \vith  the  firm  and  making  fresh  contracts,  [  *  249] 
that  discharges  the  retiring  partner,  though  no  new  partner 
comes  in.  So  it  is  if  the  creditor  draws  for  part  of  his  balance 
and  sends  in  more  goods  ;  so,  if  the  creditor  strike  a  fresh  bal- 
ance with  the  new  partners  for  a  different  rate  of  interest ;  so,  if 
a  new  partner  comes  in  and  the  creditor  accept  an  account  in 
which  the  new  partner  is  made  liable  for  the  balance — that  dis- 
charges the  old  firm,  as  both  firms  cannot  be  liable  at  once  for 
the  same  debt.  This  is  the  law  as  laid  down  in  several  cases  in 
•which  indeed  there  is  some  contradiction  ;  however,  I  believe 
that  what  I  have  stated  is  the  result  of  them"  (/). 

The  jury  found  for  the  defendant.     A  new  trial  was 

(d)  As  to  the  effect  of  taking  a  new  security  when  no  new 
partner  comes  in,  see  ante,  p.  244. 

(e)  7  C.  &  P.  746,  and  2  M.  &  W.    484.     See,  also.  Wilson  v. 
Lloyd  16  Eq.  60  ;  Oakeley  v.  Pasheller,  4  Cl.  &  Fin.  207,  noticed 
infra,  p.  251.     Compare  Commercial  Bank  Corp.  of  India  and  the 
East.  16  W.  R.  958,  and  Ex  parte  Gibson,  4  Ch.  662. 

(/)  The  learned  judge  was  scarcely  warranted  by   those  cases 
in  going  as  far  as  he  did. 

1  Harris  v.  Lindsay,  4  Wash.  C.  C.  98,  1821. 
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Bk.  II.  Chap,  moved  for  on  the  ground  that  there  was  no  evidence  to 
2.  Sect.  3.  gO  £O  the  jury  ^0  show  that  the  plaintiff  had  agreed  to 
discharge  the  defendant  from  his  liability,  but  the 
Court  (g)  thought  that  there  was  abundant  evidence 
to  show  that  the  plaintiff  knew  of  the  defendant's  re- 
tirement, and  a  new  trial  was  refused. 

To  this  class  of  cases  also  belong  those  already  no- 
ticed, in  which  the  joint  liability  of  old  and  new  part- 
ners has  been  substituted  for  that  of  the  old  partners 
only  (ti). 

Release  by  A-  creditor  may  so  conduct  himself  as  to  be  estopped 
estoppel.  from  saying  that  a  retired  partner  is  still  liable  to  him. 
But  it  is  not  often  that  this  can  be  established.  A  set- 
tlement by  partners  of  their  accounts  on  the  footing 
that  one  of  them  only  is  liable  to  a  creditor,  will  not 
affect  him  unless  he  has  been  guilty  of  some  fraud,  or 
has  done  some  act  or  made  some  statement  in  order  to 
induce  the  partners,  or  one  of  them,  to  settle  their  ac- 
counts on  the  faith  that  one  of  them  is  no  longer  lia- 
ble (t). 


; 


Discharge  of  Closely  allied  to  the  subject  which  has  just  been  dis- 
estate  of  cussed,is  that  which  relates  to  the  discharge  of  the  estate 
deceased  of  a  deceased  partner,  from  the  liabilities  to  which  be 
was  subject  as  a  partner  at  the  time  of  his  death.  The 
position  of  the  estate  of  a  deceased  partner,  with  refer- 
ence to  the  question  of  discharge  by  reason  of  a  cred- 
[  *  250]  itor's  dealings  with  the  surviving  *  partners,  is  very 
similar  to  the  position  of  a  retired  partner.  The  satno 
principles  are  applicable  to  both,  and  the  authorities 
which  are  in  point  as  regards  the  one,  are  so  also  as  re- 
gards the  other.  The  parallel  between  the  two  would 
be  complete,  were  it  not  that  before  the  Judicature  Acts 
the  estate  of  a  partner  who  died  in  the  lifetime  of  his 
co-partners  was  liable  for  the  joint  debts  of  the  firm  in 
equity  only  (&);  and  there  might  have  been  circum- 
stances to  induce  a  Court  of  equity  to  hold  that  estate 
discharged,  although  the  same  circumstances  would  not, 
in  the  case  of  a  retiring  partner,  have  operated  as  a  dis- 
charge at  law  (Z),  and  vice  versd  (m).  * 

(17)  Bolland,  B.,  dissentiente. 

(A)  ExparteWMtmoTe,  3  Deac.  365;  Rolfe  v.  Flower,  L.  R. 
P.  C.  27,  noticed  ante,  pp.  208,  209. 

(i)  See  Davison  v.  Donaldson,  9  Q.  B.  D.  623;  Featherstone 
Hunt,  1  B  &  C.  113,  a  case  of  alleged  fraud. 
.  4k)  As  to  the  nature  of  this  liability,  see  ante,  p.  194. 

fl)  See  Ex  parte  Kendall,  17  Yes.  522  and  525. 

(m)  Jacomb  v.  Harwood,  2  Ves.  S.  265. 
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It  has  been  decided  in  equity  that  If  a  creditor  of  a  Bk.  II.  Chap, 
firm  knows  of  the  death  of  one  of  the  firm  and  contin-  ~-  Sect.  3. 
ues  to  deal  as  before  with  the  survivors,  he  does  not 
lose  the  remedy  which  he  had  against  the  estate  of  the 
deceased  partner,  unless  there  is  evidence  showing  an 
intention  to  abandon  the  right  of  having  recourse 
thereto  for  payment  (n);  and  an  attempt  by  the  cred- 
itor to  obtain  payment  from  the  survivors  is  not  suffi- 
cient evidence  of  such  an  intention.  Thus,  if  he  sues 
the  survivors,  and  obtains  judgment  against  them,  this 
will  not  necessarily  deprive  him  of  his  right  to  obtain 
payment  out  of  the  estate  of  the  deceased  (o).  So, 
proving  in  bankruptcy  against  the  estate  of  the  new 
firm,  is  not,  per  se,  sufficient  to  preclude  the  creditor 
from  afterwards  having  recourse  to  the  assets  of  the 
dead  partner  (p).  Still  less  will  any  dealing  with  the 
surviving  partner  if  induced  by  his  fraud  (q). 

Even  where  a  new  partner  has  been  introduced,  a  Liability  not 
creditor  of  the  old  firm,  who  continues  to  deal  with  the  Discharged 
new  firm  as  he  dealt  with  the  old,  and  is  paid  interest  ^th^ew" 
by  the  new  firm  *as  if  the  debt  was  its  own,  dpes  not  persons. 
thereby  deprive  himself  of  his  right  to  be  paid  out   of  [  *  2511 
the  estate  of  a  deceased  member  of  the  old  firm  (r).  In 
Harris  v.   Farweil  (s),  a  banking  firm  consisting  of  Harris  *'• 
three  partners  became  indebted  to  a  customer  on  a  de- 
posit note;  one  of  them   died,  and  the  survivors  took 
his  son  into  partnership  with  them.     The  new  partner- 
ship paid  interest  on  the  note  for  some  time,  and  then 
became  bankrupt      The  plaintiff  proved  against  the 
new  firm  for  the  amount  of  his  debt,  and  was  paid  a 
dividend  out  of  its  estate.     It  was  held  that  he  had 
done  nothing  which  precluded  him  from  having  recourse 
to  the  estate  of  the  deceased  partner. 

On  the  other  hand,  if,  after  the  death  of  a  partner,  a  Effect  of 
creditor  of  the  old  firm   knows  of  the  death,  and  does  administer- 

(n)  Winter  v.  Innes,  4  M.  &  Cr.  101,  and*  see  Devaynes  v. 
Noble,  Sleech's  case,  1  Mer.  539;  Clayton's  case,  ib.  579;  Pal- 
mer's case,  ib.  623;  Braithwaite  v.  Britain,  1  Keen,  206. 

(o)  Jacomb  v.  Harvvood,  2  Ves.  S.  265;  and  ante,  p.  195,  and 
infra,  p.  257. 

(p)  Sleech's  case,  1  Mer.  570;  Harris  v.  Farwell,  15  Beav.  31. 
But  compare  Brown  v.  Gordon,  16  Beav.  302,  and  Bilborough  v. 
Holmes,  5  Ch.  D.  255,  infra,  note  (s). 

(q)  As  in  Plnmer  v.  Gregory,  18  Eq.  621. 

(r)  Daniel  v.  Cross,  3  Ves.  277. 

(*)  15  Beav.  31.  It  does  not  appear  from  the  report  when  the 
customer  first  knew  of  the  change  in  the  firm.  Compare  Bilbor- 
ough  u.  Holmes,  5  Ch.  D.  255,  a  somewhat  similar  case,  where 
the  estate  of  the  deceased  partner  was  held  to  be  discharged. 
The  proof,  however,  there  was  for  money  lent  to  the  new  firm. 

21    LAW    OF   PARTNERSHIP. 
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Bk.  II.  Chap,  not  take  any  steps  to  obtain  payment  from  the  estate  of 

2.  Sect.  3. ^6  deceased,  if  the  creditor  lies  by  arid  allows  that  es- 

inw  the  tate  to  be  administered  as  if  he  had  no  claim  upon  it, 

estate.  and  if  he  continues  to  deal  with  the  surviving  partners 

as  if  they  and  they  alone  were  his  debtors,  in  that  case 
the  creditor  will  not  be  allowed  to  resort  to  the  assets 
of.  the  deceased.1  Oakeley  v.  Pasheller  and  Brown  v. 
Gordon  may  be  referred  to  as  illustrating  this  doctrine. 
Oakeley  «.  In  Oakeley  v.  Pasheller  (t)  two  partners,  A.  and  B., 

Pasheller.  executed  three  joint  and  several  bonds  to  the  plaintiff 
to  secure  repayment  of  money  lent.  A.  died,  and  B. 
took  in  C.  as  a  partner  with  him.  An  agreement  was 
come  to  between  A.'s  executors  and  B.  and  C.,  that  the 
latter  should  take  the  assets  and  liabilities  of  the  old 
firm,  and  indemnify  A.'s  estate  from  those  liabilities. 
Of  this  the  plaintiff  had  notice  (u).  He  was  paid  in- 
terest on  his  bond  by  the  new  firm,  and  received  ac- 
counts from  it  in  which  the  old  debt  and  the  debts  con- 
tracted by  the  new  firm  were  blended  together.  On  two 
[  *  252]  occasions  the  plaintiff  *  had  agreed  to  give,  and  had 
given,  the  new  firm  considerable  further  time  to  pay 
the  bonds,  but  A.'s  executor's  had  no  notice  of  this. 
Ultimately  the  plaintiff  took  from  B.  and  C.  an  assign- 
ment of  some  policies  a?  a  collateral  security  for  pay- 
ment of  the  bonds,  expressly  reserving  his  rights  against 
A.'s  estate.  It  was,  however,  held  that  A.'s  estate  had 
been  discharged  from  its  liability  from  what  had  previ- 
ously taken  place.  The  Court  thought  that  A.'s  estate 
had  become,  as  it  were,  surety  only  for  payment  of  the 
debt,  and  that  it  had  been  discharged  by  the  long  indul- 
gence granted  by  the  plaintiff  to  the  other  debtors  (x).* 

(t)  10  Bli.  N.  S.  548,  and  4  Cl.  &  Fin.  207.  See  on  it,  Swire  v. 
Bedman,  1  Q.  B.  D.  543.  In  Wilson  r.  Lloyd,  16  Eq.  60,  this 
case  was  followed,  though  no  new  partner  joined  the  firm,  but 
Wilson  v.  Lord  cannot  be  relied  upon.  See  Simpson  r.  Henning, 
L.  R.  10  Q.  B.  406. 

(u)  See4  Cl.  &Fin.212.  The  marginal  note  states  that  he  had  not. 

(x]  This  quasi  suretyship  is  surely  a  false  analogy,  unless  the 
creditor  has  assented  to  such  a  change  in  his  debtor's  position. 
See,  on  this  point,  Oakford  v.  European,  &c.,  Ship  Co.,  1  Hem.  & 
M.  182.  ante,  p.  244;  Swire  v.  Redman,  1  Q.  B.  D.  537.  See,  als 
Rodgers  v.  Maw,  4  Dowl.  &  L.  66. 

1  It  was  held  in  Haniersley  v.  Lambert,  2  Johns.  Ch.  508  (1817)^ 
that  the  delay  of  a  creditor  of  a  firm  dissolved  by  the  death 
one  of  the  partners  in  calling  on  the  survivors  for  payment,  does 
not  prejudice  his  right  to  compel  payment  out  of  the  assets  of 
the  decedent's  estate.  Doggett  v.  Dill,  108  111.  560  (1881 1:  Salt 
*.  Dishman,  3  Leigh  (Va.)  548  (1832). 

1  As  to   the   analogous  position  of  the  retiring   partner, 
Dodd  v.  Dreyfuss,  17  Hun.  600  (1879):  ^Etna  Ins.  Co.  r.  Peck.28 
Vt.  93  (1855);  Miller  v.  Thorn,  56  N.  Y.  402  (1874);  Colgrove  v. 
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The  true  ratio  decidendi,  however,  was  that  the  plaintiff  Bk.  II.  Chap, 
had  accepted  B.  and  C.  as  his  sole  debtors.  2.  Sect.  3. 

In  Brown  v.  Gordon  (y),  the  plaintiff  deposited  Brown  t>. 
iponey  with  a  banking  firm  consisting  of  three  partners,  Gordon. 
A.,  B.,  and  C. ;  D.  afterwards  became  a  partner.  A. 
died,  having  made  a  will  containing  a  trust  for  pay- 
ment of  his  debts.  After  A.'s  death  his  son,  who  was 
also  his  executor  and  residuary  devisee  and  legatee,  be- 
came a  partner  in  the  bank.  Some  time  afterwards  B. 
and  C.  died.  The  bank  had  been  continued,  first,  by 
B.,  C.,  D.,  and  A.'s  son;  then  by  D.,  C.,  and  A.'s  sou 
and  lastly  by  D.  and  A.'s  son;  but  it  ultimately  stopped 
payment,  and  the  two  surviving  partners  were  adjudged 
bankrupts.  Interest  had  been  paid  to  the  plaintiff  by 
the  successive  firms,  and  the  plaintiff 's  debt  was  proved 
in  the  Bankruptcy  Court.  On  a  bill  filed  for  the  pur- 
pose of  obtaining  payment  out  of  A.'s  estate,  it  was 
held  that  the  plaintiff,  by  neglecting  for  sixteen  years  to 
make  an}  claim  against  the  assets  of  the  deceased,  and 
by  treating  the  successive  firms  as  his  debtors,  had  dis- 
charged the  estate  of  the  deceased,  and  that  he  could 
not  be  considered  as  a  creditor  of  the  deceased,  so  as 
to  avail  himself  of  the  trust  in  the  will  for  payment  of 
debts. 

In  whatever  way  a  creditor  may  have  dealt  with  the  Cases  of 
surviving   *  partners,  he  cannot  be  held  to  have  adopted  fraud, 
them  as  his  sole  debtors  in  respect  of  a  demand  arising  L     ^5dJ 
out  of  a  fraudulent  transaction,  of  which  he  has  been 
constantly  kept  in  ignorance  (z). 

Before  leaving  this  subject,  it  may  be  useful  shortly  Recapitula- 
te review  the  effect  of  the  numerous  cases  which  have  tjon- 
been  noticed  in  the  preceding  pages.     Those  cases  es- 
tablish that : — 

1.  An  express  agreement  by  the  creditor  to  discharge 
a  retired  partner,  and  to  look  only  to  a  continuing  part- 
ner, is  not  inoperative  for  want  of  consideration  ;  for 
Lodge  v.  Dicas  (a)  has,  as  to  this  point,  been  overruled 
by  Ttiompson  v.  Percival  (6)  ;* 

(y)  16  Beav.  302;  Bilborough  v.  Holmes,  5  Ch.  D.  255,  a  simi- 
lar case,  but  not  so  strong.  See  ante,  note  (s). 

(z)  See  Clayton's  case,  1  Mer.  579;  ante,  pp.  235,  236. 

(a)  3  B.  &  A.  611.  (6)  5  B  &  Ad.  925.  • 

Tallman,  67  N.  Y.  95  (1876);  Mathews  v.  Colburn,  1  Strob  (S.Ca.) 
L.  2,58  (1847);  Barber  •».-  Gillson,  18  NW.  89  (1883).  Contra: 
Rawson  v.  Taylor.  30  Oh.  St.  389  (1876)";  Williams  v.  Boyd,  75 
Ind.  286  (1881);  Whittier  v.  Gould,  8  Watts,  485  (1839);  Smith 
v.  Shelden;  35  Mich.  42  (1876). 

1  See  Note  1  on  page  242  for  authorities  in  support  of  Lodge  v. 
Dicas. 
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Bk.  II.  Chap.       2  An  adoption  by  the  creditor  of  the  new  firm  as  his 
_  debtor  does  not  by  any  means  necessarily  deprive  him 
of  his  rights  against  the  old  firm  either  at  law  (c)  or  in 
equity  (d);1 

3.  And  it  will  certainly  not  do  so  if,  by  expressly  re- 
serving his  rights  against  the  old  firm,  he  shows  that 
by  adopting  the  new  firm  he  did  not  intend  to  discharge 
the  old  firm  (e);2 

4.  And  by  adopting  a  new  firm  as  his  debtor,  a  cred- 
itor cannot  be  regarded  as  having  intentionally    dis- 
charged a  person  who  was  a  member  of  the  old  firm, 
but  was  not  known  to  the  creditor  so  to  be  (/) ; 

5.  But  the  fact  that  a  creditor  has  taken  from  a  con- 
tinuing partner  a  new  security  for  a  debt  due  from  him 
and  a  retired  partner    jointly,  is  strong    evidence   of- 
an  intention  to  look  only  to  the  continuing  partner  for 
payment  (g); 

6.  And  a  creditor  who  assents  to  a  transfer  of  his 
debt  from  an  old  firm  to  a  new  firm,  and  goes  on  deal- 
ing with  the  latter  for  many  years,  making  no  demand 

[  *  254]  for  payment  against  the  *  old  firm,  may  not  unfairly  be 
inferred  to  have  discharged  the  old  firm.  If  a  jury 
finds  that  he  has  done  so,  the  Court  will  not  disturb  the 
verdict  (ft);  and  if  the  question  arises  before  a  Judge, 
e.  gr.,  in  bankruptcy  or  in  the  administration  of  the  es- 
tate of  a  deceased  partner,  the  Court  will  consider  all 
the  circumstances  of  the  case,  and  will  infer  a  dis- 
charge if,  upon  the  whole,  justice  to  all  parties  so  re- 
quires (»").  But  the  small  number  of  cases  in  which 
relief  has  been  refused,  compared  with  those  in  which 
it  has  been  granted,  shows  that  the  leaning  of  the 
Court  is  strongly  in  favour  of  the  creditor. 

(c)  David  v.  Ellice,  5  B.  &  C.  196  ;  Thompson  v.  Percival,  5  B. 
&  Ad.  925  ;    Heath  v.  Percival,  1  P.  W.  682,  and  1  Str.  4o:! 
Kirwan  r.  Kirwan,  2  Cr.  &  M.  617 ;  Gough  v.  Davies,  4   Price. 
200  ;  Blew  r.  Wyatt.  5  C.  &  P.  397. 

(d)  Oikford  r.  European,  &c.,  Ship  Co.,  1  Hem.  &  M.    1>'2  : 
Sleeche's  case,   1  Mer.  539;  Clayton's  case,  ib.    579:    I'ullwr's 
case,  ib.  623;  Braithwaite  v.  Britain,  1  Keen,  206  ;  Winter  v. 
Innes.  4  M.  &  Cr.  101. 

(e)  Bedford  v.  Deakin,  2  B.  &  A.  210  ;  Jacomb  v.  Harwood, 
Ves.  S.  265. 

(/)  Robinson  v.  Wilkinson,  3  Price,  538. 

(ff)  Evans  v.  Drummond,  4  Esp.  89  ;  Reed  v.  White,  5  ib.  122.' 

(A)  Hart  v.  Alexander,  2  M.  &  W.  484. 

(f)  Ex  parte.  Kendall,  17  Ves.  522-5  ;  Oakeley  v.  Pasheller.  4 
Cl.  &Fin.  207;  Wilson  D.' Lloyd,  16  Eq.  60 ;  Brown  v.  Gordon, 
16  Beav.  302. 


1  Harris  v.  Lindsay.  4  Wash.  C.  C.  98  (1821). 

1  Boatmen's  Saving  Inst.  v.  Mead,  52  Mo.  543  (1873). 
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(b. )  Of  the  effect  of  merger  and  judgment  recovered. 

Having  now  examined  the  mode  in  which  a  partner  Bk.  II.  Chap, 
may  be  discharged  from  liability,  by  reason  of  a  sub-  *•  ^' 

stitution  of  some  other   person  in  his  place  with  the  Merger  of 
creditor's  assent,  it  is  necessary  to  advert  to  a  doctrine  one  security 
by  which  a    partner    occasionally    finds    himself    dis-  iu  another- 
charged,  simply  because  his  creditor  has  obtained  a  se- 
curity of  a  higher  nature  than  that  which  he  previously 
possessed. 

If  a  person  solely  indebted  enters  into  partnership  Bills,  &c., 
with  another,  and  the  two  give  a  joint  note  or  bill  for  crea 
the  debt  of  the  first,  and  the  note  or  bill  is  not  paid,  the 
creditor  is  not  precluded  from  demanding  payment  from 
his  original  debtor  (k),  unless  it  can  be  shown  that  the 
bill  or  note  was  taken  in  satis  faction  of  the  original  de- 
mand (I).     So,  if  two  partners  ai*e  indebted  on  the  part- 
nership account,  and  one  of  them  gives  a  bill  or  note 
for  the  debt,  and  that  bill  or  note  is  dishonoured,  the 
creditor  who  took  it  will  not  be  precluded  from  having 
recourse  to  both  partners  for  payment  (m),1  unless  it 
can  be  *  shown  that  he  intended  to  substitute  the  liabil-  [  *  255] 
ity  of  the  one  for  the  joint  liability  of  the  two  (n). 

But  when  a  creditor  obtains  from  his  debtor  a  secu-  Securities  of 
rity  of  a  higher  nature  than  he  had  before,  and  does  not  a  higher 
take  care  to  accept  it  as  a  collateral  security    (o),  the  n< 
original  debt  is  merged  in  the  higher  security,  and  can 
no  longer  be  made  the  foundation  of  an   action,  or  of 
proof  in  bankruptcy  (p)  ;  and  this  .doctrine  is  as  much 
applicable  to  joint  as  to  several  obligations.     And  there 

(k)  Ex  parte  Seddon,  2  Cox,  49  ;  Ex  parte^Lobb,  7  Ves.  592  j 
Ex  parte  Meinertzhagen,  3  Deac.  101  ;  Lx  parte  Hay,  15  Ves.  4  ; 
Exparte  Kedie,  2  D.  &  C.  321. 

(?)  As  in  Ex  parte  Whitmore,  3  Deac.  365  ;  Ex  parte  Kirby, 
Buck,  511  ;  Exparte  Jackson.  2  M.  D.  &  D.  146. 

(m)  Keay  r.  Fenwick,  1  C.  P.  D.  745  ;  Bottomley  v.  Nuttall,  5 
C.  B.  N.  S.  122;  Whitwell  r.  Pen-in.  4  C.  B.  N.  S.4'2  ;  Exparte 
Hodgkinson,  19  Ves.  291.  See  too,  Exparte.  Raleigh,  3  M.  &  A. 
670 ;  Bedford  v.  Deakin,  2  B.  &  A.  210,  noticed  ante,  p.  244. 

(n)  As  the  jury  found  was  the  case  in  Evans  v.  Drunimond,  4 
Esp.  89,  and  Reed  v.  White,  5  ib.  122.  Compare  the  cases  in  the 
las  i  note. 

(o)  As  in  Ex  parte  Hughes,  4  Ch.  D.  34,  note. 

(p)  Ex  parte  Oriental  Financial  Corporation,  4  Ch.  D.  33  ; 
Higgen's  case,  6  Co.  44  b  :  Owen  v.  Homan,  3  Me.  &  G.  378  ; 
Price  v.  Moulton,  10  C.  B.'  561  ;  Shack  v.  Anthony,  1  M.  &  S. 
573.  A  judgment  on  a  covenant  in  a  mortgage  does  not  affect 
the  right  of  the  mortgagee  to  foreclose  ;  Popple  v.  Sylvester,  22 
Ch.  D.  98  ;  Ex  parte  Fewings,  25  Ch.  D.  338. 

1  Graeff  v.  Hitchman,  5  Watts  454  (1836);  Cunningham  v. 
Smithson,  12  Leigh,  32  (1841);  Maffet  v.  Leuckel,93  Pa.  St.  468 
(1880);  Hoefliuger  v.  Wells,  47  Wis.  454  (1879). 
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is  no  mean  authority  for  saying  that  if  two  parties  are 
jointly  indebted  by  simple  contract,  and  one  of  them 
gives  his  bond  for  payment  of  the  debt,  the  joint  debt 
is  at  an  end  (3); l  but  there  are  recent  decisions  to  the 
contrary  (r),  and  the  question  cannot  be  considered  as 
yet  settled.  If  a  joint  creditor  obtains  judgment 
against  one  of  the  partners  only,  he  loses  his  remedy 
against  the  others  even  if  not  known  to  him  (s).2  But 
this  rule  does  not  apply  when  the  other  partners  are 
abroad,  and  cannot  therefore  be  sued  here  with  effect  (t)3. 
If  one  partner  only  is  sued,  and  judgment  is  given  for 
him,  the  creditor  is  not  precluded  from  afterwards 
suing  the  others,  unless  the  first  action  failed  for  a 
reason  which  applies  equally  to  the  second  (u). 

It  has  been  already  seen  that  a  judgment  recovered 
against  continuing  partners  and  an  incoming  partner 
is  a  defence  to  an  *  action  against  a  retired  partner  who 
might  have  been  sued  with  the  continuing  partners  in 
the  first  instance  (x). 

With  respect  to  obligations  which  are  joint  as  well  as 
several,  there  is  more  difficulty.  A  joint  and  several  ob- 
ligation, arising  ex  delicto,  is  extinguished  by  a  judg- 

(q)  Bassat  v.  Wood,  11  Vin.  Ab.  Exting.  B.  8  ;  and  see  Owen 
v.  Homan,  3  Me.  &  G.  407  ;  Ex  parte  Hernaman,  12  Jur.  642, 
and  17  L.  J.  Bk.  17. 

(r)  Sharpe  v.  Gibbs,  16  C.  B.  N.  S.  527  ;  Ansell  v.  Baker,  15 
Q.  B.  20  ;  and  infra,  note  (e). 

(a)  Kendall  v.  Hamilton,  4  App.  Ca.  504  ;  King  v.  Hoare,  13 
M.  &  W.  494  ;  Ex  parte  Higgins,  3  De  G.  &  J.  33.  See  as  to 
dormant  partners,  Cambefort  v.  Chapman,  19  Q.  B.  D.  229, 
noticed  in  the  addenda.  In  Baddeley  v.  Consolidated  Bank,  34 
Ch.  D.  536,  the  surety  had  not  recovered  judgment,  and  this  rule 
did  not  apply.  A  colonial  judgment  creates  no  merger,  Bank  of 
Australasia  v.  Nias,  16  Q.  B.  717.  See  p.  193,  note  (k). 

(t)  See  19  &  20  Viet.  c.  97,  \  11  ;  Ex  parte  Waterfall,  4  De  G. 
&S.  199. 

(u)  Phillips  v.  Ward,  2Hurlst,  &  C.  717. 

(a;)  Scarfe  v.  Jardine,  7  App.  Ca.  345,  ante,  pp.  46  and  197. 
See  also  Cambefort  v.  Chapman,  19  Q.  B.  D.  229,  noticed  in  the 
addenda.  See  p.  193,  note  (k). 


1  Bennett?.  Caldwell,  70 Pa. St.  253(1871)  ;  Niday  v.  Harvey,  9 
Gratt,  454  (1852). 

2  Smith  v.  Black,  9  Sarg.  &  R.  142  (1822);  Olmstead  v.  Webster, 
8N.  Y.  413  (1853)  ;  Moale  v.  Hollins,  11  Gill  &  J.  11  (1839)  ;  Lin- 
genfelser  v.  Simon,  49111.  82  (1868)  ;  Mason  v.  Eldred,  6  Wall  231 
(1867)  ;  Sloo  v.  Leo,  18  Oh.  279  (1849)  ;  Gaut  v.  Reed,  24  Texas 
46  (1859).      In  Vermont,  Missouri,  District  of  Columbia,   New 
Mexico,  Kentucky,  and  Iowa,  statutes  provide  that  a  judgment 
against  one  of  several  joint  debtors  shall  be  no  bar  to  the  action 
of  the  creditor  against  the  rest. 

3  Ells  v.  Bone  71  Ga.  466  (1883)  ;  Yoho  v.  McGovern  42  Oh. 
St.  11  (1884). 
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ment  recovered  against  any  one  of  the  persons  obliged  (y) ;  Bk.  II.  Chap, 
but,  as  regards  joint  and  several  obligations  arising  2-  Sect.  3. 
ex  contractu,  although  a  joint  judgment  against  all  the 
persons  obliged  extinguishes  the  separate  liability  of 
each,  for  nemo  debet  bis  vexari  pro  eddem  causd,  yet 
a  judgment  obtained  against  one  of  them  only  does  not 
extinguish  the  separate  liability  of  the  others  (z)1.  In 
order  that  this  effect  may  be  produced  the  judgment 
must  be  satisfied  (a).  As  regards  joint  and  several 
liabilities  arising  from  breaches  of  trust,  a  joint  judg- 
ment does  not  preclude  proof  in  bankruptcy  against  the 
separate  estates  of  the  judgment  debtors  (6). 

Further,  if  several  persons  are  jointly  liable,  and  one 
of  them  afterwards  gives  a  separate  collateral  security 
on  which  judgment  is  recovered  against  him,  this  will 
not  merge  the  prior  joint  liability  (c).2 

The  rule  that  a  bond  or  judgment  merges  any  simple  Effect  of 
contract   debt    in  respect  of  which  it  may  have  been  doctrines  of 
given  or  obtained,  only  applies  if  the  simple   contract 
debt  existed  first,  in  order  of  time,  and  if   the  specialty  future 
creditor  is  the  same  as  the  simple   contract  creditor,  advances. 
So  that  if  a  bond  is  given  or  a  judgment  is  obtained 
(under  a  warrant  of  attorney)  as  a  security  for  future 
advances  (d)  ;  or  if  a  simple  contract  debtor  gives  a 
bond  or  *  confesses  a  judgment  to  a  trustee  for  his  cred-  [  *  257] 
itor   (e),  in  neither  of  these  cases  will  there  be  any 
merger. 

It  must  also  be  borne  in  mind  that  as  regards  the  Estates  of 
liability  of  the  estate  of  a  deceased  partner,  at  law  when  deceased 
a  partner  died  his  liability  on  contracts  survived  to  his  partners. 

(y)  Brinsmead  v.  Harrison,  L.  R.  6  C.  P.  584,  aff.  7  ib.  547  ; 
Brown  v.  Wootton,  Cro.  Jac.  73  ;  Buckland  v.  Johnson,  15  C.  B. 
145  ;  and  see,  as  to  the  plea  of  another  suit  depending,  Boyce  v. 
Douglas,  1  Camp.  61. 

(z)  Ex  parte  Christie,  Mon.  &  Bl.  352.  See,  also,  Ansell  v. 
Baker,  15  Q.  B.  20. 

(«)  Higgin's  case,  6  Co.  46  a  ;  King  v.  Hoare,  13  M.  &  W. 
494  ;  and  see  Drake  v.  Mitchell,  3  East,  251. 

(ft)  Re  Davison,  13  Q.  B.  D.  50. 

(c)  Drake  v.  Mitchell,  3  East,  251.     See,   too,  Ee  Clarkes,  2 
Jo.  &  Lat.  212  ;  Ex  parte  Bate,  3  Deac.   358.     Compare   Cainbe- 
fort  v.  Chapman,  19  Q.  B.  D.  229,  noticed  in  the  addenda.     See  p. 
193,  note  (k). 

(d)  Holmes  v.  Bell,  3  Man.  &  Gr.  213,  and  the  note  there. 

(e)  Bell  v.  Banks,  3  Man.  &  Gr.  258.     In  such  a  case  equity 
would  probably  follow  the  law,  ut  res  magis  valeal  quatn  pereat. 

1  Tafton  v.  United  States,  3  Story  C.  C.  646  (1845)  ;  Gilman  v. 
Foote,  22  Iowa,  560  (1867)  ;  Pierce  v.  Kearney,  5  Hill,.  82  (1843). 

2  Bark  v.  Morgan,  73  N.  Y.  593  (1878)  ;  Offat  v.  Scott,  47  Ala. 
104  (1872)  ;  Brozee  v.  Poyntz,  3  B.  Mon.  178  (1842)  ;  Bigelow  v. 
L,ehr,  4  Watts,  378  (1835). 


TERMINATION  OF  LIABILITY. 


Proof  in 
bankruptcy 


328 


Sect  3  P'  ™-Partner>  ^bo  al°^  coflld  be  sued  in  respect  of  them 
Hence  a  judgment  recovered  against  the  surviving 
members  of  a  firm  does  not  preclude  the  judgment 
creditor  from  obtaining  payment  of  his  original  debt 
from  the  estate  of  the  deceased  partner  in  equity  (f)> 
nor  does  proof  against  his  estate  afford  a  defence  to  an 
action  against  the  surviving  partners  (g). 

-t  urther,  it  is  to  be  observed  that  merger  does  not, 
ofthedebt.     P^P^.JP®8^'   extinguish    a  debt:    for,  notwith- 
standing the  fact  that  a  debt  is  merged  in  a  higher  s( 
cunty   the  merged  debt  is  sufficient  to  support  an  ad- 
judication of  bankruptcy  against  the  debtor  (h) 

Again,  proof  in  bankruptcy  against  the  estate  of  one 
partner  m  respect  of  a  partnership  debt  does  not  pre- 
clude the  proving  creditor  from  afterwards  suino-  the 
solvent  partners,  and  recovering  from   them  what   1 
may  have  failed  to  obtain  in  the  bankruptcy  (»). 

4.  Lapse  of  Time. 

_  By  a  number  of  well-known  enactments,  usually  re- 
ferred to  as  the  Statutes  of  Limitation,  a  certain 'defi- 
nite time  has  been  prescribed,  within  which,  if  at  all 
a  person  having  a  demand  against  another  must  en-' 
These  statutes  apply  as  well  to  partners  as  to 
other  persons,  and  it  becomes,  therefore,  necessary  to 
advert  to  them  in  the  present  work. 

The  principal  statute*  are  the  following  (&):— 21  Jac 
1,  *c.  16;  4  &  5  Anne,  c.  16;  3  &  4  Wm.  4  c  27-  3  & 
4  Wm  4,  c.  42;  19  &  20  Viet.  c.  97;  37  &  38  Viet.  c.  57 
Neglecting  those  provisions  of  the  Statutes  of  Limi- 
tation, which  are  of  little  importance  to  partners,  the 
times  prescribed  for  the  prosecution  of  actions  are  as 
follows: — 

.  Twelve  years  for  the  recovery  of  legacies,  of  rent  of 
money  charged  on  lands,  of  money  dne  on  judgments, 
bonds  and  mortgages,  and  for  the  redemption  of  mort- 


Statutes  of 
Limitation. 


[  *  258] 

Times 
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bringing 
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Twelve 
years. 


t\       D       TT       ,  '  '  >  -  '  . 

(g)  Re  Hodgson,  31  Ch.  D   177 

l~47'L,X;£aViSOn?  I3  Q'  R  D"  5°5  Ee  Griffiths,  3  De  G.  M   &  G 
1<4,  and  the  cases  there  cited 

C  B  Nesy4Ji-/eRV;lCk'11  C<  ^,  D"  745?    Whitwell  ,.  Perrin,  4 
n  \  ^ru  '  Bottoiule.y  v.  Nuttall,  5  C.  B.  N  S   l^o 

113      JeP2nCipalaCtrelating  tolreland  is  1C  &  if  Viet.  c. 


1  Philson  v.  Bampfield,  1  Brev.  (S.  Ca.)  202  (1803). 
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Six  years  for  the  recovery  of  arrears   of  rent,  and  of  Bk.  II.  Chap, 
interest  on  money  charged  on  land  3  &  4  Wm.  4,  c.  27,  2-  ^ect-  **• 
§§  41,  42) ;  and  for  the  recovery  of  seamen's  wages  (4  Six  years. 
&  5  Anne,  c.  16,  §  17);  and  of  money   due  on  bills  of 
exchange,  promissory  notes,  or  in  respect  of  any  other 
contract  which  is  not  under  seal  (21  Jac.  1,  c.  16,  §  3); 
and  of  money  due  on  awards  where  the  submission  is 
not  under  seal  (3  &  4  AVm.  4,  c.  42,  §  3) ;    and  for  the 
institution  of  actions  or  suits  for  an  account  (21  Jac.  1. 
c.  16,  §  3,  and  19  &  20  Viet.  c.  97,  §  9). 

Four  years  for  the  recovery  of  damages  in  respect  of  Four  years, 
an  assault,  battery,  or  false   imprisonment  (21  Jac.  1,  » 

c.  16,  §  3). 

Two  years  for  the  recovery  of   damages  for  words  of  Two  years, 
themselves  defamatory  (21  Jac.  1,  c.  16,  §  3);    and  for 
the  recovery  of  penalties,  damages,  or  sums  given  by 
statute  to  the  party  grieved  (3  &  4  Wm.  4,  c.  42). 

There  are  provisions  extending  these   periods   in  fa-  Further 
vour  of  persons  who,  when  their  right  to  sue  accrues,  time- 
are  within  the  age  of  twenty-one,  under  the  disability 
of  coverture,  or  of  unsound  mind  (I);  and  also  in  fa- 
vour of  those  whose  demands   are  against  persons  be- 
yond the  seas  (m).     But  tbj*  absence  beyond  the  seas 
of  one  of  several  joint  debtdjfe  does  not  now,  as  it  did 
formerly,  enlarge  the  time  for  suing  the  others  (n). 

*By  the  statute  of  James,  actions  "for  such  accounts  [  *  259] 
as  concern  the  trade  of  merchandise  between  merchant  Account 
and  merchant,  their  factors  or  servants,"  were  excepted 
from  limition,  but  this  exception  no  longer  exists  (o); 
and  actions  for  an  account,  or  for  not  accounting,  must 
be  brought  within  six  years  (p). 

(1}  21  Jac.  1,  c.  16,  |  7;  3  &  4  Wm.  4,  c.  42,  |  4;  3  &  4  Wm.  4, 
c.  27,  §  16.  &c. ;  37  &  38  Viet.  c.  57,  §  3.  The  imprisonment  or 
absence  beyond  the  seas  of  a  creditor  does  not  now  enlarge  his 
time  for  suing,  19  &  20  Viet.  c.  97,  \  10,  Cornill  v.  Hudson,  8  E. 
&  B.  4-29;  Pardo  v.  Bingham,  4  Ch.  735.  The  absence  beyond 
the  seas  of  one  of  several  joint  creditors  did  not  enlarge  their 
time  for  suing  under  the  old  law,  Perrv  v.  Jackson,  4  T.  R.  516. 

(m)  4  &  5  Anne,  c.  16,  g  19,  and  3  &  4  Wm.  4,  c.  42,  \  4. 

(n)  19  &  20  Viet.  c.  97,  \  11.  See,  as  to  what  is  beyond  the 
seas,  $  12,  and  as  to  the  old  law,  Fannin  «:  Anderson,  7  Q.  B. 
811;  Towns  v.  Mead,  16  C.  B.  123. 

(o)  19  &  20  Viet,  c.  97,  I  9. 

(p]  See  19  &  20  Viet.  c.  97,  \  9.  and  21  Jac.  1,  c.  16,  s.  3.  This 
branch  of  the  subject  will  be  examined  more  at  length  in  that 
part  of  the  work  which  treats  of  accounts  between  partners.  The 
principal  cases  on  thfe  exception  relating  to  merchants'  accounts 
are.  Inglis  v.  Haigh,  8  M.  &  W.  769;  Cottam  v.  Partridge,  4  Man. 
&  Gr.  271;  Robinson  v.  Alexander,  8  Bli.  N.  S.  352;  Forbes  v. 
Skelton,  8  Sim.  3:55.  See  Webber  v.  Tyvill,  2  Wms.  Saund. 
124,  and  the  note  there. 
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In  applying  the  Statutes  of  Limitation  to  any  par- 
ticular  case,  it  is  important  to  bear  in  mind  one  or  two 
principles  applicable  to  them  all. 

1.  Although  a  debt  may  have  been  contracted  abroad, 
any  person  who  attempts  to  enforce  it  in  this  country 
must  do  so  within  the  time  limited  by  the  English  sta- 
tutes; for  it  is  by  them,  and  not  by  the  law  of  the  place 
where  the  debt  was  contracted,  that  English  courts  are 
governed  in  a  matter  of  this  description  (q). 

2.  When  once  time  has  begun  to  run.  no  subsequent 
disability  or  inability  to  sue  stops  it  (r):  except  where 
a   defendant   dies   and  there  is    no   representative   to 
sue  (s). 

3.  Time  begins  to  run  from  the  moment  the  right  to 
sue  arises  (t);  but  in  a  case  of  concealed  fraud,  from 
the  moment  *when  the  person  acquiring  the  right  first 
becomes  aware  of  it  (u). 

4.  The  claim  of  a  cestuique  trust  against  his  trustee 
in  respect  of  a  breach  of  an  express  trust  is  not  barred 
by  mere  lapse  of  time  (x) ;  although  it  is  otherwise  if 
the  trust  is  only  constructive  (y).     In  consequence  of 
the  first  branch  of  this  rule,  if  a  partner  dies,  having 
made  a  will  containing  a  trust  for  payment  of  his  debts, 
his  estate  will  be  liable  to  the  demands  of  creditors  of 
the  firm  much  longer  than  if  there  were  no  such  trust 
in  the  will   (z). 

(q)  See  The  British  Linen  Co.  v.  Drummond,  10  B.  &  C.  903; 
Huber  r.  Steiner,  2  Bing.  N.  C.  202. 

(r)  See  Rhodes  v.  Smethurst,  4  M.  &  W.  42,  and  6  ib.  351 ; 
Goodall  v.  Skerratt,  3  Drew.  216;  Wych  v.  East  India  Co.,  3  P. 
W.  309.  There  is,  however,  an  exception  to  this  rule,  where  an 
action  brought  in  time  becomes  abated,  and  another  is  after- 
wards commenced.  Sec  Sturgis  v.  Darrell,  4  H.  &  N.  622,  and 
6  ib.  120.  See,  as  to  how  far  merely  landing  at  an  English  port 
is  a  return,  so  as  to  make  time  begin  to  run,  Gregory  v.  Hurrill, 
5  B.  &  C.  31,  and  1  Bing.  324. 

(s)  Swindell  v.  Bulkeley,  18  Q.  B.  D.  250. 

(0  This  was  so  at  law,  even  in  cases  of  concealed  fraud ;  The 
Imperial  Gas  Co.  v.  The  London  Gas  Co.,  10  Ex.  39;  Hunter  r. 
Gibbous,  1  H.  &  N.  459.  See  Bree  v.  Holbech,  Dougl.  655  But 
see  now,  Jud.  Act,  1873,  g  24;  Jud.  Act,  1875,  I  10,  cl.  11,  and 
the  cases  in  the  next  note. 

(M)  Gibbs  v.  Guild,-  9  Q.  B.  D.  59;  South  Sea  Co.  v.  Wymond- 
sell,  3  P.  W.  143;  Blair  v.  Bromley,  2  Ph.  354,  and  5  Ha.  542; 
Petre  v.  Petre,  1  Drew.  397.  The  fraud  in  Urquhart  r.  Macpher- 
son,  3  App.  Ca.  838,  was  not  alleged  to  have  been  concealed. 

(*)  See  Jud.  Act,  1875,  g  10,  cl.  2. 

(y)  Banner ».  Berridge,  18  Ch.  D.  254;  Beckford  v.  Wade,  17 
Ves.  87. 

(z]  See  Ault  v.  Goodrich,  4  Russ.  430;  Braithwaite  v.  Britain, 
1  Keen,  206;  Brown  v.  Gordon,  16  Beav.  302.  See,  also,  Pare  v. 
Clegg,  29  Beav.  589,  where  a  society's  property  was  on  its  disso- 
lution subjected  to  a  trust  for  the  payment  of  its  creditors. 
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5.  After  time  has  begun  to  run,  and  even  after  it  has  Bk.  II.  Chap, 
run,  a  debt  may  be  revived  by  a  written  promise  to  pay  ~-  Sec<"  3- 
it;  or  "by  an  acknowledgment  in  writing,  from  which  a  Revival  of 
promise  to  pay  it  may  be  inferred  (a) ;  or  by  a  payment  debts, 
on  account  of  the  principal  or  interest  due  (6),  from 
which  a  similar  promise  may  be  implied  (c). 

In  order  that  the  application  of  these  general  rules  Application 
to  partners  may  be  fully  understood,  it  becomes  neces-  of  these 
sary  to  consider  the  extent  to  which  one  partner  can  rules  to 
affect  the  other  by   acknowledging  and  promising  to  Partners- 
pay,  or  by  making  payments  on  account  of  a  partner- 
ship debt.     The  old  law  upon  this  subject  was  ma-  Old  law. 
terially  altered   by    the    Mercantile  Law   Amendment 
Act,    *but   in   order  to    understand    its    provisions    a  [  *  261] 
short  allusion  to  the  law  as  it  previously  stood  is  neces- 
sary.    Prior  to  the  act  in  question,  it  was  held  that: — 

1.  An  admission  by  one  of  several  joint  debtors  that  Admissions 
their  debt  was  still  due,  was  not  sufficient   to  take  the  ''.Y  one 
case  out  of  the  statutes  as  against  the  others-,  nor  even  Partnei- 

as  against  the  person-  making  the   admission,  unless  it 
were  in  writing  signed  by  him  (d). 

2.  An  actual  promise  by  one  of  several  joint  debtors  Promise  by 
that  the  debt  should  be  paid,  was  no  validity  against  oue  Partner- 
any   person  except  him  who  made  it,  and  not    even 

against  him  unless  it  were  in  writing  and  signed  by 
him  (e).1 

(a)  See  Tanner  v.  Smart,  6  B.  &  C.  603.     The  cases  upon  the 
question,  what  is  a  sufficient  acknowledgment?  are  innumerable. 
The  following  are  selected  for  reference: — Green  v.  Humphreys, 
26  Ch.    D.   474;  Mitchell's  claim,  6  Ch.   822,  a  letter  without 
prejudice;    Bourdin  v.  Greenwood,   13  Eq.   281,   a  mem.  on   a 
prom,  note;  Bush  v.   Martin,   2  H.   &  C.   311,  entry  by  a  com- 
mittee in  their  minutes;  letter  asking  for  an  account,  or  admit- 
ting a  liability  to  account;  Banners.  Berridge,   18  Ch.  D.  254; 
Quincy  v.  Sharpe,  1  Ex.  D.  72;  Prance  v.  Sympson,  Kay,  678.     A 
letter  from  one  partner  to  another  will  not  avail  a  creditor  whose 
debt  is  mentioned  and  recognised  in  it,  Be  Hind  marsh,  1  Dr.  & 
Hm.  129. 

(b)  See  Whitcomb  v.  Whiting,   1   Smith,   L.   C.,  and  the  note 
there. 

(c)  See  Morgan  v:  Rowlands,  L.  R.  7  Q.  B.  493. 

(d)  9  Geo.  4,  c.  14,  §  1;  Hyde  t>.  Johnson,  2  Bing.  N.  C.  777; 
Bristow  v.  Maxwell,  11  Ir.  Law  Rep.  461.     It  was  otherwise  be- 
fore 9  Geo.  4,  c.  14.     See  Mandertson  v.  Robertson,  4  Man.  &  Ry. 
440.     As  to  admissions  by  one  partner,  see  ante,  p.  128. 

(e)  See  the  last  note. 

1  It  has  been  held  that  after  the  dissolution  of  a  firm  neither 
of  the  partners  can  by  his  admission,  acknowledgment  or  pay- 
ment on  account  revive  a  debt  of  the  firm's  barred  by  the  Stat- 
ute of  Limitations  so  as  to  render  his  late  partners  liable.  Rep- 
pert  v.  Colvin,  48  Pa.  St.  248  (1864);  Graham  v.  Selover.  59 
Barb.  313  (1871);  Merritt  t>.  Pollys,  16  B.  Mon.  355  (1855);  Espy 
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Bk.  II.  Chap.  3.  But  as  regards  payment  (/),  it  was  held  that  if 
_  one  of  several  joint  debtors  paid  any  money  on  account 

Payment  by   of   the  principal   or  interest  due  from   them    all,  such 

one  partner,  payment  was  sufficient  to  take  the  debt  out  of  the  stat- 
ute, not  only  as  against  the  person  making  the  pay- 
ment, but  as  against  all  the  others  jointly  liable  with 

[*262]  him  (g).  But  even  before  the  Mercantile  *  Law 
Amendment  Act  payment  by  a  surviving  partner  did 
not  prejudice  the  estate  of  a  deceased  partner  (h)  any 
more  than  a  payment  by  the  executors  of  the  deceased 
prejudiced  the  partners  who  survived  (i) ;  for  the  execu- 
tors of  a  deceased  partner  are  not  liable  jointly  .  with 
the  surviving  partners.  But  if  one  of  the  surviving 
partners  was  an  executor  of  the  deceased,  then  a  ques- 
tion of  a  different  nature  arose,  turning  not  only  on  the 
effect  of  the  payment  as  such,  but  on  whether  it  was 
made  by  the  survivors  as  surviving  partners  only,  or  as 
to  one  of  them  in  his  character  of  executor  also  (fc). 

(f  )  As  to  payment  by  bills,  see  Gowan  v.  Forster,  3  B  &  Ad. 
507;  Irving  v.  Veitch,  3  M.  &  W.  90;  Turuey  v.  Dodwell,  3  E. 
&B.  136. 

(g)  See  Whitcomb  v.  Whiting,  2  Dougl.  652,  and  1  Sm.  L.  C.; 
9  Geo.  4,  c.  14,  \  1.  The  doctrine  that  payment  by  one  partner 
took  a  debt  out  of  the  statute  as  against  all,  was  generally  rest- 
ed on  the  ground  that  the  partner  making  the  payment  acted 
virtually  as  the  agent  for  the  rest.  But  the  right  of  one  of  sev- 
eral co-debtors  (whether  they  are  partners  or  not)  to  make  a  pay- 
ment on  account  of  the  joint  debt,  is  not  derived  from  any  au- 
thority conferred  by  the  other  debtors,  for  they  have  no  right  to 
prevent  their  co-debtor  from  relieving  himself  from  a  liability  to 
which  he  is  subject  as  much  as  they.  Moreover,  admitting  that 
the  doctrines  of  agency  are  applicable  to  payments  made  by  one 
of  several  co-debtors,  it  is  impossible  to  justify,  on  that  ground, 
the  decisions  which  have  just  been  noticed.  They  were  all,  it  is 
said,  based  upon  this,  that  a  part  payment  is  evidence  of  a  new 
promise  to  pay  more  (Bateman  r.  Finder,  3  Q.  B.  574).  But 
upon  what  principle  can  it  be  held,  that  after  a  partnership  is 
dissolved,  one  partner  has  any  implied  authority  from  hi.s  late 
partners,  to  bind  them  by  a  fresh  promise  to  pay  an  old  dent? 
Assuming  the  debt  to  be  already  barred,  the  question  can  admit 
of  no  satisfactory  answer,  and  yet  the  decisions  went  the  length 
of  binding  the  firm  even  in  this  extreme  case.  See  the  excel- 
lent judgment  in  Bell  ».  Morrison,  1  Peters,  351,  set  out  in  Story 
on  Part.  \  324,  note. 

(A)  Atkins  v.  Tredgold,  2  B.  &  C.  23. 

(»')  Slater  v.  Lawson,  1  B.  &  Ad.  396. 

(k)  See  Braithwaite  v.  Britain,  1  Keen,  206,  where  the  pay- 

t;.  Comer,  76  Ala.  501  (1884).  See  Wilson  v.  Waugh,  101  Pa.  St. 
233(1882);  and  Conrad  v.  Buck,  21  W.  Va.  396  (lHs:$i.  In 
some  cases  the  power  of  each  partner  to  make  a  payment  on  ac- 
count of  the  partnership  debt  on  behalf  of  all,  as  incident  to  his 
authority  to  wind  up  and  settle  the  affairs  of  the  firm  is  recog- 
nised. Beardsley  v.  Hall.  36  Conn.  270  (1869);  Casebolt  r.  Acker- 
man,  46  N.  J.  L.  169  (1884);  Wood  v.  Barber,  90  N.  Ca.  76  (1884). 
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The  effect  of  the  Statutes  of  Limitation   upon  suits  Bk.  II.  Chap, 
in  equity  against  the  executors  of  a  deceased  partner  2-  Sect-  3- 
was  not  well  settled.     In  Winter  v.  Innes  (I)  Lord  Cot-  Liability^iT 
tenham  expressed  a  doubt  whether  the  executors  could  equity  of 
set  up  the  statute  where  the  surviving  partner   contin-  estate  of 
uetl  liable  and  had  a  right  of  contribution  against  them:    ^tn 
but  in  Way  v.  Bassett  (m)  the  statute  was  successfully  ^y 
relied  upon  as  a  defence  by  the  executors  of  a  deceased  Bossett. 
partner,  although  the  surviving  partners  had   by  vari- 
ous payments  kept  the  debt  alive  as  against  themselves. 
The  law  now  is  in  accordance  with    the  latter  deci- 
sion (n).1 

By   the  Mercantile  Law  Amendment  Act,  19   &   20  Alterations 
Viet.  c.  97,  it  is  enacted  as  follows:—  introduced 

by  19  &  20 

$13.   In  reference  to  the  provisions  of  the  acts  of  9  Geo.  4.   c.  ^ict.  c-  97. 
14,  ?§  1  and  8,  and  16  &  17  Viet.  c.  113,  \\  24  and  27  (Irish),  an 
acknowledgment  or  promise  made  or  contained  by  or  in  a  writ 
ing  signed  by  an  agent  of  the  party  chargeable  thereby,  duly  au- 
thorised to  make  such  acknowledgment  or  promise,  shall  have 
the  same  effect  as  if  such  writing  had  been  signed  by  such  party 
himself. 

$  14.  In  reference  to  the  provisions  of  the  acts  21  Jac.  1,  c.  16,  Payments  by 
?  3:  3  &4  Wm.  4.  c.  42,  \  3,  and  16  and  17  Viet.   c.   113,  \  20  one  of  several 
(Irish),  Avhen  there  shall  be  two  or  more  co-contractors  or  co-  co~debtors. 
debtors,  whether  bound  or  liable  jointly  only  or  jointly  and  sev- 
erally, or  executors  or  administrators  of  any  co- con  tractor,  no 
such  co-contractor  or  co-debtor,  executor  or  administrator,  shall 
lose  the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to 
be  chargeable  *  in  respect  or  by  reason  only  (o)  of  payment  of  [~  *  2631 
any  principal,  interest  or  other  money,  by  any  other  or  others  of 
such  co-contractors,  or  co-debtors,  executors  or  administrators. 

The  above  statute,  it  will  be  observed,  has  materially  Effect  of 
altered  the  law  as  regards  the  effect  of  acknowledgments  above  statute 
and  part  payments.     An  acknowledgment  by  an  agent  on  partners, 
being  .now  sufficient  to  affect  his  principal,  acknowledg- 
ment by  one  partner  will,  it  is  apprehended,  be  regarded 
as  an  acknowledgement  by  the  firm:  and  notwithstand- 

ment  prevailed;  Way  v.  Bassett,  5  Ha.  55;  Brown  v.  Gordon,  16 
Beav.  302.  where  it  did  not.  See,  further,  Griffin  v.  Ashby,  2 
Car.  &  Kir.  139;  Atkins  v.  Tredgold,  2  B.  &  C.  23. 

(0  4  M.  &  Cr.  101. 

(m}  5  Ha.  55. 

(n)  19  &  20  Viet.  c.  97,  \  14,  infra. 

(o)  See,  as  to  this  word,  Cockrill  v.  Sparkes,  1  H.  &  C.  699. 

1  Such  an  acknowledgment  will  not  continue  the  debt  as  against 
the  separate  estate  of  the  deceased  partner.  Espy  v.  Comer,  76 
Ala.  501  (1884);  Bloodgood  v.  Bruen,  8  N.  Y.  362  (1853) 
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Bk.  II.  Chap,  ing  §  14,  a  part-payment  by  a  partner  will  probably  be 

2.  Sect.  3. regarded  as  a  part-payment  by  the  firm  (p). 

But  after  a  dissolution  a  part-payment  by  a  continu- 
ing or  a  surviving  partner  will  not  prevent  a  retired 
partner  (g),  or  the  executors  of  a  deceased  partner  (r); 
from  availing  themselves  of  the  statute ;  and  the  same 
is  true  of  an  acknowledment  (s). 

(p)  See  Goodwin  r.  Barton,  42  L.  T.  568;  Watson  v.  Woodman, 
20  Eq.  p.  730. 

(q)  Ibid.  721. 

(r)  Thompson  ».  Waithman,  3  Drew.  628,  in  which  the  surviv- 
ing partner  was  the  sole  executor  of  the  deceased.  In  this  case, 
$  14  of  the  act  in  question  was  treated  as  having  a  retrospective 
operation,  and  as  destroying  the  effect  of  a  payment  made  before 
the  act  passed.  This,  however,  was  a  mistake.  In  every  other 
respect  the  case  is  good  law.  As  to  the  non-retrospective  opera- 
tion of  \  14  of  the  statute,  see  Jackson  v.  Woolley,  8  E.  &  B.  778, 
Flood  v.  Patterson,  29  Beav.  295. 

(s)  If  in  any  case  it  could  be  shown  that  a  continuing  or  sur- 
viving partner  was  in  point  of  fact  authorised  to  act  for  the  late 
partner  or  his  executors  in  making  acknowledgments  or  pay- 
ments, the  case  would  be  different 
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*  CHAPTER  III.  [*264] 

OF  ACTIONS  BETWEEN  PARTNERS  AND  NON-PARTNERS. 

IN  order  to  complete  the  subjects  discussed  in  the  Bk.  II.  Chap, 
preceding  chapters  it  is  necessary  to  examine  the  reme-  3. 
dies  by  which  rights  and  obligations  between  partners  General  ob^ 
and  non -partners  can  be  enforced.  servations. 

It  is  unnecessary  to  dwell  upon  criminal  prosecutions, 
for  although  partners  may  be  prosecutors  or  prosecuted 
in  respect  of  criminal  offences,  the  fact  that  they  are 
partners  has  little,  if  any,  effect  on  their  position  in  a 
criminal  point  of  view. 

The  remedies  which  alone  are  of  sufficient  import- 
ance to  require  consideration  in  a  treatise  like  the  pres- 
ent are  actions,  defences  by  way  of  set-off,  proceedings 
to  enforce  judgments,  and  proceedings  in  bankruptcy. 
The  subject  of  bankruptcy  will  be  discussed  hereafter, 
and  the  present  chapter  will  therefore  be  confined  to 
actions,  set-off,  and  execution. 


SECTION  I. — ACTIONS  BY  AND  AGAINST  PAKTNERS. 
General  observations. 

The  Judicature  Acts,  1873  and  1875,  and  the  rules  of 
the  Supreme  Court,  1883,  have  materially  altered  and 
improved  legal  proceedings  by  and  against  partnerships 
and  unincorporated  companies. 

1.  There  is  now  no  distinction  between  legal  and 
equitable  rules  as  regards  parties  to  sue  and  be  sued  (a). 

2.  No  action  can  be  defeated  by  reason  of  the  mis- 
joinder  or  non- joinder  of   parties   (6);  and  pleas  in 
abatement  are  abolished  (c).     If  too  many  or  too  few 
persons  join  as  *  plaintiffs,  and  the  defendant  can  show  [  *  265] 
that  he  is  thereby  prejudiced,  he  can  apply  to  have  the 

(a)  See  Supreme  Court  Rules,  1883,  Order  xvi.     See  p.  193  * 
note  (k). 

(b)  Ord.  xvi.  r.  11.     If  one  only  of  several  joint'  contractors  is 
sued  he  can  require  the  others  to  be  made  defendants;  Pilley  v. 
Robinson,  20  Q.  B.  D.  155. 

(c)  Ord.  xxi.  r.  20. 
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Bk.  II.  Chap,  improper  plaintiffs  struck  out,  or  the  proper  plaintiffs 
3.  Sect.  1. joined,  as  the  case  may  be  (d). 

3.  All  persons  may  be  joined  as  plaintiffs,  or  as  de- 
fendants, in  or  against  whom  the  right  to  any  relief 
claimed  is  alleged  to  exist,  whether  jointly  or  severally, 
or  in  the  alternative  (e). 

4.  A  plaintiff  may  at  his  option  join,  as  parties  \o  the 
same  action,  all  or  any  of    the  persons    severally,    or 
jointly  and  severally  liable  on  any  one  contract,  includ- 
ing parties  to  bills  of  exchange  and  promissory  notes  (/). 

5.  Claims  by  plaintiffs  jointly  may  be  joined  with 
claims  by  them  or  any  of  them  separately  against  the 
same  defendant  (g),  provided  no  inconvenience  is  there- 
by occasioned  (Ji). 

6.  Parties  required  by  a  defendant  to  be  joined  for 
his  indemnity  or  relief  by  way  of  contribution  may  be 
brought  before  the  Court  (i). 

7.  Where  there  are  numerous    parties    having    the 
same  interest  in  one  action,  one  or  more  of  them  may 
sue  or  be  sued  on  behalf  of  all  (k). 

8.  Any  two  or  more  persons  claiming  or  being  liable 
as  co-partners  may  sue  or  be  sued  in  the  names  of  th<> 
firms  of  which  they  were  members  when  the  cause  of 
action  accrued  (Z);  and  provision  is  made  for  the  dis- 
covery of  the  individual    so  suing  or  being  sued  (m). 

With  reference  to  this  last  rule,  it  is  to  be  observed 
that  the  firm's  name,  when  used  in  any  action,  is  merely 
a  convenient  method  of  expressing  the  names  of  those 
who  constituted  the  firm  when  the  cause  of  action  ac- 
crued. The  rule  does  not  incorporate  the  firm  (?i);  so 
that  if  A.  is  a  creditor  of  a  firm,  B.,  C.  and  D.,  and  D. 
retires  and  E.  takes  his  place  and  the  name  of  the  firm 
continues  unchanged,  A.  cannot  maintain  an  *  action 
against  B.,  C.  and  E.  in  the  name  of  the  firm,  unless 
B.,  C.  and  E.  have  become  or  are  content  to  be  treated 
as  his  debtors.  In  the  case  supposed,  an  action  against 

(d)  Ord.  xvi.  r.  11. 

(e)  Ord.  xvi,  r.  1  and  4. 
(/)  Ord.  xvi.  r.  6. 

(g)  Ord.  xviii.  r.  6. 
(h)  Ib.  r.  7. 

(f)  Ord.  xvi.  r.  48,  et  seq.     See  Birmingham  Land  Co.  v.  L.  & 
N.  W.  Rail  Co.,  34  Ch.  D.  261. 

(k)  Ord.  xvi.  r.  9. 

m  Ib.  rr.  14  and  15. 

(m)  Ord.  xvi.  rr.  14  and  15,  and  Ord.  vii.  r.  2.  See  as  to  the 
old  law,  Woolf  v.  City  Steam  Boat  Co.,  7  C.  B.  103. 

(n)  See  per  James,  'L.  J.,  in  Ex  parte  Blain,  12  Ch.  D.  533.  As 
to.  the  Scotch  law  from  which  the  rule  was  taken,  see  Bullock  11. 
Caird,  L.  R.  10  Q.  B.  276. 


Actions  in 
the  mercan- 
tile name. 


[  *  266] 
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the  firm  would  mean  an  action  against  B.,  C.  and  D.,  i.  Bk.  II.  Chap. 
e.,  A.'s  real  debtors.  3-  Sect-  !• 

Where  there  have  been  no  changes  amongst  the  mem-  Where  there 
bers  of  the  firm  since  the  cause  of  action  accrued,  there  have  been  no 

is  no  difficulty  in  following  the  rules.     The  writ  may  be  chawges  in 

-i    -, i  »  .1  the  firm, 

served  either  upon  any  one  or  more  of  the  partners,  or 

at  the  principal  place  of  business  of  the  firm,  upon 
any  person  having  the  control  or  management  of  the 
partnership  business  there  (o).  Appearances  are  en- 
tered by  the  partners  in  their  own  names,  but  subse- 
quent proceedings  continue  in  the  name  of  the  firm  (p). 
If  all  the  members  of  the  firm  have  properly  appeared, 
judgment  may  be  entered  up  against  the  firm  (g),  but 
not  otherwise  (r). 

Where  changes  have  occurred  amongst  the  members  Where  there. 
of  the  firms  since  the  cause  of  action  accrued  little,  if  have  beeu 
any,  advantage  is  derived  from  using  the  name  of  the  c  aaSes- 
firm.  If  an  action  is  brought  against  a  firm,  which  the 
plaintiff  knows  has  been  dissolved  before  the  commence- 
ment of  the  action,  the  writ  must  be  served  upon  all 
the  persons  sought  to  be  made  liable  (s).  If,  as  some- 
times happens,  the  plaintiff  sues  a  firm  and  obtains 
judgment  against  it,  without  having  discovered  that 
any  changes  have  occurred  in  it  since  the  cause  of  action 
accrued,  he  may  find  himself  in  a  difficulty  when  he 
seeks  to  enforce  his  judgment.  In  such  a  case  it  may 
well  happen  that  the  person  against  whom  he  seeks  to 
enforce  it  is  not  one  of  those  mentioned  in  Ord.  XLII., 
r.  10,  and  is,  in  fact,  not  liable  to  execution  without 
further  proceedings,  if  at  all  (t). 

A  debt  due  from  a  firm  under  a  judgment  recovered 
against  *  it  in  its  mercantile  name  cannot  be  attached  [  *  267] 
under  the  garnishee  orders  (u), 

It  frequently  happens  that  there  are  reasons  which 
prevent  the  joinder  as  plaintiffs  of  all  who  prima  facie 
ought  to  be  joined:  in  such  a  case  those  who  cannot  be 
so  joined  may  be  made  defendants.  Thus  if  a  firm  has 

(o)  Ord.  ix.  r,  6.  See,  as  to  foreign  firms,  Pollexfen  v.  Sibson, 
16  Q.  B.  D.  792  ;  Baillie  v.  Goodwin,  33  Ch.  D.  604  ;  and  as  to 
lunatics,  Fore  Street  Warehouse  Co.  v.  Durrant  &  Co.,  10  Q.  B, 
D.  471. 

(p)  Ord.  xii.  r.  15. 

[q)  Ib.  Jackson  v.  Litchfield,  8  Q.  B.  D.  474. 

r)  Adam  v.  Townend,  14  Q.  B.  D.  103 ;  Jackson  v.  Litchfield, 
S  Q.  B.  D.  474  ;  Munster  v:  Cox,  10  App.  Ca.  680,  affirming  Mun- 
ster  v.  Railton,  11  Q.  B.  D.  435.  As  to  execution,  see  infra  \  3. 

(s)  Ord.  xvi.  r.  14. 

(0  See  Muuster  v.  Cox,  10  App.  Ca.  680,  and  infra,  §  3,  as  to 
execution. 

(«)  Walker  v.  Rooke,  6  Q.  B.  D.  631. 
22  LAW   OF   PARTNERSHIP. 
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Two  firms 
with 
common 
partner. 


Defences  to 
actions  by 
partners 
founded  on 
the  conduct 
of  one  of 

[*268] 

them. 


a  cause  of  action,  and  one  member  has  improperly  re- 
leased it,  the  other  members  can  nevertheless  maintain 
the  action,  joining  him  as  a  defendant,  so  that  justice 
may  be  done  both  to  the  plaintiffs  and  to  their  oppon- 
ents (x).1  Again,  there  appears  to  be  no  reason  why 
an  action  should  not  now  be  maintained  for  the  recov- 
ery of  a  debt  due  from  one  partner  to  the  firm  (y) ;  nor 
why,  if  two  firms  have  a  common  partner,  an  action 
should  not  be  maintained  by  one  firm  against  the 
other;  not,  perhaps,  in  their  mercantile  names,  but  by 
those  members  of  one  firm  which  are  not  common  to 
both  against  the  jn embers  of  the  other  firm;  e.  g..  if 
there  are  two  firms,  A.,  B.  and  C.,  and  A.,  D.  and  E.  an 
action  may,  it  is  conceived,  be  now  maintained  by  A., 
B.  and  C.  against  D.  and  E.  or  by  B.  and  C.  against  A., 
D.  and  E.  or  vice  versQ,  (z).'2 

As  a  general  principle,  what  a  person  has  DO  right  to 
do  himself,  he  cannot  acquire  a  right  to  do  by  associat- 
ing others  with  him  (a).  Thus,  it  being  a  rule  that  a 
trustee  cannot  claim  from  his  cestui  que  trust  compen- 
sation for  trouble,  or  loss  of  time  in  the  execution  of 
the  trust,  it  has  been  held  that  if  one  *  of  a  firm  of 
solicitors  is  a  trustee,  and  the  firm  acts  as  solicitors  in 
the  matter  of  the  trust,  the  firm  cannot  claim  payment 
for  its  services;  the  disability  of  one  of  its  members 

(a;)  See  the  cases  in  the  next  note.  As  to  contracts  with  part- 
ners, which  although  joint  in  form,  are  in  point  of  law  joint  and 
several  owing  to  the  separate  interests  of  the  partner,  see  Palmer 
v.  Mallet,  36  Ch.  D.  411,  a  case  of  a  contract  by  an  assistant  not 
to  carry  on  business  without  the  consent  of  the  partners. 

(y)  Piercy  r.  Fynney,  12  Eq.  69  ;  Taylor  r.  Midland  Rail.  Co., 
28  Beav.  287,  and  8  H.  L.  C.  751,  show  that  suits  in  equity  would 
lie  in  these  cases  in  aid  of  legal  rights.  See,  also,  Luke  v.  South 
Kensington  Hotel  Co.,  11  Ch.  D.  121  ;  Williamson  v.  Barbour,  9 
Ch.  D.  536,  per  Jessel,  M.  R. 

(z)  Before  the  Judicature  Acts  such  actions  could  not  be  main- 
tained, Bosanquet  v.  Wray,  6  Taunt.  598  ;  1  Wms.  Saund.  291  h. 
But  suits  in  equity  could.  See  the  cases  in  the  last  note.  S< •<•  as 
to  the  non-application  of  this  rule  at  law  to  companies,  Bosanquet 
r.  Woodford,  5  Q.  B.  310.  As  to  estimating  damages  sustained 
by  one  firm  by  reason  of  being  prevented  from  completing  a  con- 
tract made  with  another  firm,  some  members  being  common  to 
both,  see  Waters  v.  Towers,  8  Ex.  401. 

(«)  See,  in  addition  to  the  cases  cited,  infra,  ante,  pp.  116,  117, 
and  Salomons  v.  Nissen,  2  T.  R.  674. 


1  Hill  v.  Marsh,  46  Ind.  218  (1874);  Noonan  v.  Orton,  31  AVis. 
265  (1872). 

2  In  the  case  propounded  in  the  text  no  action  at  law  lies  except 
by  virtue  of  statutory  provision.     Rogers  v.  Rogers,  5  Irecl.  Eq. 
31    (1847);  Griffith  t>.  Chew,  8  Serg.  &  R.   17  (1822);  Green  v. 
Chapman,  27  Vt.  236  (1855);  Calhoun  v.  Albin,  48  Mo.  301  (1871). 
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thus  extending  to  them  all  (6).  So  if  one  member  of  Bk.  II.  Chap, 
a  firm  is  guilty  of  fraud  in  entering  into  a  contract  on  •*•  ^ect-  2- 
behalf  of  the  firm,  his  fraud  may  be  relied  on  as  a  de- 
fence to  an  action  on  the  contract  brought  by  him  and 
his  co-partners;  for  their  innocence  does  not  purge  his 
guilt  (c).  So  if  one  partner  resident  abroad  sells  part- 
nership goods,  and  he  knows  they  are  to  be  smuggled 
into  this  country,  and  he  is  privy  to  their  being  so 
smuggled,  then  although  his  co- partners  are  innocent, 
the  firm  cannot  recover  the  price  of  such  goods  (d). 
So  if  one  of  several  partners  draws  a  bill  in  his  own 
name,  and  the  bill  is  accepted  upon  condition  that  he 
will  provide  for  it  when  due,  he  cannot,  by  indorsing 
that  bill  to  the  firm  to  which  he  belongs,  entitle  him- 
self and  his  co-partners  to  sue  upon  it  (e).  In  Astley  Astley  v. 
v.  Johnson,  one  of  three  partners  purchased  a  bill  in  Johnson, 
the  partnership  name,  and  undertook  to  pay  for  it  at 
the  end  of  a  month.  He  remitted  the  bill  to  his  co- 
partners in  England,  and  they  sued  upon  it.  The  bill, 
however,  had  not  been  paid  for  as  agreed,  and  it  was 
held  that  the  plaintiffs  were  not  entitled  to  recover,  and 
were  in  no  better  position  without  their  co-partner  than 
they  would  have  been  had  he  been  a  co-plaintiff  in  the 
action  (  /  ). 

In  such  cases  as  these  the  inability  of  the  firm  to  sue  Surviving 
is  not  removed  by  the  death  of  the  partner  who  has  partners 
created  the  inability.     Thus  in  Ex  parte  Bell  (g),  one  K^aJJ* 
of  a  firm  advanced  money  of  the  firm  to  a  stranger  for  Of  deceased 
an  illegal  purpose;  and  it  was  held,  after  the  death  of  partner, 
the  partner  who  advanced  the  *  money,  that  the  survi-  [  *  269] 
vors  could  not  recover  it  from  the  person  to  whom  it  was  Ex  parte 
lent.     So%if  a  firm  has  become  bankrupt,  its  trustee  is    e  ' 
in  general  in  no  better  position  than  the  partners  them- 
selves would  have  been  in,  and  is  therefore  frequently 
liable  to  be  defeated  on  similar  grounds  (h).     But  the 
trustee  of  a  bankrupt  partner  can  disaffirm  and  avoid 
such  of  his  acts  as  are  fraudulent  as  against  his  credit- 

(b)  Broughton  v.  Broughton,  2  Sm.  &  G.  422,  and  5  De.  G.  M. 
&  G.  160  ;  Christophers  t.  White.  10  Beav.  523  ;  Collins  v.  Carey, 
2  ib.  128  ;  Matthison  v.  Clark,  3  Drew.  3.     See  the  exception  in 
cases  of  litigation,  Cradock  v.  Piper,  1  Me.  &  G.  664,  and  HeCor- 
sellis,  34  Ch.  D.  675. 

(c)  See  Kilby  v.  Wilson.  Ry.  &  Mood.  178. 
(d}  Biggs  v.  'Lawrence,  3  T.  R.  454. 

(e)  Sparrow  v.  Chisman,  9  B.  &  C.  241  ;  and  see  Richmond  v. 
Heapy,  1  Stark.  202. 

(/)  Astley  v.  Johnson,  5  H.  &  N.  137. 

(g}  1  M.  &  S.  751.  See,  also,  Brandon  v.  Scott,  7  E.  &  B.  237, 
and  compare  Innes  v.  Stephenson,  1  Moo.  &  Rob.  147. 

(h)  Jones  v.  Yates,  9  B.  &  C.  532. 
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Nevill. 


Frauds  by 
one  partner 
on  the  firm. 


Bk.  II.  Chap,  ors,  and  consequently  acts  of  this  nature  afford  no  de- 
3.  Sect.  1. fence  to  an  action  by  the  trustee  and  the  solvent  part- 
ner. Thus  in  Heilbutt  v.  Nevill  (i),  a  solvent  partner 
and  the  assignees  of  a  bankrupt  partner  successfully 
maintained  an  action  for  a  bill  of  the  firm,  given  by  the 
bankrupt  to  a  creditor  of  his  own,  under  circumstances 
which  amounted  to  a  fraudulent  preference. 

Owing  to  the  old  technical  rules  relating  to  the 
joinder  of  parties  to  actions,  the  principle  above  dis- 
cussed was,  moreover,  applied  at  law  to  cases  where  it 
produced  great  injustice;  viz.,  to  cases  where  one  part- 
ner acted  in  fraud  of  his  co- partners.  For  example, 
where  a  partner  pledged  partnership  property,  and  in 
so  doing  clearly  acted  beyond  the  limits  of  his  autho- 
rity, still,  as  he  could  not  dispute  the  validity  of  his 
own  act,  it  was  held  at  law  that  he  and  his  co-partners 
could  not  recover  the  property  so  pledged  (&).'  So 
although  a  partner  has  no  right  to  pay  his  own  sepa- 
rate debt  by  setting  it  off  against  a  debt,  due  from  his 
creditor  to  the  firm,  yet  if  he  actually  agreed  that  such 
set-off  should  be  made,  and  it  was  made  accordingly, 
it  was  held  at  law  that  he  and  his  co-partners  could 
not  afterwards  recover  the  debt  due  to  the  firm  (1).  80 
where  a  firm  of  three  partners  deposited  goods  upon 
the  terms  that  they  were  not  to  be  parted  with  except, 

(i)  L.  R.  4  C.  P.  354. 

(k)  Brownrigg  v.  Rae,  5  Ex.  489. 

(7)  See  Wallaces  Kelsall,  7  M.  &  W.  264;  Gordon  v.  Ellis,  7 
Man.  &  Gr.  607.  Compare  Kendal  v.  Wood,  L.  R.  6  Ex.  2-13, 
where  the  technical  difficulty  did  not  arise. 

1  The  authorities  are  divided  on  the  question  whether  where 
one  partner  has  fraudulently  applied  firm  assets  in  settlement  of 
his  own  private  debts,  his  associates  can  recover  in  an  action 
against  the  transferee.  In  Support  of  their  disqualification  to 
sue  are  Homer  v.  Wood.  11  Cush.  62(1853):  Cornells  v.  Stanhope, 
14  R.,I.  97  (1883);  Blodgett  v.  Sleeper,  67  Me.  499  (1877)  Craig 
v.  Hulschizer,  34  N.  J.  L.  363  (1871).  Against  it  are  Rogers  v. 
Batchelor,  12  Pet.  221  (1838);  Grubb  v.  Cottrell,  62  Pa.  St.  23 
(1869);  Liberty  Savings  Bank '  v.  Campbell  75  Va.  534 '(1881); 
Johnson  v.  Crichton,  56  Md.  108  (1880);  Ackley  r.  Staehlin,  5(5 
Mo.  558  (1874);  Viles  v.  Bangs,  36  Wis.  131  (1874).  It  has  been 
held  that  where  the  guilty  partner  has  died  his  surviving  partner 
can  sustain  an  action  in  the  above  case.  Todd  v.  Lorah,  75  l';i. 
St.  155  (1874);  Sims  v.  Smith,  12  Rich.  (S.  Ca.)  L.  685  (1860). 
Strong?;.  Fish,  13  Vt.  277  (1841).  Where  an  innocent  partner 
buys  out  the  guilty  one,  he  has  been  allowed  to  sue  a  debtor, 
although  the  latter  has  received  on  the  books  of  the  firm  credit 
for  the  amount  of  his  claim  against  the  guilty  partner.  Gram 
v.  Caldwell,  5  Cow.  489  (1826);  Brewster  v.  Mott,  5  111.378 
(1843).  If  the  party  to  whom  the  fraudulent  payment  is  made 
subsequently  sues  the  firm,  the  payment  may  be  set  off  against 
his  claim.  Cornells  v.  Stanhope,  14  R.  I.  97  (1883) ; 
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on  the  joint  authority  of  all  three  partners,  and  they  Bk.  II.  Chap, 
were  nevertheless  given  up  to  one  of  them,  it  was  held  3-  Sect-  *• 
at  law  that  the  firm  could  sustain  no  action  for  the  re- 
covery of  the  goods  (»&).     In  such  cases,  as  observed 
by  Lord  Tenterden,  in  Jones  v.  Yates  (n),  there  is  no 
instance  *  "  in  which  a  person  has  been  allowed  as  plain-  [  *  270] 
tiff  in  a  court  of  law  to  rescind  his  own  act,  on  the 
ground  that  such  act  was  a  fraud  on  some  other  person; 
whether  the  party  seeking  to  do  this  has  sued  in  his 
own  name  only,  or  jointly  with  such  other  person." 

In  such  cases  as  these,  however,  relief  might  have 
been  had  in  equity  (o) :  and  it  is  apprehended  that  the 
cases  at  law  above  referred  to  can  no  longer  be  relied 
upon;  the  Judicature  Acts  having  removed  the  technical 
difficulties  which  led  to  their  decision. 

If  a  partner  in  collusion  with  a  debtor  to  the  firm 
gives  him  a  receipt  for  his  debt  although  no  payment 
or  anything  equivalent  to  payment  is  made,  an  action 
for  the  recovery  of  the  debt  is  nevertheless  maintain- 
able by  the  firm,  i.e.,  by  the  partner  giving  the  receipt 
and  his  co-partners  (p).  For  a  receipt  does  not  pre- 
clude the  person  giving  it  from  showing  that  the  money 
therein  expressed  to  be  received,  was  not  in  fact  received 
(g),  nor  does  it  discharge  the  debt.  Again,  a  right  of 
set-off  which  might  be  pleadable  to  an  action  brought  by 
one  partner,  is  not  pleadable  to  an  action  by  him  and  his 
co- partners  (r);  nor  if  one  partner  covenants  not  to  sue 
for  a  partnership  debt,  will  this  preclude  him  from  joining 
with  his  co-partners  in  an  action  for  the  recovery  of  that 
debt  (s).  In  each  of  these  cases  there  is  only  a  right  of 
cross  action  against  the  one  partner;  and  although  such 
right  might  be  relied  on  as  a  defence  to  an  action  by  him 
alone,  it  is  held  not  to  affect  the  firm  to  which  he  belongs. 

The  conclusion  to  be  drawn  from  the  foregoing  cases  Resuit  Ot  the 
appears  to  be  that  the  conduct  of  one  partner  affords  a  decisions, 
defence  to  an  action  by  him  and  his  co-partners,  or  by 
them  without  him,  where  they  are  bound  by  his  act. 
either  by  adopting  and  seeking  the  benefit  of  it  (<),  or 

(m]  Brandon  v.  Scott,  7  E.  &  B.  234. 

(n)  9  B.  &  C.  532,  and  see  Richmond  v  Heapy,  1  Stark.  202. 

(o)  Piercy  v.  Fyniiey,  12  Eq.  69;  Midland  Counties  Kail.  Co. 
v.  Taylor,  8  H.  L.  C.  751,  affirming  Taylor  r.  Midland  Counties 
Bail.  Co.,  28  Beav.  287. 

(p)  Henderson  v.  Wild,  2  Camp.  561;  Farrar  v.  Hutchinson,  9 
A.  &  E.  641. 

(q)  Skaife  v.  Jackson,  5  Dow.  &  Ry.  290.  and  3  B.  &  C.  421. 

(r)See  infra,  bookii.  ch.  3,  \  2. 

Is)  See  Walmsley  v.  Cooper,  11  A.  &  E.  216. 

(0  As  in  Ex  parte  Bell,  1  M.  &  S.  751;  Bronghton  v.  Brough- 
ton,  5  De  G.  M.  &  G.  160. 
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Bk.  II.  Chap,  upon  the  ground  that  it  is  on  *ordinary  principles  of 
3.  Sect.  ].        agency  the  act  of  the  firm;  and  binding  upon  him  and 
[  '"2711        his  co-partners  according.     But  the  cases  at  law  which 
go  further  than  this  cannot,  it  is  submitted,  be  now  re- 
lied upon. 
Power  of  The  power  of   one   partner  to    act  for  the  firm  in 

one  partner  }6gal  proceedings,  may  be  conveniently  noticed  in  the 
to  act  lor  i  i 

the  firm.          present  place. 

One  partner  ^  Partner  may  sue  in  the  name  of  himself  and  co- 
suing  in  the  partners,  without  their  consent  (u)  ;'  but  if  he  sues 
name  of  the  against  their  consent,  he  must  indemnify  them  against 
firm-  the  costs  (x).  So,  one  partner  may  defend  an  action 

brought  against  the  firm,  indemnifying  the  firm  against 

the  consequences  of  so  doing,  if  he  acts  against  the  will 

of  the  other  partners  (y).~ 

One  partner  But  if  it  is  competent  for  one  partner  to  sue  for  the 
staying  pro-  firm,  it  is  as  competent  to  any  other  partner  to  stay 
ceedings.  proceedings,  or  to  put  an  end  to  the  action  altogether 

by  means  of  a  release  ;  and  although  the  Court  will  not 

(u)  Whitehead  v.  Hughes,  2  Cr.  &  M.  318 ;  and  see  Hanvood 
i>.  Edwards,  Gow  on  Part.  65,  note,  where  it  was  held  by  Chap- 
pie, J.,  that  the  action  must  be  considered  as  brought  by  all. 
See  below,  note  (z). 

(x)  Whitehead  v.  Hughes,  2  Cr.  &  M.  318. 

(y)  In  Goodman  v.  Beauvoir,  12  Jur.  989  and  1037,  a  solicitor 
employed  by  a  managing  committee  to  defend  a  suit,  was  held 
authorized  to  enter  an  appearance  for  a  member  of  a  provisional 
committee,  who  had  made  the  managing  committee  his  agents. 
See,  further,  as  to  the  authority  of  one  partner  to  enter  an  ap- 
pearance for  his  co-partner,  Harrison  v.  Jackson,  7  T.  R.  207 ; 
Morley  v.  Strombom,  3  Bos.  &  P.  254  ;  Goldsmith  v.  Levy,  4 
Taunt.  299.  The  authority  has  been  doubted  in  America,  see 
Hall  v.  Lanning,  1  Otto,  160. 

1  Jones  v.  Hurst.  67  Mo.  568  (1878)  ;  Ward  v.  Barber.  1    E.  D. 
Smith,  423  (1852).     A  partner  may  not  sue  merely  for  his  share 
of  the  firm's  claim.     Vinal  v.  West   Va.  Oil  Co.,  110  U.  S.  '215 
(1884). 

2  In  Bennett  v.  Stickney,  17  Vt.  531  (1845),  it  was  decided  that 
after  an  action  has  been  begun  against  the  members  of  a  firm,  a 
partner  may  retain  counsel  and  enter  an  appearance  which  will 
bind  the  firm.     This  was  doubted  by  Judge  Bradley  in  Hall  v. 
Lanning,  91  U.  S.  160  (1875).     It  has    been  held  in  other  cases 
that  the  power  of  a  partner  in  this  matter  would  suffice  only  for 
an  appearance  on  which  a  judgment  might   be  entered  affecting 
solely  the  property  of  the    firm.     Haslett  r.  Street,   13  Amer. 
Decis.  724  (1827)  ;  Phelps  v.  Brewer,  9  Cush.  390  (1852). 

In  his  "Law  of  Partnership"  $  1090,  Mr.  Bates  says  :  "It 
•would  seem,  however,  too  clear  for  argument  that  a  partner  has 
no  power  to  enter  an  appearance  for  his  co-partner  to  bind  him 
personally  ;  that  is,  tojustify  a  judgment  reaching  beyond  the 
partnership  property. "  After  the  dissolution  of  the  firm,  one 
partner  cannot  retain  counsel  to  appear  for  and  defend  his  late 
associates.  Bowler  v.  Houston,  30  Gratt,  266  (1878). 
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allow  this  to  be  done  by  collusion  with   the   defendant,  Bk.  II.  Chap, 
for  the  purpose  of    defrauding  the   other    partners   of  "*•  ^ect-  *• 
their  rights  (see  ante  p.  145),  a  release  will  be  effectual 
where  there  is  no  fraud  in  the  case. 

In  Harwood  v.  Edwards  (z),  one  of  three    partners,  Harwood  v. 
without  the  knowledge    or   consent    of  the  other  two,  Edwards, 
brought   an    action    in    his    name    and  theirs    for  the 
recovery    of    a  debt  due  to  the  firm.     The  other  two 
afterwards  agreed  with  the  defendant  that  proceedings 
should  be  stayed  ;  and  the  Court  held  that  this  agree- 
ment bound  all  three  ;  and  proceedings  were    stayed 
accordingly,  although   the  partner  who  promoted  the 
action  disputed  the  validity  of  the  agreement,  and,    by 
the  partnership  articles,   it  had  been  agreed  between 
the  partners,  that  one  *  of  them  should  not  give  a  release  [  *  272] 
without  the  assent  of  the  others. 

If  an  action  is  brought  for  the  recovery  of  a  debt  due  Consenting 
to  the  firm,  one  of  the  partners  cannot  bind  the  firm  by  *?  arbitra- 
consenting  to  a  judge's  order  referring  all  matters  in    lon' 
difference  between  the  plaintiffs  and  the  defendant  to 
arbitration  (a).1 

In  an  action  against  a  firm  it  has  been  held  that  one  Consenting 
partner  has  no  authority  to  bind  the  firm  by  consenting  to  judgment, 
to  an  order  for  judgment  against  it  (6)  ;  or  by  giving  a    c' 
cognovit  to  pay  the  debt  and  costs  (c).'     Butawarrant  of 
attorney  executed  by  one  partner  in  the  name  of  the 
firm  with  the  consent  of  the  other  partners,  is  not  in- 
valid,   simply   because   the   others  have  not  executed 
it  (d). 

If  in  an  action  costs  are  ordered  to   be  paid  to  one  Costs, 
partner,  payment  to  another  partner  is  not  sufficient  (e). 

(z)  Grow  on  Part.  65,  note. 
(a)    Hatton  v.  Royle,  3  H.  &  N.  500. 

(6)  Hainbridge  v.  De  la  Crouee,  3  C.  B.  742.     See,  also,  Mini- 
ster v.  Cox,  10  App.  Ca.  680. 

(c)  Rathbone  v.  Drakeford,  4  Moo.  &  P.  57,  and  6  Bing.  375 

(d)  Brutton  v.  Bttrton,  1  Chitty,  707. 

(e)  Showier  v.  Stoakes,  2  Dowl.  &  L.  3.     But  as  to  payment 
out  of  money  in  Court,  see  the  Sup.  Ct.  Funds  Rules.  1886,  r.  63. 

1  See  page  129,  note  (1). 

2  Hall  c.  Lanning,  91  U.  S.  160  (1875)  ;  Soper  v.  Fry,  37  Mich. 
236  (1877)  ;  Ellis  v.'  Ellis,  47  N.  J.  L.  69  (1885)  ;  Morgan  v.  Rich- 
ardson, 16   Mo.  409    (1852)  ;  Hoskisson   v.  Eliot,  62   Pa.  St.   393 
(1869) ;  and  many  other  authorities  deny  the  power  of  a  partner 
to  execute  a  warrant  of  attorney  to  confess  judgment  against  the 
firm,   unless  his   partners   assent  thereto.     In   Pennsylvania  a 
judgment  entered  by  confession  upon  a  note  not  under  seal,  ex- 
ecuted by  a  single  partner  has  been  held   to   bind   the  firm's 
property.     Kneib  v.  Graves,  72  Pa.  St.  104  (1872)  ;  Ross  v.  How- 
ell,   84  Pa.  St.  129  (1877)  :  Hamilton's  Appeal,  103  Pa.  St.  368 
(1883). 
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Bk.  II.  Chap.  One  partner  is  not  the  agent  of  his  co- partner,  except 
ict'  as  to  partnership  matters  ;  and  if  one  partner  is  sued 

Service  on       in  respect  of  some  private  affair  of  his  own,  he  must  be 

one  partner,  proceeded  against  like  any  other  individual,  and  service 
of  writs,  &c.,  must  be  made  accordingly,  and  they  must 
not  be  left  at  the  place  of  business  of  the  firm,  to  be 
served  on  the  other  partners  (/).  And  even  in  pro- 
ceedings relating  to  partnership  matters,  although  ser- 
vice on  one  partner  is  sometimes  held  equivalent  to 
service  on  all,  this  is  not  the  case  where  the  service  is 
relied  on  as  the  foundation  of  process  of  contempt,  or 
of  any  proceedings  of  a  penal  nature  (g). 

[  *  273]  *  Having  made  these  general  observations,  it  will  be 

convenient  to  consider,  in  the  first  place,  the  general, 
rules  which  apply  to  actions  by  and  against  partners, 
when  there  has  been  no  change  in  the  firm  between  the 
time  when  the  right  sought  to  be  enforced  accrued,  and 
the  time  when  proceedings  are  taken  to  enforce  it;  and 
then  to  consider  how  far  those  rules  apply  or.  have  to 
be  modified  when  a  change  has  taken  place. 

2.  Actions  by  and  against  partners  where  no  change  in 
the  firm  has  occurred. 

A.   Actions  in  respect  of  legal  rights. 

(a.)  Actions  by  the  firm. 

Actions  ex  contractu. 

In  order  to  determine  who  ought  to  sue  on  behalf  of 
a  firm  upon  a  contract  made  with  it,  it  is  necessary  to 
distingush  between 

1.  Contracts  under  seal. 

2.  Bills  of  exchange  and  promissory  notes. 

3.  Other  contracts. 

(/)  See  Petty  v.  Smith,  2  Y.  &  J.  Ill  ;.Fairlie  v.  Quinn,  1 
Smythe,  189.  See  as  to  substituted  service,  Leese  v.  Martin.  13 
Eq.  77,  and  as  to  delivering  a  solicitor's  bill  of  costs,  Eggington 
*.  Cumberledge,  1  Ex.  271. 

(g)  Young  v.  Goodson,  2  Rnss.  2.55  ;  and  see  Moulston  v.  Wire, 
1  Dowl.  &  L.  527 ;  Be  Holiday,  9  Dowl.  1020  ;  Grant  v.  Prosser. 
Smith  &  Batty,  95  ;  Murray  v.  Moore,  1  Jo.  Ir.  Ex.  129  :  Nolan 
r.  Fitzgerald,  2  Ir.  Com.  Law  R.  79  ;  Kitchen  v.  Wilson,  4  C.  B. 
N.  S.  483.  In  Leese  v.  Martin,  13  Eq.  77  ;  Carriugton  v.  C'an- 
tillon,  Bunb.  107  ;  and  Coles  v.  Gurney,  1  Madd.  187,  service  of 
a  bill  on  one  partner  was  allowed,  the  other  being  abroad  ;  and  in 
ejectment  against  a  firm,  service  on  an  acting  partner  is  suffi- 
cient, Doe  v.  Roe,  9  Dowl.  1039,  and  in  an  action  against  a  firm 
on  its  promissory,  the  order  to  compute  (after  judgment  by  de- 
fault), need  only  be  served  on  one  of  the  defendants.  Figginst). 
Ward,  2  Cr.  &  M.  424  ;  Carter  v.  Southall,  3  M.  &  W.  128. 
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1.  As  regards  contracts  under  seal,  the  old  rule  was  Bk.  II.  Chap, 
that  if  such  a  contract  was  entered  into  with  one  partner  3-  Sect.  *• 
only,  he  alone  could  sue  upon  it;  and  that  if  it  was  en-  1.  Actions 
terecl  into  with  more  than  one  partner,  all  those  with  whom  by  partners 
it  was  expressly  entered  into  must  sue  upon  it,  and  no  on  contracts 
others  could,  whatever  their  interest  in  its  performance  under  seal- 
might  be  (h).     But  their  joinder  will  now  be  of  no  con 
sequence,  unless  the  defendant  is  prejudiced  by  it  (i). 

*It  is  apprehended  that  a  covenant  entered  into  with  [  *  274] 
A.,  B.  &  Co.,  may  be  sued  upon  by  the  persons  who,  Covenant 
when  the  covenant  was  made,  constituted  that  firm.1  with  ^-  * 

2.  As  regards  bills  of  exchange  and  promissory  notes. 

If  they  have  been  indorsed  in  blank  any  person  hold-  2"  Afctlons  b-v 

, .,  ,  i  / ,  •,  "    •"•  partners  on 

ing  them  may  sue  upon  them  (k).  bills  and 

When  a  bill  or  note  is  not  indorsed  in  blank,  the  notes, 
proper  persons  to  sue  upon  it  are  those  named  in  the  Blank  in- 
instrument  as  drawers,  payees,  or  indorsees  as  the  case  dorsements. 
may  be  (I).     Whether  they  are  partners  or  not  is  of  no  Special  in- 
consequence; and  therefore  if  a  bill  is  drawn  in  the  dorsements- 
name  of  two  persons  as  if  they  were  partners,   they 
ought  both  to  join  in  an  action  on  the  bill,  although 
one  of  them  has  no  interest  in  it  (m).     So  it  is  imma- 
terial whether  the  bill  or  note  relates  to  partnership 
matters  or  not,  for  if  a  debtor  to  a  firm  makes  his  prom- 
issory note  payable  to  one  of  the  partners  only,  such 
one  is  the  proper  person  to  sue  on  the  note  (n). 

If  a  bill  is  drawn  by  or  in  favour  of  a  firm   in  its  Bills  in  name 
commercial  name  the  persons  who  composed  the  firm  °*  A.  &  Co. 
when  the  bill  was  drawn,   ought  to  be  plaintiffs  (o). 
But  they  can  now  sue  in  their  mercantile  name  (p). 

(h)  See  the  note  to  Cabell  v.  Vaughan,  1  Saund.  291,  t ;  Met- 
calf  v.  Rycroft,  6  M.  &  S.  75;  Scott  v.  Godwin,  1  Bos.  &  P.  67; 
Vernon  v.  Jefterys,  2  Str.  1146.  See  p.  267,  note  (a;). 

(t)  Ord.  xvi.  r.  11. 

(k}  See  Ord  v.  Portal,  3  Camp.  239;  Attwood  v.  Rattenbury,  6 
Moore,  579;  Lowe  v.  Copestake,  3  Car.  &  P.  300.  See,  also,  Law 
v.  Parnell,  7  C.  B.  N.  S.  282,  in  which  the  manager  of  a  joint- 
stock  bank  was  held  entitled  to  sue,  in  his  own  name,  on  a  bill 
indorsed  in  blank  and  given  to  him  by  a  customer  of  the  bank  on 
account  of  advances  made  by  it  to  him;  Machell  v.  Kinnear,  1 
Stark.  499,  is  rendered  unimportant  by  Ord.  xvi.  rr.  1  and  11. 

(/)  See  Pease  v.  Hirst,  10  B.  &  C.  122. 

(m)  Gulden  v.  Robeson,  2  Camp.  302.  Sed  quaere  now.  See 
Ord.  xvi. 

(n)  Bawden  v.  Howell,  3  Man.  &  Gr.  638. 

(o)  McBerney  v.  Harran,  5  Ir.  Law  Rep.  428;  Phelps  v.  Lyle, 
10  A.  &  E.  113. 

(p)  Ante,  p.  265. 

M  Noyes  »:.  Sawyer,  3  Vt.  160  (1830);  Armstrong  v.  Robinson, 
5  Gill  &  J.  412  (1833);  Seymour  v.  Western  R.  R.  Co.,  106  U.  S. 

320  (1882). 
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Bk.  II.  Chap. 
3.  Sect.  1. 

Bills 

accepted  for 
honour. 


3.  Actions  by 

[  *  275] 

partners  on 

ordinary 

contracts. 


All  may  sue, 
though  not 
named. 


Garrett  v. 
Haudley. 


If  one  partner  in  bis  own  name  accepts  a  bill  drawn 
on  a  stranger  for  his  honour,  and  pays  the  bill  when 
due  out  of  the  funds  of  the  partnership  with  the  con- 
sent of  his  co-partners,  the  partner  who  accepted  the 
bill  is  the  proper  person  to  sue  the  drawee  for  indem- 
nity (q). 

3.  With  respect  to  other  simple  contracts,  whether 
written  *or  verbal,  where  a  contract  is  entered  into  with 
several  persons  jointly,  they  should  all  join  in  an  action 
upon  it  (r).1  But  if  a  simple  contract,  written  or  ver- 
bal, expressed  or  implied,  has  been  entered  into  with  an 
agent,  it  may  be  sued  upon  by  his  principal,  even  if 
undisclosed,  provided  he  can  show  that  in  point  of  fact 
the  agent  contracted  on  his  behalf  (s). 

This  doctrine  is  constantly  applied  in  partnership 
cases;  it  happens  every  day  that  a  firm  sues  on  a  con- 
tract entered  into  on  its  behalf  by  one  of  its  members, 
and  it  is  not  by  any  means  necessary  that  the  person 
dealing  with  him  should  have  been  aware  that  the  one 
partner  was  acting  on  behalf  of  himself  and  other  peo- 
ple.2 The  question  is,  With  whom  was  the  contract 
made  in  point  of  law?  And  the  true  answer  to  this 
question  does  not  by  any  means  entirely  depend  on  the 
answer  to  be  given  to  the  more  simple  question,  With 
whom  was  the  contract  made  in  point  of  fact? 

Thus  in  Garrett  v.  Handley  (t)  all  the  members  of  a 
firm  were  held  entitled  to  sue  on  a  written  guarantee 
given  to  one  of  the  partners  only,  there  being  evidence 
to  show  that  the  guarantee  was  intended  for  the  benefit 

(q)  Driver  v.  Burion,  17  Q.  B.  989. 

(r)  1  Wins.  Saund.  291  k,  and  1  Chitty  on  Plead.  10-15.  For- 
merly, mistakes  in  this  respect  were  fatal,  but  see  now  Ord.  xvi. 
r.  11. 

(s)  See  Phelps  v.  Prothero,  16  C.  B.  370;  Sims  v.  Bond,  5  15.  & 
Ad.  389.  See,  also,  Beckham  r.  Drake,  9  M.  &  W.  79,  and  11  ib. 
315,  noticed  ante,  p.  178,  and  Trueman  v.  Loder,  11  A.  &  E.  5*9, 
as  to  suing  undisclosed  principals  on  written  contracts.  Foreign 
•principals,  as  a  rule,  do  not  enter  into  contracts  in  this  country 
through  agents.  The  agents  here  themselves  contract  as  princi- 
pals, though  acting  for  others.  See  Elbinger  Actien  Gesellschaft 
v.  Claye,  L.  R.  8Q.  B.  313;  Button  v.  Bulloch,  L.  E.  8Q.15. :Wl, 
and  9  ib.  572. 

(0  4  B.  &  C.  664.  See  the  same  case,  3  B.  &  C.  462,  where  an 
action  by  the  one  partner  failed.  See  Hopkinsou  r.  Smith,  1 
Bing.  13,  as  to  actions  by  attorneys  not  retained  by  the  defend- 
ant. 


1  Reed  v.  Hanover   Branch    R.   R.  Co.,  105  Mass.  303  (1>-?M  ; 
Moore  v.  Barns,  60  Ala.  269  (1877);  Armstrong  v.   Robinson,  5 
Gill  &  J.  412  (1833). 

2  Bennett  v.  Scott,  1  Cranch  C.  C.  339  (1806);  Badger  v.  Da-n- 
ieke,  56  Wis.  678  (1883);  Chamberlain  v.  Hite,  5  Watts,  373  (1836). 
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of  the  firm.1     So,  where  a  member  of  a  firm  of  bankers  Bk.  II.  Chap, 
was  asked  for  a  loan,  and  he  made  it  out  of  the  funds  3.  Sect.  1. 
of  the  bank,  it  was  held  that  an  action  for  the  recovery 
of  the  money  lent  was  properly  brought  by  all  the  mem- 
bers of  the  firm,   although  the  borrower  had  not  re- 
quested any  loan  from  the  bank  (u).     So,  where  one 
partner  *  sells  goods  belonging  to  the  firm  (x),  or  does  [  *  276] 
work  (y)  of  the  kind  he  and  his  co-partners  undertake, 
an  action  for  payment  may  be  maintained  by  him  and 
them  jointly,  although  the  person  to  whom  the  goods 
were  sold,  or  for  whom  the  work  was  done,  knew  noth- 
ing of  the  other  partners.     In   Cooke  v.  Seeley   (z),  a  Cooke  v. 
partner  had  an  account  at  a  bank  in  his  own  name,  but  Seeley- 
there  was  evidence  to  show  that  it  was  a  partnership 
account,  and  was  known  to  the  bankers  to  be  so,  and 
under  these  circumstances   it  was  held  that  all  the  part- 
ners were  entitled  to  sue  the  bankers  for  dishonouring 
a  cheque  drawn  on  them  by  the  one  partner  for  partner- 
ship purposes. 

It  follows  from  the  principle  on  which  these  cases  Dormant 
were  decided,  and  although  formerly  doubted  (a),  it  is  partners, 
now  clearly  established,  that  dormant  partners  may  join 
as  plaintiffs  in  an  action  on  a  contract  entered  into  on 
behalf  of  the  firm  of  which  they  are  members  (6).2 

But  a  dormant  partner  never  need  be  joined  as  a  co- 
plaintiff  in  an  action  on  a  contract  entered  into  with  the 
firm  or  with  one  of  its  members  (c). 

Nominal  partners,  i.  e.,  persons  who  are  not  entitled  Position  of 
to  bhare  the  profits  of  the  firm,  but  whose  names  appear  nominal 
and  are  used  as  if  they  were,  never  need  join  as  plain-  * 
tiffs  in  an  action  on   an  ordinary  contract  not  under 
seal  (d).     If  a  partner  retires,  and  leaves  his  name  in  the 

(M)  Alexander  v.  Barker,  2  O.  &  J.  13.3  ;  Sims  v.  Britain,  4  B. 
&  Ad.  375,  and  Sims  v.  Bond,  5  ib.  389. 

(x)  Skinner  v.  Stocks,  4  B.  &  A.  437. 

(y)  Townsend  v.  Neale,  2  Camp.  189  ;  Arden  v.  Tucker,  4  B.  & 
Ad.  817. 

(z)  2  Ex.  746. 

(a)  See  Mawman  v.  Gillett,  2  Taunt.  325  ;  Lloyd  v.  Archbowle, 
ib.  324. 

(b)  Cothay  v.  Fennell,  10  B.  &  C.  671.     See,  also,  ante,  notes 
(s)  and  (t) ;  Robson  v.  Drummond,  2  B.  &  Ad.  303,  per  Littledale,  J. 

(c)  Leveck  v.  Shafto.  2  Esp.  468,  action  for  work  and  labour. 
See  Phelps  v.   Lyle,  10  A.  &  E.  113,  as  to  contracts  with  the 
'"directors"  of  a  company. 

(d)  Kell  v.  Nainby,  10  B.  &  C.  20.     See,  also,  Spurr  v.  Cass, 
L.  R.  5  Q.  B.  656,  where  the  contract  was  in  writing  and  with 
the  nominal  partner. 

1  Railroad  Co.  v.  Walsh.  85  111.  53  (1877). 

2  Wilson  r.  Wallace,  8  S.  &  R.  53  (1822);  Wright  v.  Herrick,  12o 
Mass.  154  (1878);  Garrett  v.  Muller,  37  Texas,  589  (1873). 
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Where 
nominal 

[*277] 

partners 
must  sue. 
Actions  by 
one  partner. 


Covenant 
with  one 
partner. 


firm,  it  is  not  necessary  that  he  should  be  a  co-plaintiff 
in  an  action  brought  by  the  continuing  partners  in  re- 
spect of  what  has  happened  -since  the  retirement  (e).1 

But  if  a  nominal  partner's  name  is  on  a  bill  of  ex- 
change or  promissory  note,  he  ought  to  be  a  party  to 
the  action  brought  *  upon  it;  and  the  same  rule  applies 
to  actions  on  contracts  under  seal  (/). 

One  partner  may  sue  alone  on  a  written  contract 
made  with  himself  if  it  does  not  appear  from  the  con- 
tract itself  that  ho  was  acting  as  agent  of  the  firm  (g]  ; 
and  one  partner  ought  to  sue  alone  on  a  contract  en- 
tered into  with  himself,  if  such  contract  is  in  fact  made 
with  him  as  a  principal,  and  not  on  behalf  of  himself 
and  others.  Therefore,  if  each  of  several  partners  lends 
money  out  of  his  own  funds,  each  ought  to  sue  alone 
for  repayment  of  his  advance,  although  the  loans  may 
have  been  made  in  pursuance  of  some  arrangement  \vith 
all  the  partners  ;  for  each  loan  creates  a  separate  debt 
to  each  partner,  and  the  several  loans  do  not  together 
form  one  debt  to  the  firm  (h).  Again,  if  one  partner 
alone  holds  a  certain  office  and  does  work  in  his  official 
capacity,  he  alone  ought  to  sue  for  payment  of  the  work 
BO  done  (i).  Again,  if  a  partner  enters  into  a  contract 
under  seal  for  the  payment  of  money,  and  the  money  is 
paid  out  of  the  funds  of  the  firm,  and  it  then  appears 
that  the  contract  was  invalid  on  the  ground  of  fraud, 
tho  partner  who  entered  into  the  covenant  may  sue  alone 
for  the  recovery  back  of  the  money  (fc).  Lastly,  if  one 
partner  acting  for  the  firm  has  represented  himself  to  be 
acting  on  his  own  account  only,  and  has  ostensibly  en- 
tered into  a  contract  on  his  own  account,  he  alone  ought 
to  sue  on  it  (I). 

(e)  Cox  v.  Hubhard,  4  C.  B.  317. 

(/)  Guidon  v.  Robinson,  9.  Camp.  302. 

(g)  See  Skinner  v.  Stocks,  4  B.  &  A.  437.  and  Cothay  r.  Fennell, 
10  B.  &  C.  671.  See,  also,  Cawthron  v.  Trickett,  15  C.  B.  N.  S. 
754,  as  to  actions  by  a  master  and  part  owner  of  a  ship,  on  bills 
of  lading,  and  Agacio  v.  Forbes,  14  Moo.  P.  C.  160,  in  the  privy 
council,  where  it  was  held  that  one  partner  might  maintain  an 
action  upon  an  agreement  in  writing  made  with  him  alone,  al- 
though the  agreement  related  to  the  business  of  the  firm,  and 
was,  in  truth,  for  its  benefit,  and  the  consideration  was  a  rdt-ase 
by  the  partner  in  question  of  a  debt  due  to  the  firm. 

(h)  See  Thacker  v.  Shepherd,  2  Chitty,  652;  Brand  v.  Boulcott, 
3  Bos.  &  P.  235. 

(i)  Brandon  v.  Hubbard,  2  Brod.  &  Bing.  11. 

(fc)  Lefevre  v.  Boyle,  3  B.  &  Ad.  877. 

(?)  Lucas  v.  De  la  Cour,  1  M.  &  S.  249. 

1  Hatch  v.  Wood,  43  N.  H.  633  (1862);  Bishop  v,  Hall.  9  Gray 
430  (1857);  Enix  v.  Hayes,  48  Iowa  86  (1878). 
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The  Judicature  acts  and  the  rules  promulgated  under  Bk.  II.  Chap, 
them  have  rendered   it  comparatively  unimportant  to  3-  Sect-  1- 
consider  whether  *  in  any  given  case  all  partners  who  r  *  2781 
can  sue  must  do  so,  and  whether  an  action  should  be 
brought  in  the  name  of  one  partner  or  of  all  ;  for  mis- 
takes on  such  matters  are  no  longer  fatal  to  an  action. 
At  the  same  time  mistakes  create  delay  and  expense, 
and  attention  ought  therefore  still  to  be  paid  to  the 
points  above  adverted  to  ;  and  if  all  the  members  of  a 
firm  sue  when  one  only  ought  to  do  so,  or  one  only  sues 
when  all  ought  to  do  so,  and  the  defendant  can  show 
that  he  is  thereby  prejudiced,  he  can  apply  to  have  the 
improper  parties  struck  out  or  the  proper  parties  joined, 
as  the  case  may  be  (ra). 

Actions  ex  delicto. 

With  respect  to  actions  by  partners  not  founded  on  Actions  by 
any  breach  of  contract,  or  of  quasi  contract,  but  on  some  partners  for 
tort,  the  general  principle  is  that  where  a  joint  damage  torts' 
accrues  to  several  persons  from  a  tort,  they  ought  all  to 
join  in   an  action   founded  upon  it  (n)  ;  whilst  on  the 
other  hand  several  persons  ought  not  to  join  in  an  action 
ex  delicto,  unless  they  can  show  a  joint  damage  (o). 

These  doctrines  are  well  illustrated  by  actions  for  li-  Actions  for 
bel.     A  libel  on  a  firm  can  be  made  the  subject  of  an  libel, 
action  by  the  firm  (jp).1     If  the  libel  reflects  directly  on 
one  partner,  and  through  him  on  the  firm,  two  actions 
will  lie,  viz.,  one  by  the  party  libelled,  and  the  other  by 
him  and  his  co-partners  (#);2  but  the  damage  in  the 
first  action  must  not  appear  to  be  joint,  nor  must  that  in 
the  second  appear  to  be  confined  to  the  libelled  partner 
only  (r).     If  one  partner  is  libelled,  and  the  firm  can- 

(m)  See  Ord.  xvi.  r.  11. 

(n)  See  1  Wins.  Saund.  291,  m;  Addison  v.  Overend,  6  T.  R. 
766;  Sedgworth  v.  Overend,  7  T.  R.  279. 

(o)  2  Wms.  Saund.  116,  a.' 

(p)  See  Cooke  v.  Batchellor,  3  Bos.  &  P.  150;  Forster  v.  Law- 
son,  3  Bing.  452;  Williams  v.  Beaumont,  10  Bing.  260;  The  Met- 
ropolitan Saloon  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87. 

(q)  The  two  actions  can  now  be  combined  in  one.  See  Ord. 
xviii.  r.  6. 

(r)  See  Harrison  v.  Bevington,  8  C.  &  P.  708;  and  Forster  v. 
Lawson,  3  Bing.  452;  2  Wms.  Saund.  117,  b;  Haythorne  v.  Law- 
son,  3  C.  &  P.  196. 


1  Davis  v.  Church,  8  N.  Y.  452  (1853) ;  Duffy  v.  Gray,  52  Mo. 
528  (1873). 

2  Duffy  v.  Gray,  52  Mo.  528  (1873);  Noonan  v.  Orton,  32  Wis. 
106  (1873);  Fidler  v.  Delavan,  20  Wend.  57  (1839). 
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Actions  of 
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[*280] 


not  be  shown  to  have  been  damnified,  an  action  for  the 
libel  should  be  brought  in  the  name  of  the  individual 
partner  *  aggrieved,  and  not  by  the  firm  (s),1  and  he 
may  sue  alone,  although  the  libel  more  particularly 
affects  him  in  the  way  of  his  business  (t).  Moreover, 
a  general  statement  not  clearly  pointing  to  any  partic- 
ular person,  but  libellous  as  to  an  entire  class,  may  be 
treated  by  any  individual  of  that  class,  who  can  show 
that  he  was  in  fact  intended,  as  a  libel  on  himself  ;  and 
this  principle  is  as  applicable  to  libels  affecting  a  firm 
as  to  those  affecting  single  individuals  (u). 

An  action  for  the  recovery  of  goods  of  the  firm,  or 
for  damages  for  their  loss  or  injury  ought  to  be  brought 
in  the  name  of  the  firm  or  by  all  its  members  (a?);  but 
if  one  only  sues  he  will  be  entitled  to  recover  damages 
in  respect  of  his  interest  in  the  goods  (a?);  and  if, 
after  he  has  done  so,  another  action  is  brought  by  one 
of  his  co-partners,  that  action  cannot  be  stopped  (?/). 

If  a  person  colludes  with  one  partner  in  a  firm  to 
injure  the  other  partners,  the  latter  can  jointly  sustain 
an  action  against  such  person.  Thus,  where  the  bank- 
ers of  a  firm  of  four  partners  knew  that  one  of  them 
was  in  the  habit  of  drawing  bills  in  the  name  of  the 
firm  for  his  own  private  purposes,  and  the  bankers  col- 
luded with  him  and  kept  his  co-partners  in  ignorance 
of  what  was  going  forward,  and  paid  the  funds  when 
due  out  of  the  funds  standing  to  the  credit  of  the  firm, 
it  was  held  that  an  action  lay  against  the  bankers  at 
the  suit  of  the  other  three  partners  (z). 

An  action  of  ejectment  for  the  recovery  of  real  prop- 
erty belonging  to  the  firm  ought  to  be  brought  in  the 
names  of  all  those  persons  in  whom  the  legal  estate  is 
vested  (a).  If,  however,  one  partner  only  has  made  a 
lease  of  the  partnership  property,  then  as  his  title  can- 
not be  disputed  by  the  lessee,  notice  to  quit  may  be  given 
and  ejectment  maintained  *  by  the  lessor  alone;  and  if  he 
alone  has  the  legal  estate,  the  circumstances  that  rent 
has  been  paid  to  the  firm,  and  receipts  for  it  have  been 

(s)  Solomons  v.  Medex,  1  Stark.  191. 

(0  Harrison  v.  Bevington,  8  C.  &  P.  708;  Robinson  v.  Mar- 
chant,  7  Q.  B.  918. 

(M)  Le  Fanu  v.  Malcolmson,  1  H.  L.  C.  637. 

(*)  See  Addison  v.  Overend,  6  T.  R.  766;  Bleadon  v.  Hancock, 
4  Car.  &  P.  152.  See  Dockway  v.  Dickenson,  Comb.  366. 

(y)  Sedgworth  v.  Overend,  7  T.  R.  279. 

(z)  Longman  v.  Pole,  Moo.  &  Mai.  223.  Now  the  other  part- 
ner might  be  joined  as  a  defendant.  See  ante,  p.  267,  note  (y). 

(n)  See  1  Chitty  on  Plead.  74. 

1  Donnell  v.  Jones,  13  Ala.  490  (1848). 
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given  by  all  the  partners,  will  not  affect  his  right  to  Bk.  II.  Chap, 
give  the  notice  and  bring  the  action  in  his  own  name  (6).  3-  Sect.  *• 

(6.)  Actions  against  the  firm.. 

In  considering  who  ought  to  be  sued  in  respect  of  a  Actions 
breach  of  contract  committed  by  a  firm,  or  some  or  one  against 
of  its  members,  regard  must  be  had  in  the  first  instance  Partners- 
to  the  persons  upon  whom  that  contract  is  legally  bind- 
ing.    This  matter  has  been  already  discussed  at  length 
in  the  first  and  second  chapters  of  the  present  book, 
and  it  is  naedless  to  repeat  what  has  there  been  said. 
Assuming,  therefore,  the  question  of  liability  to  be  de- 
termined, it  remains  only  to  consider  whether  all  the 
persons  who  are  liable  ought  to  be  sued  jointly,  or 
whether  any  and  which  of  them  may  be  sued  without 
the  others.     If  there  is  any  doubt  on  this  question  the 
proper  way  is  to  sue  them  all ;  for  this  is  now  expressly 
authorised  to  be  done  (c).     In  order,  however,  to  save 
expense,  the  following  rules  will  be  found  useful. 

Actions  ex  contractu. 

All  persons  who  are  jointly  liable  on  a  contract  ought  Actions 
to  be  sued   jointly   (d),1   unless    some    of    them    are  against 
abroad  (e).2     This  rule  applies  to  actions  against  part-  Partners  on 
ners  for  the  recovery  of  penalties  imposed  upon  them  cc 
by  statute  (/),  and  to  actions  in  form  ex  delicto,  but 
founded  in  substance  on  a  breach  of  contract  express  or 
implied  (gr);  but  it  is  subject  to  certain  real  or  appar- 
ent exceptions  which  require  notice. 

In  the  first  place  an  infant  partner,  not  being  bound  Actions 
by  any  *  contract  entered  into  by  or  on  behalf  of  the  [  *  281] 
against 

(b}  See  Doe  v.  Baker,  2  B.  Moore,  189.  infant 

(c)  Ord.  xvi.  rr.  1,  4,  6.     Honduras  Rail.  Co.  v.  Tucker.  2  Ex.  partners. 
D.  301.     See,  also,  Ord.  xxi.   r.   20,  abolishing  pleas  in  abate- 
ment. 

(d)  See  the  note  to  Cabell  v.  Vaughan,  1  Wins.  Saund.  291  b; 
Byers  v.  Dobey,  1  H.  Blacks.  236;  Bonfield  v.  Smith,  12  M.  & 
W.  405.     See  p.  264,  note  (b). 

(e.)  See  3  &  4  Wm.  4,  c.  42,  ?  8;  Joll  r.  Lord  Curzon,  4  C.  B. 
249.  See  before  this  statute,  Sheppard  v.  Baillie,  6  T.  R.  327. 

(/)  Bristow  v.  James,  7  T.  R.  257. 

(g)  Powell  v.  Lay  ton,  2  Bos.  &  P.  N.  R.  365;  Buddie  v.  Will- 
son,  6  T.  R.  369. 

1  Armstrong  r.  Robinson,  5  Gill.  &  J.   412   (1833);    Loney  v. 
Bailey,  43  Md.  10  (1875);  Harrison  v.  McCormick,  69  Cal.  616 
(1886);  Slutts  ».  Chafee,  48  Wis.  617  (1880). 

2  It  is  said  that  even  non-resident  partners  must  be  joined. 
Simonds  v.  Speed,  6  Rich.  L.  390  (1853);  Boorum  v.  Ray,  72  Ind. 
151  (1880). 
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I5k.  II.  Chap,  firm,  ought  not  to  be  joined  as  a  defendant  in  an  action 
3.  Sect.  1.        on  any  such  contract  (h). 

Actions  Secondly,  as  regards  dormant  partners.     It  has  been 

against  seen  that  they  are  liable  on   all  contracts  entered  into 

on  behalf  of  the  firm  to  which  they  belong,  and  whether 
such  a  contract  is  written  or  unwritten,  express  or  im- 
plied, it  is  clear  that  a  dormant  partner  may  be  sued 
upon,  it  (i).     Dormant  partners,  moreover,  ought  to  be 
made  co-defendants  in  an  action  on  a  contract  binding 
the  firm  (A;).     But  a  person  who  holds  himself  out  to 
another,  as  the  only  person  with  whom  that  other  is 
dealing,  cannot  be  allowed  afterwards  to  say  that  such 
other  was  also  dealing  with  somebody  else  (Z).1 
One  partner        If,  therefore,  a  person  carries  on  business  in  his  own 
name,  and  incurs  debts  in  so  doing,  he  may  be  properly 
not^s-1         sued  alone  for  such  debts  (ra).2     The  same  rule  holds 
closed.  whenever  a  partner  enters  into  a  written  contract  in 

which  he  does  not  disclose  the  fact  that  he  is  acting  for 
other  people  ;  for  although  they  may  be  sued,  he  can- 
not insist  that  they  shall  be  sued  (n). 

Statutory  Thirdly,  to  the  general  rule  that  all  persons  jointly 

exceptions  to  liable  on  a  contract  ought  to  be  sued  jointly,  there  are 

1  e'  a  few  statutory  exceptions.      Thus,  by    the    Carrier's 

act,  a  person  sued  as  a  common  carrier,  and  not  on  any 

(h)  See  1  Wms.  Satin d.  207  a;  Chandler  ?;.  Danks,  3  Esp.  7o; 
Burgess-  v.  Merrill,  4  Taunt.  468;  Jaffray  v.  Frebain,  5  Esp.  47. 
Formerly  it  was  thought  that  an  infant  partner  ought  to  be  made 
a  co-defendant.  See  Ex  parte  Henderson,  4  Ves.  164;  Gibbs  v, 
Merrill,  3  Taunt.  307. 

(?)  Robinson  v.  Wilkinson,  3  Price,  538  ;  Beckham  v.  Drake, 
9  M.  &  W.  79.  and  11  ib.  315,  overruling  Beckham  v.  Knight,  4 
Bing.  N.  C.  234,  and  see  ante,  p.  178.  Of  course  if  a  person  is 
sued  on  the  ground  that  he  is  a  dormant  partner,  that  fact  must 
be  proved,  for  otherwise  no  case  will  be  made  against  him.  See 
Hall  v.  Bainbridge,  8  Dowl.  583. 

(fc>  See  Bonfield  v.  Smith,  12  M.  &  W.  405  ;  Dubois  r.  Ludert, 
5  Taunt,  609,  where  it  was  held  that  a  dormant  partner  ought 
to  be  joined. 

(/)  See  De  Mautort  v.  Saunders,  1  B.  &  Ad.  398  ;  Stansfeld  r. 
Levy,  3  Stark'.  8.  Whether  a  defendant  has  so  held  himself  out 
is  a  question  for  the  jury.  Compare  the  cases  in  the  last  note. 

(m)  See,  in  addition  to  the  cases  cited  in  the  last  note,  Mullett 
v.  Hook,  Moo.  &  Mai.  88  ;  Baldney  v.  Ritchie,  1  Stark.  338  ;  Doo 
w.  Chippendeu,  Abbott  on  Shipping, 84  ;  Colson  v.  Selby,!  Esp.  452. 
Dubois  D.  Ludert,  5  Taunt.  609,  is  the  other  way,  but  cannot,  it  is 
conceived,  be  supported. 

(n)  See  Higgins  v.  Senior,  8  M.  &  W.  834,  where  the  plaintiff 
knew  the  defendant  was  acting  as  agent. 

1  Pinschower  v.  Hanks,  18  Nev.  99(1883);  Scott  v.  Conway,58, 
N.  Y.  619  (1874);  Wright  r.  Herrick,  125  Mass.  154  (1878). 

2  Chase  v.  Deming,  42  N.  H.  274  (1861);  Blin  v.  Pierce  20  Vt. 
25  (1847). 
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special  agreement,  cannot  *  require  his  co-partners  to  Bk.  II.  Chap. 

be  joined  (o);  and  by  the  Companies  act,  1862,  mem-  ^  Sect.  1. 

bers  of  a  registered  company,   who  know  that  it  has  [*282] 
carried  on  business  for  more  than  six  months  with  less 
than  seven  members,  are  severally  liable  for  the  debts 
of  the  company  contracted  after  snch  six  months,  and 
cannot  require  the  other  members  to  be  joined  (p). 

With  respect  to  joint  and  several  contracts,  the  rule  Actions  on 
now  is  that  all  persons  liable  on  them  may  be  sued  J°int  anfl 
jointly  or  separately,or  in  the  alternative  in  one  action(g).  ^^t'ga  ' 

The  previous  remarks  have  been  addressed  to  the  case  .   . 

,.     ,.         ,,       r,  -n    ,  Action  on 

of  actions  on  contracts  binding  the  nrm.     But  a  con-  contracts  not 

tract  may  be  entered  into  by  a  partner  and  not  bind  the  binding  on 
firm,  either  because  it  was  not  entered  into  on  behalf  nrm- 
of  Ihe  firm,  or  because  if  it  was,  the  partner  entering 
into  it  exceeded  his  authority  express  and  implied.  In 
such  cases  the  old  rule  was  that  the  partner  contracting, 
and  no  one  else,  ought  to  be  sued.  If  he  contracted  as 
a  principal,  he  ought  to  be  sued  on  the  contract  ;  whilst, 
if  he  contracted  as  an  agent,  he  ought  to  be  sued  as 
having  done  so  without  authority  (r).  If  a  partner- 
entered  into  a  contract  on  behalf  of  the  firm,  but  ex- 
ceeded his  authority,  and  the  contract  did  not  bind  th& 
firm,  and  the  firm  repudiated  it,  the  partner  contract- 
ing, and  not  the  firm,  ought  to  have  been  sued  for 
money  paid  to  him  under  it,  and  sought  to  be  recovered 
back  (s).  But  now  in  cases  of  this  description,  when- 
ever there  is  any  doubt  as  to  who  ought  to  be  sued,  the 
prudent  course  is  to  sue  all  the  partners,  and  so  to  frame 
the  statement  of  claim  as  to  be  able  to  obtain  judgment 
against  the  right  persons  according  to  the  evidence  on 
the  trial  (*).' 

*  Actions  ex  delicio.  \_      £oo\ 

It  is  not  every  tort  which  though  committed  by  sev-  Actions  of 
eral  persons   acting  together,  is  legally  imputable  to  tort  against 
partners. 

(o)  11  Geo.  4  &  1  Will  4,  c.  68,  \\  5,  6. 

(p)  25  &  26  Viet.  c.  89,  \  48. 

(q)  Orel.  xvi.  rr.  1,  4,  6.  See  as  to  the  old  law,  the  note  to 
Cahell  r.  Vaughan,  1  Wms.  Sannd.  291  g  ;  and  as  to  staying  one 
action,  when  the  creditor  has  been  satisfied  in  another,  see  Carne 
v.  Legh,  6  B.  &  C.  124  ;  Nesbitt  v.  Howe",  8  Ir.  Law  Rep.  273. 

(r)  See  Lewis  v.  Nicholson,  18  Q.  B.  503. 

Is)  See  Hudson  r.  Robinson,  4  M.  &  S.  475. 

(t)  SeeOrd.  xvi.r.  1.    Honduras  Rail  Co.  v.  Tucker,  2  Ex.  D.  401. 

1  Since  a  nominal  partner  is  partner  only  so  far  as  the  creditor 
is  concerned  and  his  associates  have  no  reason  to  complain  of  his 
non-joinder,  he  is  not  necessarily  a  party  defendant.  Hatch  v. 
Wood,  43  N.  H.  633  (1862). 
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Bk.  II.  Chap,  them  all  jointly  (w);  but  supposing  a  tort  to  be  im- 

3.  Sect.  1. putable  to  a  firm,  an  action  in  respect  of  it  may  be 

brought  against  all  or  any  of  the  partners.  If  some  of 
them  only  are  sued,  they  cannot  insist  upon  the  other 
partners  being  joined  as  defendants  (x),  and  this  rule 
applies  even  where  the  tort  in  question  is  committed 
by  an  agent  or  servant  of  the  firm,  and  not  otherwise 
by  the  firm  itself  (y).  But  there  is  a  distinction  between 
ordinary  actions  of  tort,  and  those  which  are  brought 
against  persons  in  respect  of  their  common  interest  in 
land;  or  all  joint  tenants,  or  tenants  in  common  ought  to 
be  joined  in  an  action  for  an  injury  arising  from  the  state 
of  their  land  (z);  and  this  rule  applies  to  partners  as 
well  as  to  persons  who  are  not  partners 

B.  Actions  in  respect  of  equitable  rights. 

Parties  to  Actions  by  and  against  partnerships  for  the  specific 

actions  in       performance  or  the  rescission  of  contracts,  for  taking 

the  Chancery  agency  accounts,  as  well  as  in  respect  of  frauds,  breaches 

Division.        of  trust,  and  other  matters,  are  by  no  means  unusual; 

and  an  action  by  a  creditor  of  a  firm  to  obtain  payment 

out  of  the  estate  of  a  deceased  partner,  is  a  matter  of 

almost  daily  occurrence  (a). 

As  a  general  rule  an  action  in  the  Chancery  Division 
by  or  against  an  ordinary  partnership  will  be  defective 
for  want  of  parties,  unless  all  the  partners  are  before 
the  Court.1  But  it  was  earJy  held,  that  where  some 
partners  are  abroad,  a  suit  against  those  who  remain 
may  be  prosecuted  with  effect,  and  a  decree  be  obtained 
against  them  for  payment  of  the  whole  of  the  amount 
due  from  the  firm  (6). 

All  the  members  of  a  firm  ought  to  be  parties  to  an 

[  *  284]        action  *for  a  general  account  (c);  and  in  an  action  for 

payment  of  a  partnership  debt  out  of  the  assets  of  a 

deceased  partner  the  surviving  partners  ought  to  be 

(M)  See 2  Wms.  Saund.  117,  b  and  c;  1  Chitty,  Plead.  96-7. 

(x)  Sutton  v.  Clarke.  6  Taunt.  29. 

(y}  Mitchell  v.  Tarbutt,  5  T.  R.  649;  Ansell  v.  Waterhouse,  6 
M.  &  S.  885. 

(0)  1  Wms.  Saund.  298, /and  g,  and  Mitchell  v.  Tarbutt,  5  T. 
E.  649. 

(a)  See,  on  this  subject,  book  iv.  ch.  3. 

(b)  See  Darwent  v.  Walton,  2  Atk.  510;  Cowslad  r.  Cely,  Prec. 
in  Chanc.  83;  and  see  Orr  v.  Chase,  1  Mer.  729. 

(c)  Coppard  v.  Allen,  2  De  G.  J.  &  S.  173. 

1  De  Grieff  v.  Wilson,  30  N.  J.  Eq.  435  (1879);  Frost  v. 
Shackleford;  57  Ga.  260  (1876);  Russell  v.  Swann,  16  Mass.  314 
(1820). 
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parties  (d).     But  if  the  ground  of  action  is  fraud  it  is  Bk.  II.  Chap. 

not  necessary  to  join  a  partner  not  implicated  in  it  and  3-  Sect.  1- 

not  sought  to  be  made  liable  (e). 

An  agent  of  the  firm  may  be  sued  for  an  account  by  Actions 
all  the  partners,  although  he  only  knew  of  one  of  them,  against 
and  was  employed  by  and  has  transacted  business  with  aSents- 
that  one  alone  (/).  At  the  same  time,an  agent  is  only  lia- 
ble to  account  to  his  principal;  and  therefore  if  a  person 
has  been  employed  by  one  partner  only  as  principal,  or 
has  been  induced  by  that  partner  to  believe  that  he 
alone  was  the  principal,  in  such  a  case  the  other  part- 
ners have  no  right  to  call  the  person  so  employed  to 
account  with  them  (g).     On  the  other  hand,  if  a  person 
has  throughout  dealt  wifch  some  partners  only,  and  has 
all  along  treated  them  as  principals,  he  can  be  compelled 
by  them  to  account,  and  he  cannot  successfully  insist 
that  the  other  partners  ought  to  be  parties  to  the  ac- 
tion (h). 

A  surviving  partner  may  sue  an  agent  of  the  firm  for  Actions  by 
an  account  without  making  the  executors  of  the  deceased  surviving 
partner  parties  (*');  for  the  surviving  partners  are  the  par 
proper  persons  to  get  in   and  give  receipts  for  debts 
owing  to  the  firm  (&). 

3.  Actions  by  and  against  partners  where  a  change  in 
the  firm  has  occurred. 

In  the   preceding  remarks    upon   the  persons  who  Effect  of 
ought  to  sue  and  be  sued  when  a  right  is  sought  to  be  change  in 
enforced  by  or  against  a  firm,  it  has  been  assumed  that  ^nn  on 
no  change  in  the  members  of  the  firm  has  occurred  be-  ancl°against 
tween  the  period  when  the  right  in  *  question  accrued  jt. 
and  the  time  when  the  action  to  enforce  it  is  brought.  [  *  285] 
It  is  proposed  now  to  consider  to  what  extent  the  rules 
above  established  require  modification,  when  some  such 
change  has  taken  place  by  reason  either  of  the  intro- 
duction of  a  new  partner,  or  of  the  retirement,  death, 
or  bankruptcy  of  an  old  one. 

(rf)  Exparte  Hodgson,  31  Ch.  D.  177;  Hills  v.  M'Eae,  9  Ha. 
297.  See,  also,  infra,  book  iv.  ch.  3,  §  2. 

(c)  See  Plumer  v.  Gregory,  18  Eq.  621;  Atkinson  «.  Mackreth, 
2  Eq.  570. 

(/)  See  Killock  v.  Greg,  4  Russ.  285;  Anon.,  Godb.  90. 

(g)  See  Killock  v.  Greg,  4  Russ.  285;  Maxwell  v.  Greig,  1  Coop. 
Ca.inCh.  491. 

(A)  Benson  v.  Hadfield,  4  Ha.  32;  and  see  Aspinall  v.  The  Lon- 
don and  N.  W.  Rail.  Co.,  11  Ha.  325. 

(0  Haig  r.  Gray,  3  De  G.  &  Sm.  741. 

(k)  See  Philips  v.  Philips,  3  Ha,  281;  Braiser  v.  Hudson,  9 
Sim.  1. 
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Alterations 
made  by 
Judicature 
acts. 


When  new 
partner  can 
be  sued. 


First,  with  respect  to  changes  caused  by  the  intro- 
duction of  new  partners  and  the  retirement  of  old 

By  §  25,  cl.  6  of  the  Judicature  act,  1873,  debts  may 
now  be  assigned  by  writing  and  notice  to  the  debtor  so 
as  to  entitle  the  assignee  to  sue  for  them  in  his  own 
name.  Consequently,  if  on  the  introduction  of  a  new 
partner  or  the  retirement  of  an  old  partner  the  debts 
due  to  the  old  firm  are  thus  assigned  to  the  new  firm, 
the  new  firm  can  sue  in  respect  of  them,  either  in  its 
mercantile  name  or  in  the  names  of  its  members.  Again, 
anew  partner  may,  it  is  apprehended,  always  be  joined 
in  an  action  to  recover  a  debt  or  enforce  a  demand  ia 
which  he  has  an  interest,  provided  his  joinder  does  not 
prejudice  the  rights  of  the  defendants.  Further,  if  an 
incoming  partner  has  agreed  with  his  co-partners  to 
take  upon  himself  the  debts  and  liabilities  of  the  old 
firm,  they  can  require  him  10  be  made  a  defendant  for 
their  own  partial  indemnity  (I). 

Except,  however,  in  these  cases  an  incoming  partner 
can  neither  sue  nor  be  sued  in  respect  of  a  liability  of 
the  old  firm,  unless  there  is  some  agreement  express  or 
implied  between  himself  and  the  person  suing  him  or 
being  sued  by  him  (m).1 

As  regards  negotiable  instruments,  indeed,  any  per- 
sons who  can  agree  to  sue  jointly  upon  them  may  do  so, 
provided  the  instrument  is  in  such  a  state  as  to  pass  by 
delivery;  therefore,  if  a  bill  or  note,  indorsed  in  blank, 
is  given  to  a  firm  consisting  of  certain  individuals,  who 
afterwards  take  in  a  new  partner,  they  and  he,  or  some 
or  one  of  them,  may  sue  on  that  bill  or  note  (n).2 

*So,  as  regards  changes  occasioned  by  the  retirement 
of  a  partner,  It  has  been  already  shown,  that  the 
retirement  of  retirement  of  a  partner  in  no  way  affects  his  rights 
ier'  against  or  obligations  to  strangers  in  respect'  of  past 
transactions.  Subject,  therefore,  to  the  above  observa- 
tions, a  retired  partner  ought  to  join  as  a  plaintiff,  and 
be  joined  as  a  defendant,  in  every  action  to  which,  bad 
he  not  retired,  he  would  have  been  a  necessary  party. 

(I)  Ord.  xvi.  rr.  48  and  scq. 

(m)  See,  accordingly,  Wilsford  r.  Wood,  1  Esp.  182;  Onl  v. 
Portal,  3  Camp.  239,  note;  Waters  v.  Paynter,  Chitty  on  Bills, 
406,  note  5,  ed.  10;  Vere  v.  Ashby,  10  B.  &  C.  288;  Youn^  r. 
Hunter,  4  Taunt.  582.  See  Radenhurst  v.  Bates,  3  Bing.  463. 
See  ante,  book  ii.  ch.  2,  $  3. 

(n)  See  Ord  v.  Portal,  3  Camp.  239,  and  ante,  p.  274. 

1  Adams  v.  Woods,   8  Cal.   152  (1857);  Huggins  v.  Lane,  11 
Bankr.  Reg.  462  (1875). 

2  Ege  v.  Kyle,  2  Watts,  221  (1834);  Dessaint  v.  Elling,  31  Minn. 
287  (1883). 


f  *  286] 
Effect  of 


•  WHERE  A  CHANGE  IN  THE  FIRM  HAS  OCCURRED.  357 

This  rule  holds  good,  even  where  a  contract  is  entered  Bk.  II.  Chap, 
into  before,  and  the  breach  of  it  occurs  after  the  retire-  3-  Sect-  1- 
ment  of  a  partner  (o).  In  one  case,  indeed,  it  was  held 
at  Nisi  Frius  that  where  two  partners  sold  goods,  and 
they  afterwards  dissolved  partnership,  an  action  for  the 
price  of  those  goods  was  sustainable  by  the  one  partner 
who  continued  to  carry  on  the  business  of  the  late 
firm  (p) ;  but  the  propriety  of  this  decision  is  more  than 
questionable.1  Whether,  however,  it  is  now  necessary 
to  join  as  a  plaintiff  a  retired  partner  against  whom  the 
defendant  has  no  claim,  and  who  has  no  beneficial  in- 
terest in  what  is  sought  to  be  recovered  admits  of  some 
doubt. 

Sometimes  one  partner  retires  and  a  new  partner 
conies  in,  and  an  agent  of  the  firm,  in  ignorance  of  the 
change  which  has  occurred,  enters  into  a  contract  on  be- 
half of  the  firm;  in  such  a  case  the  members  of  the 
new  firm  may  sue  on  the  contract,  unless  the  defendant 
is  prejudiced  by  their  so  doing  (q).  The  liability  of 
the  retired  partner  on  such  a  contract  will,  however, 
cease  if  the  creditor  sues  the  new  firm  and  recovers 
judgment  againt  it  (r). 

And  a  new  firm  may  sue  or  be  sued  in  respect  of  a  Fresh  con- 
fresh  contract  entered  into  by  or  with  it  to  pay  a  debt  tract. 
owing  to  or  by  an  old  firm.     Thus,  where  A.  was  in- 
debted to  B.,  and  afterwards  C.  entered  into  partner- 
ship with  B.,  and  A.  contracted  a  further  debt  with 
both,   and  then  settled  an  account  with  both,  as  well 
upon  what  was  due  to  B.  before  his  partnership  \vith 
C.,  as  upon  the  debt  contracted  afterwards,  it  was  held 
that  B.  and  *C.  might  join  in  an  action  of  assumpsiton  [*287] 
an  account  stated,  and  recover  the  whole  debt  (s). 

Although  a  change  in  a  firm,  whether  by  the  intro-  change  in 
duction  of  a  new  partner  or  the  retirement  of  an   old  firm  may 
one,  cannot,  except  as  already  mentioned,  confer  upon  prevent  it 
the  partners  any  new  right  of  action  against  strangers, 
or  vice  versd,  as  regards  what  may  have  occurred  be- 

(o)  See  Dobbin  v.  Foster,  1  Car.  &  K.  323. 

(p)  Atkinson  v.  Laing,  Dowl.  &  Ry.  N.  P.  Ca.  16. 

(q)  Mitchell  v.  Lapage,  Holt,  N.  P.  Ca.  253.  But  see  Boulton 
t.  Jones,  2  H.  &  N.  564. 

(r)  See  Scarfe  v.  Jardine,  7  App.  Ca.  345,  noticed  ante,  pp.  46 
and  197. 

(«)  Moor  v.  Hill,  Peake,  Add.  Cases,  10. 

1  One  partner  cannot  assign  his  interest  in  the  claims  of  the 
firm  to  his  associate  so  as  to  enable  the  latter  to  sue  alone  upon 
them,  unless  the  debtors  agree  to  this  substitution  of  creditors. 
Molen  v.  Orr,  44  Ark.  486  (1884);  Groot  v.  Darby,  7  Rich.  L.  18 
(1853). 
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Drururnond. 


[  *  288] 

Stevens  r. 
Beauind. 


Effect  of 
death. 


fore  the  change  took  place,  it  may,  nevertheless  oper- 
ate so  as  to  discharge  a  person  from  a  contract  previ- 
ously entered  into  by  him.  Thus,  as  was  pointed  out 
in  the  sixth  chapter  of  the  first  book  (t),  a  person  who 
is  surety  to  a  firm  is  discharged  from  his  suretyship, 
for  the  future,  by  a  change  amongst  its  members,  and 
cannot,  therefore,  be  sued  either  by  the  old  or  by  the 
new  partners  for  any  default  of  the  principal  debtor 
occurring  subsequently  to  the  change.  Again,  if  a  per- 
son enters  into  a  contract  with  a  firm,  and  that  contract 
is  of  a  purely  personal  character,  to  be  performed  by 
the  individuals  who  have  entered  into  it,  and  not  by 
any  one  else,  a  change  in  the  firm  may  operate  as  a  dis- 
solution of  the  contract,  so  that  neither  the  new  nor  the 
old  partners  can  sue  in  respect  of  any  alleged  breach 
which  may  have  occurred  since  the  change  took  place. 
An  illustration  of  this  is  afforded  by  Robson  v.  Drnm- 
mond  (u).  ID  that  case  A.  and  B.  were  partners  as 
coachmakers.  C.,  who  knew  nothing  of  B.,  entered 
into  a  contract  with  A.  for  the  hire  of  a  carriage  for 
five  years,  at  so  much  a-year,  and  A.  undertook  to  keep 
the  carriage  in  proper  order  for  the  whole  five  years. 
Before  the  five  years  were  out,  A.  and  B.  dissolved 
partnership,  and  A.  assigned  the  carriage  and  the  ben- 
efit of  the  contract  relating  to  it  to  B.  B.  gave  C.  no- 
tice of  the  dissolution  and  arrangement  respecting  the 
carriage;  but  C.  declined  to  continue  the  contract  with 
B.,  and  returned  the  carriage.  An  action  was  then 
brought  by  A.  and  B.  against  C.,  for  not  performing 
the  contract;  but  it  was  held  that  the  action  would  not 
lie,  the  contract  having  been  with  A.  alone,  to  be  per- 
formed by  him  personally,  and  he  having  disabled  him- 
self from  continuing  to  perform  it  on  his  *  part.  In 
Stevens  v.  Benning  (a;),  the  same  principle  was  applied 
to  a  contract  between  an  author  and  a  firm  of  pub- 
lishers ;  and  it  was  held  that  the  contract  was  one  of  a 
personal  character,  and  that  consequently  the  author 
was  discharged  from  it  by  a  change  in  the  firm,  and  an 
assignment  of  the  benefit  of  the  contract  to  persons  of 
whom  the  author  knew  nothing. 

Secondly,  with  respect  to  changes  caused  by  death. 
Before  the  Judicature  acts,  when  a  partner  died  in  the 
lifetime  of  any  one  or  more  of  his  co-partners,  all  ac- 


(t]  Ante,  p.  117. 

(u)  2  B.  &  Ad.  303. 
B.  D.  149. 

(x)  1  K.  &  J.  168.  and  6  De  G.  M.  &  G.  223. 
v.  Bradbury,  12  Ch.  D.  886. 


Compare  British  Wagon  Co.  v.  Lea,  5  Q. 
See,  also,  Hole 
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tions  brought  in  respect  of  any  contract  entered  into  Bk.|II.  Chap, 
by  or  on  behalf  of  the  firm  before  his  death,  must  have  3-  Sect.  1. 
been  brought  by  or  against  the  surviving  members  of 
the  firm,  and  by  or  against  them  alone;    for  the  repre- 
sentatives of  the  deceased  partner  could  neither  sue  nor 
be  sued  at  law  in  respect  of  any  such  contract  (y).1  So 
an  action  for  the  conversion  of  partnership  goods  must 
have  been  brought  by  the  surviving  partners  (2). 

It  followed  from  the  above  rule  that   the  last  surviv-  Actions  by 
ing  partner,  or  if  he  was  dead  his  legal  personal  repre-  aml 
sentative,  was  the  proper  person  to  sue  and  be  sued  at  partners8 
law  in  respect  of  the  debts  and  engagements  of  the 
firm  (a). 

These  rules,  however,  can  be  no  longer  relied  upon, 
except  where  the  obligation  sought  to  be  enforced  is 
joint  in  equity  as  well  as  at  law.  Wherever  it  is  sev- 
eral as  well  as  joint  (6),  an  action  may,  it  is  appre- 
hended, be  brought  by  or  against  the  surviving  part- 
ners and  the  executors  or  administrators  of  the  deceas- 
ed partner  (c). 

Lastly,   with  respect    to  changes  caused    by  bank-  Effect  of 
ruptcy.     *  Formerly,  if  a  partner  was  bankrupt,  his  as-  l 
signees  were  required  to  join  in  his  stead  in  any  action  L 
in  which,  had  no  bankruptcy  intervened,  the  bankrupt 
himself  would  have  been  necessarily  joined  as  a  plain- 
tiff (d).2     If  the  assignees  declined  to  join,  the  solvent 
partners  were  entitled  to  make  use  of  their  names  upon 
indemnifying  them  against  the  costs  of  the  action  (e). 
If  all  the  partners  were  bankrupt,  any  action  which  it 
would  have  been  necessary  to  bring  in  the  names  of  all 

(y)  Dixon  v.  Hammond,  2  B.  &  A.  310,  which  shows  that  an 
agent  of  the  firm  must  account  to  the  surviving  partners.  See, 
ton,  Martin  v.  Crompe,  1  Ld.  Eaym.  340,  and  2  Salk.  444;  and 
Webber  v.  Tyvill,  2  Wnis.  Saund.  121  e.  Formerly  this  was 
otherwise,  see  the  authorities  collected  in  Buckley  v.  Barber,  6 
Ex.  178. 

(z)  Kemp  v.  Andrews,  Carth.  170;  but  see  Buckley  v.  Barber, 
6  Ex.  164.  An  indictment  for  stealing  them  may  be  preferred 
•  by  the  surviving  partners,  and  the  next  of  kin  of  the  deceased 
partner.  R.  v.  Gaby,  Russ.  &  Ry.  178;  R.  v.  Scott,  ib.  13. 

(a)  Richards  v.  Heather,  1  B.  &  A.  29;  Calder  v.  Rutherford, 
3  Brod.  &  Bing.  302. 

(b)  As  to  which,  see  ante,  p.  194. 
(e)  Ord.  xvi.  rr.  1,  4,  6,  8. 

(d)  Eckhardt  v.  Wilson,  8  T.  R.  140;  Thomason  v.  Frere,  10 
East,  418;  Graham  v.  Robertson,  2  T.  R.  282. 

(e)  Whitehead  v.  Hughes,  2  Cr.  &  M.  318. 

1  Townesr.  Birchett,  12  Leigh,  173  (1841);  King  v.  Bell,  13 
Neb.  409  (1878):  Gaines  v.  Beir'ne,  3  Ala.  114  (1841). 

2  Wilkins  r.  Davis,  15  Bank  Reg.  60  (1876);  Halsey  v.  Norton, 
45  Miss.  703  (1871);  Murray  v.  Murray,  5  Johns.  Ch.  70  (1822). 
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Bk.  II.  Chap,  the  partners,  if  bankruptcy  had  not  intervened,  must 

3.  Sect.  1. have  keen  brought  by  their   assignees  (/).     But  this 

was  subject  to  the  qualification  that  bankrupts, whether 
partners  or  not,  might  sue  in  their  own  names  as  trus- 
tees for  other  people  (g).  By  the  Bankruptcy  act, 
1883,  a  bankrupt  partner  is  not  required  to  join  the 
solvent  partners  in  suing  on  a  joint  contract  made  with 
the  firm  (ft);  and  it  is  presumed  that  the  trustee  of  the 
bankrupt  partner  need  not  be  joined  in  such  a  case. 
But  the  trustee  may  join  in  the  action  if  authorised  to 
do  so  by  the  Bankruptcy  Court  (i);  and  his  joinder  is 
necessary  where  an  act  of  the  bankrupt  is  sought  to  be 
impeached  (k). 

Actions  As  regards  actions  against  a  firm,  one  or  more  of  the 

against  members  of  which  have  become  bankrupt,  it  need  hardly 

bankrupt.  be  observed  that  there  is  no  remedy  by  action  against 
trustees  in  respect  of  liabilities  of  the  bankrupt  they 
represent.  The  only  remedy  is  by  proof  against  his 
estate,  or  by  proof  and  by  an  action  against  him  if  he 
has  not  obtained  his  order  of  discharge,  or  if  his  order 
of  discharge  is  no  bar.  When,  therefore,  it  is  desired 
to  recover  a  debt  due  from  a  firm,  and  all  the  partners 
are  bankrupt,  an  action  is  not  the  remedy  unless  the 
partners  have  not  obtained  their  discharge,  or  unless  the 
debt  could  not  have  been  proved  in  bankruptcy.  If, 
[  *  290]  however,  some  only  of  *  the  partners  are  bankrupt,  the 
solvent  partners  only  need  be  sued  (Z);  and  the  Court 
of  Bankruptcy  can  restrain  an  action  against  the  bank- 
rupt partner  (ra). 


SECTION  II. — OF  SET-OFF. 

Closely  connected  with  the  subjects  discussed  in  the 
preceding  section,  is  the  right  of  a  defendant  to  set  up, 
in  opposition  to  the  claim  made  against  him,  a  counter- 
claim, which  the  defendant  might  himself  make  the  sub- 

(/)  See  Rayt>.  Davies,  8  Taunt.  134.  The  trustee  of  a  linn 
may  sue  for  debts  owing  to  the  members  thereof  individually. 
Stonehouse  v.  De  Silva,  3  Camp.  399;  Hancock  v.  Hay  wood,  3 
T.  R.  433;  Scott  v.  Franklin,  15  East,  428. 

(g)  See  Castelli  v.  Boddington,  1  E.  &  B  66;  Winch  v.  Keeley, 
1  T.  R.  619. 

(ft)  See  46  &  47  Viet.  c.  52,  g  114. 

(i)  Ibid.  I  113. 

(k)  See  Heilbut  v.  Nevill,  L.  R.  5  C.  P.  478. 

(/)  46  &  47  Viet.  -c.  52,  \  114.  Hawkins  v.  Ramsbottom,  6 
Taunt.  178. 

(m)  46  &  47  Viet.  c.  52,  |  10  (2).  See  Ex  parte  Mills,  6  Ch. 
594. 
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ject  of  a  cross  action  against  the  plaintiff.     The  power  Bk.  II.  Chap, 
of  a  defendant  to  do  this  is  much  more  extensive  than  3>  Sect-  2- 
it  was ;  for  by  order  XIX.  rule  3,  a  defendant  may  set 
off  or  set  up  by  way  of  counter-claim  any  right  or  claim, 
whether  to  a  definite  amount  or  not;  but  provision  is 
made  for  disallowing  a  cross  claim  if  it  cannot  be  con- 
veniently disposed  of  in  the  particular  action  in  which 
it  is  set  up.     A  short  account,  however,  of  the  law  as  it 
stood  before  this  alteration  may  still  be  useful. 

The  right  of  setting  off  one  claim  against  another  ap-  j.  Set-off  at 
pears  only  to  exist  at  common  law,  where  a  person  seeks  law. 
to  avail  himself  of  a  lien  on  goods  in  his  possession,  but 
of  which  he  is  not  the  owner.  But,  by  statute  2  Geo. 
2,  c.  22,  where  there  were  mutual  debts  between  the 
plaintiff  and  the  defendant,  one  debt  might  be  set 
against  the  other  (n).  The  statute,  however,  only  ap- 
plied to  debts  in  the  narrow  sense  of  the  word,  i.  e., 
definite  and  ascertained  sums  of  money,  owing  by  each 
party  to  the  other  (o);  and  to  debts  owing  to  and  by 
each  party  in  the  same  capacity  (p). 

*  Courts  of  equity,  although  governed  in  questions  of  f"  *  2911 
set-off  by  principles  similar  to  those  which  governed  2.  Set-off  in 
courts  of  law,  went  further  than  courts  of  law  in  ap-  equity, 
plying  those  principles  ;  admitting  set-off  in  some  cases 
where  courts  of  law  did  not,  and  disallowing  it  in  others 
where  they  did  (q). 

The  combined  effect  of  the  rules  at  law  and  in  equity  Rules  as  to 
on  the  subject  of  set  off  so  far  as  it  is  necessary  to  al-  set-off, 
lude  to  them  in  the  present  treatise  are  as  follows  : — 

1.  Joint  debts  owing  to  and  by  the  same  persons  in 
the  same  right  can  be  set  off  both  at  law  and  in  equity. 

2.  Separate  debts  owing  to  and  by  the  same  person 
in  the  same  right  can  also  be  set  off  both  at  law  and  in 
equity.  i 

3.  Debts  not  owing  to  and  by  the  same  persons  in 
the  same  right  can  not  be  set  off  either  at  law  or  in 
equity.     -But  before  the  Judicature  acts  and  in  con- 

(»)  2  Geo.  2,  c.  22  ;  and  see  8  Geo.  2,  c.  24,  as  to  setting  off 
simple  contract  debts  against  specialty  debts. 

(o)  See  Boddingtou  r.  Castelli,  1  E.  &  B.  66  and  879  ;  Attwooll 
r.  Attwooll,  2  ib.  23  ;  Luckie  v.  Bushby,  13  C.  B.  864  ;  andHutch- 
inson  v,  Sydney,  10  Ex.  438. 

(p)  See  Hutchinson  v.  Sturges,  Willes,  261  ;  Watts  v.  Rees,  9 
Ex.  696,  and  11  ib.  410  ;  Mardall  r.  Thellusson,  6  E.  &  B.  976  ; 
Pedder  v.  Mayor  of  Preston,  12  C.  B.  N.  S.  535. 

\q)  See,  generally,  as  to  set-off  in  equity,  Rawson  v.  Samuel, 
Cr.  &  Ph.  lol  ;  Clark  v.  Cort,  ib.  154  ;  Freeman  v.  Lomas,  9  Ha. 
109.  See,  also,  Hunt  v.  Jessel,  18  Beav.  100,  as  to  set-off  between 
creditors  and  trustees  of  creditor's  deeds.  See,  also,  Agra  and 
Masterman's  Bank  v.  Hoffman.  5  N.  R.  214,  sed  qu.  this  case. 
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sidering  whether  debts  were  so  owing,  courts  of  law  re- 
garded the  legal  right,  whilst  courts  of  equity  regarded 
the  eqXiitable  right ;  and  this  led  to  the  following 
amongst  other  important  and  different  results  (r). 

For  example,  if  a  surviving  partner  was  sued  at  law 
for  a  non-partnership  debt,  he  could  set  off  a  partner- 
ship debt  owing  by  the  plaintiff  to  him  and  his  late  co- 
partners (s);  and  in  an  action  by  a  surviving  partner 
for  a  debt  due  to  himself  separately,  the  defendant 
could  set  off  a  debt  due  to  himself  from  the  plaintiff 
and  his  late  partners  (t).  In  equity,  however,  this 
could  not  have  been  done.  When  a  creditor  of  a  firm 
seeks  to  obtain  payment  of  his  debt  out  of  the  estate 
of  a  deceased  partner,  that  creditor  can  not  set  off  a 
debt  due  from  himself  to  the  deceased  on  a  separate 
account  :  the  creditor  must  pay  this  last  debt  in  full, 
and  then,  as  regards  the  debt  in  respect  of  which  he 
sues,  rank  as  any  other  creditor  of  the  firm  against  the 
assets  of  the  deceased  (u).  It  is  obvious  that  if  in 
such  *  a  case  the  two  debts  were  set  against  each  other, 
the  separate  creditors  of  the  deceased  would  be  paying 
a  joint  creditor  of  the  firm,  unless  the  assets  of  the  de- 
ceased were  sufficient  to  pay  both  classes  of  creditors 
in  full. 

On  the  other  hand,  debts  which  were  really  debts 
owing  to  and  by  a  firm  could  be  set  off  in  equity  al- 
though not  at  law.  Thus  in  Smith  v.  Parkes  (.r),  a  • 
firm  of  three  partners  covenanted  to  pay  a  certain  sum 
of  money  to  the  defendant  Parkes,  who  was  indebted  to 
the  firm  in  certain  other  sums  on  another  account.  By 
the  death  of  two  of  the  members  of  the  firm,  the  plain- 
tiff Smith  had  become  the  sole  surviving  partner,  and 
he  was  sued  by  Parkes  on  the  covenant,  and  judgment 
was  obtained.  It  was  held  that,  notwithstanding  the 
judgment  and  its  effect  at  law,  Smith  was  entitled  in 
equity  to  set  off  against  the  judgment  debt  the  amount 
of  what  was  due  from  Parkes  to  the  late  firm  ;  and  it 
was  also  held  that  Smith  had  this  right  not  only  as 
against  Parkes,  but  also  against  persons  to  whom  he 
had  assigned  the  debt  due  to  him, 

•4.  Except  under  special  circumstances  a  debt  due  to 

(r)  See  Fletcher  v.  Dyche,  2  T.  R.  32,  and  the  cases  in  the 
next  two  notes. 

(s)  Slipper  v.  Stidstone,  5  T.  R.  493 ;  Golding  v.  Vaughim.  2 
Chitty,  436. 

(1)  French  v.  Andrade,  fi  T.  R.  582. 

(u)  Addis  v.  Knight,  2  Mer.  117. 

(arj  16  Beav.  115. 
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or  from  several  persons  jointly  cannot  be  set  off  against  a  Bk.  II.  Chap, 
debt  due  from  or  to  one  of  such  persons  separately  (y). '  3-  Sect-  2- 
This  rule;  which  is  really  involved  in  the  last,  also  pre-  joint  debts 
vailed  before  the  Judicature  acts  both  at  law  and  in  against 
equity  (z),  and  was   of  great  importance   to  partners.  separate, 
It  scarcely  requires  to  be  pointed  out  that  to  allow  a  ^.S/K' 
set-off  of  such  debts  would  be  to  enable  a  creditor   to 
obtain  payment  of  what  is  due  to  him  from  persons  in 
no  way  indebted  to  him.     As  a  rule,  therefore,  a  debt 
owing  by  one  of  the  members  of  a  firm  can  not  be  set 
off  at  law  against  a  debt  owing  to  him  and  his  co-part- 
ners (a):  nor  can  a  debt  owing  to  one  of  the  members 
of  a  firm  be  set  off  against  a  debt  owing  by  him  and  his 
co-partners  (6).     And  this  rule  applies  even  where  one 
partner  only  has  been  dealt  with,  and  *  the  debts  sought  [  *  293] 
to  be  set  against  each  other  are  a  debt  owing  by  him 
and  a  debt  owing  to  him  and  others,  but  arising  out  of 
transactions  with  him  alone. 

This  last  point  is  well  illustrated  by  Gordon  v.  El-  Gordon  v. 
Us  (c).  There,  an  action  was  brought  by  three  part-  Ellis, 
ners,  for  the  recovery  from  the  defendant  of  money  re- 
ceived by  him  for  goods  of  the  plaintiffs  sold  by  ihe 
defendant  on  their  account.  The  defendant  pleaded  in 
effect,  that  he  had  been1  employed  by  A.  only,  that  A. 
sent  the  goods  for  sale  as  if  they  were  his  own,  and 
that  the  goods  were  sold  by  the  defendant  as  A.'s  goods, 
and  that  A.  was  indebted  to  the  defendant  in  a  larger 
amount  than  that  sought  to  be  recovered  in  the  action. 
It  was  admitted,  that  if  B.  and  C.  had  by  their  con- 
duct induced  the  defendant  to  believe  that  A.  was  the 
sole  owner  of  the  goods  in  question,  and  to  deal  with 
A.  on  that  supposition,  the  defendant  would  have  had  a 
good  defence  to  the  action  ;  but  it  was  held  that,  as  the 
defendant  did  not  allege  that  such  had  been  the  case, 
his  plea  was  a  mere  attempt  to  set  off  a  debt  due  from 

(y)  See  Kinnerley  v.  Hossack,  2  Taunt.  170;  Cheetham  v. 
Crook,  McLel.  &  Y.  307  ;  Vulliamy  r.  Noble,  3  Her.  618.  See, 
also,  Jebsen  v.  East  and  West  India  Dock  Co.,  L..R.  10  C.  P.  300. 

(z)  It  cannot  be  done  in  equity  even  in  cases  of  fraud,  see 
Middleton  v.  Pollock,  20  Eq.  515. 

(a)  Gordon  v.  Ellis,  2  C.  B.  821  ;  France  r.  White,  8  Scott,  257. 

(6)  Arnold  v.  Bainbridge,  9  Ex.  153  ;  McGillivray  v.  Simson,  2 
Car.  &  P.  320  ;  Boswell  v.  Smith,  6  C.  &  P.  60. 

(c)  2C.  B.  821;  and  seethe  same  case,  7  Man.  &  Gr.  607,  where 
it  will  be  observed  the  plea  was  materially  different. 

1  Watts  v.  Sayre,  76  Ala.  397  (1884);  Paine  r.  O'Shea,  84  Mo. 
129  (1884);  Howe  v.  Snow,  3  Allen  111  (1861);  Turk  r.  Nichol- 
son. 30  Iowa.  407  (1870);  McDowell  v.  Torson,  14  S.  &  R.  300 
(1826);  Wilson  v.  Runkel,  38Wis.  526(1875). 
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one  member  of  the  firm  against  a  debt  due  to  the  firm 
itself,  and  was  bad. 

In  strict  analogy  to  the  above  rule  it  has  been  de- 
cided inequity  that  if  the  members  of  a  firm  have  sep- 
arate private  accounts  with  the  bankers  of  the  firm,  and 
a  balance  is  due  to  the  bankers  from  the  firm  on  the 
partnership  account,  the  bankers  have  no  lien  for  such 
balance  on  what  may  be  due  from  themselves  to  the 
members  of  the  firm  on  their  respective  separate  ac- 
counts ;  and  that  the  debt  due  to  the  bankers  from  the 
partners  jointly  cannot  be  set  off  against  the  debts  due 
from  the  bankers  to  the  partners  separately  (d). 

The  Judicature  acts  have  extendedlhe  equitable  prin- 
ciples of  set-off  to  all  actions  in  the  High  Court  (e);  and 
notwithstanding  the  rules  relating  to  joint  and  to  several 
claims  (/),  the  old  rule  precluding  the  set  off  of  a  joint 
against  a  separate  debt,  or  vice  versd,  is  still  in  force  (g). 

*  To  the  general  rule  which  precludes  the  set-off  of 
a  debt  due  to  a  firm  against  a  debt  owing  by  one  of  its 
members,  and  vice  versa,  there  are,  however,  a  few  ex- 
ceptions. 

If  it  can  be  shown  that  all  parties  concerned  have  ex- 
pressly or  impliedly  agreed  that  a  debt  owing  by  one  of 
them  only  shall  be  set  off  against  a  debt  owing  to  them  all 
or  vice  versd,  effect  will  be  given  to  that  agreement,  and 
the  application  of  the  general  doctrine  in  question  will 
thereby  be  precluded.  Regard,  therefore,  must  be  had 
to  any  agreement  which  the  parties  themselves  may.  have 
come  to,  and  to  their  course  of  dealing  with  each  other^).1 

So  if  a  joint  and  several  promissory  note  is  made  by 
partners,  and  one  of  them  sues  the  payee  for  some  sep- 
arate demand,  the  defendant  can  set  off  the  note  ;  for, 
ex  hypothesi,  it  is  the  several  note  of  the  partner  suing 
him  (i).2 

(d)  See  Watts  v.  Christie,  11  Beav.  546;  Cavendish  v.  Geaves, 
24  ib.  173. 

(<>)  See  \\  24  and  25  (6)  (11)  of  the  Judicature  act,  1873. 

(/)  Ord.  xvi.  rr.  1,  4,  6,  ante,  p.  282. 

(g)  Bowyear  v.  Pawson,  6  Q.  B.  D.  540.  However,  in  Man- 
chester, Sheffield  &  Line.  Rail.  Co.  v.  Brooks,  2  Ex.  D.  243.  a  *•}>- 
arate  debt  was  allowed  to  be  pleaded  by  way  of  set-off  to  au  ac- 
tion for  a  joint  debt.  This  can  hardly  have  been  right. 

(h)  See  Vulliamy  v.  Noble,  3  Mer.  593;  Downam  v.  Matthews, 
Free,  in  Ch.  580;  Cheetham  v.  Crook,  McLel.  &  Y.  307;  Kinnerly 
«.  Hossack,  2  Taunt.  170. 

(»)  See  Owen  v.  Wilkinson,  5  C.  B.  N.  S.  526. 

1  Burke  v.  Maxwell,  81  Pa.  St.  139  (1876);  Montzr.  Morri?,  89 
Pa.  St.  392  (1879);  Dishon  v.  Schorr,  19  111.  59  (1857);  Jones  i: 
Blair,  57  Ala.  457  (1876). 

2  See  Allen  v.  Maddox,  40  Iowa;  124  (1874). 
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An  agreement  by  one  partner  that  a  debt  due  from  Bk.  II.  Chap. 
himself  separately  shall  be  set  off  against  a  debt  due  to  3-  Sect.  2. 
him  and  his  co-partners  jointly  is  primd  facie  a  fraud  on 
them  ;  and  a  set  off  founded  on  such  an  agreement  can- 
not, it  is  apprehended,  be  maintained  in  the  absence  of 
special  circumstances,   rendering   such  an    agreement 
binding  on  the  other  partners  (&). 

Another  exception  occurs  where  one  partner  has  been 
allowed  by  his  co-partners  to  act  as  if  he  were  a  princi- 
pal and  not  an  agent  of  the  firm. 

It  has  been  seen  that  dormant  partners  may  join  their  Sel^off  where 
co-partners  in  suing  on  contracts  entered  into  in  form  there  is  a 
with  the  latter  only.     But  dormant  partners  cannot,  by  dormant 
coming  forward  and  suing  on  such  contracts,  deprive  par  uer' 
the  defendant  of  any  right  of  set-off  of  which  he  might 
have  availed  himself  if  the  non-dormant  partners  only 
had  been  plaintiffs.     This  was  held  by  *Lord  Kenyon  \  *  295] 
in  Sfracey  v.  Deey  (1),  where  the  plaintiffs  Stracey,  Ross,  Stracey  v. 
and  others,  were  in  partnership  as  grocers,  and  Ross     ee^' 
was  the  only  person  who  appeared  to  the  public  as  con- 
cerned in  the  partnership  business.     The  defendant  had 
dealt  with  Ross,  and  had  become  indebted  for  grocery 
supplied  by  him.     On  the  other  hand,  the  defendant 
had  expended  money  for  Ross,  and  had  done  so  on  the 
supposition  that  the  monies  thus  expended  could  be  set 
off  against  what  was  due  for  the  grocery.    The  plaintiffs, 
however,  contended  that  this  set-off  could  not  be  made; 
but  Lord  Kenyon  held  that  as  the  defendant  had  a  good 
defence  by  way  of  set-off  against  Ross,  and  had  been  by 
the  conduct  of  the  plaintiffs  led  to  believe  that  Ross  was 
the  only  person  he  contracted  with,  they  could  not  pull 
off  the  mask  and  claim  payment  of  debts  supposed  to 
be  due  to  Ross  alone,  without  allowing  the  defendant 
the  same  advantages  and  equities  in  his  defence  as  he 
would  have  had  in  an  action  brought  by  Ross  solely  (m).1 

In  this  case,  all  the  partners  except  Ross  were  dor- 
mant, and  by  the  terms  of  the  agreement  into  which  all 
had  entered,  Ross  alone  was  to  be  the  apparent  trader. 

(k)  Wallace  v.  Kelsall,  7  M.  &  W.  264,  is  the  other  way,  but 
is  to  be  explained  by  the  old  technical  rules  of  pleading,  which 
are  now  abolished,  see  ante,  p.  269;  Piercy  v.  Fynney,  12  Eq.  69; 
Nottidge  v.  Pritchard,  2  Cl.  &  Fin.  379. 

(/)  7  T.  R.  361,  note,  and  2  Esp.  469.  See,  too,  Teed  r.  El- 
worthy,  14  East,  213,  and  De  Mautort  v.  Saunders,  1  B.  &  Ad. 
1  398.  overruling  Dubois  v.  Ludert,  5  Taunt.  609. 

(m)  See  Cooke  v.  Eshelby,  12  App.  Ca.  271 ;  George  ?'.  Clagett, 
7  T.  R.  359;  Borries  v.  Imperial  Ottoman  Bank,  L.  R.  9  C.  P.  38. 

1  Bryant  v.  Clifford,  27  Vt.  664  (1854);  Emerson  v.  Baylies,  19 
Pick.  55  (1837). 
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His  co -partners  were  therefore  simply  in  the  position 
of  undisclosed  principals,  and  were  treated  accordingly 
by  the  Court. 

In  Gordon  v.  Ellis,  (n),  which  has  been  before  re- 
ferred to,  an  attempt  was  made  to  extend  the  principle 
on  which  Lord  Kenyon  decided  Stracey  v.  Deey,  to  all 
cases  in  which  one  partner  only  transacts  the  business 
of  the  firm,  and  becomes  himself  indebted  to  the  ner- 
son  with  whom  he  deals.  But  it  was  held,  and  rightly, 
that  a  person  liable  to  be  sued  by  a  firm  cannot  set  off 
a  debt  due  from  one  only  of  its  members,  on  the  ground 
that  he  only  was  delt  with  by  the  defendant,  unless  it 
can  be  shown  that  the  other  members  of  the  firm  in- 
duced the  defendant  by  their  conduct  to  treat  their  co- 
partner as  the  only  person  with  whom  the  defendant 
had  to  do  (o).1 

*  But  here  again  it  is  to  be  observed,  that  if  the  debt 
due  from  one  partner  can  be  treated  as  due  from  the 
firm,  that  debt  may  be  set  off  against  another  debt  due 
to  it.  This  is  illustrated  by  the  same  case  of  Gordon  v. 
Ellis  (p),  where  in  an  action  by  a  firm  for  money  due 
to  it  from  the  defendant  for  goods  of  the  firm  sold  by 
him,  the  latter  was  held  entitled  to  set  off  a  debt  due  to 
him  for  an  advance  made  by  him  to  one  of  the  partners 
on  account  of  those  goods.  The  Court  thought  that 
although  the  money  was  advanced  to  one  partner  only, 
the  defendant  had  a  right  to  treat  it  as  an  advance  to 
the  firm  made  on  that  partner's  requisition,  whilst  act- 
ing within  the  scope  of  his  apparent  authority  as  agent 
of  the  firm.%  In  point  of  fact,  the  defendant,  instead  of 
waiting  until  he  had  sold  the  goods,  and  then  handing 
over  the  money  produced  by  their  sale,  made  a  payment 
on  account  ;  and  he  sought  nothing  more  than  to  have 
the  amount  so  prepaid  deducted  from  the  sum  for 
which  he  sold  the  goods. 

It  sometimes  happens  that  in  order  to  avoid  a  de- 
fence of  set-off,  a  plaintiff  who  is  indebted  to  a  firm 

(n)  2  C  B.  821,  ante,  p.  293. 

(o)  See  Ramazotti  v.  Bowring,  7  C.  B.  N.  S.  851  ;  Bonfield  v. 
Smith  12  M.  &  W.  405  ;  ante,  p.  280  ;  and  Baring  v.  Corrie,  2  B. 
&  A.  137. 

(p)  7  Man.  &  Gr.  607. 

1  The  rule  laid  down  in  Gordon  v.  Ellis  and  repudiated  in  the 
text,  that  is,  that  if  B.  buys  goods  of  A.  on  the  supposition  that 
A.  is  dealing  alone,  and  knows  nothing  of  A.'s  connection  with  a 
firm,  B. 's  rights  of  set  off  will  not  be  interfered  with  on  account 
of  the  existence  of  A.'s  partners,  is  held  in  Lauib  v.  Brolaski,  38 
Mo.  51  (1866)  ;  Sloan  v.  McDowell,  71  N.  Ca.  356  (1874).  See 
Dob  v.  Halsey,  16  Johns,  34  (1861). 
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sues  one  of  its  members  alone  for  a  debt  owing   to  the  Bk.  II.  Chap, 
plaintiff  by  the  firm.     In  such  a  case,   the  defendant  3-  Scct-  2- 
may  require  his  co-partners  to  be  joined   (g).     Again,  by  suing 
if  a  firm  holds  a  note  of  a  person  to  whom   it  is  itself  one  partner, 
indebted,  and  in  order  to  deprive  him  of  his  right  of 
set-oft',  indorses  the  note  to  one  of  its  members,  and  he 
alone  sues  on  it,  a  defence  disclosing  the  facts  and  set- 
ting off  the  debt  owing  to  the  defendant  by  the  firm 
will  be  good  (r). 

The  provisions  of  the  Judicature  acts  relating  to  the  Set-o'ff  where 
assignment  of  debts  (ante,  p.  285)  has  greatly  facilitat-  there  has 
ed  defences  by  way  of  set-off  where  there  has  been  a 
change  in  a  firm.     The  principles  applicable  to  such  ' 
cases  are  well  illustrated  by  the  following  decision. 

In  Cavendish  v.  Geaves,  (s),  the  plaintiff  was  in-  Cavendish  v. 
debted  on  bonds  to  a  firm  of  bankers.  Many  changes  Geaves. 
in  the  firm  took  *  place,  and  the  bonds  in  question  were  L  ^" '  J 
on  each  change  assigned  by  the  old  to  the  new  firm. 
The  plaintiff  had  an  account  with  the  bank  as  one  of 
its  customers,  and  when  the  bank  stopped  payment  a 
balance  was  owing  to  him  on  that  account  ;  but  the 
bonds  had  been  previously  assigned  to  third  parties, 
without  notice  however  to  the  plaintiff.  The  question 
then  arose,  whether,  notwithstanding  the  various  changes 
in  the  firm,  and  the  assignment  of  the  bonds,  the  plain- 
tiff was  entitled  to  set-off  against  the  debt  due  from 
him  on  the  bonds,  the  amount  due  to  him  as  a  customer 
of  the  bank,  and  it  was  held  that  he  was.  The  judg- 
ment in  this  case  is  peculiarly  instructive,  and  the  fol- 
lowing extract  from  it  is  submitted  to  the  reader  with- 
out apology.  * 

"  If  a  customer  borrow  money  from  his  bankers  and  give  a  Effect  of 
bond  to  secure  it,  and  afterwards,  on  the  balance  of  his  general  assignments 
banking  account  a  balance  is  due  to  the  customer  from  the  same  'riianD.ps  ]n 
bankers  who  are  the  obligees  of  the  bond,  a  right  to  set  off  the  jjrm  on 
balance  against  the  money  due  on  the  bond  will  exist  both  at  right  of  set- 
law  and  in  equity  (<).  ollt- 

"  If  the  firm  were  altered  and  the  bond  assigned  by  the  origi- 
nal obligees  to  the  new  firm,  and  notice  of  that  assignment  were 
given  to  the  debtor,  and  if  after  this  a  balance  were  due  to  him 

(q)  Ord.  xvi.  r.  11.  See  Stackwood  v.  Dunn,  3  Q.  B.  823,  and 
Bonfield  v.  Smith,  12  M.  &  W.  405. 

(r)  Puller  v.  Roe,  1  Peake,  N.  P.  260. 

(*)  24  Beav.  163.  See,  also,  Jeffreys  v.  Agra  and  Masterman's 
Bank,  2  Eq.  674  ;  and  as  to  set-off  at  law  as  against  the  assignee 
of  a  debt  after  notice  of  the  assignment,  Watson  v.  Mid- Wales 
Rail.  Co.,  L.  R.  2  C.  P.  593. 

(t)  Roxburghe  v.  Cox,  17  Ch.  D.  520. 
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r>k.  II.  Chap,  from  the  new  firm  (the  assignees  of  the  bond),  then  no  right  ol 

•'•  Beet.  2.        set-off  would  exist  at  law,  because  the  assignment  of  the  chose 

Effect  of          *n  Action  would  be  inoperative  at  law,  and  the  obligees  of  the 

assignments    bond,  and  the  debtor  on  the  general  account  would  be  different 

and  changes    persons;  but  as  in  equity  the  persons  entitled  to  the  bond,  and 

^  htof 'set      **ie  Debtors  on  tne  general  account,  would  be  the  same  persons, 

off  a  right  to  set-off  would  exist  in   this  court,   and  the  customer 

would  in  equity  be  entitled  to  set  off  the  balance  due  to  him 

against  the  bond  debt  due  from  him. 

"  If  after  the  bond  had  been  given  it  had  been  assigned  to 
strangers,  and  no  notice  of  that  assignment  had  been  given  to 
the  original  debtor  (the  obligor  ol  the  bond),  then  his  rights 
would  remain  the  same.  Thus,  if  the  assignment  had  been  made 
to  the  stranger  before  any  alteration  of  the  firm  then  the  right  ot 
set-off  would  still  remain  at  law,  where  the  obligees  of  the  bond 
and  the  debtors  on  the  general  account  would  be  the  same  per- 
sons, and  in  equity  also,  if  the  matter  on  account  were  brought 
here,  as  the  assignees  of  the  chose  in  action  would  be  bound  by 
the  equities  affecting  their  assignors. 

"  But  if  notice  of  that  assignment  had  been  given  to  the  origi- 
nal debtor,  no  right  of  set-off  would  exist  in  this  court  for  the 
balance  subsequently  due  by  the  bankers  to  the  obligor;  because 
the  persons  entitled  to  the  bond  would,  as  the  obligor  knew.  In- 
different persons  from  the  debtors  to  him  on  the  general  account 
with  whom  he  had  continued  to  deal. 

"  If  the  assignment  of  the  bond  had  been   made  to  the  new 
[  *298]          firm  with  *  notice  to  the  obligor  they  would,  if  debtors  on  the 
general  account,  be  liable  to  the  same  rights  of  set-oft  in  equity 
as  if  they  had  been  the  obligees. 

"If,  after  the  alteration  of  the  firm  and  after  the  assignment 
of  the  bond  to  the  new  firm,  with  notice  to  the  debtor  or  obligor 
of  that  assignment,  an  assignment  had  been  made  of  the  bond  to 
strangers,  and  no  notice  of  that  second  assignment  given  to  the 
obligor,  then  the  rights  of  set-off  would  still  remain  to  him  in 
equity  as  against  the  first  assignees  of  whose  assignment  he  had 
notice,  and  the  second  assignees  would  in  equity  be  bound  by  it. 
because,  as  I  have  stated,  the  assignees  of  the  bond  take  it  sub- 
ject to  all  the  equities  which  affect  the  assignors." 

The  court,  after  laying  down  these  general  propositions,  came 
to  the  conclusion  on  the  evidence  in  the  case,  that  the  plaintiff 
was  informed  that  the  successive  firms  with  which  he  dealt  as 
customers,  were  his  creditors  in  respect  of  the  bonds,  but  that  he 
had  no  notice  of  their  assignment  by  the  firm  which  stopped  pay- 
ment to  the  holders  of  them,  and  that  therefore  he  was  entitled, 
even  as  against  such  holders,  to  set  off  what  was  due  to  him  as  a 
customer  of  the  bank  when  it  stopped  payment. 

The  above  decisions  are  sufficient  to  show  that  in  al- 
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lowing  debts  to  be  set  off  against  each  other,  courts  of  Bk.  II.  Chap, 
equity  went  far   beyond  courts  of  law,  although  they  »•  Sect.  3. 
did  not  introduce  any  new  principle  of  set-off.     The 
truth  of  this  was  still  more,  apparent  from  the  cases  in 
which  set-off  was  not  allowed,  one  of  the  debts  being 
joint  and  the  other  several  only. 


SECTION  III. — OF  EXECUTION  AGAINST  PARTNERS  FOR  THK 
DEBTS  OF  THE  FIRM. 

If  a  judgment  has  been  obtained  against  several  per-  Execution 
sons  sued  jointly,  the  writ  of  execution  founded  on  the  agajnst 
judgment  must  be  against  all  of  them,  and  not  against 
some  or  one  of  them  only;  for  the  judgment  does  not 
warrant  such  a  writ  (u).  But,  although  the  writ  of 
execution  on  a  joint  judgment  must  be  joint  in  form,  it 
may  be  levied  upon  all  or  any  one  or  more  of  the  per- 
sons named  in  it;  for  each  is  liable  to  the  judgment 
creditor  for  the  whole,,  and  not  for  a  proportionate  part 
of  the  *  sum  for  which  judgment  is  obtained  (x).  The  [  299] 
consequence  of  this  is  that  the  sheriff  may  execute  a 
writ  issued  against  several  partners  jointly,  either  on 
their  joint  property,  or  on  the  separate  property  of  any 
one  or  more  of  them,  or  both  on  their  joint  and  on  their 
respective  separate  properties;  and  so  long  as  there  is, 
within  the  sheriff's  bailiwick,  any  property  of  the  part- 
ners, or  any  of  them,  a  return  of  nulla  bona  is  impro- 
per (y).1  Of  course,  if  the  judgment  creditor  has  had 
execution  and  satisfaction  against  one  of  the  partners, 
he  cannot  afterwards  go  against  any  of  the  others  (z); 
but  the  important  point  to  observe  is,  that  the  sheriff  is 
not  bound  to  levy  on  the  goods  of  the  firm  before  hav- 
ing recourse  to  the  separate  properties  of  its  members, 
and  that  they  cannot  require  the  sheriff  to  execute  the 
writ  in  one  way  rather  than  another.2 

(w)  See  Penoyer  ?>.  Brace,  1  Lord  Raymond,  244;  Clarke  v. 
Clement,  6  T.  R.  526;  2  Wms.  Saund.  72  /;  Bab.  Ac.  Exec.  G.  1. 

(x]  See  per  De  Grey,  C.  J. ;  in  Abbott  ?;.  Smith,  2  Win.  Blacks. 
949;  and  Herries  v.  Jamieson,  5  T.  R.  556,  per  Lord  Kenyon. 

(y)  See  Jones  v.  Clayton,  4  M.  &  S.  349. 

(z)  See  Com.  Dig.  Execution,  H. 

1  Saunders?*.  Reilly,  105  N.  Y.  12  (1887);  Leinkauff  7'.  Mun- 
ter,  76  Ala.  194  (1884);  Bray  v.  Seliginan,  75  Mo.  31  (1881). 

2  Crowninshield  v.  Strobe'],  2  Brev.   (S.   Ca.)  80  (1806),  is  to 
the  effect  that  partnership  property  must  first  be  exhausted  be- 
fore recourse  can  be  had  to  the  separate  property  of  the  firm. 
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[  *  300] 


Similar  rules  are  applicable  to  attachments  of  debts 
under  the  Common  law  procedure  act,  1854  (17  A:  18 
Viet.  c.  125,  §  61),  it  having  been  determined  that  a 
judgment  creditor  of  three  persons  can,  under  the  act  in 
question,  attach  debts  owing  to  any  one  or  more  of  his 
judgment  debtors  (a). 

The  extent  to  which  the  right  to  levy  execution  against 
the  effects  of  a  firm  is  affected  by  bankruptcy  will  be 
examined  hereafter. 

The  procedure  on  a  judgment  against  a  firm  (6)  is 
regulated  by  Order  XLIL,  Rule  10,  which  is  as  fol- 
lows:— 

Where  a  judgment  or  order  is  against  a  firm,  execution  may 
issue  : — 

(a)  Against  any  property  of  the  partnership  ; 

(6)  Against  any  person  who  has  appeared  in  his  own  name  under 
Order  XII,  Rule  15,  or  who  has  admitted  on  the  pleadings  that 
he  is,  or  has  been  adjudged  to  be.  a  partner  ; 

(c)  Against  any  person  who  has  been  served,  as  a  partner,  with 
the  writ  of  summons,  and  has  failed  to  appear. 

If  the  party  who  has  obtained  judgment  or  an  order  claims  to 
be  entitled  to  issue  execution  against  any  other  person  as  being 
a  member  of  the  firm,  he  may  apply  to  the  Court  or  a  Judge  for 
leave  so  to  do  ;  and  the  Court  or  Judge  may  give  such  leave  if  the 
liability  be  not  disputed,  or,  if  such  liability  *be  disputed,  may 
order  that  the  liability  of  such  person  ,be  tried  and  determined  in1 
any  manner  in  which  any  issue  or  question  in  an  action  may  be 
tried  and  determined. 


It  is  not  clearly  said  in  this  rule  that  execution  must 
first  be  levied  against  the  joint  estate  of  the  firm  before 
having  recourse  to  the  separate  estates  of  the  members; 
and,  having  regard  to  the  previous  well-established  prac- 
tice, the  rule  cannot  be  construed  as  rendering  such  a 
course  necessary. 

The  proper  mode  of  entering  up  judgment  has  been 
already  considered,  ante,  p.  266. 

Execution  If  judgment  is  entered  up  against  a  firm  in  its  mer- 

on  judgment  cantile  name,  execution  can  only  issue  without  leave 
agains^  foe  property  of  the  firm  (c),  or  against  those  per- 
sons specially  mentioned  in  Order  XLIL,  Rule  10,  other 
persons  sought  to  be  made  liable  must  be  proceeded 
against  in  some  other  way  and  some  judgment  or  order 

(a)  Miller  r.  Mynn,  1  E.  &  E.  1075. 

(ft)  The  firm  here  means  the  partners  when  the  cause  of  action 
accrued,  ante,  p.  265. 

(c)  If  there  is  a  receiver,  application  must  be  made  to  the 
court,  Kewney  r.  Attrill,  34  Ch.  D.  345. 


against  firm. 
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must  be  obtained  against  them  establishing  their  liabil-  Bk.  II.  Chap, 
ity  before  execution  can  issue  against  them    (d).     An  3-  Sect.  3. 
action  founded  on  the  judgment  may  be  brought  against 
them,  and  it  is  not  necessary  to  proceed  by  an  issue  and 
an  order  under  the  rule  (e).     But  the  judgment  cannot 
be  made  the  foundation  of  a  debtor's  summons  in  bank- 
ruptcy against  them  if  they  dispute  their  liability;  for 
in  the  case  supposed  their  liability  in  respect  of  the 
judgment  has  not  yet  been  established  (/).  • 

The  mode  of  taking  in  execution  the  share  of  one 
partner  on  a  separate  judgement  against  him  will  be  ex- 
amined hereafter  (see  Bk.  III.  c.  5,  §  4.) 

(d)  Davis  v.  Morris,  10  Q.  B.  D.  436. 

(e)  Clarke  v.  Callen,  9  Q.  B.  D.  355. 

(/)  Exparte  Young,  19  Ch.  D.  124  ;  Ex  parte  Blain,  12  Ch.  D. 
522,  where  the  alleged  debtor  was  a  foreigner  residing  abroad. 
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NOTE, 

We  suggest  to  our  patrons  that,  to  facilitate  the  labor  of  the 
Judges  and  Reporters,  they  cite  the  TOP  PAGING  of  books  of 
our  SERIES,  and  add  [TEXT  BOOK  SERIES.]— Editor. 
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*BOOK  III.  [*3oi] 

OF  THE  EIGHTS  AND  OBLIGATIONS  OF  MEM- 
BERS OF  PARTNERSHIPS  BETWEEN  THEM- 
SELVES. 


CHAPTER  I. 

OF  THE  RIGHT  TO  TAKE  PART  IN  THE  MANAGEMENT 
OF  THE  AFFAIRS  OF  THE  FIRM. 

IN  partnerships,  the  good  faith  of  the  partners  is  g^  jjj 
pledged  mutually  to  each  other  that  the  business  shall  Chap.  1. 
be  conducted  with  their  actual  personal  interposition,  Each  member 
so  that  each  may  see  that  the  other  is  carrying  it  on  for  of  partner- 
their  mutual  advantage  (a). 

In  the  absence  of  an  express  agreement  to  the  con-  in  its 
trary,  the  powers  of  the  members  of  a  partnership  are  manage- 
equal,  even  although  their  shares  may  be  unequal;  and 
there  is  no  right  on  the  part  of  one  or  more  to  exclude 
another  from  an  equal  management  in  the  concern  (b). 
Moreover,  if  two  persons  are  in  partnership,  and  one 
of  them  mortgages  all  his  share  and  interest  therein  to 
the  other,  the  latter  will  not  be  permitted,  during  the 
continuance  of  the  partnership,  to  avail  himself  of  his 
rights  as  a  mortgagee  and  to  exclude  his  co-partner 
from  interference  in  the  partnership  (c).  Indeed, 
speaking  generally,  it  may  be  said  that  nothing  is  con- 
sidered as  so  l«udly  calling  for  the  interference  of  the 
Court  between  partners,  as  the  improper  exclusion  of 
one  of  them  by  the  others  from  taking  part  in  the  man- 
agement of  the  partnership  business  (d). 

(ft]  Per  Lord  Eldon  in  Peacock  v.  Peacock,  16  Ves.  51. 

(6)  Rowe  v.  Wood,  2  Jac.  &  W.  558;  see,  too,  Lloyd  v.  Loaring, 
6  Ves.  777. 

(c]  Rowe  v.  Wood,  2  Jac.  &  W.  558. 

('0  See,  in  addition  to  the  cases  last  cited,  Goodman  v.  Whit- 
comb,  1  Jac.  &  W.  589;  Marshall  v.  Colman,  2  ib.  266. 
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[  *  302]  *  It  need,  however,  hardly  be  observed  that  it  is  per- 

Bk.  III.          fectly  competent  for  partners  to  agree  that  the  inanage- 
Chap.  1.      ^  ment  of  the  partnership  affairs  shall  be  confided  to  one 
Unless  other-  or  more  of  their  number  exclusively  of  the  others;  and 
wise  agreed,    that  where  such  an  agreement  is  entered  into,  it  is  not 
competent  for  those  who  have  agreed  to  take  no  part  in 
the  management,  to  transact  the  partnership  business 
without  the  consent  of  all  the  other  partners.     But,  as 
was  seen  in  an  earlier  part  of  the  treatise,  every  mem- 
ber of  an  ordinary  firm  is  primd  facie  its  agent  for  car- 
rying on  its  business  in  the  usual  way  (e) ;  and  persons 
dealing  with  a  partner  within  the  limits  of  his  apparent 
authority,  are  entitled  to  hold  the  firm  answerable  for 
his  conduct,  unless  such  persons  had  distinct  notice  that 
his  real  authority  was  less  extensive  than  they  had  a 
right  to  assume  it  to  be. 

(e)  Ante,  book  ii.  ch.  1. 
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*  CHAPTER  II.  [*303] 


OF  THE  GENERAL  DUTY  OF   PARTNERS   TO   OBSERVE 
GOOD  FAITH. 


SECTION  I. — PKELIMINAKT  KEMARKS. 

In  societatis  contractibus  fides  exuberet  (a).     The  ut-  Bk.  III. 
most  good  faith  is  due  from  every  member  of.  a  part-  Chap.  2  Sect. 

nership  towards  every  other  member;  and  if  any  dis-  _ 

pute  arise  between  partners  touching  any  transaction  High  stand- 
by which  one  seeks  to  benefit  himself  at  the  expense  of  ard  of 
the  firm,  he  will  be  required  to  show,  not  only  that  he  houo.ur  re~ 
has  law  on  his  side,  but  that  his  conduct  will  bear  to  be  among 
tried  by  the  highest  standard  of  honour  (6).     Thus,  if  partners, 
one  partner  knows  more  about  the  state  of  the  partner- 
ship accounts  than  another,  and  concealing  what  he 
knows,  enters  into  an  agreement  with  that  other,  rela- 
tive to  some  matter  as  to  which  a  knowledge  of  the  state 
of  the  accounts  is  material,  such  agreement  will  not  be 
allowed  to  stand  (c).1 

This  obligation  to  perfect  fairness  and  good  faith,  is,  and  among 
moreover,  not   confined    to  persons  who  actually  are  those  about 
partners.     It  extends  to  persons  negotiating  for  a  part-  *°  become 
nership,  but  between  whom  no  partnership  as  yet  ex- 
ists  (d)  ;2  and  also  to  persons  who  have  dissolved  part-  and  among 

(a)  Cod.  iv.  tit.  37,  1.  3. 

(b)  See  Blisset  v.  Daniel,  10  Ha.  522,  536.     Compare  Cassels  v. 
Stewart,  6  App.  Ca.  64,  noticed  infra,  which  shows  how  difficult 
it  is  to  apply  this  general  principle. 

(c)  See  Maddeford  v.  Austwick,  1  Sim.  89. 

(d)  See  Hichensf.  Congreve,  1  R.  &  M.  150;  Fawcett  v.  White- 
house,  ib.  132. 

1  See  Brigham  v..Dana,  29  Vt.  1   (1856);  Sexton  v.  Sexton,  9 
Graft,  204   (1852)-;   Nicholson  v.  .Janeway,  16  N.   J.   Eq.   285 
(1863). 

2  If  A.  and  B.  negotiate  with  each  other  for  the  formation  of 
a  business  firm,  they  are  at  liberty  each  to  drive  as  advantage- 
ous a  bargain  for  himself  as  he  can.     Uhler  «.  Semple,  20  N.  J. 
Eq.  288  (1869);  but  neither,  when  he  negotiates  with  strangers 
on  behalf  of  the  proposed  firm,  can  enter  into  any  collateral  agree- 
ment for  his  own  private  benefit.     Densniore  Oil  Co.  v.  Deusmore, 
64  Pa.  St.  43  (1870.) 
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L 

[  *  304] 
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have  ceased 
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Each  must 
do  his  duty. 


Principle  of 
good  faith 
the  basis  of 
the  internal 
law  of  part- 
nership. 


nership  but  who  have  not  completely  wound  up  and 
settled  the  partnership  affairs  (e);1  and  most  especially 
is  good  faith  required  to  be  observed  when  one  *partner 
is  endeavouring  to  get  rid  of  another,  or  to  buy  him 
out  (/). 

Notwithstanding  the  universal  application  to  partners 
of  the  rule  requiring  perfect  good  faith,  if  one  partner 
repudiates  the  contract  of  partnership  and  will  not  per- 
form his  duty  towards  his  co-partners,  ho  cannot  justly 
complain  if  they  in  return  decline  to  treat  him  on  a 
footing  of  equality  with  themselves  (g).  As  observed 
by  Lord  Eldon  in  Const  v.  Harris:  "A  partner  who 
complains  that  the  other  partners  do  not  do  their  duty 
towards  him,  must  be  ready  at  all  times  and  offer  him- 
self to  do  his  duty  towards  them"  (/i).2  But  if  a  part- 
ner has  been  set  at  defiance  by  his  co-partners;  if  they 
have  denied  that  he  is  a  partner,  and  that  he  has  any 
right  to  interfere  in  the  partnership,  they  can  derive 
no  advantage  from  the  circumstance  that  he  has  not: 
performed  his  duty  to  them  (i). 

A  partner  whose  rights  are  denied  should  be  prompt 
in  asserting  them,  or  he  may  be  seriously  prejudiced. 
This  subject  will  be  further -ad  verted  to  in  that  part  of 
the  work  which  relates  to  the  defences  to  actions  be- 
tween partners  (k). 

The  foregoing  general  principles  may  be  regarded  as 
the  basis  of  the  law  of  partnership,  so  far  as  it  relates 
to  the  rights  and  obligations  of  partners  as  between 
themselves,  and  they  will  be  found  to  be  more  or  less 
illustrated  throughout  the  whole  of  the  present  book. 
Those  cases,  however,  which  more  especially  relate  to 
the  obligation  of  partners  not  to  benefit  themselves  at 
the  expense  of  their  co-partners,  and  to  the  rights  of 
majorities,  require  to  be  especially  noticed. 

(e)  See  Lees  v.  Laforest,  14  Beav.  250;  Clegg  v.  Fishwick,  1 
Mac.  &  G.  294;  Perens  v.  Johnson,  3  Sin.  &  G.  419;  Clements  v. 
Hall,  2  De  G.  &  J.  173. 

(/)  Blisset  v.  Daniel,  10  Ha.  493;  Maddeford  v.  Austwic-k,  1 
Sim.  89;  Perens  v.  Johnson,  3  Sin.  &  G.  419;  Chandler  r.  Dorset  t, 
Finch,  431.  As  to  withholding  information,  see  McLure  r.  Kip- 
ley,  2  Mac.  &  G.  274. 

(g)  See  McLure  v.  Ripley,  2  Mac.  &  G.  274;  Reilly  v.  Wul.sh, 
11  Ir.  Eq.  22. 

(h)  Turn.  &  R.  524. 

(t)  See  Dale  v.  Hamilton,  2  Ph.  276. 

(k)  Infra,  ch.  10,  £  3. 

1  See  Betts  v.  June,  51  N.  Y.  274  (1872);  Warren  v.  Rclwin- 
wald.  62  Cal.  56  (1882);  Beam  v.  Macomber,  33  Mich.  127  (18781 
Jones  r.  Dexter.  130  Mass.  380  (1881). 

2  Rhea  v.  Tathem,  1  Jones  (N.  C.)  Eq.  290  (        ). 
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*  SECTION  IT. — OF  THE  OBLIGATION  OF  PARTNERS  NOT  TO  [*305] 
BENEFIT  THEMSELVES  AT    THE  EXPENSE  OF   THEIR  CO- 
PARTNERS. 

Good  faith  requires  that  a  partner  shall  not  obtain  a  Bk.  III. 
private  advantage  at  the  expense  of  the  firm.     He  is  Chap.  2.  Sect. 

"bound  in  all  transactions  affecting  the  partnership,  to  11 

do  his  best  for  the  common  body,  and  to  share  with  his  No  partner 
co-partners  any  benefit  which  he  may  have  been  able  to  all°wed  to  • 
obtain  from  other  people,  and  in  which  the  firm  is  in  s^e^  ^^ 
honour  and  conscience  entitled  to  participate;  Semper  expense  of 
enim  non  id  quod  privatim  interest  unius  ex  sociis  ser-  firm. 
vari  solet,  sed  quod  societati  expedit  (I). 

There  are  two  modes  in  which,  more  especially,  part- 
ners attempt  unfairly  to  acquire  gain  at  the  expense  of 
their  co-partners,  viz.,  1,  by  directly  making  a  profit  out 
of  them;  and  2,  by  appropriating  to  themselves  benefits 
which  they  ought  to  have  acquired,  if  at  all,  for  the 
common  advantage  of  the  firm.  It  will  be  convenient 
to  advert  to  each  of  these  modes  in  turn. 

In  the  first  place,  then,  it  may  be  laid  down   as  a  j  Derivin^ 
general  rule,  that  one  partner  is  not  allowed  to  derive  profit  from 
profit  at  the  expense  of  the  firm  from  any  dealings  be-  dealings  with 
tween  him  and  the  partnership,  unless  it   is  clearly  t  e 
agreed  that  he  is  to  have  such  profit.     For  example,  if  Sale  to  firm, 
a  partner  is  buying  or  selling  for  a  firm,  he  cannot  sell 
to  it  or  buy  from  it  at  a  profit  to  himself. 

In  Bentley  v.  Craven  (m),  one  of  the  several  part-  Bentley  t. 
ners  was  employed  to  purchase  goods  for  the  firm.  He,  Craven, 
unknown  to  his  co-partners,  supplied  them,  at  the 
market  price,  with  goods  previously  bought  by  him- 
self when  the  price  was  lower,  and  he  so  made  a  con- 
siderable profit.  But  it  was  held  that  the  transaction 
couid  not  be  sustained,  and  that  he  was  accountable  to 
the  firm  for  the  profit  thus  made.  The  Master  of  the 
Rolls  in  delivering  judgment,  observed:  "The  case  is 
this, — Four  partners  established  a  partnership  for  re- 
fining sugar;  one  of  them  is  a  wholesale  grocer,  and 
from  his  business  is  peculiarly  cognizant  with  the  vari- 
ations in  the  sugar-market,  and  has  great  skill  in  buy- 
ing sugar  at  a  right  and  proper  time  for  the  business. 
Accordingly  the  business  of  selecting  and  *purchasing  [  *  306] 
the  sugar  for  the  sugar  refinery  is  entrusted  to  him. 
He  being  the  person  to  buy,  it  is  his  duty  and  business 
to  employ  his  skill  in  buying  for  the  sugar  refinery  at 
the  time  he  thinks  most  beneficial  Having  according 

(I)  Dig.  xvii.  tit.  2 pro  socio,  L  65,  §  5. 
(m)  18  Beav.  75. 


378 


DUTY  TO  OBSERVE  GOOD  FAITH. 


Bk.  III. 
Chap.  2.  Sect. 
2. 


Purchase 
from  firm. 
Dunne  v. 
English. 


Full  dis- 
closure 
necessary. 


Authority  to 
sell  at  a 
given  price 
no  waiver  of 
share  ot 
higher  price. 


to  his  skill  and  knowledge  bought  sugar  at  a  time  when 
he  thought  it  likely  to  rise,  and  it  having  risen,  and  the 
firm  being  in  want  of  some,  he  sells  his  own  sugars  to 
the  firm  without  letting  the  partners  know  that  it  was 
his  sugar  that  was  sold."  Being  the  agent  for  the  firm 
for  buying  sugars,  he  sold  his  own  sugars  to  the  firm 
and  made  a  profit,  and  the  firm  was  held  entitled  to 
that  profit  accordingly.1 

In  Dunne  v.  English  (n),  the  plaintiff  and  the  de- 
fendant had  agreed  to  buy  a  mine  for  50,OOOZ.,  with  a 
view  to  re-sell  it  at  a  profit.  It  was  ultimately  arranged 
that  the  defendant  should  sell  it  to  certain  persons  for 
60,OOOZ.,  and  that  the  profit  of  10,OOOZ.  should  be 
equally  divided  between  the  plaintiff  and  the  defend- 
ant. The  defendant,  however,  in  fact  sold  the  mine  for 
much  more  than  60,000/.  to  a  company  in  which  he  him- 
self had  a  large  interest.  The  plaintiff  was  held  entitled 
to  one-half  of  the  whole  profit  made  by  the  re-sale. 

There  was  in  this  case  some  evidence  that  the  plain- 
tiff knew  that  the  defendant  had  some  interest  in  the 
purchase  beyond  his  share  of  the  known  profit  of  10,- 
OOOZ. ;  but  the  plaintiff  did  not  know  what  that  interest 
was,  and  the  real  truth  was  concealed  from  him.  It 
was  held  that  the  defendant  being  the  plaintiff's  part- 
ner, and  expressly  entrusted  with  the  conduct  of  the 
sale,  was  bound  fully  to  disclose  the  real  facts  to  the 
plaintiff,  and  not  having  done  so,  could  not  exclude  him 
from  his  share  of  the  profits  which  the  defendant  real- 
ised by  the  sale  (o). 

This  case  also  shows,  what  indeed  is  obvious  enough 
without  authority,  that  one  partner  who  authorises  an- 
other to  sell  partnership  property  at  a  given  price,  does 
not  thereby  deprive  himself  of  his  right  to  sbare  a 
higher  price  if  a  higher  price  should  be  realised  (p). 

(n)  18Eq.  524. 

(o)  See,  also,  Imp.  Merc.  Credit  Assoc.  v.  Coleman,  L.  R.  6  H. 
L.  189. 

(p)  See,  also,  Parker  v.  McKenna,  10  Ch.  96,  and  De  Bussche 

1  If  A.,  a  member  of  the  firm  of  A.  &  B.,  secure  an  option  to 
purchase  a  property  and  afterwards  sell  it  to  his  firm  at  an  ad- 
vance, he  must  account  to  his  partner  for  his  profits;  so  if  he  re- 
ceive from  the  vendee  a  commission  for  negotiating  the  sale. 
Emery  v.  Parrott,  107  Mass.  9,5  (1871);  Grant  r.  Hardy,  .'!:;  Wis. 
<><>*  1*873);  Densmore  Oil  Co.  v.  Densrnore,  64  Pa.  St.  43  (l.<70i; 
and  if  A.  divide  his  commissions  with  C.,  he  must  ncvertlu -less 
account  for  the  whole  of  them.  Grant  v.  Hardy,  :;:!  Wis.  (i'iS 
(1873).  If  A.  enter  into  a  partnership  with  D.  to  carry  out 
the  transaction.  D.  knowing  of  A.'s  wrong-doing,  they  are 
both  jointly  and  severally  liable  to  account  to  B.  for  their  profits. 
Emery  v.  Parrott,  107  Mass.  95  (1871). 
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*  The  same  principles  apply  to  attempts  made  by  [  *  307] 
partners  to  secure  for  themselves  benefits  which  it  was  Bk.  III. 
;heir  duty  to  obtain,  if  at  all,  for  the  firm  to  which  Chap. 2- Sect- 
;hey  belong  (q).  J 

Thus  in  Carter  v.  Horne(r),  the  plaintiff  and  the  de-  2.  Obtaining 
rendant  agreed  for  the  purchase  of  an  estate  in  moities  Den.efite 
Between  them.     The  estate  was  subject  to  several  in-  honou/11 
jumbrances,  which  were  to  be  discharged  out  of  the  belong  to  the 
purchase  money.     The  defendant  had  abatements  made  firm, 
to  him  by  some  of  the  incumbrancers  of  several  sums  Carter  v. 
due  for  interest  and  otherwise,  which  they  in  consider-  Home, 
ation  of  services  and  friendship  agreed  should  be  to  his 
own  use.     However,  on  a  bill  brought  against  him  by 
his  co- purchaser  for  an  account  of  the  rents  and  profits, 
the  Court  would  not  allow  the  defendant  the  exclusive 
benefit  of  these  abatements,  but  held  that  he  must  ac- 
count for  them  ;  the  purchase  being  made  for  the  equal 
benefit  of  both  parties,  and  on  a  mutual  trust  between 
them.1 

It  has  been  decided  more  than  once,  that  if  one  part-  Renewing 
ner  obtains  in  his  own  name,  eitner  during  the  part-  leases, 
nership  or  before  its  assets  have  been  sold,  a  renewal 
of  a  lease  of  the  partnership  property,  he  will  not  be 
allowed  to  treat  this  renewed  lease  as  his  own  and  as 
one  in  which  his  co-partners  have  no  interest.2     This  Clandestine 
was  laid  down  and  acted  on  by  Sir  Win.  Grant  in  the  renewal- 
celebrated  case  of  Featherstonhaugh  v.   Fenwick  (s),  Featherston- 
where  two  partners  having  obtained  in  their  own  names  pgQWic^ 

'«.  Alt,  8  Ch.  D.  286;  and  see  ib.  p.  317,  as  to  a  custom  authoris- 
ing such  a  practice. 

(q)  Parker  v.  Hills,  5  Jur.  N.  S.  809,  is  not  opposed  to  these 
cases,  for  there  the  money  was  paid  for  a  lease  which  was  held 
to  belong  to  one  partner  only. 

(r)  1  Eq.  Ab.  7.  See,  also,  De  Bussche  v.  Alt,  8  Ch.  D.  286  ; 
Morison  v.  Thompson,  L.  R.  9  Q.  B.  480,  as  to  the  right  of  a 
principal  to  profits  made  by  his  agent  or  sub-agent.  Compare 
Great  Western  Insur.  Co.  v.  Cunliffe,  9  Ch.  525,  and  Baring  v. 
Stanton,  3  Ch.  D.  502,  where  the  agent's  profits  were  part  of  his 
remuneration. 

(s)  Featherstonaugh  v.  Fenwick,  17  Ves.  298.  In  such  cases 
the  other  partners  cannot  restrain  the  landlord  from  granting 
the  lease  to  the  one  partner  only.  Their  remedy  is  to  treat  the 
lessee  as  a  trustee  for  the  firm,  Alder  v.  Fouracre,  3  Swanst.  489. 

1  One  partner  cannot  acquire  for  himself  alone  an  adverse  title 
to  the  firm  property.      Forrer  v.   Forrer  29  Gratt.   134   (1877); 
Kinsman  v.  Parkhurst  18  How.  289  (1855);  Washbnrn  v.  Wash- 
burn  23  Vt.  576  (1851);  nor  any  interest  in  its  property  which 

would  be  beneficial  to  the  firm,  unless  with  his  co-partner's  con- 
sent thereto. 

2  Leach  v.  Leach. 18  Pick.  68  (1836);  Mitchell  »>.  Read,61  N.  Y. 
123  (1874);  Struthers  v.  Pearce,  51  N.  Y.  357  (1873). 
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Open  re- 
newal. 
Clegg  v. 
Edmondson. 


a  renewal  of  the  lease  of  the  partnership  premises,  im- 
mediately dissolved  the  partnership,  and  sought  to  ex- 
elude  the  plaintiff,  their  co-partner,  from  all  interest 
in  the  new  lease  :  but  in  taking  the  accounts  of  the 
partnership,  the  new  lease  was  held  to  be  part  of  the 
assets  of  the  firm. 

Clegg  v.  Fishwick  (t)  is  another  case  to  the  same  ef- 
fect. *  There  the  plaintiff  was  the  administratrix  of  one 
of  several  partners  in  a  coal  mine,  and  she  tiled  a  bill, 
some  years  after  the  death  of  the  deceased,  against  the 
surviving  partners,  for  an  account  and  a  dissolution, 
and  for  a  declaration  that  a  renewed  lease,  which  Lad 
been  obtained  by  the  defendants,  might  be  declared 
subject  in  equity  to  a  trust  for  the  benefit  of  the  part- 
nership. A  twofold  defence  was  set  up,  viz.,  first,  that 
the  old  partnership  ended  with  the  old  lease,  and  that 
the  plaintiff  could  not  therefore  claim  any  interest  in 
the  new  lease  ;  and  secondly,  that  she  had  some  time 
before  the  filing  of  the  bill,  assigned  all  the  share  off 
the  deceased  to  his  children  ;  and  that  she,  therefore, 
at  any  rate,  had  no  right  to  institute  proceedings  re- 
specting such  share.  It  was,  however,  decided  first, 
that  the  old  lease  was  the  foundation  for  the  new  one, 
and  that  parties  interested  jointly  with  others  in  a  lease, 
could  not  take  the  benefit  of  a  renewal  to  the  exclusion 
of  those  Others  ;  and  secondly,  that  what  had  been  as- 
signed by  the  plaintiff,  was  the  share  of  the  deceased 
in  the  partnership,  which  share  had  never  been  ascer-" 
tained  ;  and  that  the  effect  of  the  assignment  was 
merely  to  constitute  her  a  trustee  of  the  share  for  the 
assignees  after  she  had  got  it  in,  and  not  to  deprive  her 
of  her  power  to  call  for  a  realisation  of  the  partner- 
ship property. 

In  both  of  these  cases  the  renewal  of  the  lease  waa' 
clandestine.     But  that  is  not  an  essential  feature.1     In 
the  more  recent  and  very  important  case  of  Clegg  vJ 
Edmondson  (w),  the  partnership  was  at  will  ;  the  man- 
aging partners  gave  notice  of  dissolution  and  of  their 
intention  to  renew  the  old  lease  for  their  own  benefit" 
They  afterwards  did  so,  the  other  partners  protesting/? 

(0  1  Mac.  &  G.  294.     See,  too,  Clements  »;.  Hall,  2  De  G.  <fc  J. 
173,  and  24  Beav.  333. 
(u)  8  De  G.  Me.  &  G.  787. 

1  See  Chittenden  v.  Witbeek,  50  Mich.  401  (1883),  where  A.,  a. 
partner  in  a  firm  of  hotel  keepers,  dies  and  by  his  death  the 
partnership  is  dissolved,  and  the  surviving  partner,  B..  renewlB 
the  lease  of  the  hotel  for  his  own  use.  Here  it  was  held  that 
B.  could  not  be  expected  to  account  to  A.'s  executors  for  hiaa 
profits,  since  he  ran  all  the  risks  in  the  venture. 
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nd  there  was  evidence  to  show  that  the  landlord  ob-  Bk.  III. 
jcted  to  renew  to  any  persons   except  the  managing  cliaP-  2- Sect- 

artners   (x).     It  was  held,  however,  that  it  was  not  J 

ompetent  for  the  managing  partners  thus  to  acquire 
'  ?r  themselves  alone  the  benefit  of  the  renewed  lease(?/). ' 
A  partner  by  renewing  a  lease  against  the  will  of  his  co-  Right  to  re- 
partners,  cannot  force  it  on  them  and  compel  them  to  I  *  309] 
i-eat  the  property  comprised  in  it  as  acquired  for  the  Ject  renewed 
rm,  unless  there  is  some  agreement  binding  them  so  to   e 

0  (*). 

The  principle  which  precludes  a  partner  from  retain-  Benefits 
ag  for  himself  benefits  which  he  ought  to  share  with  derived  from 
is  co-partners,  is  applied  to  cases  in  which  unfairness  nersH^ 
nd  misconduct  are  by  no  means  so  apparent  as  in  those  property. 
list  cited.     A  high  standard  of  honour  requires  that 
i.o  partner  shall  derive  any  exclusive  advantage  by  the 
mployment  of  the  partnership  property,  or  by  engag- 
ag  in  transactions  in  rivalry  with  the  firm. 

Thus,  in  Burton  v.  Wookey  (a),  the  plaintiff  and  the  Burton  v. 
.efendant  were  partners  as  dealers  in   lapis  calamin-  Wookey. 
rt.s.      The  defendant   who   was    a   shopkeeper,    lived  Profits  of 
.ear  the  mines  in  which  the  ore  was  got,  and  he  pur-    a  ^ 
hased  it  of  the  miners.     Instead,  however,  of  paying 
hem  with  money,  he  paid  them  with  shop  good?,  and  in 
tis  account  with  the  plaintiff  charged  him  as  for  cash 
liaid  to  the  amount  of  the  selling  price  of  the  goods. 
?he  plaintiff  contended  that  the  price  of  the  ore  ought, 
s  between  himself  and  the  defendant,  to  be  considered 
s  being  the  cost  price  of  the  goods  given  in  exchange 
or  it,  and  that  the  profit  made  by  the  exchange  ought 
o  be  accounted  for  to  the   partnership.     The   Court 
dopted  this  view  ;  holding  that  it  was  the  duty  of  the 
iefendant  to  buy  the  ore  at  the  lowest  possible  price, 
nd  to  charge  the  partnership  with  no  more  than  he 
.ctually  gave  for  the  goods  bartered  for  the  ore.     An 

(x)  See  as  to  this,  Fitzgibbon  v.  Scanlan,  1  Dow.  269. 

(y)  At  the  same  time  relief  against  them  was  refused  on  the 
round  of  laches  and  delay  on  the  part  of  the  plaintiffs.  On 
his  point  the  case  will  be  noticed  hereafter.  See  book  iii.  c. 

0,  3  3. 

[*)  Clements  v.  Norris,   8  Ch.   D.   129,  where  an  attempt  of 
his  sort  was  defeated. 
j  (a)  6  Madd.  367. 

1  The  principles  laid  down  in  the  text  in  regard  to  the  renewal 
f  leases,  of  course,  do  not  apply  where  the  original  leasehold  is 
ot  the  property  of  the  firm  :  as,  for  example,  where  A.  is  lessee 
f  a  mine  or  quarry  and  he  subsequently  takes  B.  in  with  him  as 
*artner,  for  the  purpose  of  working  it.     Phillips  v.  Reeder,18  N. 

1.  Eq.  95  (1867). 
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Bk.  III.          account   of  the  profit   made   by  ihe  defendant  in  his 
Chap.  2.  Sect.  kart,er  of  the  goods  was  decreed  accordingly. 

J Again,  in   Gardner  v.   McCutcheon  (b),   a   ship,   of 

Gardners.  which  the  plaintiffs  and  the  defendant  were  part-own- 
McCutcheon.  erg  an(j  ^ne  defendant  was  master,  was  employed  for  the 
Part-owners  common  benefit  of  all  in  *  trading  and  carrying  under 
[  *  3101  charter.  The  defendant,  during  the  time  the  ship  was 
thus  employed,  traded  on  his  own  account  and  made 
considerable  profit.  It  was  held  that  he  was  bound  to 
account  for  the  profits  thus  obtained.  He  was  bound 
to  trade  to  the  best  of  his  ability  for  the  joint  interest 
of  himself  and  co-owners  ;  he  had  no  right  to  employ 
the  partnership  property  in  a  private  speculation  for 
his  own  benefit ;  and  although  he  alleged  that  the  pro- 
fits were  made  solely  by  the  employment  of  his  own 
private  capital,  and  that  by  custom,  masters  of  ships 
were  allowed  to  trade  for  their  own  benefit,  the  Court 
declined  to  recognize  any  such  custom,  and  considered 
that  the  profits  had  been  made  by  the  employment  of 
what  was  not  the  defendant's  exclusively,  and  that  the 
plaintiffs  had  therefore  a  right  to  share  them. 

Benefits  A  partner,  moreover,  is  not  allowed  in  transacting 

resulting  the  partnership  affairs,  to  carry  on  for  his  own  sole  benefit 
from  cpnnee-  any  geparate  trade  or  business  which,  were  it  not  for 
thtTfirm  n*8  connection  with  the  partnership,  he  would  not  have 
been  in  a  position  to  carry  on.  Bound  to  do  his  best 
for  the  firm,  he  is  not  at  liberty  to  labour  for  himself 
to  their  detriment  ;  and  if  his  connection  with  the  firm 
enables  him  to  acquire  gain,  he  cannot  appropriate  that 
gain  to  himself  on  the  pretence  that  it  arose  from  a 
separate  transaction  with  which  the  firm  had  nothing 
to  do.  This  is  well  exemplified  by  the  cases  as  to  re- 
newed leases  which  have  been  already  referred  to  (c),J 

(6)  4  Beav.  534.  See.  too,  Benson  v.  Heathorn,  1  Y.  &  C.  C. 
C.  326,  and  2  Coll.  309  ;  Miller  v.  Mackay,  31  Beav.  77  ;  Shall- 
cross  v.  Oldhani,  2  J.  &  H.  609  ;  and  as  to  commissions,  Holden 
v.  Webber,  29  Beav.  117.  Compare  Miller  v.  Mackay,  34  Beav. 
295,  where  the  profits  were  held  to  belong  to  him  who  made 
them.  In  Moffat  v.  Farquharson,  2  Bro.  C.  C.  338,  a  part-owner 
of  a  ship  was  held  to  be  exclusively  entitled  to  money  paid  him 
for  his  vote  in  the  appointment  of  a  master.  But  see  on  that 
case  the  note  to  it  in  Mr.  Belt's  edition.  See  infra,  c.  4,  \  1. 

(c)  Ante,  p.  307. 

1  Where  A.  who  was  employed  by  his  firm  to  collect  a  mort- 
gage debt,  foreclosed  the  mortgage  and  bought  in  the  land  for 
himself  at  the  foreclosure  sale,  at  a  price  which  more  than  met 
the  firm's  claim,  it  was  held  that  he  was  under  no  obligation  to 
account  to  his  partners  for  his  profits  on  the  purchase,  there  be- 
ing a  very  inequitable  agreement  among"the  partners  to  bluff  off 
other  creditors.  Wheeler  v.  Sage,  1  Wall.  518  (1863). 
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» 

nd  by  Russell  v.  Austwick,  which  also  shows  that  the  Bk.  III. 
ame  principles  apply  wherever  there  is  an  agreement  CnaP-  2-  Sect. 
3  share  profits  J 

In  Russell  v.  Austwick  (d)  several  persons  agreed  to  Carriers  not 
arry  on  business  as  carriers  between  London  and  Fal-  Paftuers  in- 
louth  ;  but  they  expressly  stipulated  that  no  partner- 
'lip  should  subsist  between  them,  and  that  each  should 
ave  a  certain  portion  of  the  road  over  which  he  was  to 
arry.  Business  was  commenced  and  carried  on  by  the 
arties  to  this  agreement  under  the  name  of  Messrs. 
Lussell  &  Co.,  and  they  were  employed  to  carry  bullion 
rom  Falmouth  and  Plymouth  to  London.  On  the 

issue  of  a  new  silver  coinage  by  the  Bank  of  England,  [  *311] 
.ustwick,  who  appears  to  have  been  the  London  agent 
f  the  carriers,  entered  into  a  contract  with  the  Master 
f  the  Mint  for  the  carriage  of  the  new  coin  to  towns  on 
ae  road  between  London  and  Falmouth.  Shortly  af  ter- 
rards  he  entered  into  another  contract  with  the  Master 
f  the  Mint  for  the  conveyance  of  more  new  coin  to 
Dwns  in  Middlesex,  and  the  adjoining  counties.  None 
f  these  last  towns  lay  on  the  road  leading  from  Lon- 
on  to  Falmouth,  and  many  of  them  were  only  accessi- 
>le  by  cross  country  roads,  and  in  consequence  of  the 
acreased  risk  of  carriage  along  these  roads,  the  Mint 
uthorities  agreed  to  pay  7s.  Qd.  per  cent,  for  all  the 
oin  sent  from  the  Mint,  instead  of  5s.  per  cent.,  which 
/as  the  remuneration  agreed  on  in  the  first  contract. 
i.ustwick  contended  that  he  was  entitled  to  the  whole 
ienefit  of  this  second  contract,  because  (except  as  to 
he  extra  2s.  Qd.)  it  had  nothing  to  do  with  the  carrying 
•usiness  between  London  and  Falmouth  ;  and  because, 
s  to  the  2s.  6d.,  that  sum,  although  calculated  on  all  the 
oin  carried,  whether  under  the  first  or  the  second  agree- 
aent,  was  in  fact  paid  by  the  Mint  in  consideration  only 
•f  the  extra  risk  attending  the  carriage  to  the  towns  speci- 
ied  in  the  second  contract.  On  the  other  hand  it  was  con- 
ended  and  held,  that  the  second  agreement  ought  to  be 
onsidered  as  made  on  account  of  all  the  persons  inter- 
sted  in  the  first  agreement  ;  because,  although  the 
ommon  concern  had  no  connection  with  the  provincial 
oads  which  were  the  occasion  of  the  second  agree- 
aent,  yet  this  agreement  was  entered  into  by  the  officers 
>f  the  Mint  as  connected  with,  and  a  continuation  of, 
he  first  agreement,  and  in  confidence  of  the  responsi- 
•ility  of  the  parties  to  it. 

(d)  1  Sim.  52.  See,  also,  as  to  benefits  derived  by  one  co- 
wner  of  a  mine  from  the  use  of  a  shaft  situate  in  his  own  land, 
>ut  used  for  the  mine,  Clegg  v.  Clegg,  3  Gift.  322. 
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This  case  of  Russell  v.  Austwick  shows  how  difficult 
it  is  for  a  partner  to  benefit  himself  exclusively,  by 
dealings  which  in  honour  he  ought  not  to  have  engaged 
in  except  for  the  common  benefit  of  the  firm. 

Lock  v.  Lynam,  which  came  before  the  Court  of 
Chancery  in  Ireland,  affords  another  instructive  exam- 
ple of  the  application  of  the  same  wholesome  doctrine. 
In  this  case  (e)  the  plaintiff  *  and  the  defendant  had 
agreed  to  share  the  profit  and  loss  arising  from  con- 
tracts taken  by  the  defendant  for  the  supply  of  meat 
and  bread  to  Her  Majesty's  forces  in  Ireland.  AYhilst 
this  agreement  was  in  force  the  defendant  entered  into 
secret  agreements  with  other  persons  to  share  with 
them  the  profit  and  loss  accruing  in  respect  of  similar 
contracts  entered  into  and  taken  by  them.  The  plain- 
tiff claimed  a  share  in  the  profits  made  by  the  defend- 
ant under  these  secret  agreements;  whilst  the  defend- 
ant contended  that  he  was  entitled  to  retain  them  for 
his  own  exclusive  benefit.  The  Lord  Chancellor  ob- 
served, that  in  all  cases  of  this  kind  the  real  question 
•was,  whether,  from  the  nature  of  the  transaction  be- 
tween the  partners,  there  was  any  express  or  implied 
contract  against  other  dealings  of  a  l?ke  character;  and 
that  although  there  was  no  engagement  not  to  enter  into 
any  other  partnership  of  the  same  kind, still  it  never  could 
have  been  in  the  contemplation  of  either  of  the  parties 
that  one  partner  should,  in  his  ownname  or  in  that  of  any 
other  person,  adopt  contracts  to  the  prejudice  of  the 
other's  interest.  A  decree  was  accordingly  made  directing 
an  enquiry  whether,  during  the  period  for  which  any 
partnership  between  the  plaintiff  and  the  defendant  ex- 
isted, the  defendant,  either  alone  or  jointly  with  any  other 
person  or  persons,  separately  from  the  plaintiff,  entered 
into,  or  was  beneficially  interested  in,  any  other  contract 
or  dealing  of  the  like  nature  with  those  in  which  the 
plantiff  and  the  defendant  were  engaged  as  partners. 

After  the  decisions  to  which  attention  has  now  been 
drawn,  there  can  be  little  doubt  that  a  partner  cannot, 
either  openly  or  secretly,  lawfully  carry  on  for  his  own 
benefit  any  business  in  rivalry  with  the  firm  lo  which 
he  belongs  (/).'  But  where  a  partner  carries  on  a 

(e)  Lock  v.  Lynam,  4  Ir.  Ch.  188.  Compare  this  and  the  last 
case  with  Miller  v.  Mackay,  34  Beav.  295;  and  see  Souiervillc  r. 
Mackay,  18  Ves.  382. 

(/)  See  Glassington  v.  Thwaites,  1  Sim.  &  Stu.  124;  England 
v.  Curling,  8  Beav.  129,  in  which,  however,  there  was  something 
more  than  mere  rivalry. 

1  Marshall  t-.  Johnston,  33  Ga.  500  (1863)  ;  Bast's  Appeal,  70  Pa. 
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business  not  connected  with  or  competing  with  that  of  Bk.  III. 
the  firm,  his  partners  have  no  right  to  the  profits  he  CnaP- 2-  Sect- 

thereby  makes,  even  if  he  has  agreed  not  to  carry  on  J 

any  separate  business  (g). 

*  Again,  it  has  been  held  competent  for  one  partner  [  *  313] 
to  acquire  for  himself  the  share  of  a  co-partner  in  the  Buying 
partnership  business,  without  informing  the  other  part-  share- 
ners  of  the  purchase,  and  without  giving  them  an  op-  Cassels  v. 
portunity  of  acquiring  it  (h).1     The  articles  of  part- 
nership did  not  forbid  such  a  purchase  ;  nor  was  it  any 
part  of  the  business  of  -the  firm  to  buy  the  shares  of 
its  members. 

The  same  obligation  to  act  with  good  faith  exists  be-  Partnership 
tween  persons  who  have  agreed  to  become  partners  ;  not  ve* 
and  if  one  of  them  in  negotiating  for  the  acquisition  of 
property  for  the  intended  firm,  receives  a  bonus  or  com-  -whitehouse 
mission,  he   must   account   for   it   to   the   firm    when 
formed  (i).      He  cannot  retain  it  for  himself  on  the 
ground  that  it  was  paid  him  for  personal  services  ren- 
dered to  the  vendor  before  any  partnership  existed. 
Having   obtained  the    benefit,  whilst    negotiating    for 
himself  and  his  future  partners,  he  must  share  such 
benefit  with  them  (A;).2 


SECTION  III. — OF  THE  POWERS  or  A  MAJORITY  OP  PART- 
NERS. 

In  the   event  of  a   difference  arising  between  part-  Disputes  be- 
ners,  it  becomes  necessary  to  consider  whether  there  is  tween 
any  method  of  determining  which  of  them  is  to  give  partners- 
way  to  the  other.     It  is  not  uncommonly  supposed  that 
the  minority  of  the  partners,  if  they  are  unequally  divid- 
ed, must  submit  to  the  majority.      But  this  is  by  no 
means  the  case  ;  for,  as  will  be  seen  presently,  the  ma- 

(0)  Dean  v.  Macdowell,  8  Ch.  D.   345.     An  injunction  might 
have  been  obtained,  and  perhaps  damages  for  a  breach  of  cove- 
nant. 

(h)  Cassels  v.  Stewart,  6  App.  Ca.  64. 

(1)  Fawcett  v.  Whitehouse,  1  R.  &  M.  132. 

(k)  Ibid.     See.  also,  Hichens  v.  Congreve,  1  R.  &  M.  150.  and 
other  cases  of  that  class,  relating  to  promoters  of  companies. 

I  St.  301  (1872)  ;  Fletcher  v.  Ingram, 46  Wis.  191  (1879)  ;  Todd  r.Raf- 
ferty,  30  N.  J.  Eq.  254  (1878).  It  was  held  in  Pierce  v.  Daniels, 
25  Vt.  624  (1853)  that,  where  there  is  no  deception  about  the 
matter,  a  dormant  partner  may  have  a  rival  interest  in  the  same 
kind  of  business  as  that  in  which  his  firm  is  engaged. 

1  Bissell  «.  Foss  114  U.  S.,  252  (1884). 

2  See  note  2  on  page  303. 
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[  *  314] 


1.  Disputes 
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course  of 
business. 


Power  of 

majority  in 
such  cases. 


jority  cannot  oblige  the  minority  except  within  certain 
limits. 

The  first  point  to  determine  is,  whether  the  partner- 
ship articles,  do  or  do  not  contain  any  express  provi- 
sion applicable  to  the  matter  in  question  ;  for  if  they 
do,  such  provision  ought  to  be  obeved  (I).  If  they  do 
not,  then  the  nature  of  the  *  question  at  issue  must  be 
examined  ;  for  there  is  an  important  distinction  be- 
tween differences  which  relate  to  matters  incidental  to 
carrying  on  the  legitimate  business  of  a  partnership, 
and  differences  which  relate  to  matters  with  which  it 
was  never  intended  that  the  partnership  should  con- 
cern itself. 

With  respect  to  the  first  class  of  differences,  regard 
must  be  had  to  the  state  of  things  actually  existing  ; 
for,  as  a  rule,  if  the  partners  are  equally  divided,  those 
who  forbid  a  change  must  have  their  way:  in  re  communi 
potior  est  conditio prohibentis  (ra).  Upon  this  princi- 
ple it  is  that  one  partner  cannot  either  engage  a  new  or 
dismiss  an  old  servant  against  the  will  of  his  co-part- 
ner (n) ;  nor,  if  the  lease  of  the  partnership  place  of 
business  expires,  insist  on  renewing  the  lease  and  con- 
tinuing the  business  at  the  old  place  (o). 

If,  however,  in  a  cas'e  of  this  description,  unprovided 
for  by  previous  agreement,  the  partners  are  unequally 
divided,  the  minority  must,  the  author  apprehends,  give 
way  to  the  majority  (p).1  This  is  the  rule  applicable  to 
companies  whether  incorporated  or  unincorporated  (g); 
it  is  the  rule  adopted  in  the  Indian  contract  act  (r)| 
and  it  is  practically  reasonable  and  convenient.  The 
only  alternative  is  to  hold  that  if  partners  disagree, 
even  as  to  trifling  matters  of  detail,  the  minority  can 

(/)  As  to  the  construction  of  partnership  articles,  see  infm.f.tt. 

(m)  But  see  as  to  the  employment  of  a  ship,  Abbott  on  Ship- 
ping, p.  82.  ed.  9,  and  p.  58,  ed.  12  ;  and  as  to  completing  con- 
tracts already  entered  into,  Butchart  v.  Dresser,  4  De  G.  .M .  & 
G.  545. 

(n)  See  Donaldson  v.  Williamson,  1  Cr.  &  M.  345. 

(o)  Clements  v.  Norris,  8  Oh.  D.  129.  N.  B.— The  partnership 
had  not  expired. 

(p)  See  Gregory  v.  Patchett.  33  Beav.  595 ;  Const  v.  Harris.  T. 
&  R.  518  ;  Robinson  v.  Thcmpson,  1  Vern.  405  ;  as  to  opening  ac- 
counts, Morgan's  case,  1  M.  &  G.  235. 

(q)  See  Stevens  v.  South  Devon  Rail.  Co.,  9  Ha.  326  ;  Simpson 
!-.  Westminster  Palace  Hotel  Co.,  2  De  G.  F.  &  J.  141  ;  Kent  t>. 
Jackson,  2  De  G.  M.  &  G.  49,  and  14  Beav.  367. 

(r)  \  253,  cl.  5. 

Peacock  v.  Cummings.  46  Pa.  St.  434  (1863);  Zabriskie  r. 
Hackensack  &  New  York  R.  R.  Co.,  18  N.  J.  Eq.  178  (i!"<>7); 
Johnston  v.  Dutton,  27  Ala.  245  (1855);  Kirk  v.  Hodgson,  3 
Johns.  Ch.  400  ( ');  Staples  v.  Sprague,  75  Me.  458  (1883). 
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forbid  all  change,  and  perhaps  bring  the  business  of  the  Bk.  III. 
firm  to  a  dead- lock,  for  which  the  only  remedy  is  a  dis-  CnaP-  -• Sect- 

solution.     At  the  same  time  the  author  is  not  aware  of  ^ 

any  clear  and  distinct  authority  in  support  of  the 
proposition  that  even  in  such  matters  a  dissentient 
partner  must  give  way  to  his  co-partners  (s). 

However,  a  majority  cannot  against  the  will  of  the 
minority  *  delegate  to  a  manager  the  right  to  sign  the  [  *315] 
partnership  name  (t);  and  it  is  doubtful  whether  a 
majority  can  decide  where  the  partnership  business  shall 
be  carried  on  when  the  lease  of  its  place  of  business 
expires  (u). 

A.  very  important  rule  respecting  the  powers  and  All  partners 
votes  of  .majorities  is,  that  a  majority,  to  have  any  entitled  to  be 
weight,  must  act  and  be  constituted  with  perfect  good  heard, 
faith  ;  for  every  partner  has  a  right  to  be  consulted, 
to  express  his  own  views,  and  to  have  those  views  con- 
sidered by  his  co-partners.  In  the  language  of  Lord 
Eldon,  "  that  is  the  act  of  all  which  is  the  act  of  the 
majority,  provided  all  are  consulted,  and  the  majority 
are  acting  bond  fide,  meeting  not  for  the  purpose  of 
negativing  what  any  one  may  have  to  offer,  but  for  the 
purpose  of  negativing  what,  when  they  are  met  to- 
gether, they  may  after  due  consideration  think  proper 
to  negative.  For  a  majority  of  partners  to  say,  We 
do  not  care  what  one  partner  may  say  ;  we,  being  the 
majority,  will  do  what  we  please,  is,  I  apprehend,  what 
a  court  of  equity  will  not  allow  "  (x). 

Moreover,  where  powers  are  conferred  on  a  majority  Majorities  at 
present  at  a  meeting  of  not  less  than  a  certain  number  meetings, 
of  persons,  unless  such  meeting  be  duly  convened  and 
the  requisite  number  be   present  at  the  meeting   the 
powers  in  question  cannot  be  exercised  ;  and  although 
it  may  be  true  that  the  required  number  of  persons 
was  summoned,  and  that  the  absentees  could  not  have 
turned  the  scale,  this  will  not  render  valid  the  acts  of 
the  majority  of  those  actually  present,  for  that  is  not 
such  a  majority  as  was  originally  contemplated  (y). 

(s)  Pollock's  Dig.  \  36,  adopts  the  author's  view,  but  appar- 
ently on  his  authority. 

(t)  See  Beveridge  v.  Beveridge,  L.  R.  2  Sc.  App.  183. 

(u)  See.  Clements  v.  Norris,  8  Ch.  D.  129,  but  note  there  the 
firm  consisted  of  two  members  only. 

(a.-)  Const  v.  Harris,  Turn.  &  R.  525,  and  see  ib.  518,  and 
Blissetr.  Daniel,  10  Ha.  493;  Great  Western  Rail.  Co.  v.  Rush- 
out,  5  De  G.  &  Sm.  310. 

(v)  See  Re  London  and  Southern  Counties  Freehold  Land  Co., 
31  Ch.  D.  223  ;  Howbeach  Coal  Co.  v.  Teague,  5  H.  &  N.  151  • 
Ex  parte  Morrison,  De  G.  539. 
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partnership. 


Bk.  III.  Passing  now  to  the  second  class  of  differences,  viz., 

Chap.  2.  Sect,  t]loso  wnich  relate  to  matters  with  which  the  partner- 

_! ship  was  never  intended  to  concern   itself,  it  has  been 

2.  Disputes     over  and  over  again  decided  that  no  majority,  however 

on  matters      large,   can   lawfully  engage  the  partnership   in  such 
involving  a  ,  ,,  ^     .„    .°  r,.          ,.   r 

chan^eln       matters  against  the  will  of  even  one  dissentient  partner. 

f  *  3°161        Each  partner  is  entitled  to  say  to  the  Bothers,  "  I  be- 
the  nature  of  came  a  .partner  in  a  concern  formed  for  a  definite  pur- 
the  business,  pose,  and  upon  terms  which  were  agreed  upon  by  all 
One  dissen-     of  us,  and  you  have  no  right,  without  my  consent,  to 
HY^  C>in  ^°r~  eni>aSe  me  in  any  other  concern,  nor  to  hold  me  to  any 
°  '  other  terms,  nor  to  get  rid  of  me,  if  I  decline  to  assent 
to  a  variation  in  the  agreement  by  which  you  are  bound 
to  me  and  I  to  you."     Nor  is  it  at  all  material  that  the 
In  companies  new  business  is  extremely  profitable  (z).     This  prin- 
ciple is  applicable  to   all  partnerships  and  companies, 
whether  great  or  small,  and  is  evidently  one  which  re- 
quires only  to  be  stated  to  be  at  once  assented  to  as 
being  just.     No  cases  upon  this  subject  can  be  referred 
to  with  greater  advantage  than  Natusch  v.  Irving  and 
Const  v.  Harris,  both  of  which  were  decided  by  Lord 
Eldon  (a).1 

In  Natusch  v.  Irving  (6),  a  company  was  formed  in 
the  early  part  of  the  year  1824  for  granting,  fire  and 
life  assurances.  The  capital  was  5,000, OOOZ,  divided 
into  fifty  thousand  100Z.  shares.  The  plaintiff  was  one 
of  the  original  subscribers,  and  held  fifteen  shares,  in 
respect  of  which  he  had  paid  the  required  deposit,  but 
he  had  not  executed  the  company's  deed  of  settlement 
In  conformity  with  the  rules  of  the  company  he  had 
effected  a  policy  with  it  on  his  life  for  1 500Z.  In  the 
summer  of  1824,  the  act  of  6  Geo.  1,  prohibiting  com- 
panies from  carrying  on  the  business  of  marine  in- 
surance, was  repealed,  and  shortly  afterwards  adver- 
tisements appeared  in  the  newspapers,  stating  that  the 
company  would  commence  the  business  of  marine 
insurance.  The  plaintiff,  in  answer  to  an  inquiry 
whether  this  announcement  was  authorized  by  the 
directors,  was  informed  that  it  was,  and  that  if  he  ob- 
jected to  the  course  about  to  be  pursued  he  miorht 
receive  back  his  deposit  with  interest,  and  have  his 

(z)  A.-G.  v.  Great  Northern  Rail.  Co.,  1  Dr.  &  Sm.  154. 

(a)  See,  too,  Davis  t'.  Hawkins,  3  M.  &  S.  488 ;  Fennings  v. 
Grenville,  1  Taunt.  241  ;  Glassington  v.  Thwaites,  1  Sim.  &  Stu. 
131. 

(6)  Gow  on  Partnership,  App.  398,  ed.  3.  See,  also,  The 
PbxBnix  Life  Insur.  Co.,  2  J.  &  H,  441. 

1  Zabriskie  v.  H.  &  N.  Y.  R.  R.  Co.,   18  N.  J.  Eq.  178  (1867). 
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policy  cancelled  and  the  premium  returned.     In  reply  Bk.  III. 

to  this,  the  plaintiff  stated  that  he  was  ready  to  execute  Chap.  2.  Sect. 

any  deed  which  was  in  conformity  with  the  prospectus  ;  J 

that  he  conceived  it  competent  for  him  to  insist  that 
the  business  in  which  he  was  a  partner  should  be  carried 
*on  according  to  the  agreement  which  united  the  partners  [  *  3'17] 
together  :  that  he  could  not  think  his  doing  so  would  Natusch  «. 
entitle  the  managers  of  that  partnership  to  pay  him  Irving, 
out  his  capital,  and  deprive  him  of  a  share  in  a  con- 
cern of  which  he  had  the  highest  opinion  ;  that  he 
therefore  required  the  directors  to  abstain  from  any 
contracts  or  engagements  relating  to  marine  insurance, 
as  not  being  contemplated  by  himself  and  those  who 
joined  the  company  upon  the  terms  of  the  prospectus, 
and  that  he  required  an  undivided  attention  on  the  part 
of  the  directors  to  the  objects  defined  therein.  The 
plaintiff  afterwards  attended  at  the  office  of  the  com- 
pany, to  execute  its  deed  of  settlement,  but  finding  that 
it  contained  provisions  enabling  the  company  to  carry 
on  the  business  of  marine  insurance,  he  refused  to 
execute  it,  as  not  being  conformable  to  the  terms  on 
which  the  company  was  formed.  In  pursuance  of  the 
advertisements,  the  company  had  commenced,  and  it 
was  carrying  on,  the  business  of  marine  insurance  ;  but 
there  was  no  evidence  to  show  acquiescence  on  the  part 
of  the  plaintiff,  and  there  was  evidence  to  show  con- 
tinued opposition  by  him  to  the  carrying  on  of  such 
business.  The  plaintiff  applied  for  an  injunction  to 
restrain  the  directors  from  effecting  marine  insurances, 
and  an  injunction  was  granted  (c).  The  judgment  of 
Lord  Eldon,  as  far  as  it  relates  to  the  power  of  a 
majority,  is  particularly  valuable,  and  the  following 
extracts  from  it  are  constantly  referred  to. 

With  respect  to  the  liberty  given  to  the  plaintiff  to  retire,  his  Answer  to 
lordship  said:     "An  offer  is  made  to  the  plaintiff  that  he  may  objection 
receive  back  his  deposit,  with  interest  from  the  date  of  the  pay- 
ment,  and  he  is  desired  to  consider  himself  as  having  received  retjre 
notice  thereof.     But  it  is  not,  I  apprehend,  competent  to  any 
number  of  persons  in  a  partnership  (unless  they  show  a  contract 
rendering  it  competent  to  them)  formed  for  specified  purposes,  if 
they  propose  to  form  a  partnership  for  very  different  purposes,  to 
efi'ect  that  formation  by  calling  upon  some  of  their  partners  to 

(c)  The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  and 
all  others  the  shareholders  of  the  company  against  the  directors, 
and  prayed  a  dissolution,  and,  if  necessary,  a  receiver,  and  an 
injunction  to  restrain  the  defendants  from  effecting  marine  in- 
surances in  the  name  and  on  account  of  the  company,  and  from 
using  the"  name,  and  from  applying  the  capital  of  the  company 
for  such  purposes. 
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receive  their  subscribed  capital  and  interest  and  quit  the  cot- 
cern;  and  in  effect,  merely  by  compelling  them  to  retire  upon 
such  terms,  so  to  form  a  new  company.  This  would,  as  to  part- 
nerships, be  a  most  dangerous  doctrine.  *  Where  a  partnership  is 
dissolved  (even  where  it  can  be  in  a  sense  dissolved  the  instant 
after  notice  to  dissolve  is  given,  if  there  be  no  contract  to  the 
contrary),  it  must  still  continue  for  the  purpose  of  winding  up 
its  affairs,  of  taking  and  settling  all  its  accounts,  and  converting 
all  the  property,  means,  and  assets  of  the  partnership,  existing 
at  the  time  of  the  dissolution,  as  beneficially  as  may  be,  for  the 
benefit  of  all  who  were  partners,  according  to  their  respective 
shares  and  interests;  and  the  other  partners  cannot  say  to  him  to 
Avhoni  they  have  given  an  offer  of  his  deposit  and  interest,  Take 
that,  and  we  are  a  new  company,  keeping  the  effects,  means,  as- 
sets, and  property  of  the  old,  as  the  property  of  the  new  partner- 
ship. The  company  will  indemnify  the  plaintiff  against  loss  by 
its  transactions  already  had,  or  hereafter  to  be  had,  not  for  the 
specified  purposes  of  the  institution.  But  the  right  of  a  partnr;- 
is  to  hold  to  the  specified  purposes  his  partners  whilst  the  pait- 
nership  continues,  and  not  to  rest  upon  indemnities  with  ivspi  <-t 
to  what  he  has  not  contracted  to  engage  in.  A  dissatisfied  part- 
ner'may  sell  his  shares  for  double  what  he  originally  \jave  i'«r 
them.  But  he  cannot  be  compelled  to  part  with  them  for  that 
reason;  it  may  be  his  principal  reason  for  keeping  them,  having 
the  partnership  concern  carried  on  according  to  the  contract. 
The  original  contract  and  the  loss  which  his  partners  would  sutler 
by  a  dissolution,  is  his  security  that  it  shall  be  so  carried  on  tor 
him  and  them  beneficially,  and  with  augmented  improvement  in 
the  value  of  his  shares  and  their  shares." 

With  respect  to  the  alteration  of  the  law  enabling  companies 
to  carry  on  the  business  proposed,  his  lordship  observed:  "The 
repeal  of  the  act  6  Geo.  1,  which  merely  made  it  lawful  for  socie- 
ties or  partnerships,  however  numerous  their  members  might  be, 
to  insure  against  marine  risks,  could  not  make  it  lawful  for  com- 
panies or  societies,  which  were  formed  for  specified  purposes  of 
insurance  upon  lives  and  against  fire,  to  insure  against  marine 
risks,  unless  the  contracts  by  which  such  companies  were  formed. 
either  expressly  or  impliedly  (where  individual  partners  did  not 
consent  to  embarking  in  new  projects,  either  originally,  or  sub- 
sequently to  the  formation  of  the  companies),  created  an  author- 
ity in  some  part  of  the  body  to  bind  all  the  body  to  the  adoption 
of  such  new  undertakings." 

With  respect  to  the  power  of  a  majority,   his  lordship  laid  it 
down  that,   "If  six  persons  joined  in  a  partnership  of  life  assur- 
ance, it  seems  clear  that  neither  the  majority  nor  any  sck-c-t  part 
of  them,  nor  five  out  of  the  six,  could  engage  that  parti 
in  marine  insurances,  unless  the  contract  of  partnership  e.\; 
or  impliedly  gave  that  power:    because  if  this  was  otherwise, 
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an  individual  or  individuals,  by  engaging  in  one  specified  con-  Bk.  III. 
cern,  might  be  implicated  in  any  other  concern  whatever,  how-  Chap.  2.  Sect. 

ever  different  in  its  nature,  against  his  consent.     But  if  a  part  ^ 

of  the  six  openly  and  publicly  professed  their  intention  to  engage 
the  partnership  in  another  concern,  and  clearly  and  distinctly 
brought  this  to  the  knowledge  of  one  or  more  of  the  other  part- 
ners, and  such  one  or  more  of  the  other  partners  could  be  clearly 
shown  to  have  acquiesced  in  such  intention,  and  to  have  per- 
mitted the  other  partners  to  have  entered  upon,  and  to  have  en- 
gaged themselves  and  the  body  in  such  new  projects,  and  there- 
by to  have  placed  their  partners  so  engaged  in  difficulties  and 
embarrassments  unless  they  were  permitted  to  proceed  in  the 
farther  execution  of  such  projects,  if  a  court  of  equity  would 
not  go  the  length  of  holding  that  such  conduct  was  *  consent,  it  [~  *  319"! 
would  scarcely  think  parties  so  conducting  themselves  entitled  to 
the  festinum  remcdium  of  injunction."  *  ';  *  "Courts  must 
struggle  to  prevent  particular  members  of  those  bodies  from  engag- 
ing other  members  in  projects  in  which  they  have  not  consented 
to  be  engaged,  or  the  engaging  in  which  they  have  not  encouraged, 
assented  to,  or  empowered,  or  acquiesced  in,  expressly  or  tacitly, 
so  as  to  make  it  not  equitable  that  they  should  seek  to  restrain 
them.  The  principles  which  a  Court  would  act  upon  in  a  case  of 
a  partnership  of  six,  must,  as  far  as  the  nature  of  things  will 
admit,  be  applied  to  a  partnership  of  600."  *  *  *  "They 
who  seek  to  embark  a  partner  in  a  business  not  originally  part  of 
the  partnership  concern,  must  make  out  clearly  that  he  did  ex- 
pressly or  tacitly  acquiesce." 

la  Const  v.  Harris    (d),  the  proprietors  of  Covent  const  „. 
Garden  Theatre  agreed  that  the   profits  should  be  ex-  Harris, 
clusively   appropriated  to   certain    definite    purposes.  Altering 
Afterwards,    the    proprietors    of    seven    out   of    eight  principle  on 
shares,  entered  into  an  agreement  to  apply  the   profits  ^hicJ\  Profiti 
in  a  different  manner,  but  they  had  not  consulted  the  dealt 
owner  of  the  other  eighth  share,  and  he  disapproved  of 
the  alteration.     It  was  held  by  Lord   Eldon,  that  the 
majority  had  no  power  to  depart  from  the  terms  of  the 
original  agreement  ;  and  upon  a  bill   filed  by   the  one 
dissentient  partner  for  a  specific  performance  of  that 
agreement,  a  receiver  of  the  profits  was  appointed.     In 
a  long  and  elaborate  judgment,  Lord  Eldon  distinctly 
recognised  the  principle,  that  articles  which  had  been 
agreed  on  to  regulate  a  paitnership,  cannot  be  altered 
without  the  consent  of  all  the  partners  (e). 

(d)  Turn.  &  E,  496. 

(e)  See  Turn.  &  K.  517,  523.     The  whole   judgment  is  well 
worthy  of  attentive  perusal  ;  but  being  much  to  the  same  effect 
as  that  in  Natusch  ».  Irving,  the  writer  has  not  felt  itneccessary 
to  make  extracts  from  it. 
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Bk.  III.  Jn  modern  times  the  same  principle  has  been  con- 

Chap.  2.  Sect.  gt,autjy  recognized  and  followed.     Indeed  it  is  never 

J now  disputed,  although  its  application  frequently  gives 

rise  to  controversy.  The  decisions  bearing  on  this  sub- 
ject relate,  however,  to  companies,  and  are  not,  there- 
fore, further  noticed  in  the  present  treatise  (/).' 

(/)  Auld  v.  Glasgow  Working  Men's  Building  Soc.,  12  App. 
Ca.  197,  is  one  of  the  most  recent  cases. 


Livingston  v.  Lynch,  4  Johns.  Ch.  573  (1820)  ;  Cooke?;.  Alli- 
son, 30  La.  Ann.  Pt.  II.  963  (1878)  ;  Abbott  v.  Johnson,  32  N. 
H.  9  (1835)  ;  Packet  Co.  v.  Magrath,  McNull  (S.  Ca.),  93  (1841) J 
are  examples  of  the  application  of  the  doctrine  to  partnership. 
A  settlement  of  accounts  between  two  partners  will  not  bind  the 
remaining  member  of  the  firm.  Chadsey  v.  Harrison,  11  111.  151 
(1849)  ;  Lamalere  ».  Caze,  1  Wash.  C.  C.  435  (1806).  Where 
the  articles  provide  that  a  majority  shall  govern  it  is  doubtful 
whether  even  here  anything  but  the  unanimous  consent  of  all 
the  partners  can  warrant  a  deviation  from  the  fundamental  pur- 
poses of  the  partnership.  Livingston  v.  Lynch,  4  Johns.  Ch. 
573  (1820). 
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^CHAPTER  III.  [*320] 

OF  THE  CAPITAL  OF  PARTNERSHIPS. 

BY  the  capital  of  a  partnership  is  meant  the  aggre-  g^  JJT 
gate  of  the  sums  contributed  by  its  members  for  the  Chap.  3. 

purpose  of  commencing  or  carrying  on  the  partnership . 

business,  and  intended  to  be  risked  by  them  in  that  partnerships 
business:  The  capital  of  a  partnership  is  not  therefore 
the  same  as  its  property  ;  the  capital  is  a  sum  fixed  by 
the  agreement  of  the  partners  ;  whilst  the  actual  assets 
of  the  firm  vary  from  day  to  day,  and  include  every- 
thing belonging  to  the  firm  and  having  any  money 
value.  Moreover,  the  capital  of  each  partner  is  not 
necessarily  the  amount  due  to  him  from  the  firm  ;  for 
not  only  may  he  owe  the  firm  money,  so  that  less  than 
his  capital  is  due  to  him  ;  but  the  firm  may  owe  him 
money  in  addition  to  his  capital,  e.  g.,  for  money  ad- 
vanced by  him  to  the  firm  by  the  way  of  loan,  and  not 
intended  to  be  wholly  risked  in  the  business.  The 
distinction  between  a  partner's  capital  and  what  is  due 
to  him  for  advances  by  way  of  loan  to  the  firm,  is  fre- 
quently very  material  :  e.  g.,  with  reference  to  interest, 
with  reference  to  clauses  in  partnership  articles  fixing 
the  amount  of  capital  to  be  advanced  and  risked,  and 
prohibiting  the  withdrawal  of  capital  ;  and  above  all 
with  reference  to  priority  of  payment  in  the  event  of 
dissolution  and  a  deficiency  of  assets  (a).  The  amount 
of  each  partner's  capital  ought,  therefore,  always  to  be 
accurately  stated,  in  order  to  avoid  disputes  on  a  final  ad- 
justment of  account ;  and  this  is  more  important  where 
the  capitals  of  the  partners  are  unequal,  for  if  there  is 
no  evidence  as  to  the  amounts  contributed  by  them,  the 
shares  of  the  whole  assets  will  be  treated  as  equal  (6). 

*When  the  agreed  amount  of  capital  of  a  partnership  [  *  321] 
has  been  exhausted,  and  the  business  cannot  be  carried  Increase  and 
on  to  a  profit,  the  partnership  may  be  dissolved,  as  will  diminution 
be  pointed  out  hereafter   (c).     A  partner  cannot  be 
compelled  to  furnish  more  capital  than  he  has  agreed 

(a)  See  on  this  subject,  infra,  book  iii.  ch.  8,  §  1,  on  partner- 
ship accounts. 

(b)  See  as  to  the  equality  of  shares,  infra,  book  iii.  ch.  5,  \  2 

(c)  Infra,  book  iv.  ch.  1,  §  2.  ' 
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Bk.  III. 
Chap.  3. 


Borrowing 
money  and 
increasing 
capital. 


to  bring  in  and  risk  ;  although  he  cannot,  by  limiting 
the  amount  of  his  capital,  limit  his  liability  for  debts 
incurred  by  the  firm  (d).  On  the  other 'hand,  a  partner 
who  has  agreed  to  furnish  a  certain  amount  of  capital, 
is  bound  not  only  to  bring  it  into  the  firm,  but  also  to 
leave  it  in  the  business  until  the  firm  is  dissolved. 

It  follows  from  these  considerations  that  the  agreed 
capital  of  a  partnership  cannot  be  either  added  to  or 
withdrawn  except  with  the  consent  of  all  the  members 
of  the  partnership  (e);  and  this  rule  is  perfectly  con- 
sistent with  the  obvious  fact,  that  the  assets  and  liabil- 
ities of  a  partnership  are  necessarily  liable  to  fluctua- 
tion, and  that  the  value  of  each  partner's  share  of  such 
assets  constantly  fluctuates  also. 

The  difference  between  borrowing  money  on  the 
credit  of  a  firm  and  increasing  its  capital,  has 
already  adverted  to  (/);  and  it  has  been  seen  that 
although  each  member  of  an  ordinary  trading  partner- 
ship can  pledge  its  credit  for  money  borrowed  in  order 
to  carry  on  its  biisiness,  he  cannot  render  it  liable  to 
repay  money  borrowed  by  him  to  enable  him  to  furnish 
the  amount  of  capital  which  he  has  agreed  to  bring 


(of)  Ante,  p.  200. 

(e)  See  Heslin  v.  Hay,  15  L.  R.  Ir.  431,  where  an  attempt  was 
made  to  A'iolate  this  rule  ;  and  see  the  ohs.  of  Lord  Bramwell  in 
Bouch  r.  Sproule.  12  App.  Ca.  405. 
Ante,  pp.  132,  133. 
Ib. 
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*CHAPTER  IV.  [*322] 

OF  JOINT  AND  SEPAEATE  PROPERTY. 

THE  expressions   partnership    property,  partnership  Bk.  III. 
stock,  partnership  assets,  joint  stock,  and  joint  estate,  Chap.  4. 
;  are  used  indiscriminately  to  denote  everything  to  which  ^~~,       r: 
the  firm,  or  in  other  words  all  the  partners  composing  property. 
it,  can  be  considered  to  be  entitled  as  such  (a).     The 
qualification  as  such  is  important ;  for  persons  may  be 
entitled  jointly  or  in  common  to  property,  and  the  same 
persons  may  be  partners,  and  yet  that  property  may  not 
be  partnership  property  ;  e.  g.,  if  several  persons  are 
partners  in  trade,  and  land  is  devised  or  a  legacy  is 
bequeathed  to  them  jointly  or  in  common,  it  will  not 
necessarily  become  partnership  property  and  form  part 
of  the  common  stock  in  which  they  are  interested  as 
partners  (6).     Whether  it  does  so  or  does  not,  depends 
upon  circumstances  which  will  be  examined  hereafter. 

It  is  often  a  difficult  matter  to  determine  what  is  to  Importance 
be  regarded  as  partnership  property,  and  what  is  to  be 
regarded  as  the    separate    property  of    each    partner, 
The  question,  however,  is  of  importance  not  only  to  the  from  the 
partners  themselves,  but  also  to  their  creditors ;  for,  as  separate 
will  be  seen  hereafter,  if  a  firm  becomes  bankrupt,  the  P/opert^  °' 
property  of  the  firm  and  the  separate  property  of  each 
partner  have  to  be  distinguished  from  each  other,  it 
being  a  rule  to  apply  the  property  of  the  firm  in  the 
first  place  in  payment  of  the  creditors  of  the  firm,  and 
to  apply  the  separate  properties  of  the  partners  in  the 
first  place  to  the  payment  of  their  respective  separate 
creditors. 

*  It  is  proposed,    therefore,  to  examine  the  rules  by  [  *  323  ] 
which  to  determine  what  is  the  property  of  the   firm, 
and  what  the  separate  property  of  its  members. 

It  is  for   the  partners  to  determine  by    agreement  Question 

(a)  The  expression  joint  estate  sometimes  has  a  wider  signifi- 
cation, including  all  property  which,  on  the  bankruptcy  of  the 
firm,  is  distributable  amongst  its  creditors.     See  post,  book  iv. 
ch.  4.  sec.  3,  Reputed  Ownership. 

(b)  Morris  v.  Barrett,  3  Y.  &  J.  384,  and  see  the  judgment  in 
Rr  )noic  The  Fife  Banking  Co..  6  Ir.   Eq.  197,  S.  C.  on  appeal 
under  the  name  of  Re  Littles,  10  ib.  275. 
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determined 
by  agree- 
ment. 


Bk.  III.          amongst  themselves  what  shall  be  the  property  of  them 
Chap.  4.  Sect.  ajj^  anj  w}ia^  shall   be   the  separate   property  of   s 

one  or  more  of  them.      Moreover,  it  is  competent  for 

them  by  agreement  amongst  themselves  to  convert  what 
is  the  joint  property  of  all  into  the  separate  property 
of  some  one  or  more  of  them,  and  vice  versa.     11 
termination,  therefore,  of  the  question,  What  is,  and 
what  is  not  the  property  of  the  firm  ?  involves   an  in- 
quiry into  the  three  following  subjects,  viz  : — 
Joint  estate. 
Separate  estate. 

Conversion  of  one  into  the  other. 
Each  of  these  will  be  examined  in  order. 


1.  Property 
of  the  firm. 


Property 
paid  for  by 
the  firm. 


[  *  324] 


SECTION  I. — Or  JOINT  ESTATE. 

Whatever  at  the  commencement  of  a  partnership  is 
thrown  into  the  common  stock,  and  whatever  has  from 
time  to  time  during  the  continuance  of  the  partner- 
ship been  added  thereto  or  obtained  by  means  thereof, 
whether  directly  by  purchase  or  circuitously  by  em- 
ployment in  trade,  belongs  to  the  firm,  unless  the  con- 
trary can  be  shown  (c).1 

The  mere  fact  that  the  property  in  question  was  pur- 
chased by  one  partner  in  his  own  name  is  immaterial, 
if  it  was  paid  for  out  of  the  partnership  monies  ;  for 
in  such  a  case  he  will  be  deemed  to  hold  the  property 
in  trust  for  the  firm,  unless  ho  can  show  that  he  holds  it 
for  himself  alone  (d).  Upon  this  *  principle  it  is  held 
that  land  purchased  in  the  name  of  one  partner.  l>nt 
paid  for  by  the  firm,  is  the  property  of  the  firm,  al- 
though there  may  be  no  declaration  or  memorandum  in 

(c)  See  Crawshay  t>.  Collins.  2  Russ.    339,  as   to   the  pa 
NerotD   Burnand,  4  Russ.   247,    and  2  Bli.   N.   S.   415;  Bone  r. 
Pollard,    24  Beav.    283.      See,   also,  as    to  co-owners  of  mines 
not  being  co-partners,  Clegg  v.  Clegg,  3  Giff.  322.     As  to  outlays 
of  partnership  money  on  the  separate  property  of  one  partner, 
see  infra,  \  2. 

(d)  See  per  Lord  Eldon  in  Smith  v.  Smith.  5  Yes.  1!):;  :  Koliloy 
v.  Brooke,  7  Bli.  90  ;   Morris  v.  Barrett,  3  Y.  &   J.  384. 

also,  Helmore  v.  Smith,  35  Ch.  D.  436. 

1  Clements  v.  Jessup,  36  N.  J.  Eq.  569  (1883);  Taftr.  Srlnvamb. 
80  111.  289  (1875).  The  fact  that  one  of  the  partnerscontributes 
all  the  capital  does  not  make  that  capital  any  the  less  the  capi- 
tal of  the  firm,  Nutting  r.  Ashcraft,  101  Mass.  300  (1869j:  Mai- 
ley  ».  Atlantic  Ins.  Co.,  51  Conn.  222  (1883).  In  the  case  last 
suppose  it  has  been  held  that  the  separate  creditor  of  the  part- 
ner who  contributes  the  capital  can  levy  on  the  capital  of  the 
firm,  Bowker  v.  Gleason  (X.  J.),  7  Atl.  Rep.  885  (l-sfii:  but 
such  a  levy  by  the  creditors  of  the  non-contributing  partner  is  a 
trespass.  "See  Stumph  r.  Bauer,  76  Ind.  157  (1881). 
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writing  disclosing  the  trust,  and  signed  by  the  partner  Bk.  III. 

o  whom   the    land    has  been  conveyed   (e).1      So,   if  Chap.  4.  Sect. 

hares   in  a  company    are    bought    with    partnership  J 

ioney,  they  will  be  partnership  property,  although 
hey  may  be  standing  in  the  books  of  the  company  in 
he  name  of  one  partner  only,  and  although  it  may  be 
ontrary  to  the  company's  deed  of  settlement  for  more 
ban  one  person  to  hold  shares  in  it  (/).2 

As  regards  ships  there  was  often  a  difficulty  arising  Ships. 
rom  the  ship  registration  acts.     For  as  it  was  clearly 
ettled  that  a  ship  belonged,  both  at  law  and  in  equity, 

0  the  person  or  persons  who  were  registered  as  her 
iwners,  and  to  no  one  else,  it  followed  that   if   a  ship 
md  been  bought  with  partnership  money,  had  been 
ised   as  partnership  property,  and   had  always  been 
reated  as  such  by  all  the  partners,  yet  if  she  was  reg- 
stered  in  the  name  of  one  partner  only,  there  was  no 
nethod  by  which  that  one  could  be  prevented  from  ef- 
'ectually  asserting  an  exclusive  right  to  the  ship,  and 
lepriving  his  co-partners  of  all  their  interest  in  her  (g). 
Che  provisions  of  the  present  Merchant  shipping  acts 
liffer,  however,  in  several  material  respects  from  the  en- 
ictments  previously  in  force  ;  and  now,    in  the    case 
ibove   supposed,  the     registered     partner    would    be 
leemed  a  trustee  for  the  firm  (h). 

(e)  Forster  v.  Hale.  5  Ves.  308,  and  3  ib.  696. 

(f)  Exparte  Connell,  3  Deac.  201;  Ex  parte  Hinds,  3  De  G.   & 

1  613. 

:  (g)  See  Slater  v.  Willis,  1  Beav.  345  ;  Battersby  v.  Smyth,  3 
Madd.  110  ;  Camden  v.  Anderson,  5  T.  R.  709  ;  Curtis  v.  Perry, 
6  Ves.  739  ;  Ex  parte  Yallop,  15  Ves.  60  ;  Ex  parte  Houghton,  17 
Ves.  251  ;  and  as  to  the  old  law  relating  to  equitable  interests 
in  ships,  see  an  article  by  the  author  in  the  Law  Magazine  for 
May,  1862  (vol.  xiv.  p.  70,  N.  S.).  If  a  ship  was  registered  in 
the  name  of  two  partners,  the  shares  in  which  they  were  inter- 
ested might  have  been  shown.  See  Ex  parte  Jones,  4  M.  &  S. 
450.  As  to  the  right  of  one  partner  to  sell  or  mortgage  a  ship 
belonging  to  the  firm,  see  Ex  parte  Howden,  2  M.  D.  &  D.  574. 

(A)  17  &  18  Viet.  c.  104,  \$  37  and  43,  and  25  &26  Viet.  c.  63, 
?  3.  Upon  the  construction  of  the  former  act,  see  Hughes  v. 
Sutherland,  7  Q.  B.  D.  160  ;  Liverpool  Borough  Bank  v.  Turner, 
U.  &  H.  159,  aud  2  De  G.  F.  &  J.  502.  A  ship  may  be  regis- 

1  Campbell  v.  Campbell,  30  N.  J.   Eq.  415  (1878);  Spalding  v. 
Wilson,  80  Ky.  589   (1883);    Bank  v.   Sawyer,   38  Oh.   St.   339 
( );  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  404  (1885);  Shanks  v. 

iKlein,  104  U.  S.  18  (1881);  Messer  v,  Messer,  59  N.  H.  375 
(1879);  Willett).  Brown,  65  Mo.  138  (1877);  Buffum  v.  Buffum, 
49  Me.  108  (1861);  McCauley  v.  Fulton,  44  Cal.  355(1872);  Mar- 
tin r.  Morris,  Q:l  Wis.  418  (1885);  Espy  v.  Comer,  76  Ala.  501 

|  (1884). 

2  Kenton  Furnace  Mfg.  Co.  v.  McAlpin,  5  Fed.  Eep.  737  (1880); 
Wilde  v.  Jenkins,  4  Paige  481  (1834). 
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[  *  325]  *  Strong  as  is  the  presumption  that  what  is  bought 

Bk.  III.          with  partnership  money  is  partnership  property,  the 
Chap.  4.  Sect.  presumption  may  be  rebutted;  e.  g.,  by  showing  that 

J the  money  was  lent  by  the  firm  to  one  partner,  and  so 

Cases  where    was  not  in  fact  partnership  money  when  invested  (t).1 
property  paid  Moreover,  it  is  to  be  observed  that  property  which  has 
firm  does  not  been  used  and  treated  as  partnership  property  cannot 
belong  to  it.    be  presumed  to  belong  to  one  partner  only,  simply  be- 
cause he  paid  for  it:    for  the   presumption  in  such  a 
case  is  rather  that  the  property  in  question  was  his 
contribution  to  the  common   stock  (j).'2     This  subject 
will  be  adverted  to  more  at  length  in  the  next  section. 
Secret  bene-        It  has  been  already  seen  that  one  partner  will  not  be 
fits  obtained  allowed    to  retain  for  his  own  exclusive  benefit  any 
by  one  property  which  he  may  have  acquired  in  breach  of  that 

good  faith  -which  ought  to  regulate  the  conduct  of  part- 
ners inter  se.  Whatever  property  has  been  so  acquir- 
ed, will  be  treated  as  obtained  for  the  benefit  of  all  the 
partners,  and  as  being  part  of  the  assets  of  the  firm; 
and  this  rule  applies  to  property  obtained  by  a  continu- 
ing or  surviving  partner  in  breach  of  the  good  faith 
which  he  is  bound  to  exercise  towards  a  retired  part- 
ner, and  the  representatives  of  a  deceased  partner,  so 
long  as  their  interest  in  the  partnership  assets  contin- 
ues (k). 

Money  paid        At  the  same  time,  if  an   advantage  which  has  been 
to  one  obtained  by  a  partner  is  wholly  unconnected  with  the 

partner  for      partnership  affairs,  or,  being  connected  with  them,  baa 
benefit.  been  conferred  upon  him  with  a  view  to  his  own  per- 

.  sonal  benefit,  he  cannot  be  called  upon  to  account  for 
it  to  the  partnership.  For  example,  where  a  ship,  be- 
longing to  a  Frenchman  and  two  Americans  as  part- 

tered  in  the  name  of  a  company,  though  some  (if  its  members  are 
foreigners.  See  17  &  18  Viet.  v.  104,  <j  18  ;  and  K.  v.  Arnaud,  9 
Q.  B.  806. 

(t)  As  in  Smith  v.  Smith,  5  Ves.  193.  See,  also,  Walton  v. 
Butler,  29  Beav.  428:  Ex  parte  Emly,  1  Rose.  64. 

(j)  See  Ex  parte  Hare,  1  Deac.  25,  per  Sir  J.  Cross. 

(k)  See  ante,  p.  305  et  neq. 

1  McWilliams  Mfg.  Co.  v.  Blundell,  11  Fed.   Eep.  419  ( 
Keller  t>.  Stolzenbach,  20  Fed.  Kep.  47  (1884).     These  cases  in- 

x  volved  the  title  to  patents  obtained  by  a  partner  in  his  own 
name  at  the  expense  of  his  firm  on  his  own  inventions.  It  has 
been  decided  that  even  where  a  partner  has  agreed  to  give  his 
whole  time  to  the  business  of  his  firm  he  has  the  exclusive  title 
to  inventions  devised  by  him  in  the  way  of  improving  machin- 
ery in  furtherance  of  the  business  of  the  firm.  Burr  r.  De  La 
Vergne,  102  N.  Y.  415  (1886);  Belcher  i-.  Whittemore,  134  Mass. 
330  (1883). 

2  Person  t.  Wilson,  25  Minn.  189  (1878). 
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ers,  was  captured  by  a  British  cruiser,  and  compensa-  Bk.  III. 
ion  was  made  to  the  Americans,  but  to  them  only,  the  ^naP-4.  Sect. 

frenchman  being  expressly  excluded,  it  was  held  that 

he  sum  awarded  to  the  Americans  belonged  to  them 

.lone,  and  that  the  Frenchman  had  no  interest  in  it  (Z). 

>o,  if  one  partner  is  *  the  lessee  of  property  to  which  [  *  326] 

he  firm  is  only  entitled  so  long  as  the  partnership 

ontinues,  and  on  the  dissolution  of  the  partnership 

he  lease  is  sold  or  renewed,  the  price  of  the  sold  lease, 

>r  the  renewed  lease,  as  the  case  may  be,  will  belong, 

lot  to  the  firm,  but  to  that  partner  in  whom  the  lease  is 

>y  hypothesis  exclusively  vested  (in}. 

As  regards  property  acquired  after  a  dissolution,  but  Property 
>efore  the  affairs  of  a  dissolved  partnership  have  been  acquired 
vound  up,  such  property  is  not  necessarily  to  be  con-  £.fter 
ddered  as  partnership  property,  even  though  the  part- 
ler  acquiring  it  has  continued  to  carry  on  the  business 
)f  the  dissolved  firm  without  the  consent  of  his  late 
partners.  This  was  decided  in  Nerot  v.  Burnand  (n).  Nerot  v. 
ID.  that  case,  in  effect,  an  hotel-keeper  bequeathed  his  Burnand. 
Business  to  his  son  and  daughter.  After  the  death  of 
;he  testator,  the  daughter  c6ntinued  to  carry  on  the 
Business.  She  afterwards  transferred  it  to  a  new  house 
n  Clifford  Street,  and  this  house  was  conveyed  to  her 
in  fee.  She  continued  to  carry  on  the  business  there 
.'or  some  time,  and  ultimately  she  married.  During 
;he  greater  part  of  the  time  which  had  elapsed  since 
:he  death  of  the  testator,  his  son  had  been  abroad,  and 
on  his  return  he  insisted  that  he  ought  to  be  consider- 
ed as  a  partner  with  his  sister,  and  that  as  such  he  was 
antitled  to  have  the  new  house  taken  by  her,  and  all 
the  stock  in  trade  and  effects  purchased  by  her  in  or- 
der to  carry  on  the  "business,  treated  as  partnership 
property.  The  Vice- Chancellor  decided  that  the  testa- 
tor's son  and  daughter  had  become  partners,  but  that 
the  partnership  between  them  had  been  dissolved  on 
her  marriage.  He  also  held,  that  the  new  house,  and 
all  the  goods,  furniture,  plate,  linen,  china,  wines, 
stock-in-trade,  implements  and  other  effects,  being  in 
and  about  the  premises,  formed  a  part  of  the  partner- 
ship property.  Upon  appeal  this  decision  was  affirm - 


.  (/)  Campbell  v.  Mullett,  2  Swanst.  551.  See,  also,  Burnand 
i1.  Rodocanachi,  7  App.  Ca.  333:  Thompson  v.  Ryan,  2  Swanst. 
565,  n. ;  Moffatt  v.  Farquharson,  2  Bro.  C.  C.  338.  See  the^note 
on  this  case  in  Beit's  edition  of  Brown's  Reports. 

(m)  See  Burdon  v.  Barkus,  3  Giff.  412,  aff.  on  appeal,  4  De  G. 
F.  &  J.  42. 

(»)  4  Russ.  247,  and  2  Bli.   N.   S.   215.     See,   too,   Payne  v. 
25  Beav.  280. 
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Nerot  v. 
Burnand. 


Bk.  III.  ed,  so  far  as  it  related  to  the  existence  and  subsequent 
Chap.  4. Sect,  dissolution  of  partnership;  but  was  varied  so  far  as  it 
related  to  what  ought  to  be  considered  as  partnership 
property.  *  Upon  this  head  the  Lord  Chancellor's 
judgment  was  as  follows: — 

"It  appears  to  me  satifactorily  made  out  from  all  the  circum- 
stances, that  the  house  in  Clifford  Street  was  bought  with  the 
partnership  property ;  bought  in  the  first  instance,  partly  with 
the  partnership  property,  partly  with  money  borrowed  by  Miss 
Nerot  and  afterwards  repaid  out  of  the  partnership  effects,  and 
partly  upon  the  credit  of  the  house  that  belonged  to  the  partner- 
ship, and  I  think  that  part  of  the  Vice-Chancellor's  decree  by 
which  he  directs  the  house  to  be  sold,  must  be  affirmed. 

"There  is  a  part  of  the  decree,  however,  in  which  I  cannot 
concur.  The  dissolution  of  the  partnership  took  place  in  Sep- 
tember, 1819.  The  Vice-Chancellor  has  directed  all  the  property 
to  be  sold  which  was  in  the  house  in  Clifford  Street  at  the  time 
when  the  decree  was  pronounced,  several  years  after  the  dissolu- 
tion of  the  partnership,  as  if  all  the  property  which  at  the  time 
of  the  decree  existed  in  the  house  was,  without  enquiry,  to  be 
considered  as  partnership  property.  Lord  Eldon  doubted  greatly 
whether  that  part  of  the  decree  could  be  sustained;  and  in  my' 
opinion  it  must  be  varied  by  directing  the  Master  to  take  an  ac- 
count of  the  particulars  of  the  partnership  property  which  were 
in  the  house  in  Clifford  Street  at  the  time  of  the  dissolution. and 
of  the  value  of  the  property  at  that  time;  and  to  enquire  whether 
any  part  of  that  property  still  remains  in  the  house  (o). 

The  goodwill  of  a  partnership,  in  so  far  as  it  has  a 
pecuniary  value,  is  partnership  property,  unless  the 
contrary  can  be  shown.  This  subject,  however,  will  be 
more  conveniently  discussed  hereafter,  when  treating 
of  partnership  articles  (p).  , 


Goodwill. 


2.  Property 
of  the  in- 
dividual 
partners. 


SECTION  II. — SEPAKATE  ESTATE. 

The  preceding  enquiry  into  what  constitutes  the 
property  of  the  firm,  has  rendered  it  unnecessary  to 
enquire  at  length  into  what  constitutes  the  separate 
property  of  its  members.  A  few  additional  observa- 
tions, pointing  out  the  danger  of  relying  too  much  on 
circumstances  which  are  often  regarded  as  decisive,  may, 
however,  be  usefully  added. 

(o)  See,  also.  Ex  parle  Morley,  8  Ch.  1026,  where  a  surviving 
partner  continued  the  business,  sold  the  old  stock  in  trade,  and 
it  was  held  that  the  new  stock  in  trade  formed  part  of  his  separate 
estate. 

(p)  See  infra,  book  iii.  ch.  9  §  2. 
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*It  by  no  means  follows  that  persons  who  are  part-  [  *  328] 
lers  by  virtue  of  their  participation  in  profits,  are  enti-  Bk.  III. 
;led  as  such  to  that  which  produces  those  profits.     For  Chap.  4.  Sect. 

example,    coach-proprietors   who   horse    a   coach     and  J 

livide  the  profits,  may  each  make  use  of  horses  which  That  which 
Belong  to  himself  alone  and  not  to  the  firm  of  proprie-  Produt'es  . 
;ors  (q).     So,  where  a  merchant  employs  a  broker  to  profr 
:my  goods  for  him  and  to  sell  them  again  on  his  account,  belong  to 
ilthough   it  may  be  agreed  that  the  profits  are  to  be  one  partner 
livided,  the  goods  themselves,  and  the  money  arising  onlv- 
;rom  their  sale,  are  the  property  of  the  merchant,  and 
lot  the  joint  property  of  himself  and  the  broker  (r); 
md  it  not  unfrequently  happens  that  dormant  partners 
lave  no  interest  in  anything  except  the  profits  accruing 
;o  the  firm  to  which  they  belong  (s). 

Again,  it  by  no  means  follows  that  property  used  by  Property 
ill  the  partners  for  partnership  purposes,  is  partner-  use(l  for 
ship  property.     For  example,  the  house  and  land  in  ?*pJJ,^  not 
md  upon  which  the  partnership  business  is  carried  on,  necessarily 
)ften  belongs  to  one  of  the  partners  only,  either  subject  partnership 
,o  a  lease  to  the  firm,  or  without   any  lease  at  all  (t).  property. 
3o  it  sometimes  happens,  though  less  frequently,  that 
)ffice  furniture  (w),  and  even  utensils  in  trade  (or),  are 
/he  separate  property  of  one  of  the  partners,  subject  to 
.he  right  of  the  others  to  use  them  as  long  as  the  part- 
lership  continues.     If,  however,  a  partner  brings  such 
property  into  the  common  stock  as  part  of  his  capital  it 
>ecomes  *  partnership  property,  and  any  increase  in  its  [  *  329] 
^alue  will  belong  to  the  firm  (y). 

It  does  not  even  necessarily  follow    that    property  Property 

(q)  As  in  Fromont  v.  Coupland,  2  Bing.  170;  Barton  v.  Hanson, 
!  Taunt.  49,  and  see  Wilson  v.  Whitehead,  10  M.  &  W.  503,  as 
o  an  author's  interest  in  paper  supplied  for  this  work  to  the  pub- 
isher. 

(r)  Smith  v.  Watson,  2  B.  &  C.  401;  Meyer  v.  Sharp,  5  Taunt. 
'4;  Burnell  v.  Hunt,  5  Jur.  650,  Q.  B. 

(s)  See  Exparte  Hamper,  17  Ves.  404,  405;  Ex  parte  Chuck, 
rtont.  373. 

(t)  See  Burden  v.  Barkus,  3  Giff.  412,  aff.  on  appeal,  4  DeG.  F. 
c  J.  42,  as  to  a  lease  of  a  coal  mine;  Exparte  Murton,  1  M.  D. 
fe  D.  252;  Balmain  v.  Shore,  9  Ves.  500;  Rowley  v.  Adams,  7 
3eav.  548;  Doe  t:  Miles,  1  Stark.  181,  and  4  Camp.  373.  If  there 
s  no  lease  and  the  firm  is  dissolved,  the  owner  can  eject  his  late 
mrtners  without  notice  to  quit.  Doe  v.  Bluck,  8  C.  &  P.  464; 
ttenham  v.  Gray,  5  C.  B.  138  (an  action  of  trespass).  As  to  au 
njunction  in  such  cases,  see  Elliot  v.  Brown,  3  Swanst.  489,  n.; 
lawkins  v.  Hawkins,  4  Jur.  N.  S.  1044,  V.-C.  Stuart, 

(M)  Ex  parte  Owen,  4  De  G.  &  Sm.  351 .  See  Ex  parte  Hare,  1 
)eac.  16;  Ex  parte  Murton,  1  M.  D.  &  D.  252. 

(a:)  Exparte  Smith,  3  Madd.  63. 

(y)  Robinson  v.  Ashton,  20  Eq.  25. 
*  3  LAW   OF  PARTNERSHIP. 
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Bk.  III.          bought  with  the  money  of  the  firm  is  the  property  of 
Chap.  4.  Sect.  £ne    firm.      For  it  sometimes  happens  that  property, 

J .  although  paid  for  by  the  firm,  has  been,  in  fact,  bought 

bought  with   for  one  partner  exclusively,  and  that  he  has  become 
t|je  money  of  debtor  to  the  firm  for  the  purchase  money  (z). 

It  is  obvious,  therefore,  that  the  only  true  method  of 

Agreement     determining  as  between  the  partners  themselves  what 

partners  the    belongs  to  the  firm,  and  what  not,  is  to  ascertain  what 

true  test.         agreement  has  been  come  to  upon  the  subject.     If  there 

is  no  express  agreement,  attention  must  be  paid  to  the 

source  whence  the  property  was  obtained,  the  purpose 

for  which  it  was   acquired,  and  the  mode  in  which  it 

has  been  dealt  with.      The  following  cases,  in  which 

there  was  very  little  evidence  to  show  what  agreement 

had  been  made,  may  be  usefully  referred    to  on  this 

subject. 

Ex  parte  In  EX  parte  Owen  (a)  one  Bowers,  who  was  a  grocer, 

Owen.  provision  dealer,  and  wine  merchant,  and  who  possessed 

Stock  in  trade  gtock  in  trade  and  household  furniture  at  his  place  of 
tare  business,  took    two    partners,  without  any  agreement 

except  that  they  were  to  participate  in  the  profits  of  the 
concern.  They  brought  in  no  capital  and  paid  no 
premium,  and  no  deed  or  agreement  was  executed. 
Bowers  bought  with  his  own  money,  but  in  the  name 
of  the  firm,  new  stock  required  for  the  business.  Upon 
the  bankruptcy  of  the  firm,  the  question  arose  to  whom 
the  stock  in  trade  and  furniture  belonged.  The  Court, 
coming  to  the  best  conclusion  it  could  from  such  ma- 
terials as  were  before  it,  held  that  there  was  an  agree- 
ment between  the  three,  expressed  or  implied,  that  all 
the  stock  in  trade  should  become  the  property  of  the 
[  *  330]  three,  subject  to  an  account,  in  *which  the  partnership 
would  be  debited  in  favour  of  Bowers  for  the  value  of 
the  articles  which  belonged  to  him  or  for  which  he  paid. 
But  the  Court  thought  there  was  not  the  same  ground 
for  such  an  inference  as  to  the  household  furniture, 
and  that  therefore  was  held  to  have  continued  and  to 
remain  the  separate  estate  of  Bowers. 

Outlays  on          Sometimes  a  firm  lays  out  money  on  property  which 

property.        belongs  exclusively  to  one  partner  ;    or    some  of 

partners  lay  out  their  own  monies  on  the  property 

the  firm  ;  and  in  such  cases  the  question  arises  whether 

(z)  See  Smith  v.  Smith,  5  Ves.  193  ;  Walton  v.  Butler, 
Beav.  428  ;  Ex  parte  Ernly,  1  Rose,  64.  Compare  the  case  of 
Bank  of  England,  3  De  G.  F.  &  J.  645,  noticed  infra,  p.  '•'•'•'•". 

(a)  4  De  G.  &  Sm.  351.  See,  also,  Pilling  v.  Pilling,  3  De  G 
J.  &  S.  162.  As  to  a  lease  of  saltworks  belonging  originally  to 
one  partner,  but  which  became  the  property  of  the  firm,  Parker 
v.  Hills,  5  Jur.  N.  S.  809,  and  on  appeal,  7  ib.  833. 
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he  money  laid  out  can  be  considered  as  a  charge  on  Bk.  III. 

he  property  on  which  it  has  been  expended,  or  whether  Chap.  4.  Sect. 

;he  owners  of  the  property  obtain  the  benefit  of  the  - 

mtlay.  The  agreement  of  the  partners,  if  it  can  be 
iscertained,  determines  their  rights  in  such  cases. 
3ut  where,  as  often  happens,  it  is  extremely  difficult, 
f  not  impossible,  to  ascertain  what  was  agreed,  the 
>nly  guide  is  that  afforded  by  the  burden  of  proof.  It 
s  for  those  claiming  an  allowance  in  respect  of  the  out- 
,ay  to  establish  their  claim.  On  the  other  hand  an  in- 
vention to  make  a  present  of  a  permanent  improvement 
s  not  to  be  presumed.1 

In    Re    Streatfield,  Laivrence,  &  Company  (6),  two  Streatfield, 
partners  bought  an    estate  with    partnership    money.  Lawrence,  & 
The  land  was  conveyed  to  them  in  undivided  moieties  Co- 
;o  uses  to  bar  dower,  and  each  partner  built  a  house  on  Houses  built 
:he  land  with  money  of  the  firm,  but  charged  to  him  in  g^jpar 
ais  private  account.      An  account  was  opened  in  the  property, 
partnership  books,  and  in  this  account  the  purchased 
estate  was  debited  with  all  monies  of  the  partnership 
expended  in  the  purchase.     At  the  time  of  the  purchase 
:he  land  was  in  lease,  but  the  tenant  surrendered  to  the 
aartners  those  portions  which  they  wanted,  they  reduc- 
ng  his  rent.     The  rents,   viz.,  both  that  paid  by  the 
tenant  for  what  he  held,  and  that  paid  to  him  for  what 
le  gave  up,  were  treated  in  the  books  of  the  firm  as  paid 
;o  and  by  it.      There  was  evidence  to  show  that  the 
partners  intended  to  come   to  some  arrangement   re- 
specting the  division  of  the  estate,  but  *they  became  [  *  331] 
Bankrupt  before  doing  so.     It  was  held  that  both  the 
and  and  the  houses  on  it  were  the  joint  property  of  the 
irm,  and  not  the  separate  properties  of  the  partners. 

1  (b)  Bank  of  England  case,  3  De  G.  F.  &  J.  645.  In  Pawsey  v. 
Armstrong,  18  Ch.  D.  698,  an  inquiry  was  directed  as  to  build- 
ngs  paid  for  out  of  partnership  moneys,  but  erected  on  the 
separate  property  of  one  of  the  partners.  See,  also,  Burdon  v. 
iarkus,  3  Giff.  412,  and  4  De  G.  F.  &  J.  42,  where  a  pit  was 
;unk  by  the  firm  in  a  partner's  property. 

1  A.  contributed  certain  real  estate  to  the  firm  of  A.  and  B.  at 
i  valuation  and  was  credited  with  its  value  on  the  books  of  the 
partnership  ;  but  he  reserved  the  right  to  withdraw  the  property 
:>n  dissolution  at  the  valuation  at  which  he  had  contributed  it. 
The  buildings  on  the  premises  were  destroyed  by  fire  during  the 
•ontiimance  of  the  firm  and  the  firm's  money  was  used  to  re- 
niild  them.  The  property  rose  in  value  and  on  dissolution 
!\.  attempted  to  exercise  the  right  he  had  reserved,  paying  the 
idditional  cost  of  building,  but  it  was  held  that  he  could  not  do 
»o,  as  by  permitting  the  destroyed  buildings  to  be  erected  at  the 
jinn's  expense  he  had  waived  his  right,  and  that  the  accretions 
n  value  belonged  to  the  firm.  Clark's  Appeal,  72  Pa.  St.  142 
1872). 
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Bk.  III.  In  Collins  v.  Jackson  (c),  two  persons  were  in  part- 

Chap.  4.  Sect,  nerghip  as  solicitors,  and  one  of  them  held  several  ap- 
~ pointments  ;  he  was  clerk  to  poor  law  guardians,  super- 
Collins  r.        intendent  registrar   of    births,  marriages    and    deaths, 
Jackson .        treasurer   of  a   turnpike   trust,    steward    of  a  manor, 
Appoint-        treasurer   of  a   charity,  and    receiver    of  tithes.     The 
question  arose  whether  the  profits  of  these  offices  be- 
longed to  the  partnership  or  not.     There  was  no  writ- 
ten agreement  specifically  applying  to  these  offices,  but 
there  was  a  memorandum   relating  to  some  others  re- 
served by  the  father  of  one  of  the  partners  when  be 
retired  from  business,  and  the  Master  of  the  Rolls  held 
that  all  the  offices  in   question   were  to  be  treater 
held  on  behalf  of  both  partners,  and  not  for  the  exclu- 
sive benefit  of   the    partner    who    actually   filled   the 
offices  (d).1 

Cases  where  The  cases,  however,  which  present  most  difficulty, 
co-owners  are  those  in  which  the  co-owners  are  partners  in  the 
share  profits,  profits  derived  from  their  common  property  (e).  Sup- 
pose, for  example,  that  two  or  more  joint  tenants,  or 
tenants  in  common,  of  a  farm  or  a  mine,  work  their 
common  property  together  as  partners,  contributing  to 
the  expenses  and  sharing  all  profits  and  losses  equalh, 
there  will  certainly  be  a  partnership  ;  and  yet,  in, 
there  is  something  more  in  the  case,  it  seems  that  the 
land  will  not  be  partnership  property,  but  will  belong 
to  the  partners  as  co-owners,  just  as  if  they  were  not 
partners  at  all  (/)  :  and  the  result  may  even  be  the 
same  if  they  purchase  out  of  their  profits  other  lands 
for  the  purpose  of  more  conveniently  developing  their 
business  (g). 

(c)  31  Beav.  645. 

(rf)  See,  also,  Smith  v.  Mules,  9  Ha.  556  ;  and  Ambler  r.  Hoi- 
ton,  14  Eq.  427,  as  to  the  mode  of  dealing  with  such  offices  on  a 
dissolution. 

(e)  As  to  the  distinction  between  co-ownership  and  partner- 
ship, see  ante,  p.  51,  et  seq. 

(/)  See  Crawshay  v.  Maule,  1    Swanst.  523  ;  and   Rob. 
Eberhardt,    Kay,   159.     See,  also,  Williams   v.  Williams,  2  Ch. 
294,  where  the  partnership   had    expired,  but  an  agreement  to 
divide  the  property  was  held  to  have  been  come  to. 

(g)  Steward  v.  Blakeway,  4  Ch.  603,  and  6  Eq.  479,  a   < 
a  farm  and  quarry.     But  compare  Morris   v.  Barrett,  Phillips  r. 
Phillips,  and  Waterer  v.  Waterer,  cited  below. 

1  A  similar  question  arose  in  Caldwell  v.  Leiber,  7  Pai,- 
(1839),  where  A.,  a  partner  in  A.  and  B.,  was  appointed  deputy 
postmaster,  the  post-office  being  in  the  store  of  the  firm  and  the 
deputy's  duties  being  performed  by  the  firm's  clerks.  It  was 
there  held  that  the  emoluments  of  the  office  were  not  A. 's  separate 
property,  but  belonged  to  the  firm. 


SEPARATE  ESTATE.  405 

In  Morris  v.  Barrett  (h)  lands  were  devised   to   two  Bk.  III. 
persons  *  as   joint  tenants.     They  farmed  those  lands  ^aP-  4.  Sect. 

together  for  twenty  years,  and  kept  their  money  in  one  ~ 

common  stock  to  which  each  had  access,  but  they  never  [  *  332] 
came  to  any  account  with  each  other.     Out  of  their  Land. 
common  stock  they    bought  other  lands,   which  were  kv^de^ise 
conveyed  to  one  of  them  only,  but  were  farmed  by  both,  farmed  in 
like  the  first  lands.     It  was  held  that  the  devised  farms  common, 
were  not  partnership  property,  but  that  the  purchased  Morris  v. 
farms  were.  Barrett. 

In  Brown  v.  Oakshot  (i)  a  brewer  devised  his  real  Joint  tenants 
estates  to  trustees  for  a  term  of  500  years,  upon  trust,  by  devise 
to   pay  certain  annuities,  and    to    divide    the   surplus  partners  in 
rents  between  his  sons,  and  he  devised  the  same  estates  *" 
subject  to  this  term   to  his  sons  as  joint  tenants.     The 
sons  carried  on  their  father's  business    in   partnership 
together,  and  used  the  real  estates  devised  to  them  for 
the   purpose  of  the    business.;  but  it  was  nevertheless 
held  that  the  reversion  in  fee  continued  to  be  vested  in 
them  jointly,  and  not  in  common,  as  would  have  been 
the  case  had  it  become  partnership  property. 

In  Phillips  v.  Phillips  (k)  public-houses  were  devised  Public- 
to  two  persons  who  carried  on  a   brewery   in   partner-  houses  de- 
ship,  and  it  was  held  that  such  houses  did  not   become  vlsed  to  . 

.  .  ,  partners  in  a 

partnership  property,  though  used  for  the  purposes  of  brewery. 

the  partnership.  In  the  same  case  some  mortgage  Phillips  v. 
debts  secured  on  public-houses  were  bequeathed  to  the  Phillips, 
two  partners,  and  they  afterwards  purchased  the  equi- 
ties of  redemption,  and  paid  for  them  out  of  the  funds 
of  the  partnership,  but  it  was  held  that  the  property 
thus  acquired  did  not  form  part  of  the  partnership 
property,  the  equities  of  redemption  following  the 
mortgage  debts.  But  in  this  very  case  it  was  held  that 
other  public-houses  purchased  by  the  partners  out  of 
•the  partnership  funds,  and  used  for  the  purposes  of  its 
trade,  did  form  partnership  property  to  all  intents  and 
purposes  (I). 

On  the  other  hand,  in  Jackson  v.  Jackson  (ra),  a  tes-  Devisees  of  a 


(h)  3  Y.  &  J.  384.     Compare  Waterer  v.  Waterer,  infra,  p.  333 

(i)  24  Beav.  254. 

(k)  As  stated  in  Bisset  on  partnership,  p.  50.  The  report  in 
1  M.  &  K.  649,  is  silent  as  to  the  property  devised.  Mr.  Bisset 
.considers  the  decision  as  an  authority  on  the  point  of  conver- 
sion. But  if,  as  he  represents,  the  Court  came  to  the  conclusion 
Ithat  the  devised  property  was  not  in  fact  partnership  property, 
the  question  of  conversion  would  not  arise.  Compare  Waterer 
f.  Waterer,  15  Eq.  402,  infra. 

(0  1  M.  &  K,  649. 

(m)  9  Ves.  591,  and  7  ib.  535.  Compare  this  with  Brown  v. 
Oakshot,  24  Beav.  254,  noticed  supra. 
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[  *  333] 

Bk.  III. 
Chap.  4.  Sect. 
2. 


trade  and  of 
land  for  the 
purpose  of 
carrying  it 
on. 

Jackson  v. 
Jackson. 


Devisees  of 
mines. 
Crawshay  v. 
Maule. 


Devise  of 
nursery 
grounds. 
Waterer  v. 
Waterer. 


Land  acquir- 
ed for  the 
purposes  of 
trade. 


[  *  334] 


tator  had  *  devised  to  his  two  sons  jointly,  his  trading 
business  and  lands  used  by  him  for  the  purpose  of  car- 
rying it  on.  The  sons  took  the  business  and  carried  it 
on  in  partnership  ;  and  it  was  held  that  the  lands  form- 
ed part  of  the  partnership  property,  and  did  not  belong 
to  the  sons  as  mere  joint  tenants.  In  this  case,  not 
only  was  there  some  evidence  to  show  that  the  sons 
considered  the  land  as  part  of  their  property  as  part- 
ners, but  there  was  also  this  peculiarity,  that  a  trading 
business  was  left  to  them,  and  that  the  land  was  acces- 
sory to  that  trade  ;  so  that  it  was  very  difficult,  as  ob- 
served by  the  Lord  Chancellor,  to  sever  the  profits  from 
the  land  and  to  hold  the  devisees  to  be  partners  as  to 
the  former,  but  not  as  to  the  latter. 

Upon  this  last  ground  it  was  held  in  Craivshay  v. 
Maule  (n),  that  mines  devised  to  several  persons  for 
the  express  purpose  of  being  worked  by  them  in  part- 
nership, and  which  were  worked  accordingly,  were 
partnership  property. 

In  Waterer  v.  Waterer  (o),  a  nurseryman  who  car- 
ried on  business  with  his  sons,  although  not  in  part- 
nership, left  his  residuary  estate,  including  the  good- 
will of  his  business,  to  his  sons  in  common;  they, 
after  his  death,  carried  on  the  business  in  partnership, 
and  bought  more  land  for  the  purposes  of  the  busi- 
ness, and  paid  for  it  out  of  his  estate;  then  one  &on 
died,  and  the  others  bought  his  share  and  paid  for  it 
out  of  money  raised  by  mortgage  of  the  nursery  ground, 
and  out  of  their  father's  estate.  On  the  death  of  one 
of  the  surviving  sons  intestate,  it  was  held  that  all  the 
land  thus  acquired  had  become  partnership  property, 
and  that  the  share  of  such  son  was  to  be  treated  as 
personal  and  not  as  real  estate. 

By  a  slight  extension  of  the  same  principle,  if  sev- 
eral persons  take  a  lease  of  a  colliery,  in  order  to  work 
the  colliery  as  partners,  and  they  do  so  work  it,  the 
lease  will  be  partnership  property  (/>).  So,  if  co-own- 
ers of  land  form  a  partnership,  and  the  land  is  merely 
accessory  to  their  trade,  and  is  treated  as  part  of  the 
common  stock  of  the  firm,  the  land  will  be  partnership 
property  (q). 

*  Upon  the  whole,  therefore,  it  seems  that  land  ac- 

(n)  1  Swanst.  495. 

(o)  Waterer  v.  Waterer,  15  Eq.  402.  See,  also,  DaviVs  >: 
Gaines,  12  Ch.  D.  813,  a  similar  case. 

(p)  Faraday  v.  Wightwick,  Taml.  250,  and  1  R.  &  M.  !•"' 
See  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182. 

(q)  Essex  v.  Essex,  20  Beav.  442.  Compare  Steward  r.  Blake- 
way,  4  Ch.  603,  and  6  Eq.  479. 
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quired,  whether  gratuitously  or  not,  for  the  purpose  of  Bk.  III. 
carrying  on  a  partnership  business,  and  used  for  that  Chap.  4.  Sect. 

purpose,  is  to  be  considered  as  property  of  the  partner-  J 

ship ;  but  that  land  which  is  not  so  acquired,  but  which  Result  of 
belonging  to  several  persons  jointly  or  in  common,  is  foreg°inS 
employed  by  them  for  their  common  profit,  does  not  be-  c 
come  partnership  property  unless  there  is  some  evi- 
dence to  show  that  it  has  been  treated  by  them  as  an- 
cillary to  the  partnership  business,  and  as  part  of  the 
common  stock  of  the  firm  (r).1 


SECTION  III. — CONVERSION  OF  JOINT  ESTATE  INTO  SEPA- 
RATE ESTATE,  AND  VICE  VERSA. 

It  is  competent  for  partners  by  agreement  amongst  3.  Agreement 
themselves  to  convert  that  which  was  partnership  pro-  sufficient  to 
perty  into  the  separate  property  of  an  individual  part-  own^rsliip  Of 
ner,  or  vice  versQ,  (s).2     And  the  nature  of  the  property  property, 
may  be  thus  altered  by  any  agreement  to  that  effect; 
for  neither  a  deed  nor  even  a  writing  is  absolutely  nec- 

(r)  See  Steward  v.  Blakeway,  4  Ch.  603,  and  6  Eq.  479,  and 
cases  ante,  p.  332. 

(s)  Exparie  Ruffin,  6  Ves.  119;  Ex  parte  Williams,  11  ib.  3; 
Exparte  Fell,  10  ib.  348;  Ex  parte  Rowlandson,  1  Rose,  416. 

1  The  whole  question  is  one  of  intention;  save  that  in  Penn- 
sylvania in  order  that  this  intention  shall  be  binding  on  others 
beside  the  partners  themselves  it  must  be  in  writing  and  those 
writings  properly    recorded.      Hale    v.   Henrie,    2    Watts.   143 
(1834);  DuBree  v.  Albert,  100  Pa,  St.  483  (1882);  Kepler  v.  Erie 
Dime  Sav.  &  Loan  Co.,  101  Pa.  St.  602  (1882);  Shafer's  Appeal, 
106  Pa.  St.  49  (1884).     The  mere  fact  that  A.  and  B.   who  are 
partners  hold  land  together  does  not  stamp  the  land  as  partner- 
ship property.     It  must  be  shown  it  was  acquired  for  partner- 
ship purposes.     Thompson  v.  Bowman,  6  Wall.  316  (1867).    Nor 
does  it  prove  the  land  partnership  property  if  in  such  a  case  the 
joint  owners  use  it  in  the  transaction  of  the  firm's  business,  as 
where,  for  example,  A.  and  B.  bought  land  together,  built  upon 
it  and  subsequently  carried  on  a  boarding  house  upon  the  prem- 
ises; Sikes  v.  Work,  6  Gray,  433  (1856);  and  in  Coles  v.  Coles.  15 
Johns.  159  (1817),  the  fact  that  the  owners  of  a  distillery  were  the 
partners  in  the  business  carried  on  in  the  property  did  not,  it 
was  held,  establish  the  claim  that  the  premises  were  the  prop- 
erty of  the  firm.     In  Louisiana  where  partners  in  a  commercial 
firm  own  land,  it  is  always  regarded  as  separate  property  of 
which  they  are  tenants  in  common,  and  it  is  not  regarded  as 
part  of  the  firm's  assets.     Guilbian  v.   Melancon,  28  La.   Ann. 
627  (1876). 

2  Whitworth  v.  Benbow.  56  Ind.  194  (1877);  Bullitt  v.  Church, 
26  Pa.  St.  108  (1856);  Dimon  v.   Hazzard,  32  N.  Y.   65  (1865); 
Evans  v.  Hawley,  35  Iowa,  83  (1872);  Bank  v.  West,  46  Me.  15 
(1858);  Gillisse  v.  Gibson,  6  La.  Ann.  125  (1851). 
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Bk.  Ill,  essary  (£)'  }  but  so  long  as  the  agreement  is  depend- 
Chap.  4.  Sect.  en^  on  an  unperformed  condition,  so  long  will  the  own- 

_ ership  of  the  property  remain  unchanged  (u).2 

Creditors  not  Moreover,  as  the  ordinary  creditors  of  an  individual 
entitled  to  be  have  no  nen  on  hjs  property,  and  cannot  prevent  him 
consulted.  ,  -,.  •  ...  i5  i  T 

from  disposing  of  it  as  he  pleases,   so  the  ordinary 

creditors  of  a  firm  have  no  lien  on  the  property  of  the 
firm  so  as  to  be  able  to  prevent  it  from  parting  with 
[  *  335]  that  property  to  whomsoever  it  *  chooses.3  Accord- 
ingly it  has  frequently  been  held,  that  agreenx 
come  to  between  partners  converting  the  property  of 
the  firm  into  the  separate  estate  of  one  or  more  of  its 
members,  and  vice  versd,  are,  unless  fraudulent,  bind- 
ing not  only  as  between  the  partners  themselves,  but 
also  on  their  joint  and  on  their  respective  several  cred- 
itors; and  that,  in  the  event  of  bankruptcy,  the  trus- 
tees must  give  effect  to  such  agreements  (x). 

(t)  See  Pilling  r.  Pilling,  3  De  G.  J.  &  Sm.  162;  Ex  )„„•/, 
Williams,  11  Ves.  3;  Ex  parte  Clarkson,  4  D.  &  C.  56,  per  Sir  <;. 
Rose;  Ex  parte  Owen,  4  De  G.  &  Sm.  351.  None  of  these  <•; 
however,  turned  on  the  effect  of  an  unwritten  agreement  relat- 
ing to  land.  See,  as  to  a  transfer  by  a  partner  of  his  shares  in 
the  partnership  property  when  it  consists  wholly  or  in  part  of 
land,  post,  ch.  5,  $  5. 

(w)  Ex  parte  Wheeler,  Buck.  25;  Ex  parte  Cooper,  1  M.  1).  & 
D.  358;  Hawkins  v.  Hawkins,  4  Jur.  N.  S.  1044. 

(x)  See  Ex  parle  Ruffin,  and  the  other  cases  cited   in  the  last 


1  In  Jones  v.  Neale,  2  Patt.  &  H.  (Va.)  339  (1856),  it  was  held 
that  a  mere  agreement,  unsealed  and  unrecorded,  that  real  es- 
tate shall  be  the  separate  property  of  one  partner  is  inoperative. 

2  Fitzgerald  v.  Cross,  20  N.  J.  Eq.  90  (1869). 

3  See  Locke  v.  Lewis,  124  Mass.  1  (1878);  Case  v.  Beauregard, 
99  U.  S   119  (1878);  State  v.   Thomas,   7  Mo.  App.  205  (1879); 
Allen  v.  Center  Valley  Co.,  21  Conn.  130  (1851);  Shackleford  r. 
Shackleford,  32  Gratt.  481  (1879);  Miller  r.  Price,   20  Wis.   117 
(1865);  Fitzpatrick  v.  Flannagan,  106  U.  S.  648  (1882);  Foster 
r.  Barnes,  81  Pa.  St.  377  (1876);  Strauss  v.  Frederick,  91  X.  Ca. 
121  (1884).     In  New  Hampshire  it  has  been  held  that  creditors 
have  rights  over  the  assets  of  the  firm  independent  of  the  equi- 
ties of  the  partners.     Ferson  v.   Monroe,   21  N.   H.   462  (1850)j 
Benson  v.  Ela,  35  N.  H.  402  (1857);  Tenney  v.  Johnson,    i:i  N. 
H.  144  (1861).     And  in  Conroy  v.  Woods,  13  Cal.  626  (1859),  it 
was  held  that  where  one  partner  buys  out  his  associates  upon 
the  agreement  to  pay  the  firm   debts,  the  partnership  creditors 
have  a  priority  over  his  separate  creditors  to  the  extent  of  the 
firm  assets;  but  this  doctrine  is  denied  in  City  of  Maquoketa  t'. 
Willey,  35  Iowa,  323  (1872);  see  Baker's  Appeal,  21  Pa.  St.  77 
(1853).     Transfers  of  firm  property  to  an  individual  partner  have 
been  held  void  as  against  partnership  creditors  without  notice 
for  the  want  of  a  change  in  possession.     Moline  Wagon  Co.  t. 
Rummell,  2  McCrary,  307,  12  Fed.  Rep.  658  (1880);  14  Id.  155 
(1882);  Newell  r.  Desmond,  63  Cal.  242  (1863);  Criley  v.  Vasel, 
52  Mo.  455  (1873). 
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A  conversion  of  joint  into  separate  property,  or  vice  Bk.  III. 
'iers&,  most  frequently  takes  place  when  a  firm  and  one  Chap.  4.  Sect. 
}f  its  partners  carry  on  distinct  trades  ;    or  when    a  J  __ 
change  occurs  in  a  firm  by  the  retirement  of  some  or 
Dne  of  its  members,  or  by  the  introduction  of  a  new 
partner. 

When  a  firm  and  one  of  its  members  carry  on  dis   Dealings  be- 
:,inct  trades,  property  passing  in  the  -ordinary  way  of  tween  one 
Business  from  the  partner  to  the  firm,  ceases  to  be  his  Partner  and 
ind  becomes  the  property  of  the  partnership,  and  vice 
';ersd,  just  as  if  he  were  a  stranger  to  the  firm.     This 
svas  settled  in  the  great  case  of  Bolton  v.  Puller  (y),  in  Bolton  v. 
which  there  were  two  banking  firms,  one  carrying  on 
ausiness  at  Liverpool  aud  one  in  London.     All  the  part- 
ners in  the  latter  firm   were  partners  in   the  former. 
Some  bills  of  exchange  came  in  the  ordinary  course  of 
business  into  the  hands  of  the  Liverpool  firm,  to  be 
placed  to  the  general  account  of  its  customers.     These 
oills  were  remitted  by  the  Liverpool  firm  to  the  Lon- 
ion  firm,  to  be  placed  to  the  credit  of  the  former  in 
:he  general   account   between  the  two  houses.      Both 
aouses  afterwards  becoming  bankrupt,  it  was  held  that 
jhe  bills  were  the  property  of  the  London  firm  and  not 
}f  the  Liverpool  firm,  or  of  its  customers.     Lord  C.  J. 
Eyre,  in  delivering  judgment,  adverted  to  the  question 
under  consideration  in  the  following  terms  :  — 


"There  can  be  no  doubt  that  as  between  themselves  a  part- 
lership  may  have  transactions  with  an  individual  partner  or 
vvith  two  or  more  of  the  partners  having  their  separate  estate  en- 
gaged iii  some  joint  concern  in  which  the  general  partnership  is 
lot  interested  ;  and  that  they  may  by  *  their  acts  convert  the  [  *  336] 
oint  property  of  the  general  partnership  into  the  separate  prop- 
erty of  an  individual  partner,  or  into  the  joint  property  of  two 
>r  more  partners,  or  d  converse.  And  their  transactions  in  this 
•espect  will,  generally  speaking,  bind  third  persons,  and  third 
persons  may  take  advantage  of  them  in  the  same  manner  as  if 
,he  partnership  were  transacting  business  with  strangers  :  for 
ustance,  suppose  the  general  partnership  to  have  sold  a  bale  of 
£>ods  to  the  particular  partnership,  a  creditor  of  the  particular 
partnership  might  take  those  goods  in  execution  for  the  sep- 
irate  debtot  that  particular  partnership." 

Where  a  change  occurs  in  a  firm  by  the  retirement  of  Change  of 
Dne  or  more  of  its  members,  nothing  is  more  common  property  on 
than  for  the  partners  to  agree  that  those  who  continue 

two  notes,  and  Campbell  v.  Mullett,  2   Swanst.   575;   Ex  parte 
Dlarkson,  4  D.  &  Ch.  56;  Ex  parte  Peake,  1  Madd.  358. 
(y)  1  Bos.  &  P.  539. 
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Bk.  III.          the  business  shall  take  the  property  of  the  old  firm  and 
Chap.  4.  Sect.  pay  ^g  debts,  or  that  part  of  the  property  of  the  old 

'll firm  shall  become  the  property  of  those  by  whom  its 

business  is  to  be  continued,  whilst  the  rest  of  the  prop- 
erty shall  be  otherwise  dealt  with.  So,  again,  when  a 
partnership  is  first  formed,  or  when  a  new  partner  is 
taken  into  an  existing  firm,  or  when  two  firms  amalga- 
mate into  one,  some  agreement  is  generally  come  to  by 
which  what  was  before  the  property  of  some  one  or 
more  only  of  the  members  of  the  firm,  becomes  the 
joint  property  of  all  such  members.  All  such  agm>- 
ments,  if  bond  fide,  and  not  fraudulent  against  credit- 
ors, are  valid,  and  have  the  effect  of  altering  the  equi- 
table ownership  in  the  property  affected  by  them  (z).1 
Ex  parte  In  Ex  parte  Ruffin  (a),  which  is  the  leading  case  on 

Euffin.  thjg  gu-bject,  Thomas  Cooper,   a  brewer,    took    James 

Cooper  into  partnership.     That  partnership  was  after- 
wards dissolved  by  articles,  by  which  the    buildings, 

(z)  Such  an  agreement  is  not  a  breach  of  a  covenant  not  to  as- 
sign without  the  consent  of  the  lessor.     See  Corporation  oi 
tolr.  Westcott,  12  Ch.  D.  461  ;  Varley  v.  Coppard,  L.   R.   7  ('. 
P.  505. 

(a)  6  Ves.  119.     See,  too,  Ex  parte  Walker.  4  De   G.  F.  \-  .1. 
509  ;  Ex  parte  Sprague,  4  De  G.  M.  &  G.  866;  Ex  parte  Chirk- 
on,  4  D.  &  Ch.  56  ;  Ex  parte  Gurney,   2  M.   D.  &   D.   511  : 
parte  Peake,  1  Madd.  346  ;  Ex  parte  Fell,  10  Ves.  348. 

1  The  retiring  partner  who  assigns  his  interest  in  the  firm  as- 
sets to  his  associates  who  continue  the  business  in  consideration 
of  their  agreement  to  pay  the  old  firm's  debts  has  no  lien  upon 
the  property  of  the  old  firm  and  loses  his  right  over  it  as  a  part- 
ner. Those  assets  become  the  separate  property  of  the  contin- 
uing partners.  This  is  true  also  where  a  stranger  buys  tin 
tiring  partner's  interest  and  forms  a  new  partnership  with  the 
continuing  partner  and  the  new  firm  assumes  the  payment  of 
the  old  firm  debts  in  consideration  of  the  transfer  of  the  a> 
Baker's  Appeal,  21  Pa.  St.  76  (1853);  Clarke's  Appeal.  107  I'a. 
St.  426  (1884);  Vosper  r.  Kramer,  31  N.  J.  Eq.  420  (1879 
Maquoketat).  Willey,  35  Iowa,  323  (1872);  Howew.  Lawrence.  9 
Cush.  553  (1852);  Goembell  v.  Arnett,  100  111.  34  (1881);  Emi-r- 
son  v.  Parsons,  46  N.  Y.  560  (1871);  Trentman  v.  Swart /ell.  8ii 
Ind.  443  (1882);  Allen  v.  Grissom.  90  N.  Ca.  90  (1884);  Utlcy  r. 
Smith,  24  Conn.  290  (1855);  Ackley  r.  Winkelrnoyer,  :>(>  Mo. 
562  (1874).  It  is  said,  however,  that  the  partner's  lien  in  the 
cases  above  referred  to  may  be  preserved  by  express  agreement 
Savage  v.  Carter,  9  Dana  408  (1840);  Rogers  r.  Nichols,  20  Texas. 
719  (1858).  Where  the  purchaser  agrees  to  pay  the  debts  of  the 
old  firm  out  of  the  assets  he  received,  the  partner  may  insist  on 
the  application  of  the  proceeds  of  those  assets  to  the  extinguish- 
ment of  his  firm's  indebtedness,  Shackleford  v.  Shackleford,  32 
Gratt,  481(1879);  Kelsey  v.  Hobby,  16  Pet.  269  (1842);  Harmon 
v.  Clark,  13  Gray,114  (1859).  Where  such  a  right  is  reserved  by 
a  partner,  it  extends  to  the  whole  of  the  assets  of  his  firm  a 
not  merely  to  his  proportion  thereof.  Northrnp  v.  McGill, 
Mich.  234  (1873). 
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premises,   stock  in  trade,  debts,   and  effects  were    as-  Bk.  III. 
signed  to  James  by  Thomas,  who  retired.     James  after-  CnaP'  4-  Sect 

wards  became  bankrupt,  and  some  of  the  partnership 

debts  being  unpaid,  an  attempt  was  made  to  have  what 
had  been  the  property  of  the  partnership  applied  in 
liquidation  of  those  debts.  But  it  was  held  that  such 
property  was  no  *  longer  the  joint  property  of  the  two  [  *  337] 
partners,  but  had  been  converted  into  the  separate 
property  of  James. 

Ex  parte  Williams  (b)  was  a  similar  case,  only  that  Ex  parte 
on  the  dissolution  no  assignment  was  made.     There  Williams, 
was  not  jeven  any  written  agreement  showing  the  terms 
on  which  the  dissolution  took  place.     But  it  was  sworn 
that  the  partner  who  continued  the  business  was  to 
take  all  the  stock  and  effects  of  the  old  firm  ;  and  it 
was  held  that  they  had  become  his  separate  property, 
and  could  not  be   considered  as  the  joint  property  of 
the  dissolved  partnership. 

These  decisions  have  always  been  regarded  as  settling 
the  law  upon  the  subject  of  conversion  of  partnership 
property,  and  have  been  constantly  followed.  They 
were  not,  it  will  be  observed,  decided  with  reference  to 
the  doctrine  of  reputed  ownership,  but  with  reference 
only  to  the  real  agreement  come  to  between  the  part- 
ners. They  apply  as  much  to  cases  of  a  change  of 
interest  on  death  as  on  retirement  (c). 

The  case  of  Ex  parte  Owen   (d),  which  has  been  Ex  parte 
already  referred  to  (e),  shows  that  similar  principles       en- 
must  be  applied  in  order  to  determine  what,  on  the 
formation  of  a  partnership,  has  been  converted  from 
separate  into  joint  estate  (f). 

In  order,  however,  that  an  agreement  may  have  the  Agreement 
effect  of  converting  joint  into  separate  estate,  or  vice  must  be 
versa,  the   agreement  must  be  executed,   and  not  be  executed- 
executory  merely,     In  Ex  parte  Wheeler  (g),  a  retiring  Ex  parte 
Wheeler. 

(6)  11  Ves.  3.     Compare  Ex  parte  Cooper,  1  M.  D  &  D.  358. 

(c)  See  Re  Simpson,  9  Ch.  572  ;  and  compare  Ex  parte  Morley, 
8  Ch.  10-26,  and  Ex  parte  The  Manchester  Bank,  12  Ch.  D.  917, 
and  13  ib.  465.     These  three  cases  turned  on  the  construction  of 
the  partnership  articles,  combined  in  the  last  two, with  the  wills 
of  the  deceased  partners.     The  wills  and  the  articles  together 
prevented  a  conversion. 

(d)  4  De.  G.  &  Sm.  351. 

(e)  Ante,  p.  329. 

(/)  See,  too,  Ex  parte  Barrow,  2  Rose,  252;  and  Belcher  v. 
Sikes,  8  B.  &  C.  185.  for  a  case  where  separate  estate  was  made 
joint  by  a  deed  of  dissolution  not  clearly  expressed. 

(g)  Buck.  25.  See,  too.  Ex  parte  Wood,  10  Ch.  D.  554  ;  Ex 
parte  Cooper,  1  M.  D.  &  D.  358  ;  and  the  case  of  the  Bank  of 
England,  3  De  G.  F.  &  J.  645,  noticed  ante,  p.  330  ;  and  com- 
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Bk.  III.          partner  and  a  continuing  partner  entered  into  an  agree- 
Chap.  4.  Sect.  menfc  m  writing,  by  which  the  retiring  *partner  assigned 

!_! .  the    stock,   goodwill,   lease,  furniture,  fixtures,   books, 

[  *  338]  and  debts  of  the  firm,  to  the  continuing  partner,  and 
the  latter  agreed  to  pay  certain  debts  of  the  partner- 
ship for  which  his  father,  he  said,  would  be  security. 
The  father,  however,  refused  to  give  any  security,  and 
this  further  act  was  necessary  to  be  done  in  order  to 
complete  the  transfer  of  the  property.  The  continuing 
partner  having  become  bankrupt,  the  court  held  that 
the  property  of  the  old  firm  had  not  been  converted 
into  the  separate  estate  of  the  continuing  partner,  the 
agreement  being  still  executory  when  the  bankruptcy 
occurred. 

Effect  of  Moreover,  an  agreement  which   can  be  successfully 

fraud.  impeached  for  fraud,  will  not   affect  the  property  to 

which  it  may  relate  (/i);1  and  it  must  not  be  forgotten, 
that  in  the  event  of  bankruptcy,  the  trustee,  as  repre- 
senting the  creditors,  may  be  able  to  impeach  as 
fraudulent  against  them,  agreements  by  which  the 
bankrupt  himself  would  have  been  bound  (i).  In  a 
case  where  both  the  partnership  and  the  individual 
partners  were  insolvent,  an  agreement  by  one  of  them 
transferring  his  interest  to  the  others,  and  thereby 
converting  what  was  joint  estate  into  the  separate  estate 
of  the  transferee,  was  held  invalid  ;  for,  although  no 
fraud  may  have  been  intended,  the  necessary  effect  of 
the  arrangement  was  to  delay  and  defeat  the  joint 
creditors  (k).  The  firm  became  bankrupt  shortly  after 
the  assignment  was  made. 

pare  Ex  parte  Gibson,  2  Mont.  &  Ayr.  4  ;  Ex  parte  Spragne,  4  DC 
G.  M.  &  G.  866  ;  Hawkins  v.  Hawkins,  4  Jur.  N.  S.  1044. 

(h)  Ex  parte  Rowlandson,  1  Rose,  416. 

(i)  See  Be  Kemptner,  8  Eq.  286  ;  Anderson  v.  Maltby,  2  Ves. 
J.  244  ;  Billiter  v.  Young,  6  E.  &  B.  40. 

(k)  Ex  parte  Mayou,  4  D.  G.  J.  &  S.  664  ;  Ex  parte  Walker,  4 
DeG.  F.  &  J.  509.  See.  also,  Luft  v.  Homer,  3  Fos.  &  Fin.  !-<>. 
which  seems  to  have  been  a  clear  case  of  fraud  upon  a  creditor. 


1  Second  Nat.  Bank  v.  Farr  (N.  J.),  7  Atl.  Rep.  892  (1886); 
Bank  v.  Smith,  26  W.  Va.  541  (1886);  Phelps  v.  McNeely,  66 
Mo.  554  (1877). 
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*CHAPTEE  Y.  [*339] 

OF  SHARES  IN  PARTNERSHIPS. 

IN  the  present  chapter  it  is  proposed  to  examine  the  Bk.  III. 
following  subjects  : —  Chap.  5. 

§  1.  The  nature  of  a  share  in  a  partnership,  and  the  Subject  of 
rules  which  govern  its  devolution  in  case  of  death.  present 

§  2.  The  amount  of  each  partner's  share.  chapter. 

§  3.   The  lien  which  each  partner  has  on  the  joint 
property,  and  on  the  shares  of  his  co-partners. 

§  4.  The  mode  in  which  a  share  is  taken  in  execution 
for  the  separate  debts  of  its  owner. 

§  5.  The  transfer  of  shares. 


SECTION  I. — OF  THE  NATURE  OF  A  SHARE,  AND  THE  RULES 
WHICH  GOVERN  ITS  DEVOLUTION  IN  CASE  OF  DEATH. 

In  the  absence  of  a  special  agreement  to  that  effect,  Nature  of  a 
all  the  members  of  an  ordinary  partnership  are  inter-  share  in  a 
ested  in  the  whole  of  the  partnership  property  ;  but  it  firm- 
is  not  quite-  clear  whether  they  are  interested  therein  as 
tenants  in  common,  or  as  joint  tenants  without  benefit 
of  survivorship,  if  indeed  there  is  any  difference  between 
the  two.     It  follows  from  this  community  of  interest, 
that  no  partner  has  a  right  to  take  any  portion  of  the 
partnership  property,  and  to  say  that  it  is  his  exclu- 
sively (a).     No  partner   has   any   such   right,   either 
during  the  existence  of  the  partnership  or  after  it  has 
been  dissolved.1 

"What  is  meant  by  the  share  of  a  partner  is  his  pro-  ghare  a 
portion  of  the  partnership  assets  after  they  have  been  right  to 

(a)  Lingea  v.  Simpson,  1  Sim.  &  Stu.  600  ;  Cockle  v.  Whiting,  n 
Taml.  55  ;  and  see  the  cases  cited  in  the  next  note. 

1  A  partner  has  no  special  interest  in  any  particular  piece  of 
property  belonging  to  his  firm.  His  interest  is  to  receive  his 
proper  proportion  of  the  whole  amount  of  assets  remaining  after 
the  payment  of  all  the  firm's  debts.  Trowbridge  v.  Cross,  117 
111.  109  (1886);  Tobey  v.  McFarlin,  115  Mass.  98  (1874);  Filley 
t).  Phelps,  18  Conn.  294  (1847);  Staats  v.  Bristow,  73  N.  Y.  264 
(1878). 
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Bk.  III.          all  realised  and  converted  into  money,  and  all  the  debts 
Chap.  5.  Sect.  an(j  liabilities  have  been  paid  and  discharged  (6).     This 

J it  is,  and  this  only,  which  *  on  the  death  of  a  partner 

[  *  340]  passes  to  his  representatives,  or  to  a  legatee  of  his 
share  (c);  which  under  the  old  law  was  considered  as 
bona  notabilia  (d);  which  on  his  bankruptcy  passes  to 
his  trustee  (e);  and  which  the  sheriff  can  dispose  of 
under  a  fi.  fa.  issued  ab  the  suit  of  a  separate  cred- 
itor ( /  ),  or  under  an  extent  at  the  suit  of  the  Crown  (g). 
it  is  however  to  be  observed  that  the  Crown  never  holds 
jointly  or  in  common  with  its  subjects  (/i).  Conse- 
quently, if  a  partner  is  outlawed,  whereby  his  interest 
in  the  partnership  is  forfeited,  the  other  partners  lose 
their  interests  also;  the  Crown  nrst  taking  the  share  of 
the  delinquent  partner,  and  then  by  its  prerogative  ex- 
cluding the  other  partners  with  whom  it  would  other- 
wise be  a  tenant  in  common.  It  need  hardly  be  said 
that  this  prerogative  is  not  enforced  in  modern  times  («').' 

Of  the  doctrine  of  non-survivorship  between  partners, 

Jus  accres-          ^  *8  an  °^  an(^  well-established  maxim,  that  Jus  ac- 
cendi,  &c.       crescendi  inter  mercatores  locum  non  habet  (k).     This 

(1)  See  Doddington  v.  Hallet,  1  Ves.  S.  498-9  ;  Croft  v.  Pike.  I! 
P.  W.  180  ;  West  v.  Skip,  1  Ves.  S.  242  ;  Taylor  v.  Fields,  4  Ves. 
396  ;  Crawshay  v.  Collins,  15  Ves.  229  ;  Featherstonhaugh  r.  Fen- 
wick,  17  Ves.  298  ;  Darby  v.  Darby,  3  Drew.  503. 

(c)  Farquhar  v.  Hadden,  7  Ch.  1.     See  infra,  bookiv.  ch.  3,  ?3. 

(d)  Ekins  v.  Brown.  1  Spinks.  Ecc.  &  Adm.  Rep.  400  ;  A.-G.  c. 
Higgins,  2  H.  &  N.  339.     See,  as  to  the  locality  of  a  share,  Be 
Ewing,  L.  R.  6  P.  D.  19. 

(e)  See  the  last  note  but  two,  and  Smith  v.  Stokes,  1  East,  363. 
(/)  Skip  v.  Harwood,  2  Swanst.  586  ;  Ke  Wait,  1   Jac.  A:   W. 

605  ;  Johnson  v.  Evans,  7  Man.  &  Gr.  240. 

(g)  R.  v.  Sanderson.  Wightw.  50;  R.  v.  Rock,  2  Price.  198  ;  R. 
v.  Hodge,  12  ib.  537  ;  Spears  v.  The  Lord  Advocate,  6  Cl.  &  Fin. 
180. 

(h)  2  Bl.  Cora.  409  ;  Hales  r.  Petit,  Plow.  257. 

(i)  See  Collyer  on  Partn.  72.  Forfeiture  for  felony  and  treason 
was  abolished  by  33  &  34  Viet.  c.  23,  §  1.  See  ante,  p.  74. 

(k)  Co.  Lit.  182  c. 

1  If  a  partner  mortgage,  or  sell  his  interest  in  the  firm  property, 
his  mortgagee  or  assignee  takes  no  greater  right  than  lie  had  him- 
self and  is  entitled  only  to  the  surplus  of  assets  over  the  firm 
debts.  Matlack  v.  James,  13  N.  J.  Eq.  126  (1861);  Beecher  r. 
Stevens,  43  Conn.  587  (1876);  Bank  v.  Sawyer,  38  Oh.  St.  339 
(1882):  Hiscock  v.  Phelps,  49  N.  Y.  97  (1872).  The  surplus  cov- 
ered by  a  mortgage  of  a  partner's  interest  is  that  remaining  at  the 
time  of  the  foreclosure  proceedings  and  not  that  of  the  date  of  the 
mortgage.  That  is,  such  a  mortgage  is  subject  to  the  subse- 
quently arising  equities  and  indebtedness  of  the  firm  as  well  as 
those  existing  at  the  time  of  its  execution.  Churchill  v.  Proctor, 
31  Minn.  129  (1883)  ;  Burbank  v.  Wiley,  79  N.  Ca.  501  (1878)  ; 
Bank  v.  Godwin,  5  N.  J.  Eq.  334  (1846). 
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is  a  common  law,  and  not  only  an  equitable  maxim;  but  Bk.  III. 
whilst  its  application  in  equity  was  subject  to  few,  if  Chap.  °-  Sect. 
any,  exceptions  (Z),  it  was  not  at  law  so  universally  ap-  J  __ 
plicable  as  the  generality  of  its  terms  might  lead  one  to 
suppose. 

*  As  regards  real  property  and  chattels  real,  the  legal  [  *  841] 
estate  in  them  is  goveilied  by  the  ordinary  doctrines  of  Devolution 
real  property  law  ;  and,  therefore,  if  several  partners  °* 
are  jointly  seised  or  possessed  of  land  for  an  estate  in      ' 


fee,  or  for  years,  on  the  death  of  any  one;  the  legal  es- 

tate therein  will  devolve  on  the  surviving  partners  (m)  ;  Rule  as  to 

and  they  can  mortgage  it  for  partnership  debts  (n)  and  ^  -equitable 

sell  it  for  the  purpose  of  winding  up  the  affairs  of   the 

partnership  (o).      But  the  surviving  partners  are,  as 

regards  the  interest  of  the  deceased  partner,  deemed 

to  be  trustees  thereof  for  the  persons  entitled  to  his  es- 

tate, and  are  compellable  to  account  with  them  accord- 

ingly (p).     This,  however,  is  only  the  case  on  the  as- 

sumption that  the  property  in  question  is  partnership 

property,  and  forms  part  of  the  common  stock  in  which 

the  deceased  had  an  interest  as  a  partner  (q).1 

(1}  In  Nelson  v.  Bealby,  4  De  G.  F.  &  J.  321,  affirming  S.  C., 
30  Beav.  472,  articles  of  partnership  provided  that  on  the  death 
of  A.  his  executors  should  receive  one-half  of  the  assets  from  B.  ; 
but  they  were  silent  as  to  what  was  to  be  done  on  the  death  of  B. 
It  was,  however,  held  that  his  executors  were  entitled  to  half  the 
assets  from  A. 

(m)  Jefferys  v.  Small,  1  Vern.  217  ;  Elliott  v.  Brown,  3 
Swanst,  489,  n. 

(n)  Re  Clough,  31  Ch.  D.  324,  and  ante,  p.  218. 

(o)  Shanks  v.  Klein,  15  Otto,  18  (Amer.).  See,  also,  West  of 
England,  &c.,  Bank  v.  Murch,  23  Ch.  D.  138. 

(p)  Jefferys  v  Small,  1  Vern.  217  ;  Lake  v.  Craddock,  3  P.  W. 
158  ;  Lake  v.  Gibson,  1  Eq.  Ca.  Ab.  290  ;  Elliott  v.  Brown,  3 
Swanst.  489,  n.  ;  Lyster  v.  Dolland,  1  Ves.  J.  435  ;  Jackson  ». 
Jackson,  9  Ves.  596,  597.  See,  also,  Re  Ryan,  L.  R.  Ir.  3  Eq. 
222,  where  title  of  persons  claiming  under  a  deceased  partner 
prevailed  against  a  mortgagee  of  the  surviving  partner  ;  the 
mortgage  being  for  hia  separate  debt,  and  the  mortgagee  having 
notice  of  the  equitable  interest.  As  to  part  of  the  property  there 
was  no  such  notice,  and  as  to  that  the  mortgagee's  title  pre- 
vailed. 

(q)  Morris  v.  Barrett,  3  Y.  &  J.  384  ;  Reilley  v.  Walsh,  11  Ir. 
Eq.  22.  A  case  of  a  lease  acquired  for  the  purpose  of  a  partner- 
ship which  was  never  formed.  See  ante,  p.  331. 

1  Joint  tenancy  has  generally  in  America  been  deprived  by 
statute  of  the  incident  of  survivorship.  Therefore,  the  legal 
title  to  the  interest  of  a  partner  in  the  lands  held  by  himself 
and  his  associates  for  the  purposes  of  a  partnership,  descends  upon 
his  death  to  his  heirs  at  law  subject  to  the  claims  of  his  partners 
and  the  creditors  of  the  firm.  King  v.  Weeks,  70  N.  Ca.  372 
(1874)  ;  Whitman  v.  R.  R.  Co.,  3  Allen  133  (1861)  ;  Buffum  v. 
Buffum,  49  Me.  108  (1861)  ;  Abernathy  v.  Moses,  73  Ala.  381 
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Devolution 

[*342J 

of  choses  in 
action. 


Bk.  III.  As  regards  choses  in  action,  the  right  to  sue  for  a 

Chap.  5.  Sect.  (je^  owing  to  the  firm,  as  well   as  the  liability  to  be 

sued  for  a  debt  owing  by  it,  also,  at  law,  devolved,  in 

the  event  of  the  death  of  one  partner,  upon  the  surviv- 
ing partners  exclusively  (r).  In  equity,  *  however,  the 
legal  personal  representatives  of  a  deceased  partner 
were  entitled  to  have  a  debt  due  to  the  partnership 
brought  into  account  by  the  surviving  partners  (s),  and 
were  liable  to  be  proceeded  against  by  a  creditor  of  the 
firm  (t).  The  Judicature  Acts  have  not  materially 
altered  the  law  in  this  respect  (t*).1 

(r)  Kemp  v.  Andrews,  Garth.  170  ;  Dixon  v.  Hammond,  2  B. 
&  A.  310  ;  Martin  v.  Crompe,  1  Lord  Raymond,  340,  and  2  Salk. 
344  ;  and  see  Slipper  v.  Stidstone,  5  T.  R.  493  ;  French  r.  And- 
rade,  6  T.  R.  582.  There  is  indeed  an  old  casein  which  an  ac- 
tion of  assumpsit  for  a  partnership  debt  was  held  to  be  properly 
brought  by  the  executors  of  a  deceased  partner,  and  the  surviv- 
ing partners  jointly  ;  Hall  r.  Huffarn,  alias  Hall  v.  Rougham,  2 
Lev.  188  and  228,  and  3  Keble,  798;  but  this  case  is  in  direct 
opposition  to  the  last  cited,  and  is  contrary  to  what  was  clearly 
settled  before  the  Judicature  Acts. 

(s)  The  receipt  of  the  suvivors  for  a  debt  due  to  the  firm  is  a 
good  discharge  to  the  debtor,  Brasier  v.  Hudson,  9  Sim.  1  ;  Phil- 
ips v.  Philips,  3  Ha.  281  ;  and  the  surviving  partner  can,  with- 
out making  the  executors  of  the  deceased  parties,  sustain  an 
action  for  an  account  against  a  debtor  to  the  firm,  Haig  v.  Gray, 
3  De  G.  &  Sm.  741. 

(t)  Ante,  book  ii.  ch.  2,  \  1. 

(u)  See  ante,  book  ii.  ch.  2  and  3. 


(1682)  ;  Cobble  v.  Tomlinson,  50  Ind.  550  (1875)  ;  Buchan  r. 
Sumner,  2  Barb.  Ch.  165  (1847).  Real  estate  acquired  for  part- 
nership use  is  indeed  regarded  as  converted  to  personalty  ;  but 
the  conversion  in  America  is  only  for  the  purposes  of  the  part- 
nership and  not  so  far  as  concerns  the  devolution  of  the  land 
upon  the  death  of  one  of  the  partners.  The  share  of  a  deceased 
partner  in  the  surplus  of  real  estate  remaining  after  the  dis- 
charge of  all  the  demands  against  the  firm,  and  the  complete 
adjustment  of  its  affairs  goes  to  his  heirs  subject  to  his  widow's 
dower  and  not  to  his  executor  or  administrator.  Foster's  Ap- 
peal, 74  Pa.  St.  391  (1873);  Leaf's  Appeal,  105  Pa.  St.  505 
(1884)  ;  Shearer  v.  Shearer,  98  Mass.  107  (1867)  ;  Strong  v.  Lord, 
107  111.  25  (1883) ;  Grissom  v.  Moore,  106  Ind.  296  (1885)  ;  Good- 
burn  v.  Stevens,  5  Gil.  1  (1847)  ;  Fairchild  v.  Fairchild,  64  N.  Y. 
471  (1876)  ;  Campbell  v.  Cairnbell,  30  N.  J.  Eq.  415  (1878)  ; 
Buffum  v.  Buffum,  49  Me.  108  (1861).  Of  course,  since  the  right 
to  settle  the  firm's  business  belongs  to  the  surviving  partner,  he 
is  entitled  to  the  control  of  the  real  estate  of  the  firm  in  order 
to  effect  a  settlement.  Merritt  v.  Dickey,  38  Mich.  41  (1878)  ; 
Shanks  v.  Klein,  104  U.  S.  18  (1881)  ;  Easton  v.  Courtwright,  84 
Mo.  27  (1884)  ;  Keith  v.  Keith,  143  Mass.  262  (1887). 

1  On  the  death  of  a  partner  the  title  to  the  firm's  choses  in 
action  vests  in  the  surviving  partner  and  he  must  bring  the  action 
for  their  recovery  in  his  own  name  without  joining   as  co-plain- 
tiffs with  himself  the  personal  representatives  of  the  decedent 
Davis  f.  Church,  1  W.  &  S.  240  (1841) ;  Wallaces.  Fitzsimmor 
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As  regards  ordinary  chattels,  it  was  held  in  Buckley  Bk.  III. 
v.  Barber  (u),  that  the  interest  of  a  deceased  partner  ChaP-  5.  Sect. 

in  chattels  belonging  to  the  firm  did  not  devolve  upon  J 

the  surviving  partners,  so  as  to  enable  them  to  give  a  Devolution 
good  legal  title  to  the  chattels  as  against  the  executors  " 
of  the  deceased  ;  and  that  consequently  such  chattels 
might  be  seized  under  a  fi.  fa.   issued  on   a   judgment 
obtained  against  the  executors  by  a  separate  creditor 
of  the  deceased  partner  (x}.1 

The  extent  to  which  goodwill  survives  will  be  noticed  Goodwill, 
hereafter  (y). 

Before  quitting  the  present  subject,  it  may  be  ob- 
served that  the  doctrine  of  non-suvivorship  amongst 
partners  is  not  confined  to  merchants  nor  even  to 
traders,  but  extends  to  partners  generally  (2).  But  -it 
does  not  apply  to  societies  not  having  gain  for  their 
object,  and  the  members  of  which  are  merely  joint 
tenants  of  the  property  they  hold  (a). 

(r)  Buckley  v.  Barber,  6  Ex.  164  ;  and  see  per  Dampier,  J., 
in  R.  v.  The  Collectors  of  Customs,  2  M.  &  S.  223. 

(.v)  This  case  was  certainly  perplexing.  It  made  a  useless 
distinction  between  land,  debts  and  ordinary  chattels  ;  it  logic- 
ally involved  the  consequence  that  a  surviving  partner  could 
only  properly  sell  his  share  of  a  partnership  chattel  ;  and  it 
was'  inconsistent  with  the  principles  which  induced  courts  of 
equity  to  decline  (except  under  special  circumstances)  to  grant 
a  receiver  at  the  intance  of  the  executors  of  a  deceased  against 
a  surviving  partner.  In  Taylor  v.  Taylor,  7  Mar.  1873,  Lord 
Justice  James,  sitting  for  V.-C.  Wickeus,  expressed  his  disap- 
proval of  Buckley  v.  Barber.  All  this  is,  however,  of  little 
consequence  now. 

(y)  See  book  iii.  ch.  9,  \  2. 

(«)  See  Buckley  v.  Barber,  6  Ex.  164  ;  Aunand  t.  Honiwood, 
2  Ch.  Ca.  129  ;  Jefferys  v.  Small,  1  Vern.  217  ;  Lake  v.  Gibson, 
1  Kq.  Ca.  Ab.  290  ;  Lake  r.  Craddock,  3  P.  W.  158. 

(a)  As  an  instance,  see  Brown  7;.  Dale,  9  Ch.  D.  78. 

1  Dull.  248  (1788)  ;  Manning  r.  Brickell,  2  Hayw.  (N.  Ca.)  133 
(1800);  Stevens  v.'  Rollins,  34  Me.  226  (1852);  Davidson  v. 
Weems,  58  Ala,  187  (1877)  ;  Bassett  r.  Miller,  39  Mich.  133 
(1S78);  Arabs  v.  Caspari,  13  Mo.  App.  586  (1882);  Daby  t'. 
Ericsson,  49  N.  Y.  786  (1872). 

1  The  same  doctrine  is  enunciated  in  Tremper  v.  Conklin,  44 
X.  Y.  5-i,  (il-2  by  Earl,  Com.  A  number  of  authorities  declare 
Unit  of  the  firms  chattels  in  possession  of  the  surviving  partner 
and  the  executors  of  the  deceased  partner  are  tenants  in  com- 
mon. Wilson  v.  Soper,  13  B.  Mon.  411  (1853)  ;  Adams  v.  Ward, 
26  Ark.  135  (1870)  ;  Skipwith  v.  Lea,  16  La.  Ann.  247  (1861). 
I '.ut  the  doctrine  is  repudiated  by  the  weight  ot  authority  ;  see 
Orarav.  Rothermel,  98  Pa.  St.  300  (1881)  ;  Betts  v.  June,  51  N. 


Wood,  31  Md.  293  (1869)  ;  Mendenhall  v.  Beubow,  84  N.  Ca.  646 
'(1881)  ;  Bohleri).  Tappan,  1  Fed.  Rep.  469  (1880). 
*  4   LAW   OF   PARTNERSHIP. 


418  SHARES. 

[  *  343]  *  Of  the  doctrine  that  shares  are  personal  estate. 

Bk.  III.  From  the  principle  that  a  share  of  a  partner  is  noth- 

Chap.  5.  Sect,  ing  more  than  his  proportion  of  the  partnership  as-t-ts 

1- after  they  have  been  turned  into  money  and  applied  in 

Share  liquidation  of  the  partnership  debts,  it  necessarily  fol- 

personal         lows  that,  in  equity,  a  share  in  a  partnership,  whether 

estate.  ^s  property  consists  of  land  or  not,  must,  as  between 

the  real   and  personal    representatives  of    a   deceased 

partner,  be  deemed  to  be  personal  and  not  real  estate, 

unless  indeed  such  conversion   is  inconsistent  with  the 

agreement  between  the  parties  (b).1     And  although  the 

decisions  upon  this  point  are  conflicting,  the  authorities 

which  are  in  favour  of  the  above   conclusion  certainly 

preponderate  over  the  others. 

Thornton  v.         Ia   Thornton  v.  Dixon  (c),  the  Court  recognised  the 
Dixon.  rule  that  partnership  property  must  be  considered  as 

personal  estate;  but  held  that  the  lands  which  were 
there  in  question,  could  not  be  so  considered,  as  they  Lad 
been  conveyed  to  all  the  partners  in  common,  and  there 
was  no  agreement  for  a  sale. 

Bell  v.  Phyn.  In  Sell  v.  Phyn  (d),  partners  in  trade  purchased 
with  the  funds  of  the  firm  a  share  in  a  plantation,  and 
kept  the  accounts  relating  to  the  estate  in  the  partner- 
ship books;  and  it  was  held  upon  the  authority  of  tho 
last  case,  that  assuming  the  land  to  have  become  part- 


(6)  See,  as  to  this,   Steward  v.  Blakeway,   4  Ch.   603,  and  6 
Eq.  479. 

(c)  3  Bro.  C.  C.  199. 

(d)  7  Ves.  453. 


1  In  the  absence  of  express  agreement  to  the  contrary,  the 
courts  in  America  regard  land  acquired  for  partnership  purposes 
as  converted  into  personal  property  only  for  the  purposes  of  the 
partnership  and  the  interest  of  a  partner  in  such  lands  as  may 
remain  after  settlement  of  the  firm's  business  devolves  upon  his 
heirs;  see  note  1,  p.  341.  By  agreement,  however,  the  partners 
may  convert  the  firm  real  estate  into  personalty  for  all  purposes, 
and  in  such  a  case  the  interest  of  the  deceased  in  the  surplus  re- 
maining after  the  winding  up  of  the  business  goes  to  his  per- 
sonal representatives.  Davis  r.  Chris  ian,  15  Gratt,  11  (!-•">!': 
and  cases  cited  below.  It  has  been  held  that  such  an  agreeim  ni 
has  been  made  where  the  partnership  articles  authori/e  (lie  sur- 
viving partner  to  take  the  entire  assets.  Leaf's  App.  lt>r>  l';i.  St. 
505  (1884);  Maddock  v.  Astbury.  32  N.  J.  Eq.  181  (1^'Hi  :  V 
where  the  firm  has  for  its  object  the  dealing  in  land  as  a  i-oin- 

modity.     Ludlow  v.  Cooper,  4  Oh.  St.  1  ( ).     This  is  denied, 

Kowner,  in  Strongs.  Lord,  107  111.  25  (1883).  And  it  has  even 
been  said  that  an  agreement  requiring  the  land  to  be  held  solely 
for  the  purposes  of  the  partnership  amounts  to  a  conversion  out 
and  out.  Rammelsberg  v.  Mitchell,  29  Oh.  St.  22  (1875) ;  Columb. 
v.  Reed,  24  N.  Y.  505  (1862). 
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norship  property,  it  ought  not  to  be  regarded  as  per-  Bk.  III. 
sonal  estate.  Chap.  5.  Sect. 

la  Randall  y.  Randall  (e),  the  partners  were  farmers,  J 

maltsters,  and  biscuit -makers.     They  bought  land  for  Randall  v. 
the  farming  business,  and  it  was  held  that  as  it  was  not  Kanda11- 
acquired  for  the  purpose  of  any  partnership  in  trade, 
the  land  could  not  be  treated  as  personalty. 

In  Cookson  v.  Cookson  ( /  )  a  father  who  was  seised  Cook-son  v. 
in  fee  of  land  on  which  he  carried  on  business  as  a  bot- 
tle-manufacturer, took   his    son   into  partnership, 'and 
conveyed  a  share  in  the  land  to  him.     The  land  was  de- 
clared b)  the  articles  of  partnership  to  be  partnership 
property.     But  on  the  death  of  the  *father,  it  was  held  [  *  344] 
that  his  share  in  the  land  was  to  be  treated  as  real  es- 
tate, no  sale  being  required  for  the  payment  of  the 
partnership  debts  for  any  other  purpose. 

These  are  the  cases  which  militate  against  the  rule 
under  discussion.  The  following  are  those  which  sup- 
port it : — 

In  Ripley  v.    Watenvorth   (g),   partnership  land  was  Ripley  v. 
conveyed  to  trustees  upon  trust,  upon  a  dissolution  of  Waterworth.. 
the  partnership  to  sell  and  pay  the  partnership  debts, 
aud  divide  the  residue  of  the  money  arising  from  the 
sale  amongst  the  partners;  and  it  was  held,  upon  the 
death  of  one  of  them,  that  his  share  in  the  land  was 
personal  estate,  although  the  land  was  not  in  fact  sold, 
and  the  deceased's  share  in  it  was  purchased  by    the 
surviving    partners  under  a  clause   enabling  them  so 
to  do,  and  contained  in  the  conveyance  to  the  trustees. 

In  Townshend  v.  Devaynes  (h),  two  persons  in  part-  T0wnsiien(i 
nership  as  paper- makers,  purchased  paper  mills  for  the  v.  Devaynes. 
use  of  the  firm,  and  paid  for  them  out  of  its  funds.     It 
was  agreed  that  on  the  death  of  either,  the  survivor 
should  have  the  option  of  purchasing  his  share.     One 
of  the  partners  died,  and  his  share  was  purchased  by 
i  the  survivor.     It  was  held  that  the  whole  of  the  pur- 
chase-money formed  part  of  the  personal  estate  of  the 
deceased,  although  most  of  the  money  was  paid  in  re- 
spect of  the  interest  of  the  deceased  in  the  mills. 

In  Phillips  v.  Phillips  (i),  two  persons  in  partnership  Phillips  r. 
as  brewery  purchased  public-houses  for  the  purposes  of  Phillips. 


(e)   7  Sim  271. 

(/)  8  Sim.  529. 

(g)  7  Ves.  425. 

(h)  1  Mont.  Part,  note  2  A.  Appx.  p.  90 «  see,  too,  11  Sim. 
498,  n. 

( /)  1  M.  &  K.  649.  See  ante,  p.  3:*2,  note  (k),  as  to  the  estates 
which  were  devised,  and  which  were  held  not  converted  into 
personalty. 


420 


SHARES. 


Bk.  III.          their  trade,  and  had  them  conveyed  to  both  in  fee.     On 
Chap.  5.  Sect.  tD6  <jeatn  of  one  of  them,  it  was  held  that  his  share  in 

J the  houses  was  to  be  treated  as  personal  estates. 

Broom  v.  Broom  v.  Broom  (k)  is  a  decision  to  the  same  effect 

Broom.  as  the  last,  and  decided  on  its  authority. 

Morris  v.  In  Morris  v.  Kearsley  (Z),  a  partnership  of  brewers 

Kearsley.  wag  pOSSessed  of  real  estate  conveyed  partly  to  the 
partners  as  tenants  in  common,  and  partly  to  one  or 
[  *  345]  more  of  the  partners  in  trust  *for  the  firm;  and  it  was 
decided  that  the  several  lands,  hereditaments,  and 
premises  belonging  to  the  partnership,  ought  to  be  con- 
sidered as  personal  estate. 

Houghton  v.  In  Houghton  v.  Houghton  (m),  two  brothers,  A.  &  B., 
Houghton.  were  partners  as  soap-boilers.  They  purchased  land 
for  the  purposes  of  their  trade,  took  a  conveyance  to 
themselves  as  tenants  in  common,  and  mortgaged  the 
land  for  the  purchase  money.  They  then  built  on  the 
land,  insured  the  buildings,  and  paid  the  expenses  and 
the  interest  on  the  mortgage  debt  out  of  the  partner- 
ship funds.  A.  died  intestate,  and  B.  took  another 
brother,  C.,  into  partnership.  B.  and  C.  paid  off  the 
mortgage,  and  took  a  reconveyance  to  themselves  as 
joint  tenants  in  fee,  and  expended  money  in  building 
and  insurance,  defraying  the  expense,  as  well  as  pro- 
viding the  mortgage  money,  out  of  the  funds  of  the 
partnership.  On  B.'s  death  it  was  held  that  the  land 
and  buildings  had  clearly  become  partnership  property, 
and  that  it  ought,  therefore,  to  be  treated  as  personal 
estate. 

Darby  v  ^u  ^arby  v.  Darby   (n),  two  brothers  embarked  in 

Darby.  joint  speculations  in  land.     Their  scheme  was  to  buy 

land,  convert  it  into  building  sites,  and  then  sell  it  at  a 
profit.  This  was  done  on  several  occasions,  the  land 
being  generally  conveyed  to  one  of  them  only.  On  tho 
death  of  that  one  it  was  held  that  his  interest  in  all  the 
land  bought  by  both,  and  still  unsold,  was  personal 
and  not  real  estate. 

Essex  v.  IQ  Essex  v.  Essex  (o),  two  brot.iers   were,  under  the 

Essex.  will  of  their  father,  seized  of  freehold  lands.      They 

agreed  to  become  partners  as  curriers  and  tanners  for 

fourteen  years,  and  to  carry  on  their  business  on  those 

lands.     It  was  stipulated  that  if  either  died  during  the 

(*)  3  M.  &  K.  443. 

(I)  2  Y.  &  C.  Ex.  .139.     The  report  does  not  state  how.  when, 
or  for  what  purpose,  the  property  was  originally  acquired. 
(TO)  11  Sim.  491. 
(n)  3  Drew.  495. 
(o)  20  Beav.  442. 
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co-partnership  term,  the  other  should  take  his  share  in  Bk.  III. 
the  freeholds,  and  that  the  entirety  thereof,  including  cliaP-  5-  Sect. 

the  plant  and  tan-pits,  should  be  valued  at  5,OOOZ.     The  J 

fourteen  years  expired,  but  the  partnership  was  con- 
tinued as  before.  On  the  death  of  one  of  the  partners, 
it  was  held  that  his  share  in  the  freeholds  was  to  be 
regarded  as  personal  estate  ;  they  having  been  con- 
verted by  the  agreement  for  sale. 

*  In  Waterer  v.  Waterer  (p),  the  property  of  a  nur-  [  *  346] 
seryman,   devised  by  him,   with  the    goodwill   of    his  Waterer  v. 
business,  to  his  sons  as  tenants  in  common,  was  on  the  Waterer. 
death  of  one  of  them  treated  as  personal   and  not  as 
real  estate. 

There  are  also  various  dicta  of  Lord  Eldon  in  favour  Result  of  the 
of  the  broad  principle  that  partnership  property  is  to  cases- 
be  regarded  as  personal  and  not  as  real  estate  (q). 

Upon  the  whole,  therefore,  it  is  submitted, 

1.  That  notwithstanding  Thornton  v.  Dixon,  Bell  v. 
Phyn,   and  Randall  v.  Randall,  the  true  rule  is,   as 
stated  by  the  Vice-Chancellor  Kindersley,  in  Darby  v. 
Darby  (r),  "that  whenever  a  partnership  purchases  real 
estate  for    the    partnership    purposes,   and    with    the 
partnership    funds,  it    is,    as   between   the   real    and 
personal    representatives    of    the    partners,    personal 
estate"  (s). 

2.  That,   notwithstanding    Cookson  v.    Cookson,   no 
satisfactory  distinction,  with  reference  to  the  question 
of  conversion,  can   be  drawn  between  land  purchased 
with  partnership  monies,   and   land  acquired  in    any 
other  way,  provided  such  land  is  in  the  proper  sense  of 
the  expression  an  asset  of  the  partnership  (t). 

3.  That  the  general  rule  may,  nevertheless,  be  ex- 
cluded by  an  agreement  express  or  implied  to  the  effect 
than  the  land  shall  not  be  sold.     The  reason  of  the  rule 
excludes  its  application  in  such  a  case  (u).1 

Upon  this  ground  it  was  held  in  a  recent  and  difficult  Stewart  ». 
_  _^ Blakeway. 

(p)  15  Eq.  402,  noticed  ante,  p.  333.  See,  also,  Murtagh  v. 
Costello,  7  L.  R.  Ir.  428. 

(q)  See  the  judgment  of  V.  C.  Kindersley,  in  Darby  v.  Darby, 
3  Drew,  499,  &c. 

(r)  3  Drew,  506. 

(s)  See,  in  addition  to  the  cases  referred  to  above,  Holroyd  v. 
Holroyd,  7  W.  R.  426 

(/)  See  per  Lord  Eldon  in  Jackson  ?>.  Jackson,  9  Ves.  593.  "  It 
is  very  difficult  to  make  a  distinction  between  a  joint  tenancy 
by  will,  by  a  gratuitous  deed,  or  a  purchase.  The  law  of 
merchants,  if  it  applies  to  one,  must  apply  to  all." 

(«)  Steward  v.  Blakeway,  4  Ch.  603.  and  6  Eq.  479. 

1  See  note  1,  page  343;  also  note  1,  page  341. 
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[*347] 


The  rule 
only  applies 
to  partner- 
ship pro- 
perty. 


Bk.  III.  case,  that  a  farm  and  quarry  worked  by  co  owners  in 
Chap.  5.  Sect,  partnership,  and  additional  lands  bought  by  them  out 
of  their  profits  for  the  purposes  of  their  business,  were 
nut  to  be  treated  as  converted  into  money.  The  Court 
held  that  no  partner  could  *have  enforced  a  sale,  either 
of  the  original  farm  and  quarry  or  of  the  subsequent 
additions  to  it  (x). 

It  is  well  settled  that  the  doctrine  of  conversion  does 
not  apply  to  co-owners  as  distinguished  from  co-part- 
ners ;  nor  to  property  owned  by  persons,  who,  although 
they  may  be  partners  in  profits,  are  only  co-owners  of 
the  land  which  yields  them.  Thus,  where  two  out  of 
three  partners  were  owners  of  land  occupied  by  the 
firm,  and  for  which  the  firm  paid  a  rent,  and  the  laud 
was  in  fact  kept  distinct  from  the  joint  property  of  the 
three  partners,  it  was  properly  held,  on  the  death  of 
one  of  the  two  partners  to  whom  the  rent  was  paid, 
that  his  interest  in  the  land  was  not  to  be  considered  as 
personal,  but  as  real  estate  (y).  So,  if  land  beli 
to  all  the  partners  as  tenants  in  common,  but  not  as 
partners,  and  that  land  is  used  by  them  for  partnership 
purposes,  but  is  nevertheless  intended  to  remain  ve- 
in them  as  tenants  in  common,  and  not  to  form  part  of 
the  assets  of  the  firm,  the  share  of  each  partner  will  be 
real  and  not  personal  estate  (z).  In  the  case  now  sup- 
posed, co-owners  of  land  are  partners,  but  the  co-own- 
ership continues  unaffected  by  the  partnership.  But 
it  is  not  possible  on  his  ground  to  uphold  Thornton  v. 
Dixon,  Bell  v.  Phyn,  Randall  v.  Randall,  or  Cookson  v. 
Cookson.  In  each  of  these  four  cases  the  land  had  be- 
come part  of  the  assets  of  the  firm,  or  it  had  not ;  il 
it  had,  these  four  cases  are  in  direct  conflict  with 
those  which  have  been  alluded  to  above  ;  whilst,  if  it 
had  not,  they  are  in  no  less  direct  conflict  with  other 
cases  which  are  authorities  on  the  question  what  is  and 
what  is  not  property  of  the  fin  \. 

Doctrine  of         The  doctrine  of  conversion  which  has  just  been  con- 
conversion      sidered,  merely  amounts  to  this,  that  on  the  death  of  a 
n|v  a      partner  his  share  in  the  partnership  property  is  to  be 
plicatLm  3  P  treated  as  money  and  not  as  land.     It  follows,  however, 
from  this  doctrine  that  probate  duty  and  legacy  duty 
are  payable  in  respect  of  the  share  of  a  deceased  part- 
[*348]        ner  in  partnership  real  estate   (a);  and  a  *  partner's 

(x)  Ibid. 

(y)  Rowley  v.  Adams,  7  Beav.  548  ;  Balmain  v.  Shore,  i 
500.     See,  too,  Phillips?:.  Phillips,  ante  p.  3:'.'2. 

(z)  Stewart  r.  Blakeway,  4  Ch.  603,  and  6  Eq.  479. 

(a)  See,  as  to  probate  duty,   A.-G.  v.   Hubbuck,  13  Q.   B.  E 
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share  in  such  estate  is  clearly  within  the  Charitable  Bk.  III. 
Uses  Act,  9  Geo.  2,  c.  36  (6).  £haP-  5.  Sect. 

Whether  a  partner's  share  in  partnership  real  estate  J 

can  give  him  a  qualification  for  voting  on  elections  of  Qualification 
members  of  Parliament  has  been  much  discussed  of  for  vote> 
late.     It  is  settled  that  if  a  partner  has  no  interest  in 
partnership  realty  as  distinguished  from    the    money 
arising  from  its  sale,  his  interest  in  it  does  not  confer 
a  qualification  (c);  bat  unless  this  is  the  case  the  equi- 
table doctrine  of  conversion,  which  has  no   practical 
operation  until  his  death,   does  not  deprive  him  of  the 
qualification  which  he  would  otherwise  have  as  a  joint 
tenant  or  tenant  in  common  (d). 

A  share  in  a  cost-book  mining  company  is  not  an  in- 
terest in  land  within  the  4th  section  of  the  Statute  of 
Frauds  (e)\  nor  is  it  goods  or  chattels  within  the  17th 
section  (/). 


SECTION    II. — Or    THE    AMOUNT     OF    EACH    PARTNER'S 
SHARE. 

The  proportions  in  which  the  members  of  a  firm  are 
entitled  to  the  property  of  the  firm,  or  in  other  words, 
the  amount  of  each  partner's  share  in  a  partnership, 
depends  upon  the  agreement  into  which  the  partners 
have  entered. 

In  the  event  of  a  dispute  between  the  partners  as  to  Chares  are 
the  amount  of  their  shares,  such  dispute,  if  it  does  not  prinia  lacie 
turn  on  the  construction  of  written  documents,  must  be  e(lual- 

275,  and  10  ib.  488  ;  A.-G.  v.  Marquis  of  Ailesbury,  W.  N.  1887, 
p.  172,  reversing  S.  C.  16  Q.  B.  D.  408  ;  A.-G.  v.  Brunning,  8 
Ho.  Lo.  Ca.  243;  as  to  legacy  duty,  Forbes  v.  Steven,  10  Eq.178. 
Custance  v.  Bradshaw,  4  Ha.  315,  is  to  the  contrary,  but  it  can- 
not now  be  relied  upon.  The  decision  of  the  Court  of  Appeals 
in  A.-G.  v.  Marquis  of  Ailesbury,  16  Q.  B.  D.  408,  was  reversed 
by  the  House  of  Lords,  12  App.  Ca.  672,  which  restored  the 
judgment  of  the  Divisional  Court  in  14  Q.  B.  D.  895.  Matson  v. 
Swift,  8  Beav.  368  must  be  taken  as  now  overruled :  see  Lord. 
Macnaghten's  judgment,  12  App.  Ca.  696. 
(It]  Ash  worth  v.  Munn,  15  Oh.  D.  363. 

(c)  Watson  v.  Black,   16  Q.  B.  D.  270*;  Bennett  v.  Blain,  15  C. 

B.  N.   S.    518 ;    Freeman    v.  Gainsford,  18   ib.  185.      See,  also, 
Spencer  v.  Harrison,  5  C.  P.  D.  97  ;  Wadmore  v.  Dear,  L.  R.  7  C. 
P.  212. 

(d)  Bax.er  v.  Brown,  7  Man.  &  Gr.  198;  Rogers  v.  Harvey,  5 

C.  B.  N.  S.  3. 

(e)  Watson  v.  Spratley,  10  Ex.  222.     Compare  Vice  v.  Auson 
7  B.  &  C.  409;  Boyce  v.  Green,  Batty,  608. 

(/)  Watson  v.  Spratley,  10  Ex.  222. 
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Bk.  III.          decided  like  any  other  pure  question  of  fact  (0);  and 
Chap.  o.  Sect.  jj  there  is   no  evidence  *  from  which   any  satisfactory 

J conclusion  as  to  what  was  agreed  can  be  drawn  (/i),  the 

[  *  349  J  shares  of  all  the  partners  will  be  adjudged  equal  (i). 
Observations  This  rule  no  doubt  occasionally  leads  to  apparent  in- 
on  this  rule.  justice;  but  it  is  not  easy  to  lay  down  any  other  rule 
which,  under  the  circumstances  supposed,  could  be  fairly 
applied.  It  is  sometimes  suggested  that  the  shares  of 
partners  ought  to  be  proportionate  to  their  contribu- 
tions; but  without  in  any  way  denying  this,  it  may  be 
asked,  how  is  the  value  of  each  partner's  contribution 
to  be  measured  ?  Certainly  not  merely  by  the  capital  he 
may  have  brought  into  the  firm.  His  skill,  his  connec- 
tion, his  command  of  the  confidence  and  respect  of 
others,  must  all  be  taken  into  account;  and  if  it  is  im- 
possible to  set  a  money  value  on  each  partners  contri- 
bution in  this  respect,  it  is  obviously  impossible  to  de- 
termine in  the  manner  suggested,  the  shares  of  the  part- 
ners in  the  partnership.  Nor  can  it  be  said  to  be  un- 
reasonable to  infer,  in  the  absence  of  all  evidence  to  tho 
contrary,  that  the  partners  themselves  have  agreed  to 
consider  their  contributions  as  of  equal  value,  although 
they  may  have  brought  in  unequal  sums  of  money,  or 
be  themselves  unequal  as  regards  skill,  connection,  or 
character.  Whether,  therefore,  partners  have  contri- 
buted money  equally  or  unequally,  whether  they  are  or 
are  not  on  a  par  as  regards  skill,  connection,  or  char- 
acter, whether  they  have  or  have  not  laboured  equally 
for  the  benefit  of  the  firm,  their  shares  will  be  consid- 
ered as  equal,  unless  some  agreement  to  the  contrary  can 
be  shown  to  have  been  entered  into  (A;).1 

Meaning  of         When  it  is  said  that  the  shares  of  partners  are  primd, 
equity. 

(g)  See  Peacock  v.  Peacock,  16  Ves.  49  ;  McGregor  v.  Bain- 
bridge,  7  Ha.  164  ;  Binford  v.  Dommett,  4  Ves,  756. 

(h)  Stewart  r.  Forbes,  1  Mac.  &  G.  13V  ;  Webster  v.  Bray.  7 
Ha.  159  ;  Copland  v.  Toulmin,  7  Cl.  &  Fin.  349. 

(i)  Eobinson  v,  Anderson,  20  Beav.  98,  and  7  De  G.  M.  &  G. 
239  ;  Peacock  v.  Peacock,  16  VPS.  49  ;  Webster  v.  Bray,  7  Hu. 
159  ;  Farrar  v.  Beswick,  1  M.  Rob.  527. 

(k)  See  the  last  three  notes.  Peacock  v.  Peacock,  2  Camp,  44, 
and  Sharpe  v.  Cummings,  2  Dowl.  &  L.  504,  which  was  appar- 
ently decided  on  its  authority,  cannot  be  supported.  Sr«-.  us  to 
Scotch  law.  Thompson  v.  Williamson,  7  Bli.  N.  S.  432  ;  3  Ross, 
L.  C.  on  Com.  Law  381. 


1  Ratzer  r.  Ratzer,  28  N.  J.  Eq.  136  (1877);  Northrup  ».  -Mr- 
Gill,  27  Mich.  234  (1873);  Worthy  v.  Brower,  93  N.  Ca.  :M4 
(1885);  Ligaret-.  Peacock,  109111.  94  (18H4);  Brewer  i:  Hrowne, 
68  Ala.  210  (1880);  Henry  v.  Bassett,  75  Mo.  89  (1881);  Ryder  r. 
Gilbert,  16  Hun.  163  (1878);  Wolfe  v.  Gilmer,  7  La.  Ann,  5^3 
(1852);  Hoiiore  v.  Colmesnil,  1  J.  J.  Marsh  506  (1829). 
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facie  equal,  although  their  capitals  are  unequal,  what  Bk.  III. 

is  meant  is  that  losses  of  capital  like  other  losses  must  Chap.  5.  Sect. 

be  shared  equally  ;  but  it  is  not  meant  that  on  a  final  — . 

settlement  of  accounts,  *  capitals  contributed  unequally  [  *  350] 
are  to  be  treated  as  one  aggregate  fund  which  ought  to 
be  divided  between  the  partners  in  equal  shares  (Z). 

An  agreement  for  inequality  may  be  conclusively  in-  Evidence 
ferred  from  the  mode  in  which  the  partners  have  dealt  showing  in- 
with  each  other,  and  from  the  contents  of  the  partner-  Duality- 
ship  books  (m).     Moreover,  if  an  agreement  for  ine- 
quality clearly  at  one  time  existed,  no  presumption  of 
any  alteration  in  this  respect  will  arise  from  the  mere 
fact,  that  some  of  the  original  members  have  retired. 
In  the  absence  of  evidence  to  the  contrary,  the  inference 
is  that  the  shares  of  the  retiring  members  have  been 
taken  by  the  continuing  parties  in   the  proportions  in 
which  these  last  were  originally  interested  in  the  con- 
cern (n). 

The  rule  that  the  shares  of  partners  are  equal,  unless  Rule  as  to 
they  have  otherwise  agreed,  applies  not  only  to  persons  presumptive 
who  are  partners  in  business  generally,  but  also  to  those  appfi^0 
who  are  partners  as  regards  one  single  matter  only.         partnerships 

Thus  in  Robinson  v.  Anderson  (o),  where  two  solici-  in  single 
tors,  not  in  partnership,  were  jointly  retained  to  defend  transactions. 

certain  actions,  and  there  was  no  satisfactory  evidence  to  Robinson  v. 

,1  L      j-   -j     j.1.    •  Anderson, 

show  in  what  proportions  they  were  to  divide  their  re- 
muneration, it  was  held  that  they  were  entitled  to  share 
it  equally,  although  they  had  been  paid  separately  and 
had  done  unequal  amounts  of  work.  The  Master  of  the 
Rolls,  after  observing  on  the  importance  in  such  cases 
of  attending  to  the  onus  probandi,  said  : 

"Now  I  should  entertain  no  doubt,  even  if  I  had  not  been  con- 
firmed by  the  two  cases  of  Webster  v.  Bray,  and  McGregor  \.  Baiti- 
bridge,  that  where  two  solicitors  undertake  a  matter  of  business 
on  behalf  of  a  client,  the  same  rule  would  follow  in  that,  as  in 
any  other  undertaking  where  two  persons  carry  on  a  business 
.jointly  on  behalf  of  themselves,  or  as  agents  of  other  persons.  It 
is,  in  point  of  fact,  a  limited  partnership  for  a  particular  sort  of 
business.  Assuming  nothing  to  have  been  said  as  to  the  manner 
in  which  the  profits  were  to  be  divided,  it  appears  to  me  to  fol- 
low as  a  necessary  consequence  of  law,  that  they  are  to  be  divided 

(/)  See  infra,  ch.  8,  ?1,  on  partnership  accounts. 

(«)  As  in  Stewart  v.  Forbes,  1  Mac.  &  G.  137. 

(n)  Robley  v.  Brooke,  7  Bli.  N.  S.  90  ;  and  see  Copland  v.  Tonl- 
min,  7  Cl.  &  Fin.  349. 

(o)  20  Beav.  98,  and  7  De  G.  M.  &  G.  239.  See,  too,  Webster 
v.  Bray,  7  Ha.  159,  and  McGregor  v.  Bainbridge.  ib.  164,  note  ; 
Kanslip  v.  Kitton,  8  Jur.  N.  S.  835,  V.-C.  S. 
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Bk.  III.  equally  between  them.     And,  although  one  may  do  more  fousi- 

Chap.  5.  Sect.  ness  ant|  have  exerted  himself  more  *  than  the  other,  yet  il'  nnth- 

J ing  is  said  upon  the  subject  of  profits,  the  presumption  is  that 

I  *  851]         they  are  to  be  equally  divided  between  them.     It  appears  ; 
that  if  the  clients  had  gone  to  Mr.  Eobinson  and  Mr.  And 
and  said — We  wish  you  to  undertake  the  business  for  us.  ami 
thereupon  Mr.  Robinson  and  Mr.  Anderson  had  both  said.   \\<- 
agree  to  do  so,  and  nothing  had  taken  place  between  them  :; 
the  manner  in  which  they  were  to  be  paid,  the  necessary  conse- 
quence would  have  been  that  after  payment  of  the  costs  out  of 
pocket,  the  net  profits  made  by  .the  business  would  have  been 
divisible  equally  between  them,  and  that  neither  of  them  < 
say  to  the  other — I  have  done  more  business  than  you  have,  and 
am  therefore  entitled  to  a  larger  share  of  profits.     It  was  the  duty 
of  the  party  who  intended  that  this  should  not  be  a  partnership 
transaction,  and  that  he  should  be  paid  for  the  amount  of  1 
ness  which  he  did  without  participating  in  that  of  the  other,  so 
to  express  himself." 

Applications       A  question  of  some  difficulty  arises  when,  a  firm,  say 
of  rule  where  of  two  partners,  engages  in  a  partnership  speculation 
with  a  third  person  not  a  member  of  that  firm.     Is  the 
another  interest  of  such  person  in  the  speculation  to  be  treated 

as  one-half,  the  other  two  persons  being  treated  as  one? 
or  is  the  interest  of  each  of  the  three  to  be  treated  as 
equal,  each  taking  one-third?  The  answer  to  these 
questions  must  depend  upon  whether  the  two  partners 
entered  into  the  speculation  as  a  firm  or  as  two  indi- 
viduals. If  the  former,  there  will  in  substance  be  only 
two  parties  interested  in  the  speculation,  and  the  pro 
fits  thereof  must  be  divided  into  two  equal  parts; 
•whilst  if  the  latter  is  the  case,  there  will  be  three  par- 
ties interested,  and  the  profits  must  be  divided  into 
three  equal  parts  (p).1 


SECTION  III. — OP  THE  LIEN  WHICH  EACH  PARTNER  HAS  ON 
THE  PROPERTY  OF  THE  FIRM,  AND  ON  THE  SHARES  o: 
His  CO-PARTNERS. 


In  order  to  discharge  himself  from  the  liabiliiies  to 
which  a  person  may  be  subject  as  partner,  every  part- 
ner has  a  right  to  have  the  property  of  the  partnership 
applied  in  payment  of  the  debts  and  liabilities  of  ibf 

(p)  See  Warner  v.  Smith,  1  De  G.  J.  &  S.  337.  when-  tin-  pro 
fits  were  held  to  be  divisible  into  two  and  not  three  parts. 

1  Turnipseed  v.  Goodwin,  9  Ala.  372  (1846);  Honore  r.  Col 
mesnill.  J.J.,  Mar.  50G  (1829);   Couwell  v.  Saudidge,  5 
210  (1837). 
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firm.     And  in  order  to  secure  a  *  proper  division  of  the  [  *  352] 
surplus  assets,  be  has  a  right  to  have  whatever  may  be  Bk.  III. 
due  to  the  firm  from  his  co-partners,  as  members  there-  ChaP-  5.  Sect. 

of,  deducted  from  what  would  otherwise  be  payable  to  J 

them  in  respect  of  their  shares  in  the  partnership. 

In  other  words,  each  partner  may  be  said  to  have  an  Foundation 
equitable  lien  on  the  partnership  property  for  the  pur-  of  partner's 
pose  of  having  it  applied  in  discharge  of  the  debts  of  ^ne- 
the  firm;  and  to  have  a  similar  lien  on  the  surplus  as- 
sets for  the  purpose   of  having  them   applied  in  pay-         . 
ruent  of  what  may  be  due  to  the  partners  respectively, 
after  deducting  what  may  be  due  from  them,  as  part- 
ners, to  the  firm  (q).1 

This  right,  lien,  quasi-lien,  or  whatever  else  it  may  Conse- 
be  called,  does  not  exist  for  any  practical  purpose  un-  quences  of 
til  the  affairs  of  the  partnership  have  to  be  wound  up,  the  lien- 
or  the  share  of  a  partner  has  to  be  ascertained;  nor  has 
any  partner   a  right  to  insist  as  against  a  judgment 
creditor  of  the  firm,  that  he  shall  have  recourse  to  the 
assets  of  the  firm   before  seeking  to  obtain  payment 
from  the  partners   individually  (r).     But  when  part- 
nership accounts  have  to  be  taken,  and  the  shares  of 
the  partners   have  to  be  ascertained,  the  lien  of  the 
partners  on  the  assets  of  the  partnership,  and  on  each 
other's  shares,  becomes  of    the   greatest  importance. 
Whilst  the  partnership  lasts,  the  lien  attaches  to  every-  To  what 
thing  that  can  be  considered  partnership  property,  and  property  it 
is  not  therefore  lost  by  the  substitution  of  new  stock  a 
in  trade  for  old  (s).     Further,  on  the  death  or  bank- 
ruptcy of  a  partner,  his  lien  continues  in  favour  of  his 

(q)  West  v.  Skip,  1  Ves.  S.  239;  Skipp  v.  Harwood,  2  Swanst. 
586;  Doddington  v.  Ballet,  1  Ves.  S.  498  and  499;  Ex  parte  Ruf- 
fin,  6  Ves.  119;  Ex  parte  Williams,  11  ib.  3;  Holderness  v. 
Shackels,  8  B.  &  C.  612.  Smith  v.  De  Silva,  Cowp.  469,  cau 
hardly  be  reconciled  with  the  other  cases,  but  see  upon  it  the 
observations  of  Lord  Tenterden.  in  8  B.  &  C.  618.  As  to  the 
right  of  a  minority  of  partners  to  insist  on  the  payment  of  a 
partnership  debt  out  of  the  partnership  assets,  see  the  observa- 
tions of  Turner,  V.-C.,  in  Stevens  v.  The  South  Devon  Rail.  Co., 
9  Ha.  326.  Any  member  of  an  ordinary  firm  is  at  liberty  to  pay 
any  debt  of  the  firm,  and  to  charge  the  firm  with  the  amount 
paid. 

(r)  See  ante,  p.  299. 

(»)  See  West  v.  Skip,  1  Ves.  S.  239;  Skipp  v.  Harwood,  2 
Swanst.  586;  Stocken  v.  Dawson,  9  Beav.  239,  and  17  L.  J.  (Ch.) 
282.  Compare  the  cases  in  the  next  note  but  one. 

1  Hobbsv.  McLean,  117  U.  S.  567  (1885);  Priest  v.  Choteau, 
85  Mo.  398  (1885);  Burleigh  v.  White,  70  Me.  130  (1879);  War- 
ren ,-.  Taylor,  00  Ala.  218  (1877);  Uhlerf.  Semple,  20  N.  J.  Eq. 
288  (1869):  Buchan  v.  Sumner,  2  Barb.  Ch.  1(55  (1847);  Edwards 
v.  Remington,  00  Wis.  33  (1884). 
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Bk.  III.  representatives  or  trustees,  and  does  not  terminate  nn- 
Chap.  5.  Sect,  ^  ^is  s}iare  *  has  been  ascertained  and  provided  for 

J by  the  other  partners  (t).1     But  after  a   partnership 

[  *  353]  has  been  dissolved,  the  lien  is  confined  to  what  was 
partnership  property  at  the  time  of. the  dissolution, 
does  not  extend  to  what  may  have  been  subsequently 
acquired  by  the  persons  who  continue  to  carry  on  the 
business.  In  this  respect  the  lien  in  question  diffVrs 
from  the  lien  of  a  mortgagee  on  a  varying  stock-in-trade 
assigned  to  him  as  a  security  for  his  loan  («). 

Lien  exists  It  follows  from  the  principle  on  which  the  lien  of  a 
only  on  partner  is  founded,  that  it  only  extends  to  the  property 

par  ners  ip  Q£  ^  firm,  and  to  the  separate  interest  of  each  partner 
assets.  ,  2  _  \.  , 

in  such  property.       in  those  cases,   therefore,  where 

there  is  a  partnership  in  profits  only,  but  that  which 
produces  those  profits  belongs  exclusively  to  one  of  the 
partners,  the  lien  of  the  others  is  confined  to  the  profits, 
and  does  not  extend  to  that  which  produces  them  (x). 
Moreover,  if  two  persons  engage  in  a  joint  adventure, 
each  consigning  goods  for  sale  upon  the  terms  that 
each  is  to  have  the  produce  of  his  own  goods,  neither 
of  them  will  have  a  lien  on  the  goods  of  the  other,  nor 
on  the  produce  of  such  goods,  although  each  may  have 
raised  the  money  to  pay  for  his  own  goods  by  a  bill 
drawn  on  himself  by  the  other,  and  ultimately  dis- 
honoured (y). 

Lien  exists  The  lien  of  each  partner  exists  not  only  as  against 
as  against  all  the  other  partners,  but  also  against  all  persons  claim- 
persons  jn~  through  them  or  any  of  them  ;  and  it  is  therefore 

(*1*T1  llllTl  ^  £1 

share  iiTthe  available  against  their  executors,  execution  creditors, 
assets.  and  trustees  in  bankruptcy  (z).  To  hold,  however, 

that  this  lien  could  be  enforced  against  persons  pur- 
chasing partnership  property,  would  be  in  effect  to 
prevent  any  sale  of  that  property  without  the  consent 
of  the  whole  firm,  and  woxild  practically  stop  all  part- 
nership trade.  Whilst,  therefore,  a  person  who  pur- 
chases a  share  of  a  partner  takes  that  share  subject  to 

(t)  See  Stocken  v.  Dawson,  9  Beav.  239,  affirmed  17  L.  J.  (Ch.) 
282,  and  the  cases  cited  in  note  (s). 

(u)  Payne  v.  Hornby,  25  Beav.  280.  See.  too,  Nerat  r.  Bnr 
and,  4  Russ.  247,  and  2  Bli.  N.  S.  215,  ante,  p.  326;  Ex  par 
Morley,  8  Ch.  1026.  Compare  the  cases  in  the  last  note  but  one 

(a;)  See  infra,  as  to  the  lien  of  co-owners. 

(y)  Ex  parle  Gemmel,  3  M.  D.  &  D.  198. 

(2)  West  v.  Skip,  and  other  cases  cited,  ante,  note  (s). 


Gill,  265  (1848). 
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the  liens  of  the  other  partners  (a),1  a* person  who  [*354] 
bond  fide  purchases  from  one  partner  specific  chattels  Bk.  III. 
belonging  to   the  firm,  acquires   a  good  title  to  such  CnaP- 5-  Sect, 
chattels,  whatever  liens  the  other  partners  might  have  _! 


had  on  them  prior  to  their  sale  (b).2 

In  Be  Lang  mead's  trusts  a  partnership  between  A.  Re  Lang- 
and  B.  was  dissolved.  A.  retired,  and  by  deed  agreed  mead's 
to  execute  an  assignment  to  B.  of  the  partnership  Trusts- 
assets  (part  of  which  consisted  of  a  policy  of  which  the 
partners  were  assignees),  and  B.  agreed  to  covenant  to 
pay  the  partnership  debts,  and  idemnify  A.  against 
them.  No  further  instrument  was  executed.  A.  died, 
and  B.  afterwards  assigned  the  policy  by  way  of 
mortgage  to  a  person  who  had  notice  of  the  deed.  A.'s 
executors  were  afterwards  compelled  to  pay  partner- 
ship debts,  which  ought  to  have  been  discharged  by  B., 
and  B.  became  bankrupt.  The  policy  being  adversely 
claimed  by  the  mortgagee,  by  A.'s  executor,  and  by  a 
purchaser  from  B.'s  assignees,  it  was  held  that,  even  if 
A.  and  his  executors  bad  been'  entitled  to  pursue  any 
portion  of  the  partnership  property  in  the  hands  of  B., 
and  to  have  it  applied  in  payment  of  the  partnership 
debts,  yet  that  they  had  no  such  right  as  against  the 
purchaser  from  B.,  though  with  notice,  for  he  was  not 
bound  to  see  to  the  application  of  the  purchase 
money  (c). 

The   lien  of  partners  on  the  partnership  property  No  lien^on  a 
extends,  as  has  been   stated,  to  whatever  is  due  to  or  Partuer  s 
from  the  firm,  by  or  to  the  members  thereof,  as  such.  or<jinary 
It  does  not,  however,  extend  to  debts  incurred  between  debts  due 
the  firm   and    its    members,   otherwise  than   in    their  from  him  to 
character  of  members.     It  has  therefore  been  held  that  firm- 
where  a  partner  borrowed  money  from  the  firm  for 
some  private  purpose  of  his  own,   and   then  became 
bankrupt,  his  assignees  were  entitled  to  his  share  in 
the  partnership,  ascertained  without  taking  into  account 
the  sum  due  from  him  to  the  firm  in  respect  of  this 
loan ;   and  that  the  solvent  partners  were  driven  to 

(«)  Cavander  v.  Bulteel.  9  Ch.  79. 

(b)  See  Re  Langmead's  Trusts,  20  Beav.  20,  and  7  De  G.  M.  & 
G.  353. 

(c)  Ibid. 

1  Tarbell  v.  West,  86  N.  Y.  280  (1881)  ;  Burbank  v.  Wiley,  79 
N.  Ca.  501  (1878);  Beecher  v.  Stevens,  43  Conn.  587  (1876). 

2  Clark  v.  Rives,  3:]  Mo.  579  (1863).     The  following  cases  in- 
volve the  sale  of  the  firm's  chores  in  action.     Kull  v.  Thompson, 
38  Mich.  685  (1878),  Caulfield  v.    Sanders,  17  Cal.  569  (1861); 
McClelland  v.  Remsen,  36  Barb.  622  (1862). 
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Bk.  III.          prove*  against  his  estate  in  order  to  obtain  payment  of 
Chap.  5.  Sect.  the  money  lent  ^i 

_: *  Further,  a  partner's  lien  on  partnership  property  is 

[  *  355]  lost  by  the  conversion  of  such  property  into  the  sepa- 
Loss  of  lien,  rate  property  of  another  partner.  Therefore,  if  on  a 
dissolution  it  is  agreed  between  the  partners  that  the 
property  of  the  firm  shall  be  divided  in  specie  among 
them,  and  that  the  debts  shall  be  paid  in  some  speci- 
fied manner ;  and  if  the  property  is  accordingly  di- 
vided, but  the  debts  remain  unpaid,  the  lien  which 
each  partner  had  on  the  property  before  its  division  is 
gone  :  and  consequently  no  partner  has  aright  to  have 
the  specific  things,  allotted  to  any  other  partner,  brought 
bask  into  the  common  stock,  and  applied  in  liquidation 
of  the  partnership  liabilities  (e).2  Upon  the  same  prin- 
ciple, if  two  partners  consign  goods  for  sale,  and  direct 
the  consignee  to  carry  the  proceeds  of  the  sale  equally 
to  their  separate  accounts  without  any  reserve,  and  this 
is  done,  neither  partner  has  any  lien  on  the  share  of  the 
other  in  those  proceeds  ;  although  it  would  have  been 
otherwise  if  they  had  remained  part  of  the  common 
property  of  the  two  (/  ). 

(d)  See  Ryall  v.  Rowles,  1   Ves.  S.  348,  and  1  Atk.  165  ;  and 
Meliorucchi  t.  The  Royal  Exchange  Assur.   Co.,  1  Eq.  Ca.  Ab. 
8  ;  and  Croft  v.  Pike.  3  P.  W.  180.     Perhaps  Smith  v.  De  Silva. 
Cowp.  4G9,  was  decided  on  this  principle,  as  suggested  by  Lord 
Tenterden,  in  8  B.  &  C.  618. 

(e)  Lingen  v.  Simpson,  1  Sim.  &  Stu.  600  ;  and  see  Rr  Lang- 
mead's  Trusts,  7  De  G.  M.  &  G.  353.  the  judgment  of  L.  J.  Turner. 

(f )  See  Holroyd  v.  Griffiths,  3  Drew.  428.     In  Holderness  v, 

1  The  fact  that  a  creditor  happens  to  be  his  debtor's  partner, 
the  debt  not  arising  out  of  any  partnership  transaction,  does  not 
give  the  former  a  lien  as  partner  over  the  latter's  share  in  the 
firm's  assets.     Such  a  creditor  stands  in  no  better  position  than 
any  ordinary  separate  creditor.     Uhler  v.  Simple,  20  N.  J.  Eq. 
288  (1869);  Lewis  v.  Harrison,   81   Ind.    278   (1881);  Warren  r. 
Taylor,  60  Ala.  218  (1877);  Evans  r.  Bryan,  95  N.  Ca.  174  (1886). 
In  Pierce  v.  Tiernan,  10  Gill  &  J.  253  (1838),  it  was  held  that 
one  partner  had  a  lien  on  his  co-partner's  interest  in  the  firm  for 
an  advance  made  the  latter  when  insolvent  for  the  purpose  <>i' 
enabling  him  to  buy  the  goods  which  he  had  agreed  to  bring 
into  the  joint  venture.      It  is  a  matter  of  doubt  whether  an 
agreement  between  the  partners  at  the  time  the  loan  is  made 
that  the  lender  shall  have  a  lien  on  the  interest  of  the  borrower 
in  the  firm  will  confer  any  priority  on  the  former  as  to   his 
claim  on  this  account  over  the  separate  creditors  of  the  latter. 
Lewis  v.  Harrison,  81   Ind.   278  (1881);  and  Cox  v.  Russell.  44 
Iowa,  556  (1876),  support  the  lien.     Hill*.  Beach.  12  N.  J.  Eq. 
31  (1858),  denies  it. 

2  Clarke's  App.  107  Pa.  St.  436  (1884);  Giddings  v.  Palmer, 
107  Mass.  269  (1871);    Allen  v.  Grissom,   90  N.    Ca.   90  (18M  ; 
Vesper  ».  Kramer,  31  N.  J.  Eq.  420  (1879);  Emerson  v.  Parsons, 
46  N.  Y.  560  (1871).     See  note  l,p.  336. 
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If  the  partnership  is    illegal  its  members  have  no  Bk.  III. 
lien  upon  their  common  property,  or  upon  each  other's  CnaP-  5-  Sect. 
shares  therein  (g)  ;  unless  it  be  by  virtue  of  some  agree-  ..  '      _ 
oaent  not  affected  by  the  illegality.  No  lien  if 

Mere  co-owners  have  no  such  lien  as  is  enjoyed  by  co-  partnership 
partners  (h).     But  a  part  owner  of  a  ship  has  a  right  1S  lle£al- 


;o  have  the  gross  freight  applied  in  the  first  place  in  f  C 

payment  of  the  expenses  incurred  in  earning  it  (i). 


*  SECTION    IV. — OF  THE  MODE  IN    WHICH  A   SHARE     is  [  *  356] 
TAKEN  IN  EXECUTION  FOR  THE  SEPARATE  DEBTS  OF  ITS 
OWNER. 

The    nature    of    a  partner's  share   in    partnership  Execution 
property,  and  the  effect  of  the  lien  noticed  in  the  pre-  against  a 
ceding  sections,  are  well  seen  when   a  separate  judg-  Partner  tor  a 
rnent  creditor  of  a  partner  seeks  to  levy  execution  upon 
that  partner's  share  in  the  partnership.     Such  a  credit- 
or has  always  been  at  liberty  to  execute  his  judgment, 
Dot  only  against  his  debtor's  separate  property,  but  also 
against  the  property  of  any  firm  in  which   the  debtor 
may  be  a  partner.     This  at  first  sight  seems  extremely 
unjust  ;  inasmuch  as  it  looks  like   taking  one    man's 
property    for  another   man's  debt  ;  but  in  truth  the 
creditor  gets  only  what  belongs  to  his  debtor,  although 
it  must  be  confessed  that  executions  of  the  nature  in 
question  put  the  debtor's  partners  to  no  small  incon- 
venience. 

In  order  to  explain  the  consequences  of  an  execution 
against  the  partnership  property  for  a  separate  debt  of 
one  of  the  partners,  it  will  be  convenient  to  examine 
the  law  as  it  stood  before  the  Judicature  acts  with 
reference  to 

1.  The  duty  of  the  sheriff. 

2.  The  position  of  the  purchaser  from  him. 

3.  The  position  of  the  execution  debtor. 

The  position  of  the  execution  creditor  and  of  his 


Shackels,  8  B.  &  C.  G12,  the  transfer  to  each  partner  was  subject 
to  the  lien,  which  was  not  therefore  lost. 

(g)  See  Ewing  v.  Osbaklison,  2  M.  &  Cr.  88. 

(*).  Re  Leslie,  23  Ch.  D.  552 ;  Kay  v.  Johnston,  21  Beav.  536  ; 
ante,  book  i.  ch.  1.  \  G. 

1  (i)  See  Green  v.  Briggs,  6  Ha.  395  ;  Alexander  r.  Simms,  18 
Beav.  80,  and  5  De  G.  M.  &  G.  57  ;  Lindsay  v.  Gibbs,  22  Beav. 
1522,  and  3  De  G.  &  J.  690.  See.  as  to  the  lien  of  the  master  on 
freight,  Bristow  v.  Whitmore,  4  De  G.  &  J.  325,  reversing  S.  C. 
Johns.  96  ;  Smith  v.  Plummer,  1  B.  &  A.  582. 
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Bk.  III.  debtor's  co- partner  will  appear  in  the  course  of  this 
Chan  5  Sect  •  *•  i 

J The  effect  of  the  Judicature  acts  will  then  be  noticed. 

1.   Of  the  duty  of  the  Sheriff. 

1.  Of  the  There  has  been  considerable  doubt  as  to  the  proper 

duty  of  the  mode  of  levying  execution  against  the  property  of  a 
sheriff  grm  Upon  a  judgment  recovered  against  one  of  its 

members  only  (k). 

Sheriff  seizes  Before  the  time  of  Lord  Mansfield  it  seems  that  the 
the  partner-  sheriff  was  in  the  habit  of  acting  upon  the  supposition 
sniP  that  each  partner  was  entitled  to  an  undivided  share 

of  every  article  belonging  to  the  firm,  without  reference 
to  the  state  of  the  partnership  accounts  :  and  in  exe- 
[  *  357]  cuting  a  fi.  fa.  against  a  partner  for  his  *  separate 
debt,  the  sheriff  seized  the  whole  of  the  partnership  ef- 
fects (or  of  so  many  of  them  as  were  requisite),  and 
sold  the  undivided  share  of  the  judgment  debtor  there- 
in  (I). 

The  sheriff  seized  the  whole  of  every  chattel  which 
he  sold,  because  he  could  not  otherwise  seize  the  share 
of  the  execution  debtor.  But  he  did  not  sell  the  whole 
of  what  he  seized,  because  his  authority  was  limited  by 
the  writ  to  the  goods  and  chattels  of  the  debtor,  and 
an  undivided  share  can  be  sold  though  it  cannot  alone 
Heydon  r.  be  seized.  As  stated  by  Lord  Holt  in  Heydon  v.  Hey- 
Heydon.  don  (m)  (where  there  were  two  partners,  against  one 
of  whom  a  judgment  had  been  obtained),  "the  sheriff 
must  seize  all  because  the  moieties  are  undivided;  for 
if  he  seize  but  a  moiety  and  sell  that,  the  other  will 
have  a  right  to  a  moiety  of  that  moiety:  but  he  must 

(k)  Burton  v.  Green,  3  Car.  &  P.  306. 

(/)  See  Heydon  v.  Heydon,  1  Salk.  392  ;  Jackey  r.  Butler.  2 
Ld.  Raymond,  871  ;  Backhurst  r.  Clinkard,  1  Show.  (K.  B.)169; 
Pope  v.  Haman,  Comb.  217  ;  Marriott  v.  Shaw,  Corny n,  :277  ; 
Button  v.  Morrison,  17  Ves.  205  ;  Re  Wait,  1  Jac.  &  W/608. 

(»»)  1  Salk.  39:>. 

1  On  the  subject  of  the  effect  and  operation  of  an  execution 
issued  against  the  partnership  property  for  the  separate  debt  of 
one  of  the  partners,  the  laws  of  the  several  states  differ  widely 
The  practice  is  to  a  very  great  extent  regulated  by  statute, 
seems  to  agree  in  no  two  states.     The  tendency  of  legislation 
and  judicial  decision  seems,  however,  to  be  in  the  direction  of 
permitting  only  the  interest  of  the  debtor  to  be  seized  by  the 
sheriff,  leaving  the  other  partners  in  possession  of  the   firm's 
assets,  subject,  of  course,  to  the  claims  of  partnership  creditor 
and  to  the  right  of  the  purchaser  of  the  interest  sold  by  the 
sheriff  to  insist  upon  a  winding  up  and  an  accounting  and  a  dis 
tribution  of  the  surplus  assets  remaining  after  payment  of 
the  firm's  indebtedness. 
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seize  the  whole  and  sell  a  moiety  thereof  iindivided,  Bk.  III. 
md  the  vendee  will  be  tenant  in  common  with  the  other  Chap.  5.  Sect., 
partner"  (n).  J 

Lord  Mansfield  endeavoured  to    introduce  what   at  Lord  Mans- 
irst  sight  appears  to  be  a  more  equitable  practice.     In  field's.  to- 
ns time  the  sheriff  seems  to  have  seized  and  sold  the  nova 
vhole  of  a  sufficient  portion  of  the  partnership  goods 
'instead  of  selling  only  an  undivided  share  thereof  ), 
md  then   an  account  was  directed  to  be  taken  of  the 
udgment  debtor's  share  of  the  proceeds  of  the  sale, 
md  that  share,  or  a  sufficient  part  of  it,  was  handed 
)ver  to  the  execution  creditor  (o).     This,  however,  was 
i  very  imperfect   mode  of  proceeding;  for  it  was  im- 
possible to  ascertain  the  share  of  the  debtor  partner  in 
he  goods  seized,  without  taking  all  the  partnership  ac- 
;ounts,  and  this  a  court  of  law  had  no  power  to  do. 
Lord    Mansfield's   innovation   was    therefore    discon- 
inued  (p);  and  it  was  finally  settled,  in  conformity  Modern  rule, 
ivith  the  older  cases,  that  the  sheriff's  duty  was,  and  it 
;till  is,   *  to  seize  the  whole  of  the  partnership  effects  [  *  358] 
(seizable  under  a  fi.  fa. ),  or  of  so  much  of  them  as  may 
oe  requisite,  and  to  sell  the  undivided  share  of  the  debtor 
partner  therein,  without  reference  to  the  state  of  the 
accounts  as  between  him  and  his  co-partners  (q). 

The  sheriff,  having  seized  the  property  of  the  firm,  Sale  of 
proceeds  to  sell  the  interest  of  the  judgment  debtor  in  execution 
;he  chattels  seized,  and  to  assign  the  same  to  the  pur- 
3haser  (r).     Formerly  the  sale  had  to  be  by  auction,  but 
now  it  may  be  made  by  private  contract  (s). 
.  It  is  to  be  observed  that  the  sheriff  seizes,  sells,  and  Rights  of 
assigns;  but  he  has  no  business  to  take  the  goods  of  tne  other 
Lhe  firm   out  of   the    possession  of   the   solvent   part-  PartneKi- 
aers  (t)  ;  and  if  the  sheriff  sells  not  the  share  of  the 
axecution  debtor,  but  the  goods  themselves,  he  is  ac- 

(«)  See,  too,  per  Tindal,  C.  J.,  in  Johnson  v.  Evans,  7  Man.  & 
3r.  249,  250. 

(0)  See  Eddie  v.  Davidson,  2  Dougl.  650. 

(p)  See  Parker  v  Pistor,  3  Bos.  &  P.  288;  Chapman  r.  Koops, 
\b.  289;  Morley  v.  Strombom,  3  Bos.  &  P.  254.  Lord  Eldon 
greatly  disapproved  of  it,  see  Waters  v.  Taylor,  2  V.  &  B.  301. 

(q}  See  Helmore  v.  Smith,  35  Ch.  D.  436;  Holmes  v.  Mentze,  4 
A.  &  E.  127;  S.  C.  5  Nev.  &  Man.  563,  and  4  Dowl.  Pr.  Ca.  300; 
Johnson  ?•.  Evans.  7  Man.  &  Gr.  240.  In  Holmes  v.  Mentze,  it 
was  held  that  a  sheriff,  who  for  the  debt  of  one  partner  executed 
i  fi.  fa.  against  the  property  of  the  firm,  was  not  entitled  to 
make  the  execution  creditor  and  the  co-partner  of  the  debtor 
iuterplead;  but  that  if  the  execution  creditor  denied  the  part-  . 
nership  he  was  bound  to  indemnify  the  sheriff. 

(rj  See  Habershon  v.  Blurton,  1  De  G.  &Sin.  121. 

(»)  See  ExparteVillsiTs,  9  Ch.  432. 

(1)  See  per  Patteson,  J.,  in  Burnell  v.  Hunt,  5  Jur.  650  Q.  B. 

*  5   LAW  OF  PAETNEESHIP. 
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Bk.  III.  countable  to  the  solvent  partners  for  so  much  of  the 
Chap.  5.  Sect.  procee(j8  of  the  sale  as  is  proportional  to  their  share  iu 
J the  partnership  (u). 


2.  Of  the 

purchaser 
from  the 
sheriff. 


r*359] 


Injunction. 


2.   Of  the  position  of  the  purchaser  from  the  sheriff. 

If  the  purchaser  is  a  stranger  unconnected  with  the 
firm,  he  acquires  for  his  own  benefit  all  the  judgment 
debtor's  interest  in  the  property  comprised  in  the  bill 
of  sale,  and  becomes,  as  regards  such  property,  tenant 
in  common  with  the  judgment  debtor's  co-partners  (.<•). 
The  next  step,  therefore,  is  to  adjust  tbe  conflicting 
rights  of  the  purchaser,  and  these  partners.  Now  it  is 
clear  from  the  nature  of  the  lien  which  each  partner 
has  on  the  partnership  property,  that  a  partner  holds  a 
partnership  chattel  with  his  co- partner,  subject  to  all 
*the  equities  which  that  co  partner  has  upon  it  (y),  and 
subject  therefore  to  his  right  to  have  all  the  creditors 
of  the  firm  paid  out  of  the  assets  of  the  firm,  and  con- 
sequently, pro  tanto,  out  of  the  chattels  seized  by  the 
sheriff  (z).  It  is  equally  clear  that  in  this  respect  the 
purchaser  from  the  sheriff  is  in  no  better  position  than 
the  partner  whose  undivided  share  has  been  sold  (a). 
Before  the  Judicature  acts,  therefore,  a  suit  in  equity 
became  necessary,  in  order  that  the  partnership  accounts 
might  be  taken,  and  tbe  partnership  property  duly  ap- 
plied (6). 

The  right  of  the  partners  of  the  judgment  debtor 
being  of  the  nature  described,  and  it  being  incompatible 
with  that  right  that  the  partnership  property  seized. by 
the  sheriff  should  be  removed  or  sold  by  him,  tbe  Court 
of  Chancery  would,  before  the  Judicature  Acts,  on  a 
bill  filed  by  the  judgment  debtor's  co-partners  against 
the  judgment  debtor  and  his  creditor  and  the  sheriff, 
direct  the  partnership  accounts  to  be  taken,  and  re- 
strain the  sheriff  from  selling  the  property  and  appoint 
a  receiver  (c). 

(u)  Mayhew  v.  Herrick,  7  C.  B.  229. 

(x)  See  Helmore  v.  Smith,  35  Ch.  D.  436. 

(y)  Barker  v.  Goodair,  11  Ves.  85. 

(z)  See  the  next  note. 

(a)  Skipp  v.  Harwood,  2  Swanst.  586;  Taylor  v.  Fields,  4  Ves. 
396;  Young  v.  Keighly,  15  Ves.  557;  Dutton  v.  Morrison,  17  Ves. 
205-6;  Ex  parte  Hamper,  ib.  404-5;  Re  Wait,  1  J.  &  W.  (ins. 

(*)  See  Parker  v.  Pistor,  3  Bos.  &  Pul.  288. 

(c)  See  Bevan  v.  Lewis,  1  Sim.  376.  As  to  an  injunction 
against  the  sheriff,  compare  Newell  v.  Townsend,  6  Sim.  L. 
with  Garstin  v.  Asplin,  1  Madd.  150,  and  Jackson  t.  Stanhope. 
10  Jur.  676  ;  and  see  Story  on  Partn.  \  264  ;  and  as  to  making 
the  sheriff  a  party,  see  Lord  Eldon's  obs.  in  Franklin  u.  Thomas, 
3  Her.  235,  and  Hawkshaw  v.  Parkins,  2  Swanst.  541). 


UNDER  FIERI  FACIAS.  435 

3.   Of  the  position  of  the  execution  debtor.  Bk.  III. 

Chap.  5.  Sect. 

With  respect  to  the  execution  debtor,  it  is  to  be  ob-  4. 
:-.•  veil  that,  in  the  first  place,  the  execution  generally  (d)  3  of  the  ex- 
cerates  as  a  dissolution  of  the  partnership  (e).  In  the  ecntion 
i  xt  place,  the  assignment  by  the  sheriff  to  the  purchaser  debtor, 
tmsfers  to  the   purchaser  *  whatever  the  sheriff  had  [  *360] 
jwer  to  assign,  and  did  assign,  but  no  more  ;  and  as, 
i.der  a  fi.  /a.,  the  sheriff  may  not  have  power  to  sell 
i  erything  which,  as  between  the  partners,  is  to  be  con- 
s'lered  partnership  property,  it  by  no  means  follows 
tat  the  assignment  has  transferred  to  the  creditor  all 
ta  judgment  debtor's  share  and  interest  in  the  part- 
irship   (/).     In  a  case,  therefore,  where  a  stranger 
jirchased  from  the  sheriff  the  execution  debtor's  inter- 
efc,  and  then  assigned  it  to  the  other  partners,  it  was 
Hd  that  the  execution  debtor  was  still  entitled  to  an 
{count  from 'them  ;  the  sale  by  the  sheriff  not  having 
(vested  him  of  all  his  interest  in  the  concern  (g). 

Upon  a  sale  by  the  sheriff  of  the  interest  of  one  part-  Purchase  of 
ir  in  the  property  seized,  there  is  nothing  to  prevent  his  interest 
i  purchase  of  that  interest  by  his  co-partnei's.     But  the  ^J118  co~ 
(-partners   purchasing  of    the  sheriff  must  act  with 
jrfect  fairness.     If  they  do  anything  to  conqeal  the 
tie  value  of  the  share,  so  as  to  enable  themselves  to 
liy  it  for  less  than  it  would  otherwise  have  fetched, 
1e  sale  will  not  be  allowed  to  stand.     In  Perens  v.  perens  ,. 
t>hnson  (h),  the  share   of  a   partner  in   a    leasehold  Johnson, 
dliery  was  sold  by  the  sheriff  under  a.fi.  /a.     The  sale 
ns  by  auction.     The  other  partners  bought  the  share  ; 
te  execution  creditor  was  paid  off  ;  and  a  balance  was 
Lnded  over  by  the  sheriff  to  the  execution  debtor.     It 
iipeared,  however,  that  before  the  sale  took  place,  it 
ns  expected  that  a  valuable  seam  of  coal  would  be 
inched  ;  that  the  solvent  partners  had  removed  the 
}>ar  so  as  to  prevent  any  one  going  down  the  mine  ; 
iat  they  had   also  removed  some  ironstone  recently 
lised,  so  as  to  lead  persons  visiting  the  mine  to  believe 
tat  coal  was  not  so  nearly  within  reach  as  it  was  ;  and 

Not  necessarily  in  all  cases  ;  see  Helmore  v.  Smith,  35  Ch. 
l:i!i,  where  the  solvent  partner  (in  effect)  paid  out  the  sheriff 
th  partnership  monies. 

-j.imvall  r.  The  London  &  N.  W.  Rail.  Co.,  11  Ha.  325  ; 
ilH-rsimn  v.  Blurton,  1  De  G.  &  Sin.  121  ;  Skipp  v.  Harwood,  2 
•Vunst.  587. 

(/)  See  Helmore  v.  Smith,  35  Ch.  D.  436. 
(fti  Hahershon  v.  Blurton,  1  De  G.  &  Sm.  121. 
(.'/<)  Perens  r.  Johnson,  and  Johnson  r.  Perens,  3  Sm.  &G.  419. 
ie,  also,  Smith  v.  Harrison,  26  L.  J.  Ch.  412,  V.-C.  W.,  where 
ale  by  the  sheriff  was  also  set  aside. 


436 


SALE  OF  SHARES  IN  PARTNERSHIPS. 


Bk.  III. 
("hup.  .").  Sect. 
4. 


[  *  3611 

Purchase 
with  partner- 
shit)  monies. 


Right  of  the 

execution 

creditor. 


that  a  few  days  after  the  sale,  and  after  only  one  day's 
working,  a  rich  seam  of  coal  was  actually  discovered. 
The  execution  debtor  thereupon  filed  a  bill  against  hi* 
late  co-partners,  praying  that  the  sale  might  be  set 
on  the  ground  that  the  purchase  from  the  sheriff  was 
contrary  to  that  good  faith  which  should  be  observed  by 
one  partner  towards  another ;  and  a  decree  was  made  iu 
his  *  favour  setting  the  sale  aside  upon  repayment  of 
the  purchase-money,  with  interest  at  5Z.  per  cent. 

Again,  if  the  solvent  partners  buy  the  execution 
debtor's  share  in  the  goods  seized  and  pay  for  it  out  of 
the  partnership  monies,  they  cannot  hold  the  share  for 
their  own  benefit  and  treat  the  execution  debtor  as  no 
longer  a  partner  or  interested  in  the  share  pur 
chased  (i). 

The  execution  creditor  has  no  title  to  goods  seized 
under  a  fi.  fa.  issued  by  him,  unless  he  purchases  them 
from  the  sheriff.     Consequently  where,  under  a 
issued  against  one  partner  for  a  private  debt,  the  sher- 
iff seized  the  goods  of  the  firm,  which  afterwards  be- 
came bankrupt,  and  the  assignees  sold  the  goods  - 
it  was  held  that  an  action  by  the  execution  creditor 
against  the  assignees  for  money  had  and  received  t 
his  use,  would  not  lie;  first,  because  he  had  no  title  to 
the  goods;  and  secondly,  because  if  he  had,  his  inter- 
est in  them  could  not  be  ascertained  without  taking 
the  accounts  of  the  partnership  (k). 

4.  Modifications  introduced  by  the  Judicature  acts. 

The  Judicature  acts  and  rules  promulgated  under 
them  do  not  unfortunately  contain  any  directions  ap 
plicable  to  the  subject  now  under  consideration, 
has  the  new  practice  under  them  yet  been  reduced  t 
shape.     The  writer  can  only,  therefore,  offer  the  f< 
lowing  suggestions  with  reference  to  their  combined 
effect : — 

1.  The  practice  must  be  the  same  in  all  divisions  of 
the  High  Court. 

2.  The  old  practice  must  be  adhered  to  so  far  as  it 
is  consistent  with  the  modern  procedure. 

3.  Some  form  of  procedure  must  be  adopted  which 
shall  have  the  effect  of  a  suit  for  an  account,  and  an 
injunction,  and  a  receiver. 

4.  There  appears  to  be  no  reason  why  the  sheriff 
should  not  proceed  to  seize  the  partnership  goods,  and 

(t)  Helmore  v.  Smith,  35  Ch.  D.  436,  where  the  assignment  by 
the  sheriff  was  set  aside. 

(k)  Garbett  v.  Veale,  5  Q.  B.  408. 
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ell  the  execution  debtor's  share  as  before;    and  there  Bk.  III. 

5  in  strictness  no  more  *  necessity- for  him  to  inter-  Chap.  5.  Sect. 

lead  now  than  before  (Z);  and  yet  as  no  order  for  his  °1 

withdrawal  can  be  made  in  his  absence,  a  proceeding  [  *  362J 
y  him  in  the  nature  of    an  interpleader   summons, 
ringing  all  parties  interested  before  the  Court,  would 
robably  be  the  most  convenient  course  to  adopt. 

5.  Upon  a  seizure  by  the  sheriff  the  partners  of  the 
xecution  debtor  should  obtain  an  order  dissolving  the 
artnership,  directing  the  sheriff  to  withdraw,  and  di- 
eting the  accounts  of  the  partnership  to  be  taken,  and 
le  value  of  the  execution  debtor's  interest  in  the  pro- 
erty  seized  by  the  sheriff  to  be  ascertained,  and  ap- 
ointing  a  receiver. 

6.  After  the  accounts  have  been  taken,  and  the  above 
alue  ascertained,  the  receiver  should  be  directed  to 
ay  the  amount  of  such  value  to  the  purchaser  from 
le  sheriff,  if  any,  and  the  rest   of  the  share  of  the 
iecution  debtor  in  the  assets  of  the  partnership  to 
im.     If  the  share  has   not  been  sold  the  execution 
•editor  must  be  paid  out  of,  or  to   the  extent  of  the 
Dove  value.     The  receiver  can  then  be  discharged. 

7.  Whether  all  this  can  be  done  without  a  transfer 

>  the  Chancery  Division  is  not  clear;  but  probably  it 
?ry  often  may  be  done;  and  practically  a  sale  by  the 
leriff  will  probably  be  frequently  dispensed  with.     A 
ile  usually  produces  great  hardship,  as  the  value  of 
ie  share  sold  is  unknown;    and  its  sale  seldom  an- 
vers  any  useful  purpose  except  that  of  getting  rid  of 
ie  sheriff  (m). 

The  truth,  however,  is  that  the  whole  of  this  branch  Suggested 
the  laws  is  in  a  most  unsatisfactory  condition,  and  re-  alteration  of 
lires  to  be  put  on  an  entirely  new  footing.     The  sta- the  law- 
.tory  enactments  relating  to   charging  orders  should 

>  extended  to  all  cases  in  which  the  share  of  a  part- 
*  is  sought  to  be  taken  in  execution  for  a  separate 
')bt  of  his  own. 


*  SECTION  V. — OF  THE  TRANSFER  OF  SHARES.  [  *363] 

When  persons  enter  into  a  contract  of  partnership,  Transfer  of 
teir  intention  ordinarily  is,  that  a  partnership  shall  shares, 
(ist  between  themselves  and  themselves  alone.     The 
ntual  confidence  reposed  by  each  in  the  other  is  one 

|7)  See  ace.  W.  N.  1875,  p.  204. 

,'»»)  See  a  suggested  form  of  order  in  Seton  on  Decrees,  1214 
i'(Ed.  4)  referred  to  in  Whetham  v.  Davey,  30  Ch.  D.  579. 
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Bk.  III.          of  the  main  elements  in  the  contract,  and  it  is  obviot; 
Chap.  o.  Sect.  ^^  persong  may  be  willing  enough  to  trust  each  othe: 

'^ and  yet  be  unwilling  to  place  the  same  trust  in  any  UL 

else.  Hence  it  is  one  of  the  fundamental  principles  c 
partnership  law  that  np  person  can  be  introduc 
partner  without  the  consent  of  all  those  who  for  th 
time  being  are  members  of  the  firm.  If,  therefore, 
partner  dies,  his  executors  or  devisees  have  no  right  i 
insist  on  being  admitted  into  partnership  with  the  sw 
viving  partners,  unless  some  agreement  to  that  effect  ht 
been  entered  into  by  them  (m). 

Effect  of  Still  less  can  a  partner  by  assigning  his  share  entiti 

transfer.         jjjs  assignee  to  take  his  place  in  the  partnership  agains 

Effect  of         ^ne  w^  °^  ^ne  °^er  members  (n).1     The  assigmnen 

assignment,    however,  is  by  no  means  inoperative:  on  the  contrar 

it  involves  several  important  consequences,  more  esp< 

cially  as  regards  the  dissolution  of  the  firm  and  the  rigl 

of  the  assignee  to  an  account  (o). 

1.  As  regards      As  regards  dissolution,  it  is  remarkable  that  thei 
dissolution,     should  be  so  little  authority  to  be  found.     It  is  gei 

erally  stated,  that  if  a  member  of  an  ordinary  partnei 
ship  transfers  his  share,  he  thereby  dissolves  the  par 
nership;  but  this  proposition  requires  qualificatr'oi 
The  true  doctrine,  it  is  submitted,  is  that  if  the  partne 
ship  is  at  will,  the  assignment  dissolves  it  (p)\  and 
the  partnership  is  not  at  will,  the  other  members  ai 
entitled  to  treat  the  assignment  as  a  cause  of  dissoh 
tion.  It  can  hardly  be  that  a  partner,  who  has  himse 
no  right  to  dissolve  or  to  introduce  a  new  partner,  ca 
by  assigning  his  share,  confer  on  the  assignee  a  rigl 
[  *  364]  to  have  the  accounts  of  the  firm  *  taken,  and  the  affai 
thereof  wound  up,  in  order  that  he  may  obtain  the  bei 
efit  of  his  assignment. 

2.  As  regards      Although  a  partner  cannot,  by  transferring  his  shar 
account.          force  a  new  partner  on  the  other  members  of  the  fir 

without  their  consent,  there  is  nothing  to  prevent 
partner  from  assigning  or  mortgaging  his  share  witho 
consulting  his  co-partners;  and  if  a  partner  does  assi£ 

(m)  Pearce  v.  Chamberlain,  2  Ves.  S.  33  ;  Crawford  r.  I  fain 
ton.  3  Madd.  254  ;  Bray  r.  Fromont,  6  ib.  5  ;  Cra wshay  v.  Man! 
1  Swanst.  495  ;  Tatain  v.  Williams,  3  Ha.  347. 

(n)  See  Jefferys  v.  Smith,  3  Russ.  158. 

(o)  In  Mai-shall  v.  McClure,  10  App.  Ca.  325,  a  surrender  of 
partner's  share  in  property  mortgaged  was  held,  under  spec: 
circumstances,  to  include  the  linn's  share. 

(p)  See  Heath  v.  Sansom,  4  B.  &  Ad.  172. 

1  Mason  v.  Connell,  1  Whart.  381  (1836):  Miller  v.  Bringha 
50  Cal.  615  (1875);  Bank  v.  R.  R.  Co.,  11  Wall.  624(1870);  M 
rick  v.  Brainard,  38  Barb.  574  (1860). 
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r  mortgage  his  share,  he  thereby  confers  upon  the  as-  Bk.  III. 
ignee  or  mortgagee  a  right  to  payment  of  what,  upon  ChaP-  5-  Sect- 
aking  the  accounts  of  the  partnership,  may  be  due  to  L  __ 
he  assignor  or  mortgagor  (g).1  -  But  the  assignee  or 
aortgagee  acquires  no  other  right  than  this  (r)  ;  and 
ie  takes  subject  to  the  rights  of  the  other  partners;  and 
vill  be  affected  by  equities  arising  between  the  assignor 
nd  his  co-  partners  subsequently  to  the  assignment  (s).a 
•Cven  if  the  assignee  gives  notice  of  the  assignment,  he 
annot  (if  the  partnership  is  for  a  term)  acquire  a  right 
;o  the  assignor's  share  as  it  stands  at  the  time  of  the 
'.ssignment  or  notice,  discharged  from  subsequently 
irising  claims  of  the  other  partners  (t).  The  assign- 
ment cannot  deprive  them  of  their  right  to  continue  the 
oartnership,  and  consequently  to  bring  subsequent  deal- 
ings and  transactions  into  account.  It  seems,  however, 
hat  an  assignee  of  a  share  in  a  partnership  can  compel 
he  other  partners  to  come  to  an  account  with  him  (u)  ;3 
mt  the  analogy  furnished  by  sub-partnerships  leads  to 
he  inference  that  the  assignee  must,  to  use  Lord  Eldon's 
anguage,  be  satisfied  with  the  share  of  the  profits  aris- 
ng  and  given  to  the  assignor  (x). 
If  partners  choose  to  agree  that  any  of  them  shall  be 


r 

it  *  liberty  to  introduce  any  other  person  into  the  part-  L 
lership,  there  is  no  reason  why  they  should  not;  nor  Slowed  by 
vhy,  having  so  agreed,  they  should  not  be  bound  by  agm 


(q)  Whetham  r.  Davey,  30  Ch.  D.  574  ;  Glyn  v.  Hood,  1  Giff. 
nd  1  De  G.  F.  &  j.  334.  See,  also,  Cassels  v.  Stewart,  6 
\pp.  Ca.  73. 

(c)  Smith  r.  Parkes.  16  Beav.  115. 

(V)  See  Cavamler  »:.  Bulteel,  9  Ch.  78  ;  Lindsay  v.  Gihbs,  3  De 
T.  &  J.  690  ;  Guion  v.  Trask,  1  De  G.  F.  &  J.  379,  per  Turner,  L. 
J".  See,  also,  Re  Knapman,  18  Ch.  D.  300  ;  Bergmann  v.  Mc- 
Millan, 17  ib.  423  ;  Morris  v.  Livie,  1  Y.  &  C.  C.  380. 

(/)  See  Bergmann  r.  McMillan,  17  Ch.  D.  423  ;  Cavander  ?•. 
Bnlteel,  9  Ch.  78  ;  Kelly  v.  Hutton,  3  Ch.  703  ;  Redmayne  v. 
Forster,  2Eq.  467. 

(«)  See  Whetham  v.  Davey,  30  Ch.  D.  574  ;  Glyn  v.  Hood  and 
Kelly  v.  Hutton,  ubi  supra.  But  Kelly  v.  Hutton  appears  to  have 
peen  a  case  of  co-own ership  in  a  newspaper  and  a  partnership  in 
ts  profits. 

(a;)  See  ante.  p.  48  ;  and  Brown  v.  De  Tastet,  Jac.  284,  where 
;he  bill  was  dismissed  against  the  other  partners. 

1  See  page  340  ;  note  1. 

-  Hiscock  r.  Phelps,  49  N.  Y.  97  (1872);  Bank  v.  Sawyer,  38 
3h.  St.  339  (1882);  Receivers  v.  Godwin,  5  N.  J.  Eq.  334  (1846); 
Burbank  v.  Wiley,  79  N.  Ca.  501  (1878);  Churchill  v.  Prostor,  31 
Minn.  129  (1883). 

3  Gyger's  Appeal,  62  Pa.  St.  73  (1869);  Bank  r.  Railroad  Co., 
11  Wall.  624  (I8"0);  Mathewson  v.  Clarke.  6  How.  122  (1848); 
Fellows  v.  Greenleaf,  43  N.  H.  421  (1862);  Miller  v.  Brigham,  50 
^.  615  (1875). 
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[  *  366] 


the  agreement  (?/).  Persons  who  enter  into  such  an 
agreement  consent  prospectively  and  once  for  all  to  ad- 
mit into  partnership  any  person  who  is  willing  to  take 
advantage  of  their  agreement,  and  to  observe  those  slip 
illations,  if  any,  which  may  be  made  conditions  of  his 
admission.  Such  an  agreement  as  this  is  the  basis  of 
every  partnership  the  shares  in  which  are  transferable 
from  one  .person  to  the  other.  Those  who  form  such 
partnerships,  and  those  who  join  them  after  they  are 
formed,  assent  to  become  partners  with  any  one  who  is 
willing  to  comply  with  certain  conditions  (z). 

As  observed  in  Lovegrove  v.  Nelson  (a),  "To  make  a 
person  a  partner  with  two  others  their  consent  must 
clearly  be  had,  but  there  is  no  particular  mode  or  time 
required  for  giving  that  consent ;  and  if  three  enter 
into  partnership  by  a  contract  which  provides  that  on 
one  retiring,  one  of  the  remaining  two,  or  even  a  fourth 
person  who  is  no  partner  at  all,  shall  name  the  successor 
to  take  the  share  of  the  one  retiring,  it  is  clear  that 
this  would  be  a  valid  contract  which  the  Court  must 
perform,  and  that  the  new  partner  would  come  in  as 
entirely  by  the  consent  of  the  other  two  as  if  they  had 
adopted  him  by  name." 

Where  a  partner  has  an  unconditional  right  to  trans- 
fer his  share,  he  may  transfer  it  to  a  pauper,  and  thus 
get  rid  of  all  liability  as  between  himself  and  his  co- 
partners in  respect  of  transactions  subsequent  to  the 
transfer  and  notice  thereof  given  to  them  (6).  But 
even  in  this  case  the  transfer  alone  does  not  render  the 
transferee  a  member  of  the  partnership,  and  liable  as 
between  himself  and  the  other  members  to  any  of  the 
debts  of  the  firm  (c).  In  order  to  render  him  a,  partner 
with  the  other  members,  they  must  acknowledge  him 
to  be  a  partner,  or  permit  him  to  act  as  such  (d). 

As  an  ordinary  partnership  is  not  distinguishable 
from  the  persons  composing  it,  and  as  every  change 
amongst  those  *  persons  creates  a  new  partnership,1  ii 
follows  that  every  time  a  partner  transfers  his  share  to 
a  non- partner  the  continuity  of  the  firm  is  broken.  In 
this  respect  such  companies  as  are  not  mere  partner- 


(y]  Lovegrove  v.  Nelson,  3  M.  &  K.  20. 
(z]  See  Fox  v.  Clifton,  9  Bing.  119. 

(a)  3  M.  &  K.  1. 

(b)  Jefferys  v.  Smith,  2  Russ.  158. 


(c)  Ibid. 


(d)  Ibid. 


1  Clark  v.  Wilson,  19  Pa.  St.  414  (1852);  Peters  r.  McWilliams 
78  Va.  567  (1884);  Morse  r.  Gleason,  04  N.  Y.  201  (1876);  Ro& 
f.  Cornell,  45  Cal.  133  (1872);  Mudd  r.  Bast,  34  Mo.  405  (1864) 
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hips  on  a  large  scale  differ  from  ordinary  firms,  their  Bk.  III. 
oiitinuance  not  being  interrupted  by  changes  amongst  ChaP-  o.Sect. 
heir  members  \e).  J 

An  apparent  exception  to  the  rule  that  a  share  in  a  Mining  part- 
>artnership  cannot  be  transferred  without  the  consent  nersllips- 
if  all  the  partners  exists  in  the  case  of  mining  partner- 
hips.  Mines  are  a  peculiar  species  of  property,  and 
a-e  in  some  respects  governed  by  the  doctrines  of  real 
property  law,  and  in  others  by  the  doctrines  which 
egulate  trading  concerns.  Regarding  them  as  real 
)roperty,  and  their  owners  as  joint  tenants  or  tenants 
n  common,  each  partner  is  held  to  be  at  liberty  to 
dispose  of  his  interest  in  the  land  without  consulting 
us  co-owners  ;  and  a  tra'nsfer  of  this  interest  confers 
ipon  the  transferee  all  the  rights  of  a  part-owner,  in- 
iluding  a  right  to  an  account  against  the  other 
owners  (/).  But  even  here,  if  the  persons  originally 
nterested  in  the  mine  are  not  only  part-ownere  but 
ulso  partners,  a  transferee  of  the  share  of  one  of  them, 
il though  he  would  become  a  part- owner  with  the  others, 
vould  not  become  a  partner  with  them  in  the  proper 
tense  of  the  word,  unless  by  agreement  express  or 
acit  (g).1 

Similar  observations  apply  to  transfers  of  shares  in  Ships, 
•hips. 


(e)  See  Mayhew's  case,  5  De  G.  M.  &  G.  837. 

(/)  See  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182 ;  Redmayne  v. 
brster,  2  Eq.  467. 

( </ 1  As  in  Jefferys  r.  Smith,  3  Russ.  158 ;  Crawshay  v.  Maule,  1 
•\van.-t.  518. 


It  is  said  that  death  does  not  cause  the  dissolution  of  snch  a 
irm  and  that  the  assignment  of  his  share  therein  by  one  of  its 
uembers  will  not  dissolve  it.  Lemar  v.  Hale,  79  Va.  147  (1884), 
vahn  v.  Central  Smelting  Co.,  102  U.  S.  641  (1881);  Nisbet  v. 
sash,  52  Cal.  540  (1878);  Campbell  v.  Colorado  Coal  &  Iron  Co., 
)  Col.  00  (1885). 
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[  *  367]  *  CHAPTER  VI. 

OF  CONTRIBUTION  AND  INDEMNITY  WITH  REFERENCE 
TO  PARTNERSHIPS. 

Bk.  III.  IN  this  chapter  it  is  proposed  to  consider  the  nature 

Chap.  6.  of  those  expenses  and  losses  which,  as  between  the 
SubiectTof  '  members  of  a  firm,  are  chargeable  to  the  firm,  and  also 
present  the  nature  of  those  which  are  properly  chargeable 

chapter.  against  some  one  or  more  of  the  members  exclusively 
of  the  others.  In  other  words,  it  is  proposed  to  inves- 
tigate the  principles  upon  which,  in  taking  the  accounts 
of  a  firm,  a  given  expense  or  loss  is  to  be  placed  to  the 
debit  of  the  firm,  or  to  the  debit  of  one  or  more  of  its 
members  separately. 

In  connection  with  this  subject  it  must  always  be 
borne  in  mind  that  every  member  of  an  ordinary  firm 
is,  to  a  certain  extent,  both  a  principal  and  an  agent. 
He  is  liable  as  a  principle  to  the  debts  and  engagements 
of  the  firm,  and  in  respect  of  them  he  is  entitled  to  con- 
tribution from  his  co- partners  ;  for  they  have  no  right 
to  throw  on  him  alone  the  burden  of  obligations  which, 
ex  hypothesi,  are  theirs  as  much  as  his  (a).1  Again, 
each  member  as  an  agent  of  the  firm  is  entitled  to  be 
indemnified  by  the  firm  against  losses  and  ex- 
penses bond  fide  incurred  by  him  for  the  benefit  of  the 
firm,  whilst  pursuing  the  authority  conferred  upon  him 
by  the  agreement  entered  into  between  himself  and  hij 
co-partners.  On  the  other  hand,  a  partner  has  no  right 
to  charge  the  firm  with  losses  or  expenses  incurred  by 
his  own  negligence  or  want  of  skill,  or  in  disregard  of 
the  authority  reposed  in  him  (6). 

The  above  general  principles  are  the  basis  of   the 
whole  of  this  branch  of  partnership  law  ;  but  in  order 
[  *  308]        to  apply  them  *  correctly  to  the  infinite  variety  of  cir- 
cumstances which  occur  in  the  ordinary  course  of   life, 
it  will  be  convenient  to  notice  the  leading  doctrine 

(a)  See  Robinson's  case,  6  De  G.  M.  &  G.  572;  Spottisv 
case,  ib.  345  ;  Lefroy  v.  Gore,  1  Jo.  &  Lat.  571. 

(b)  Thomas   v.  Atherton,  10    Ch.  D.   185  ;  Burry   v.  Allen,  1 
Coll.  604. 


.     l  Downs  r.  Jackson,  33  111.   464  (1864)  ;  Forbes  v.  Webster,  2 
Vt.  58  (1829). 
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the  subject  of  contribution  and  indemnity  generally,  and  Bk.  III. 
then  to  allude  more  particularly  to  the  rights  of  part-  CnaP-  6.  Sect. 

ners  with  respect  to  compensation  for  trouble  ;  outlays  J 

and  advances;  debts,  liabilities,  and  losses  and  interest. 


SECTION  I. — GENERAL  OBSEUVATIONS. 
Foundation  of  the  right  to  contribution. 

Whether  a  person  who  has  suffered  loss  is  entitled  to  The  right  of 
be  indemnified  wholly  or  partly  by  others,  is  a  question  cpntnbu- 
which  cannot  be  decided  in  the  negative  merely  upon  l 
the  ground  that  no  agreement  for  contribution  or  in- 
demnity has  been  entered  into.  An  agreement  may 
undoubtedly  give  rise  to  a  right  to  indemnity  or  con- 
tribution ;  but  the  absence  of  an  agreement  giving  rise 
to  such  a  right,  is  by  no  means  fatal  to  its  existence. 
The  general  principle  which  prescribes  equality  of  bur- 
den and  of  benefit,  is  amply  sufficient  to  create  a  right 
of  contribution  in  many  cases  in  which  it  is  impossible 
to  found  it  upon  any  genuine  contract,  express  or  tacit. 
The  common  feature  of  such  cases  is,  that  one  person 
has  sustained  some  loss  which  would  have  fallen  upon 
others  as  well  as  upon  himself,  but  which  has  been 
averted  from  them  at,  his  expense  ;  for  example,  where 
one  tenant  in  common  repairs  the  common  property, 
and  so  saves  it  from  destruction  (c)  ;  where  one  of  sev- 
eral sureties  pays  a  debt  for  which  all  are  liable  (d)  ; 
where  one  person  has  his  goods  thrown  overboard  in 
order  to  save  the  ship  and  the  rest  of  its  cargo(e).  In 
all  these  cases  a  right  of  contribution  arises  ;  not  by 
virtue  of  any  contract,  but  because  the  safety  of  some 
cannot  justly  be  purchased  at  the  expense  of  others  ; 
and  all  must  therefore  contribute  "to  the  loss  sus- 
'tained  (/). 

*  Again,  where  one  man's  goods  have  been  lawfully  [  *  369] 
seized  for  the  debt  of  another,  the  owner  of  the  goods 
has  a  right  to  redeem  them  and  to  be  indemnified  by 
the  debtor  (g). 

(c)  Ante,  p.  60. 

(d)  Deringt'.  Winchelsea,  1  Cox,  318. 

(e)  Abbott  on  Shipping,  part.  iv.   ch.  10 ;  and  part  vi.  ch.  1, 
ed.  12. 

(f)  Lefroy  v.  Gore,  1  Jo.  &  Lat.  571  ;  Spottiswoode's  case,  6 
De  G.  M.  &  G.  345  ;  Ashurst  v.  Mason.  20  Eq.  225,  a  case  oi  co- 
directors.     See,  too,  the   cases   in    1    Eq.  Ca.  Ab.     Contribution 
and  Average,  and  in  the  note  to  Averall  v.  Wade,  LI.  &  Gould 
(temp.  Sng.),  264. 

(g)  Edmunds  v.  Wallingford,  14  Q.  B.  D.  811. 
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Bk.  III. 
Chap.  6.  Sect. 
1. 

Exclusion  of 
right  by 
agreement* 


Exclusion  of 
right  by 
fraud. 


But  although  a  right  to  contribution  may  exist  where 
there  is  no  contract  upon  which  it  can  be  founded,  it 
cannot  exist  if  excluded  by  agreement;  and  it  is  so  ex- 
cluded whenever  those  who  would  otherwise  be  contrilm- 
tories  have  entered  into  any  contract,  express  or  tacit, 
amongst  themselves,  which  is  inconsistent  with  a  right 
on  the  part  of  one  to  demand  contribution  from  the 
others  (h).  This  is  too  obvious  to  require  com; 
but  it  must  be  borne  in  mind  as  qualifying  the  common 
saying,  that  the  right  to  contribution  is  independent  of 
agreement. 

Again,  a  right  to  contribution  may  be  excluded  by 
fraud,  as  is  the  case  where  a  person  induces  another  by 
false  and  fraudulent  representations  to  join  him  in  part- 
nership. In  such  a  case  the  person  defrauded  has  a 
right  to  rescind  the  contract  of  partnership,  and,  as  be- 
tween himself  and  co- partner,  to  throw  all  the  partner- 
ship losses  upon  the  latter  alone  (i). 


Agent's 
right  to  in- 
demnity. 


Of  the  right  of  agents  and  trustees  to  indemnity  from 
their  principals  and  cestuis  que  trustent. 

In  order  to  clear  the  way  for  the  discussion  of  the 
right  of  a  partner  to  be  indemnified  by  his  firm,  it  is 
necessary  to  advert  shortly  to  the  right  of  agents  and 
truslees  to  be  indemnified  by  their  principals  and  centals 
que  trustent. 

With  respect  to  agents  the  following  cases  have  to  be 
considered. 

1.  When  the  agent  having  instructions  executes  them; 

*  2.  When  the  agent  having  instructions  does  not  fol- 
low them; 

3.  W7hen  the  agent  having  no  instructions  acts  never- 
theless for  his  principal. 

1.  With  respect  to  the  first  of  these  three  classes  of 
obeys  his  in-  cases,  nothing  is  clearer  than  that  an  agent  who  has  in- 
structions, structions  to  act  in  a  certain  manner,  is  entitled  be  re- 
imbursed by  his  principal  for  all  outlays  made  in  pur- 
suance of  these  instructions,  and  to  be  indemnified  for 
any  loss  sustained  by  executing  them  (A;).  Even  i: 

(h)  As  in  Gillan  v.  Morrison,  1  De  G.  &  S.  421;  R<  The  Wor- 
cester Corn  Exchange  Co.,  3  De  G.  M.  &  G.  180. 

(/)  See  Newbigging  v.  Adam,  34  Ch.  D.  582;  Pillans  r.  ITark- 
ness,  Colles,  442;  Rawlins  r.  Wickham,  1  Giff.  355.  and  3  De  G. 
&  J.  304,  noticed  hereafter  under  the  head  Rescission  of  Contract. 
See,  too,  Carew's  case,  7  De  G.  M.  &  G.  42. 

(k)  Story  on  Agency,  $  335  et  seq. ;  Paley  on  Agency,  ch.  - 
Smith,  Merc.  Law,  pp.  119,  120,  ed.  9;  Curtis  v.  Barclay,  5  B.  « 
C.  141.  See,  also,  Ireland  v.  Livingstone,  L.  E.  5  Ho.  Lo.  416, 


[*370] 


1.  When  he 
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what  the  agent  does  is  unlawful  he  is  entitled  to  in-  Bk.  III. 
demnity  (I);  unless,  indeed,  the  act  be  one  which  the  Chap.  6. Sect. 

agent  must  have  known  his  principal  could  under  no  J 

circumstances  justify;  for  then  the  maxim  in  part  de- 
Ucto  melior  est  positio  defendentis  applies,  and  the  agent 
can  obtain  no  indemnity  from  a  court  of  justice  (m). 

2.  It  is   equally  clear  that,  speaking  generally,   ah  2.  When  he 
agent  who  acts  contrary  to  his  instructions  is  not  enti-  disobeys  his 
tied  to  any  indemnity  or  reimbursement  for  losses  or  w 
expenses  incurred  whilst  so  acting  (n).     Even  although 
the  instructions  may  have  been  given  by  the  principal 
under  a  misapprehension  of  facts,  and  the  agent,  being 
aware  that  such  was  the  case,  may  have  acted  bond  fide 
for  the  benefit  of  his  principal  (o),  still  the  agent  will 
not  be  entitled  to  indemnity;  for  it  is  the  duty  of  an 
agent  to  obey  and  not  to  disregard  his  orders.     But  if 
the  principal  chooses  to  ratify  the  agent's  conduct,  the 
latter  acquires  a  right  to  be  considered  as  having  acted 
in  pursuance    of   instructions,  and   to   be   entitled  to 
reimbursement   and  indemnity   *  accordingly;    for  the  [*  371] 
principal  cannot,  whilst  ratifying  the  agent's  conduct 
so  far  as  it  is  beneficial,  repudiate  it  so  far  as  it  is  oner- 
ous (p). 

The  position  of  an  agent  who  has  already  acted  on  Effect  of 
his  instructions,  and  has  thereby  incurred  a  legal  obli-  revocation  of 
gation  to  third  parties,  is  different.     The  better  opin-  authority, 
ion  is  that  in  this  case  he  is  not  bound  on  the  command 
of  his  principal  to  stop  short  and  refuse  to  perform 
the  obligation  incurred.     There  is  no  doubt  that,  as 
between  himself  and  his  principal,  an  agent  is  entitled 
to  obey  the  counter  order,  and  to  obtain  a  full  indem- 
nity from  the  consequences  of  so  doing.     But  it  is  ap- 
prehended that  he  is  at  liberty  so  far  to  carry  out  the 
instructions  on  which  he  has  begun  to  act,  as  may  be 
necessary  to  relieve  himself  from  all   the  legal  liabili- 
ties  incurred  before  notice  of  the  countermand,  and 


1  as  to  ambiguous  instructions.  As  to  costs  of  actions  unsuccess- 
fully defended,  see  Broom  v.  Hall,  7  C.  B.  N.  S.  503. 

(/)  Adamson  v.  Jarvis,  4  Bing.  66:  Betts  v.  Gibbins,  2  A.  &  E. 
57;  per  Tindal,  C.  J.,  in  Collins  v.  Evans,  5  Q.  B.,  830.  See,  as 
to  conforming  to  an  illegal  custom  unknown  to  the  principal, 
Perry  v.  Barnett,  15  Q.  B.  D.  388. 

(m)  See  Merryweather  v.  Nixan,  2  Sm.  L.  C. ;  Collins  v.  Blan- 
tern,  1  ib.;  Joseph  v.  Pebrer,  3  B,  &  C.  639;  Shackell  v.  Rosier,  2 
Bing.  N.  C.  634. 

(»)  See  Stokes  v.  Lewis,  1  T.  R.  20;  Gal  way  it  Mathew,  10 
East,  264;  Child  v.  Morley,  8  T.  R.  610;  Warwick  •».  Slade,  3 
Camp.  127. 

(o)  Howard  v.  Tucker,  1  B.  &  Ad.  712. 

(p)  Story  on  Agency,  \  250. 
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Bk.  III. 
Chap.  6.  Sect, 
1. 


3.  When  he 
acts  without 
inslr  actions. 


[*372] 


Sicthts  of  a 


having  done  so,  to  insist  upon  indemnity  and  reim- 
bursement as  if  the  principal  had  not  changed  his  in- 
structions. Nemo  potest  mutare  consilium  suum  in  «/- 
terius  injuriam  is  the  maxim  of  the  civil  law,  and  im- 
presses the  correct  principle  for  the  decision  of 
cases  (q). 

3.  There  remains  the  third  class  of  cases,  viz.,  where 
the  agent,  having  no  instructions  to  guide  him,  acts 
for  his  principal,  and  then  seeks  to  be  indemnified  by 
him.  Now,  here,  as  in  the  last  class  of  cases,  ratifica- 
tion by  the  principal  removes  all  difficulty,  and  may 
be  excluded  from  consideration.  Again,  an  agent  Lav- 
ing no  specific  instructions  may  yet  have  an  implied 
authority  to  act  in  a  given  way  for  his  principal;  and 
in  the  absence  of  orders  to  the  contrary,  an  agent  al- 
ways has  implied  authority  to  act  in  the  manner  in 
which  he  has  been  accustomed  to  act  with  the  approval 
of  his  principal;  and  to  act  with  respect  to  any  matter 
as  other  persons  situate  like  himself  usually  act  with 
respect  to  similar  matters;  and  to  take  all  those  steps 
which  are  usual  and  necessary  to  enable  *  him  duly  to 
execute  his  instructions  (r).  It  may  therefore  well 
happen  that  an  agent  who  has  no  positive  instructions, 
may  nevertheless  act  within  the  limits  of  his  real  au- 
thority; and  so  long  as  he  keeps  within  those  limits  he 
is  entitled  to  reimbursement  and  indemnity  (sj.  The 
principle  applicable  to  the  first  class  of  cases  applies 
here;  but  if  the  agent  claims  an  indemnity  against  loss 
sustained  by  the  commission  by  him  of  an  illegal  act, 
he  must  be  prepared  with  very  strong  evidence  to  show 
that  such  acts  fell  within  the  limits  of  his  authority  (t). 
In  a  case  of  doubt  no  authority  to  commit  an  unlawful 
act  can  be  inferred. 

The  greatest  difficulty   arises  when  an  agent  acts 


(q)  See  Read  v.  Anderson,  13  Q.  B.  D.  779  ;  Seymour  t). 
14  ib.  460  ;  Loring  v.  Davis,  32  Ch.  D.  625.  The  position  in  the 
text  is  supported  by  Pothier,  Mandat.  No.  121,  and  Story, 
Agency,  §  465,  &c.,  and  by  Balsh  r.  Hyharn,  2  P.  W.  453  ;  Slit- 
ton  v.  Tatharn,  10  A.  &  E.  27  ;  and  the  cases  already  cited.  On 
the  other  hand,  see  2  Kent.  Com.  644.  In  Child  v.  Morlcy,  8 
R.  610,  and  Warwick  v.  Slade,  3  Camp.  127,  the  agent  was  only 
bound  in  honour. 

(r)  Story  on  Agency,  ch.  6. 

(s)  Curtis  v.  Barclay,  5  B.  &  C.  141  ;  Sutton  v.  Tatham,  10  A. 
&  E.  27  ;  see,  too,  1  Wms.  Saund.  264  ft  ;  Pettman  v.  Keble,  15 
Jur.  38  ;  Wolfe  v.  Horncastle,  1  Bos.  &  P.  323,  per  Buller,_  . 
This  was  also  the  principle  applied  in  R.  v.  Essex,  4  T.  R.  591, 
and  referred  to  by  Lord  Cotteuham  in  A.-G.  v.  The  Mayor  of 
Norwich,  2  M.  &  Cr.  424. 

(0  See,  as  to  unreasonable  or  illegal  customs  not  known  to  the 
principal,  Perry  v.  Barnett,  15  Q.  B.  D.  388. 
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without   any  authority,  express  or   tacit,  but  bond  fide  Bk.  III. 
for  the  benefit  of  his  principal.     There  is  a  leaning  in  ^naP-  6.  Sect. 

nany  minds  in  favour  of  the  agent  in  such  cases,  and  J 

t  cannot  be  denied  that  circumstances  may  occur  which  person  \\-ho 
•ender  officious  conduct  justifiable,  and  even  benevo-  unasked 
.ent.  On  the  other  hand,  culpa  est  immiscere  se,  rei  ad 
w  non  pertinenti  (u) ;  and  by  the  law  of  England  a  per- 
son  who  chooses,  unasked,  to  incur  expense  for  another, 
nust,  speaking  generally,  trust  rather  to  gratitude  than 
;o  judicial  aid  for  reimbursement  (x).  The  only  es- 
:ablished  exceptions  to  this  rule  seem  to  be — 1,  where 
Dne  person  alone  sustains  a  loss  or  incurs  expense  for 
:he  relief  of  himself  and  others  from  some  risk  or  obli- 
gation common  to  all;  and,  2,  where  one  person  does 
for  another  that  which  tho  latter  is  legally  bound  to 
io,  but  either  cannot  or  will  not  do  himself.  The  first 
elass  of  exceptions  has  been  already  alluded  to.  The 
second  may  be  illustrated  by  those  cases  in  which  ex- 
acutors  and  husbands  are  held  liable  for  the  expenses 
of  funerals,  although  they  gave  *  no  orders  for  them,  [*3/3] 
and  took  no  part  in  them  (y)',  and  by  cases  in  which 
3ne  man's  goods  have  been  lawfully  seized  for  another 
man's  debt  (z). 

The  general  rule,  certainly,  is  that  the  officious  con-  General  m 
duct  of  one  person  imposes  no  obligation  on  another  to 
compensate  him  for,  or  indemnify  him  from,  the  con- 
sequences of  his  own  spontaneous  act;   and  even  al- 
though the  other  may  be  benefited,  ^he  cannot  on  that 
ground  alone  be  compelled  to  pay  for  what  he  never 
sought  to  obtain  (a).      A  very  strong  illustration  of 
this  is  afforded  by  the  case  of  Edmiston  v.  Wright  (b).  Edmiston  i: 
There  the  defendant  was  the  owner  of  some  estates  in  Wright. 
Georgia,  and  of  some  negroes  in  Jamaica.     The  plain- 
tiff's partner  was  the  defendant's  agent,  and  the  gen- 
oral  manager  of  his  West  Indian  estates.     The  negroes 
.in  Jamaica  were  shipped  for  Georgia,  and  seized  by 
Custom-house  officers  in  consequence  of  the  captain  of 
the  ship  having  neglected  to  procure  some  necessary 


(«)  Dig.  L.  tit.  17,  De  Reg.  Jur.  L.  36. 

(x)  See  Falcke  v.  Scottish  Imp.  Ins.  Co.,  34  Ch.  D.  248  ;  Re 
Leslie,  23  Ch.  D  552.  See  as  to  the  neijotiorum  geittor  of  the  Ro- 
man law.  Dig.  III.  tit.  5,  DeNegot.  Gest.,  Tnibaut's  System  des 
Pand.  Recht,  \  558,  ed.  9. 

(ii)  See  Ambrose  v.  Kerrison,  10  C.-B.  776;  Rogers  v.  Price,  3 
Y.  &  J.  28  ;  Jenkins  i:  Tucker,  1  H.  Bl.  91. 

(z)  Edmunds  v.  Wallingford,  14  Q.  B.  D.  811. 

(a)  1   Wms.  Saund.   264  a;    6  B.   &  C.  444,  per  Bayley,  J.- 
Stokes  v.  Lewis.'  1  T.  R.  20;  Child  v.  Morley,  8  T.  R.  610. 

(b)  I  Camp.  88. 
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Bk.  III.          documents.     The  plaintiff,  for  the  purpose  of  redeem- 
Chap.  6.  Sect.  |ng  ^e  negroes  from  the  authorities  who  had  seiml 

J them,  paid  the  sum  of  1200 /.,  and  the  negroes  were 

then  allowed  to  proceed  to  the  defendant's  estate  in 
Georgia.  The  plaintiff  sued  the  defendant  for  the  sum 
of  1200Z.  as  money  paid  to  his  use,  but  Lord  Ellenbor- 
ough  held  that  it  was  a  voluntary  payment  madi 
the  plaintiff,  and  one  which  he  could  not  recover  from 
the  defendant. 

Right  of  The  right  of  a  trustee  to  indemnity  from  his  <• 

trustees  to      que  trust  very  closely  resembles  the  right  of  an  agent 
indemnity.     ^o  indemnity  from  his  principal — 

1.  A  trustee  is  clearly  entitled  to  be  indemnified  out 
of  the  trust  property  against  all  costs,  charges,  and  ex- 
penses properly  incurred,  and  against  all  losses  sus- 
tained by  him,  in  the  execution  of  his  trust  (c);  and  if 
the  trust  property  is  not  sufficient  for  the  purpose  of 

[  *  374]        indemnifying  him  in  respect  of  such  matters,  *his  ces 
tui  que  trust,  if  under  no  disability,  is  personally  lia- 
•ble  to  indemnify  him  (d),  unless  such  liability  is  ex- 
cluded by  some  special  circumstance  (e). 

2.  On  the  other    hand,  a    trustee  who    commits  a 
breach  of  trust  is  entitled  to  no  indemnity  in  respect 
thereof,  except  from  those  cestuis  que  trustent,  if  any, 
at  whose  request    he  wrongfully  acted,  or  who  have 
sanctioned  and  benefited  by  his  improper  conduct  (/). 

3.  Every  act  of  a  trustee  respecting  the  trust  prop- 
erty must  necessarily  either  be  warranted  by  the  trust 
reposed  in  him,  or  amount  to  a  breach  of  trust,  and 
must  therefore  be  governed  by  one  or  other  of  the  two 
foregoing    principles.      But  as  with   agents,   so  with 
trustees;  their  acts  may  be  proper,  although  not  ex- 
pressly authorised;  and  whatever  is  necessary  in  order 
duly  to  execute  an  express  trust,  is  warranted  by  that 
trust,  and  entitles  the  trustee  to  indemnity  accordingly. 
But  even  this  principle  will  not  entitle  a  trustee  to  iu- 

(c)  Re  Bleckley,  35  Beav.  449,  where  this  rule  was  applied  in 
favour  of  a  trustee  for  a  company  against  its  debenture-holders. 
See,  as  to  losses  which  may  never  arise.  Hughes-Hallett  >:  \ 
dian  Mammoth  Gold  Mines  Co.,  22  Ch.  D.  561;  Hobbs  r.  Wa\H. 
36  Ch.  D.  256;   and  as  to  the  rightof  indemnity  where  triple 
hold  two  funds  for  different  sets  of  people,  but  under  th<   sanu' 
instrument,  Fraser  r.  Murdoch,  6  App.  Ca,  855. 

(d)  See  Oriental  and  Commercial  Bank,  3  Ch.  791 ;  Balsh  c. 
Hyham,  2  P.  W.  453;  Phene  v.  Gillan,  5  Ha.    1;   and  E.<-  portc 
Chippendale,  4  De  G.  M.  &  G.  52. 

(e)  If  there  is  an  express  covenant  to  indemnify,  the  oblig 
tion  will  be  limited  by  the  covenant.     See  Selwyn  r.  Harrison, 
2  J.  &  H.  334;  Gillan  v.  Morrison.  1  De  G.  &  Sm.  421. 

(/)  See  Lewin  on  Trusts,  pp.  642  and  910,  ed.  8. 
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enmity  in  respect  of  everything  he  may  do  bond  fide  Bk.  III. 

3r  the  benefit  of  his  cestui  que  trust;  regard  must  be  cliaP-6-  Sect- 

ad  to  the  nature  of  the  trusts  to  be  executed. 

i)/  some  differences  betiveen  contribution  at  laiu  and  in 
equity. 

Before  the  passing  of  the  Judicature  acts,  a  right  to  1.  As  to  in- 
ontribution  or  indemnity,  arising  otherwise  than  by  demnity  he- 
pecial  agreement,  was  only  enforceable  at  law  by  a 
:>erson  who  could  prove  that  he  had  already  sustained  eX 

loss  (g).  But  in  equity  it  was  very  reasonably  held, 
tiat  even  in  the  absence  of  any  *  special  agreement,  a  [  *  375] 
•erson  who  was  entitled  to  contribution  or  indemnity 
rom  another  could  enforce  his  right  before  he  had  sus- 
ained  actual  loss  (h)  provided  loss  was  imminent  (i); 
nd  this  principle  will  now  prevail  in  all  divisions  of 
tie  High  Court  (k).  Therefore  a  person  who  is  enti- 
led to  be  thus  indemnified  against  loss  is  not  obliged  to 
/ait  until  he  has  suffered,  and  perhaps  been  ruined,  be- 
ore  having  recourse  to  judicial  aid.  Thus,  in  the  ordi- 
,ary  case  of  principal  and  surety,  as  soon  as  the  creditor 
.as  acquired  a  right  to  immediate  payment  from  the  sur- 
ty,the  latter  is  entitled  to  call  upon  the  principal  debtor 
o  pay  the  amount  of  the  debt  guaranteed,  so  as  to  re- 
ieve  the  surety  from  his  obligation  (Z);  and  where  one 
•erson  has  covenanted  to  indemnify  another,  an  action 
or  specific  performance  may  be  sustained  before  the 
>laintiff  has  actually  been  damnified  (m) ;  and  the  limit 
f  the  defendant's  liability  to  the  plaintiff  is  the  full 
mount  for  which  he  is  liable;  or  if  he  .is  dead  or  in- 
olvent  the  full  amount  provable  against  his  estate,  and 


(ff)  See  Maxwell  ?•.  Jameson,  2  B.  &  A.  51.  Compare  Spark 
.  Heslop,  ]  E.  &  E.  563,  and  the  judgment  of  Crompton,  J. ,  in 
iandall  r.  Raper,  E.  B.  &  E.  84. 

i/n  See  Hobbs  v.  Wayet,  36  Ch.  D.  256;  Lacey  r.  Hill,  18  Eq. 

(i)  ib. :  Hughes-Hallet  v.  Indian  Mammoth  Gold  Mines  Co., 
•2  Ch.  D.  561. 

(*)  See  Jud.  Act,  1873,  g|  24  and  25. 

(0  Wooldridge  v.  Norris,  6  Eq.  410;  Nesbit  v.  Smith,  2  Bro. 
:'.  C.  582.  As  to  the  right  of  one  surety  to  contribution  from 
nother,  see  Ex  parte  Snowdon,  17  Ch.  D  44. 
1  (m)  See  Ranelagh  «.  Hayes.  1  Vern.  190.  See  Lloyd  v.  Dim- 
lack,  7  Ch.  D.  398,  where  Ranelagh  v.  Hayes  was  disapproved, 
ncl  the  Court  declined  to  decree  specific  performance  of  a  cove- 
aut  to  indemnify  with  liberty  to  apply  in  the  event  of  future 
•reaches  which  might  or  might  not  occur.  Lloyd  v.  Dimmack, 
5,  however,  not  opposed  to  the  statements  in  the  text  nor  to  the 
ases  cited  in  p.  375,  notes  (7t),  (f)  and  (/).  See  the  last  direc- 
ion  in  the  order  7  Ch.  D.  402. 

*  6  LAW  OF  PAKTNEKSHIP. 
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Bk.  III.          not  only  the  amount  of  dividend  which  such  estate  can 
Chap.  6.  Sect.  pav  ^nj       jn  s^rjct  conformity  with  these  principles, 

J partners  and  directors  who  are  individually  liable  to  be 

sued  on  bonds  and  notes,  which  as  between  them  and 
their  co-partners  are  to  be  regarded  as  the  bonds  and 
notes  of  the  firm  or  company,  are  entitled  to  call  for 
contribution  before  these  bonds  or  notes  have  been  ac- 
tually paid  (o).  So  a  trustee  of  shares  liable  to  calls 
is  entitled  to  be  indemnified  by  his  cestui  que  trust 
against  them  before  they  are  paid  (p). 

[  *  376]  *  Another  difference  between  law  and  equity  which 

2.  As  to  the    formerly  prevailed,  and  to  which  it  is  necessary  to  ad- 
amount  pay-  vert,  affects  the  mode  in  which  the  amount  to  be  paid 
contributory  ^J  eac^  °^  several  contributories  was  ascertained. 
Rule  at  law       ^  ^aw'  Before  ^e  Judicature  acts,  if  several  persons 
'  had  to  contribute  a  certain  sum,  the  share  which  each 
had  to  pay,  was  the  total  amount  divided  by  the  num- 
ber of  contributors  ;  and  no  allowance  was  made  in  the 
event  of  the  inability  of  some    of    them   to  pay  their 
Rule  in  shares  (q).     But  in  equity,  in  the    absence  of  agree- 

equity.  ment  to  the  contrary    (r),  those  who   could  pay   were 

compellable  not  only  to  contribute  their  own  shares,  as- 
certained as  above,  but  also  to  to  make  good  the  shares 
of  those  who  were  unable  to  furnish  their  contribu- 
tions.1 This  rule  also  now  prevails  in  all  divisions  of 

(n)  Cruse  v.  Paine,  6  Eq.  641,  and  4  Ch.  441. 

(o)  See,  for  example,  The  Norwich  Yarn  Co. 's  case,  22  Beav. 
,         143;  the  money  borrowed  by  the  directors  in  that  case  v;i 

cured  by  their  own  notes,  but  these  notes  had  not  been  actually 
paid  when  the  call  on  the  shareholders  Avas  made.  This  does 
not  appear  very  clearly  from  the  report  referred  to,  but  the 
writer  has  been  informed  by  persons  conversant  with  the  case 
that  the  above  statement  is  correct. 

(p)  Oriental  Commercial  Bank,  3  Ch.  791:  Cruse  r.  I'; line,  6' 
Eq.  641,  and  4  Ch.  441.  See  also  Hobbs  v.  Wayet,  36  Ch.  D. 
256,  wheie  the  calls  were  not  yet  made. 

(q)  See  Cowell  v.  Edwards,  2  Bos.  &  P.  2G8  ;  Batard  v.  Hawes, 
2  E.  &  B.  287. 

(r)  McKewan's  case,  6  Ch.  D.  447.  The  agreement,  if  any, 
determines  the  extent  of  the  right. 

1  If  of  A.'s  partners  D.  is  outside  the  jurisdiction  of  the  court, 
contribution  will  be  decreed  to  A.  toward  a  payment  made  by 
him  on  behalf  of  the  firm,  the  whole  amount  thereof  bein»  ap- 
portioned among  the  partners  within  the  jurisdiction  of  the  court. 
Whitman  v.  Porter,  107  Mass.  522  (1871).  If  A.  retire  from  his 
firm  and  his  partners  agree  to  indemnify  him  against  all  the 
firm's  liabilities  and  judgment  is  obtained  against  the  firm  after 
his  retirement  and  he  pays  the  judgment  (although  not  liable 
therefor  as  between  the  members  of  the  old  firm),  he  is  entitled 
as  against  their  separate  creditors  to  subrogation  to  the  rights  of 
the  judgment  creditor  against  the  continuing  partners.  Scott's 
Appeal,  88  Pa.  St.  173  (1878). 
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ie  High  Gout  (s).     For  example,  if  A.,  B.,  C.,  and  D.  Bk.  III. 

v  liable  to  a  debt,  A.  can  compel  B.  and  C.  to  con-  Chap.  6.  Sect. 

ibute  one-third  each,  if  D.  can   contribute  nothing  ;  J 

id  this,  as  between  A.,   B.,  and  C.,  is  evidently  only 
tir  and  just  (t). 

la  Wadeson  v.  Richardson  (u),  one  of  four  partners  Wadeson  v. 
^signed  property  to  trustees  upon  trust,  inter  alia,  to  Richardson. 
ay  his  proportion  or  share  of  all  such  debts  as  were  or 
lould  be  owing  by  him  and  his  three  co-partners.  He 
ad  they  afterwards  became  bankrupt  ;  and  it  was 
eld  that  the  share  and  proportion  of  debts  which  the 
aistees  were  to  pay  was,  not  the  share  and  proportion 
hich,  as  between  the  assignor  and  his  co- partners,  he 
aght  to  contribute  to  the  funds  of  the  firm,  but  the 
aare  and  proportion  which,  as  between  him  and  the 
•editors  of  the  firm,  it  was  necessary  for  him  to  pay, 
i  order  that  they  might  receive  twenty  shillings  in  the 
ound.  The  creditors  were  therefore  held  entitled  to 
>me  in  under  the  deed  for  so  much  as  they  were  not 
aid  out  of  the  partnership  funds,  and  as  they  could 
ot  recover  from  the  estates  of  the  other  partners. 

So,  where  a  loss  has  been  incurred  under  circum-  Rule  applies 
,ances  *k  which  render  it  wholly  chargeable  to  the  ac-  [  *  377] 
')unt  of  the  partner  who  caused  it,  yet,  so  far  as  he  is  where  one 
nable  to  make  it  good,  it  must  be  borne  rateably  by  o^Tto  in- 
le  other  partners  (x).     Upon  the  same  principle,  when  demnify  the 
company  is  being  wound  up.  the  solvent  shareholders  rest; 

ust,  if  their  liability  to  creditors  is  not  limited,  con-  and  to  the 
ibute  whatever  may  be  necessary  to  pay  all  the  credit-  of^ompanies 
•3  in  full  ;  and  must  make  up  rateably  amongst  them- 
islves  what  ought  to  have  been  contributed  by  those 
mreholders   who   are  insolvent  (y);    and  this  holds 
/en  where  the  creditors  are  themselves  shareholders, 
id  where  the  liability  of  the  shareholders  is  as  between 
temselves  proportionate  to  their  shares  (z). 

Of  contribution  between  wrong- doers. 

There  is  a  saying  that  there  is  no  contribution  amongst  Qf  contribu- 
rong-doers  (a)  ;  but  this  doctrine  is  certainly  inap-  tion  amongst 

•   wrongdoers. 


(.«)  Jud.  Act,  1873,  ?g  24  and  25. 

(0  Bering  v.  Winchelsea,  1  Cox,  318  ;  Hole  v.  Harrison,  1  Ch. 

.  246;  Peter  v.  Rich,  Rep.  in  Ch.  19. 

(w)  1  V.  &  B.  103. 

(*)  See  Oldaker  v.  Lavender,  6  Sim.  239 ;  Cruikshank  v.  Mc- 

icar,  8  Beav.  117,  118. 

•(y)  Robinson's  Ex.  case,  6  De  G.  M.  &  G.  572. 

\(z)  Professional  Life  Ass.  Co.,  3  Eq.  668,  and  3  Ch.  167. 

\(a.)  Merryweather  v.  Nixan,  8  T.  R.  186;  and  2  Sm.  L.  C;  Col- 

lirn  v.  Pat-more,  1  Cr.  M.  &  R.  73;  A.-G.  v.  Wilson,  Cr.  &Ph.  1. 


452  CONTRIBUTION  AND  INDEMNITY. 

Bk.  III.  plicable  to  partners  in  the  general  form  in  which  it  is 
Chap.  6.  Sect,  enunciated.  It  is  true,  that  if  a  partnership  is  itself 
J illegal,  no  member  of  it  can,  in  respect  of  any  trans- 
action tainted  with  the  illegality  which  infects  the  firm, 
obtain  relief  against  any  other  member  ;  but  ther 
no  authority  for  saying  that  if  one  of  the  members  of 
a  firm  sustains  a  loss  owing  to  some  illegal  act  not  at 
tributable  to  him,  but  nevertheless  imputable  to  the 
firm,  such  loss  must  be  borne  entirely  by  him,  and  that 
he  is  not  entitled  to  contribution  in  respect  thereof 
from  the  other  partners  (b). 

Application  The  claim  of  a  partner  to  contribution  from  his  co- 
of  doctrine  to  partners  in  respect  of  a  partnership  transaction  can- 
partners.  not  foe  defeated  on  the  ground  of  illegality,  unless  the 
partnership  is  itself  an  illegal  partnership  (c);  or  i;n- 
[  *  378]  less  the  act  relied  on  as  the  basis  of  the  *  claim  is  not 
only  illegal,  but  has  been  committed  by  the  partner 
seeking  contribution,  when  he  knew  or  ought  to  have 
known  of  its  illegality  (d).1  In  any  of  these  cases  he 
can  obtain  no  assistance  against  his  co-partners,  and 
must  abide  the  consequences  of  his  own  wilful  breach 
of  the  law.  Upon  this  ground  it  was  often  held  (before 
it  became  lawful  for  partners  to  cany  on  the  business 
of  marine  insurance)  that  if  one  of  a  firm  of  marine 
insurers  paid  money  in  respect  of  a  loss  insured  against 
by  the  firm,  he  could  not  recover  any  part  of  the  pay- 
ment from  his  co-partners  (e). 

But  if  the  partnership  is  not  itself  illegal,  and  if  the 

partner  claiming  contribution    has   not  himself    b(jeu 

personally  guilty  of  a  breach  of  the  law,  his  claim  will 

prevail,  although   the  loss  in  respect  of   which   it  i 

made  may  have  arisen  from   an  unlawful  act.     This 

Campbell  v.     appears  from    Campbell  v.  Campbell  (/),  where  a  firm 

imp  e  .       Qj  djgtiHerg  ha<i  incurred  a  penalty  in  consequence  0 

a  purchase  of  illicit  whiskey.     The  purchase  was  made 

(b)  See,  at  law,  Betts  r.  Gibbins,  2  A.   &  E.   57;  Adamsmi  I. 
Jarvis,  4  Bing.  66,  and  see  in  equity,  Ramskill  v.   Edwards.  HI 
Ch.   D.   100;  Lingard  v  Bromley,   1   V.  &  B.    114;  Baynanl   r. 
Wdodley,  20  Beav.  583;  Ashurst  v.  Masou,  20  Eq.  225. 

(c)  As  to  which,  see  ante,  p  91. 

(d)  See   Thomas    r.  Atherton,   10  Ch.  D.   185;    Adamson  r. 
Jarvis,  4  Bing.  66  ;  Betts  v.  Gibbins,  2  A.  &  E.  57. 

(e)  Aubert  v.  Maze,  2  Bos.  &  P.  371. 

(/)  7  Cl.  &  Fin.  166.  See,  too,  Thomas  v.  Atherton,  10  Ch. 
D.  185 ;  Woolley  v,  Batte,  2  Car.  &  P.  417  ;  Pearson  r.  Skelton. 
1  M.  &  W.  504. 


1  It  has  has  been  held  that  a  partner  in  a  firm  of  gamblers  \vlrn 
has  paid  the  firm's  debt  and  taken  his  associate's  note  for  his 
share  of  the  losses  can  enforce  its  payment.  Boggess  v.  Lilly, 
18  Tex.  200  (1856). 
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I  the  managing  partners  ;  and  one  of  the  members  of  Bk.  III. 

Ie  tirm,  who  tool*  no  part  in  its  business ;  was  entirely  Chap.  6.  Sect. 

inorant  and  innocent  of  what  had  been  going  on.    The  _! 

tm  was  convicted  for  the  full  amount  of  the  penalties 
(limed  ;  but  the  Crown,  on  being  memoralised  by  the 
inocent  partner  and  the  principal  of  the  acting  part- 
ies, remitted  the  penalties  except  to  the  amount  of 
IDOO/.  This  sum  was  levied  partly  on  the  property  of 
ie  tirm  and  partly  on  that  of  the  innocent  partner  • 
ijy.  He  then  claimed  to  have  the  whole  of  what  he 
nd  been  compelled  to  pay  made  good  to  him  by  his 
« -partners,  on  the  ground  that  they  alone  had  been 
ailty  of  the  illegal  purchases.  The  innocent  partner 
•>tained  a  verdict  for  the  whole  amount  claimed,  with 
terest ;  and  his  co- partners  were  adjudged  liable, 
intly  and  severally,  to  indemnify  him.  A  motion  for 
new  trial  was  refused.  An  appeal  to  the  Lords  was 
'smissed  with  costs,  for  technical  reasons,  to  which  it 

not  necessary  to  allude ;  but  the  Lord  Chancellor, 

giving  the  judgment  of  *  the  House,  expressed  a  strong  [  *  379] 
iinion  that  the  defence  of  illegality  which  was  set  up 
>uld  not  be  supported.  His  Lordship  said,  "  If  this 
rjection  could  prevail,  that  because  these  parties  were 
1  guilty  of  a  common  offence,  therefore  out  of  such  a 
ansaction  no  contribution  could  arise,  it  would  be  an 
iswer  to  him  (i.  e.,  the  innocent  partner)  if  he  had 
lid  the  whole,  and  demanded  contribution  only  against 
ie  other  parties." 

Again,  where  a  company  had   illegally    commenced  Ex  parte 
isiness  before    the    amount  of  capital    required  by  Longworth's 
atute  to  be  paid  up  has  been  paid  up,  it  was  held  executors- 
mt  the  shareholders  were  nevertheless  liable  amongst 
xemselves  to  contribute  to  the  discharge  of  the  debts 
"  the  company  (g). 

The  case  which  presents  most  difficulty  is  one  in  Where  all 
hich  an  unlawful  act  has  been  knowingly  performed 
y  all  the  partners,  so  that  all  are  in  pari  delicto. 
here  is  a  dictum  of  Lord  Cottenham  to  the  effect 
mt  in  such  a  case  each  partner  must  bear  all  the  loss 
9  may  happen  to  sustain,  and  that  he  cannot  require 
is  co-partners  to  share  that  loss  (h);  but,  on  the  other 
and,  there  is  a  decision  which  goes  far  to  show  that 
ie  loss  ought  to  be  apportioned  between  all  the  part- 

(g)  Ex  parte  Longworth's  Executors,  Johns.  465,  and  on  ap- 

•al.  1  De  G.  F.  &  J.  17. 

1  (*)  See  A.-G.  t.  Wilson,  Cr.  &  Ph.  1. 
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2. 


Bk.  III.          ners,  unless  the  illegal  act  in  question  is  a  pure  tort(i'), 
Chap.  o.  Sect.  or  a  direct  violation  of  some  statute,  or  unless 

contract  of  partnership  is  itself  void  on  the  ground  of 

illegality.     It  is  apprehended  that  if  all   the  members 
of  a  firm  were  equally  guilty  of  a  breach  of  trust,  and 
one  of  the  firm  alone  had  made  it  good  out  of  L  i 
moneys,  he  would  be  allowed,  in  taking  the  parti 
accounts,  to  charge  his  co-partners,  rateably  with  him- 
self, with  the  amount  paid  by  him  (k). 


charge  firm 
for  his 


[  *380]  *  SECTION  II. — OF  COMPENSATION  FOR  TROUBLE. 

Partner  not  Under  ordinary  circumstances  the  contract  of  part- 
entitled  to  nership  excludes  any  implied  contract  for  payment  for 
services  rendered  for  the  firm  by  any  of  its  member 
Consequently,  under  ordinary  circumstances,  and  in 
the  absence  of  an  agreement  to  that  effect,  one  partner 
cannot  charge  his  co-partners  with  any  sum  for  com- 
pensation, whether  in  the  shape  of  salary,  commission, 
or  otherwise,  on  account  of  his  own  trouble  in  con- 
ducting the  partnership  business  (m)  ;l  and  in  this  re- 
spect a  managing  partner  is  in  no  different  position 
from  any  other  partner  (n).2  Upon  the  same  princi- 
ple it  has  been  held,  that  in  taking  the  accounts  of 
three  partnerships,  viz.,  of  the  firm  A.  and  B.,  of  its 
successors,  A.,  B.,  and  C.,  and  of  its  successors  B.  and 
C.,  this  last  firm  could  not  charge  a  commission  for  col- 
lecting the  debts  due  to  the  two  preceding  firu 
So,  a  partner  employed  to  buy  or  sell  goods  for  the 

(i)  See  Baynard  v.  Wooley,  20  Beav.  583.  But  see  as  i 
passes  by  mining,  Thomas  v.  Atherton,  10  Ch.  D.  185. 

(k)  See  Ashurst  v.  Mason,  20' Eq.  225.  See,  further,  a«  ' 
tribution  between  wrongdoers,  Pollock,  Law  of  Torts,  170. 

(0  Thompson  r.  Williamson,  7  Bli.  N.   S.  432,  per  Lord  VTyn- 
ford  ;  Holmes  v.  Higgins,  IB.  &  C.  74. 

(m)  As  to  a  charge   of  commission   by  a  ship's  huslm 
Miller  v.  Mackay,  31  Beav.  77,  and  34  Beav.  295  ;  as  to  the  man- 
aging owner  of  a  ship,  see  The  Meredith,  10  P.  D.  69. 

(n)  Hutcheson  r.  Smith,  5  Ir.  Eq.  117.  There  a  in; 
partner  was  disallowed  all  salary,  commission,  and  con 
tion  for  treating  customers. 

(o)  Whittle  v.  McFarlane,  1  Knapp,  311. 

1  Brown's  Appeal,  80  Pa,  St.   139  (1879);  Marsh's  API 
Pa.  St.  30  (1871);  Coddington  v.  Idell,  29  N.  J.  Eq.  501 
Loomis  r.  Armstrong,  49  Mich.    521   (1883);  Scudder  r.  Ames, 
89  Mo.  496  (1886);  Berry  v.  Folkes,  60  Miss.  576  (1  >•>".' 

eron  v.  Francisco,  26  Oh.  St.  190  (1875);  Frazier  r.  Fra/icr,  ?" 
Va.  775  (1883);  Duff  v.  Maguire,  107  Mass.  87  (1871). 

2  Handle  v.  Richardson,  53  Miss.  176   (1876);  Pierce  r.  S-ott, 
37  Ark.  308(1881). 
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irm,  cannot  charge    it  with  any  commission   for   so  Bk.  III. 
loing  (p).  JhaP-  6-  Sect- 

Even  where  the  amount  of  services  rendered  by  the  I! 

partners  is   exceedingly    unequal,  still,  if  there  is  no  Rule  applies 
igreement  that  their  services  shall  be  remunerated,  no  t^011!?"  tne 
:harge  in  respect  of  them  can  be  allowed  in  taking  .the  haveU<worked 
partnership  accounts.     In  such   a  case  the  remunera-  unequally, 
don  to  be  paid  to  either  for  personal  labour  exceeding 
;hat  contributed  by  the  other,  is  considered  as  left  to 
,be  honour  of  the  other  ;  and  where  that  principle  is 
wanting,  a  court  of  justice  cannot  supply  it  (g).1 

*  But  where,  as  is  usually  the  case,  it  is  the  duty  of  [  *  381] 
sach  partner  to  attend  to  the  partnership  business,  and  Wilful  in- 
bne  partner  in  breach  of  his  duty  wilfully  leaves  the  atte.ntiou  to 
others  to  carry  on  the  partnership  business  unaided, 
they  are,  it  would  seem,  entitled  to  compensation  for 
their  services.     In  Airey  v.  Borham  (r),'*  two   partners  Airey  v. 
had  agreed  to  devote  their  whole  time  to  the  partner-  Borham- 
ship  business  ;  they  quarrelled,  and  one  of  them  only 
afterwards   attended  to  it :  the  partnership  was  ulti- 
mately dissolved,  and  an  inquiry  was  directed  for  the 
purpose  of  ascertaining   what  allowance  ought  to  be 
made  to  him  for  having  carried  on  the  business  alone. 

The  rule,  moreover,  which  precludes  a  partner  from  Rule  as  to 
charging  his  co-partners  with  payment  for  his  services,  services 
does  not  apply  to  services  rendered  in  carrying  on  the  rendered 
business  of  the  firm  after  its  dissolution  ;  and  it  has  g0iutj'on  U 
been  held  that  a  surviving  partner  who  carries  on  the 
business  of  the  firm  for  the  benefit  thereof  is  entitled 
to  remuneration  for  his  trouble  in  so  doing  (s)  ;  unless 


(p)  See  Bentley  v.  Craven,  18  Beav.  75. 

(?)  See  per  Wigram,  V.-C.,  in  Webster  v.  Bray,  7  Ha.  179.  In 
that  case  an  allowance  for  trouble  was  made  to  the  defendant, 
but  it  was  offered  by  the  plaintiff.  In  Eobinson  v.  Anderson,  20 
Beav.  98,  which  was  a  similar  case,  no  allowance  was  offered, 
nor  was  any  given  by  the  Court. 

(r)  Airey  v.  Borham,  29  Beav.  620. 

(s)  Featherstonhaugh  v.  Turner,  25  Beav.  382  ;  Brown  v.  De 
Tastet,  Jac.  284  ;  Crawshay  v.  Collins,  2  Russ.  347.  See,  also, 
Mellersh  v.  Keen,  27  Beav.  242.  where  one  partner  became  a 
lunatic,  and  the  business  was  continued  by  the  others. 


1  In  Stratton  v.  Tabb,  8  111.  App.  225  (1881),  A.  transacted  all 
the  business  of  the  firm  ;  his  two  associates  attended  to  their  own 
outside  occupations  ;    but  no  compensation   was  allowed  him. 
Nor  was  compensation  allowed  a  partner  who  for  twenty  years 
had  carefully  looked  after  the  business  of  his  firm,   while  his 
partner  gave  but  little  attention  to  it.     Forrer  v.  Forrer,  29  Gratt. 
134  (1877). 

2  See  also  the  following  similar  cases.     Newell  v.  Humphrey, 
37  Vt.  265  (1864)  ;  Gyger's  Appeal,  62  Pa.  St.  73  (1869). 
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Bk.  III.          there  is  some  special  reasc  n  to  the  contrary,  as  where 
Chap.  6.  Sect,  j^  JQ  foe  executor  of  ^jg  deceased  partner  (t ).' 

In  India  an  executor  is  allowed  a  per-centage  on  the 

Indian  assets  collected  by  him  ;  and  a  surviving  partner  who  is 

allowances.  ^ne  executor  of  his  deceased  co- partner,  has  been 
allowed  this  per-centage  evenvou  the  amount  due  from 
the  partnership  to  the  estate  of  the  deceased  (u). 


SECTION  III. — OF  OUTLAYS  AND  ADVANCES. 

Outlays  and  In  taking  a  partnership  account,  each  partner  is  en- 
advances  titled  to  be  allowed  against  the  other  everything  he  has 
made  by  one  advanced  or  brought  in  as  a  partnership  transaction, 
and  to  charge  the  other  in  the  account  with  what  that 
[  *  382]  other  has  not  brought  in,  *  or  has  taken  out  more  than 
he  ought  ;  and  nothing  is  to  be  considered  as  his  share 
but  his  proportion  of  the  residue  on  the  balance  of  the 
account  (x).  Although,  therefore,  a  partner  is  not  en- 
titled to  compensation  for  trouble,  he  is  entitled  to 
charge  the  partnership  with  sums  bond  fide  expended 
by  him  in  conducting  the  business  thereof  (y}?  Thus-, 
where  the  managing  director  of  a  cost-book  mining 
company  advanced  money  for  the  purpose  of  enabling 
the  business  of  the  company  to  be  carried  on.  he  was 
held  entitled  to  be  reimbursed  by  the  company,  there 
being  no  question  as  to  his  authority  to  carry  on  the 
business  on  credit  (z).  So,  where  the  directors  of  a 
mining  company  advanced  money  to  keep  the  mine  at 

(t)  Burden  v.  Burden,  1  V.  &  B.  172  ;  Stocken  v.  Dawson,  6 
Beav.  371. 

(w)  Cockerell  v.  Barber,  2  Russ.  585,  and  1  Sim.  23. 

(x)  Per  Lord  Hardwicke  in  West  v.  Skip,  1  Ves.  S.  242. 

(y)  Burden  v.  Burden,  1  V.  &  B.  172,  where  a  surviving  part- 
ner, who  was  also  executor,  was  allowed  to  charge  expenses  artu- 
ally  incurred,  but  not  time  and  trouble.  Compare  Hutchesoii  c. 
Smith,  5  Jr.  Eq.  117,  ante,  p.  380,  note  (n). 

(z)  Ex  parte  SeAgwick,  2  Jur.  N.  S.  949. 

1  Where  the  business  of  the  firm  is  simply  wound  up,  and  not 
continued  for  the  benefit  of  all,  no  compensation  is  allowed  the 
partner  who  attends  to  its  settlement.  Dunlap  v.  Watson.  1~^ 
Mass.  305  (1878)  ;  Bennett  v.  Russell,  34  Mo.  524  (1864)  ; 
Brown's  Appeal,  89  Pa.  St.  139  (1879). 

*  Coddington  v.  Idell,  29  N.  J.  Eq.  504  (1878)  ;  King  v.  Hamil- 
ton, 16  111.  190  (185)  ;  Stegman  v.  Berryhill,  72  Mo.  307  (— 
Newell  r.  Humphrey.  37  Vt.  265  (1865).  A  partner  can  make 
no  advance  or  commission  on  his  expenditures  for  the  firm's  ac- 
count ;  i.  e.,  he  cannot  hire  a  clerk  for  $2  per  day  and  charge  for 
his  services  at  $4  per  day,  although  really  worth  the  latter  su  nt. 
Porter  v.  Wheeler,  37  Vt.  281  (1865). 
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rork,  and  it  would  otherwise  have  been  drowned,  they  Bk.  III. 
rere  held  entitled  to  be  reimbursed,  although  they  had  Chap.  6.  Sect. 

o  power  to  borrow  money  on  the  credit   of  the  com-  J 

>any  (a). 

So  a  partner  is  clearly  entitled  to  charge  the  firm  Payments  on 
71  th  whatever  he  may  have  been  compelled  to  pay  in  account  of 
espect  of  its  debts  (6)  ;  or  in  respect  of  obligations  debts. 
acurred  by  him  alone  at  the  request  of  the  firm,  as 
rhere  he  is  compelled  to  pay  a  bond  given  by  himself 
lone,  but  for  the  benefit  of  the  firm  and  as   a  trustee 
or  it  (c),  or  where  he  sacrifices  a  debt  due  to  himself  in 
rder  to  enable  the  firm  to  obtain  a  debt  due  to  it  (d). 

It  need  hardly  be  observed,  that  an  outlay  made   by  Useless  out- 
(ne  partner  with  the  approbation  of  his  co- partners  and  lays, 
or  the  benefit  of  the  firm,  must  be  made  good  by  the 
rm,  however,  *  unless  the  outlay  may  have  been.    For  [  *  383] 
xample,  if  a  firm  purchases  a  patent  which  is  paid  for 
>y  one  member  individually,  he  is  entitled  to  charge 
he  purchase -money  to  the  firm,  however  worthless  the 
•atent  may  ultimately  prove  to  be  (e).1     On   the   other 
.and,  if  a  partner  makes  an  improper  outlay  or  ad- 
iance  on  behalf  of  the  firm,  he  cannot  charge  it  to  the 
rm,  unless  his  conduct  is  ratified  by  it  ;2  or  unless  the 
irm's  assets  have  been  increased  or  preserved  by  such 
utlay  or  advance.     The  last  qualification  is  rendered  Useful  but 
ecessary  by  The  German  Mining  Company' s  case  (/).  unauthorised 
;  An  outlay  which  may  have  been  very  proper  and  even  outlavs- 
'ecessary  for  the  conduct  of  the  partnership  business, 
,annot  be  charged  to  the  partnership  account,  if  so  to 
1.0  would  be  inconsistent  with  the  agreement  into  which 

be  partners  have  entered.     In  Thornton  v.  Procter  (a),  Thornton  v. 

xg/_  Procter 

|  («)  Ex  parfe'Chippendale,  4  De  G.  M.  &  G.  19.  See  ante,  book 
I.,  ch.  1,  |  6.  This  case,  and  others  of  the  same  class,  will  be 
oticed  more  at  length  in  the  vol.  on  Companies. 

i//)  Prole  v.  Masterman,  21  Beav.  61  A  partner  who  negli- 
ently  pays  a  debt  claimed,  but  not  due,  cannot  charge  the  pay- 
icnt  to  the  firm,  Ee  Webb,  2  B.  Moore,  500  ;  Mcllreath  v.  Mar- 
etson.  4  Doug.  278;  noticed  in  the  next  section. 

(c)  Croxton's  case,  5  De  G.  &  S.  432  ;  Sedgwick's  case,  2  Jur. 
f.  S.  «M9;  V.-C.  W.;  Gleadow  v.  The  Hull  Glass  Co.,  13  Jur. 
020,  V.-C.  E. 

<<i)  Lefroy  v.  Gore,  1   Jo.  &  Lat.   571,  where  one  partner  re- 

usi-d  a  witness  whose  evidence  was  essential  to  the  firm, 
(lleadow  v.  The  Hull  Glass  Co.,  13  Jur.  1020. 

(/)  4  De  G.  M.  &  G.  19.     See  ante,  book  ii.  ch.  1,  |  6. 

(g)  1  Anstr.  94.  See,  too,  Hutcheson  v.  Smith,  5  Ir.  Eq.  117  ; 
-;ist  India  Co.  v.  Blake,  Finch,  117. 

'See  Onderdonck  v.  Hutchinson,  6  N.  J.  Eq.  632  (1849)  ;  Til- 
otson  v.  Tillotson,  34  Conn.  335  (1867)  ;  Godfrey  v.  White,  43 
lien.  171  (1880). 

2  Zimmerman  v.  Huber,  29  Ala.  379  (1856). 
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Bk.  III.  the  plaintiff  and  the  defendant  had  become  partners  as 
Chap.  6.  Sect.  wjne  merchants,  and  £he  plaintiff,  who  for  some  time 

'J had  principally  conducted  the  business,  had  expi 

considerable  sums  of  money  in  treating  customers,  and 
this  was  found  to  be  necessary  in  that  trade.     The 
tiff  had  for  several  years  kept  the  accounts  of  the  part- 
nership, and  in  such  accounts  he  never  made  any  charge 
for  entertaining  customers,  or  demanded  any  allowance 
on    that    account.     He,    nevertheless,  afterward- 
tended  that  he  ought  to  be  allowed,  in  taking  t  i 
counts  of  the  partnership,  to  debit  the  firm  with  oil/,  a 
year  for  entertainments,  and  this  was   proved  to  be  a 
reasonable  sum.     Bat  it  was  shown  to  be  usual,  i> 
of  this  sort,  to  insert  some  special  clause  in  the  articles 
if  an  allowance  was  intended  to  be  made,  and  the  arti- 
cles into  which  the  partners  had  entered  contained  noth- 
ing more  than  a  general  stipulation,  that  all  loss* 
expenses  should  be  borne  equally.     It  was  accordingly 
held  that  the  plaintiff  was  not  entitled  to  any  allowance, 
for  he  could  only  claim  it  as  being   a  gross  article  of 
expenditure,  and  he  was  precluded  from  charging  it  in 
that  way  by  not  having  included  it  in  the  yearly  ac- 
counts. 

[  *  384]  *  A  partner  is  not  entitled  to  charge  the  firm  with 

No  allowance  any  moneys  alleged  by  him  to  have  been  laid  out  for  the 
for  expenses  benent  of"the  firm  if  he  declines  to  give  the  particulars 
unless  Droved 

to  have  been  °^  n^s  outlays;  he  cannot  charge  for  secret  servi< 
incurred.  money  (h),  nor  for  general  expenses  (i).  Nor  can  a 
partner  charge  the  firm  with  travelling  expenses  unless 
they  have  been  bond  fide  and  properly  incurred  by  him 
when  travelling  for  the  purpose  of  transacting  its  busi- 
ness (A;). 

Charges  for  Again,  a  partner  expending  money  for  valuations  tx 
valuation.  carry  out  a  transaction  between  himself  and  co-par 

which  they  afterwards  succeed  in  setting  aside,  cannot 
charge  them  with  any  part  of  what  he  may  have  so  ex- 
pended (Z). 

Not  only  may  one  partner  make  outlays  or  advances 
for  the  benefit  of  the  firm,  but  the  firm  may  make  ad- 
vances and  outlays  to  or  for  the  benefit  of  one  partner. 
Under  ordinary  circumstances  such  advances  and  out- 
lays will  be  equivalent  to  a  loan  by  the  firm  to  him.  anil 
must  be  treated  accordingly  in  taking  the  partnership 


(h)  See  the  York  and  North  Midland  Rail  Co.   r.   Hudson, 
Beav.  485. 

(i)  The  East  India  Co.  v.  Blake,  Finch,  117. 
(k)  Stainton  t.  The  Carron  Co.,  24  Beav.  356. 
(I)  Stockeu  v.  Dawson,  6  Beav.  375. 
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iccounts.    But  occasionally  considerable  difficulty  arises,  Bk.  III. 
',.#.,  where  there  has  been  an%outlay  by  the  firm   on  Chap. 6- Sect- 

property  belonging  exclusively  to  one  of  the  partners,  J 

3ut  used  by  the  firm  for  partnership  purposes.     In  the  Outlays  on 
ibsence  of  all  evidence  of  any  agreement  upon  the  sub   seParate  pro- 
ject, justice  seems  to  require  that  in  taking  the  partner-  partner  ° 
ship  accounts  the  owner  of  the  property  in  question 
should  not  be  allowed  exclusively  to  gain  the  benefit  of 
;he  outlay,  but  that  the  improved  value  of  his  property 
should  be  treated  as  a  partnership  asset,  and  be  shared 
between  him  and  his  co-partners  accordingly  (ra). 

In  Burdon  v.  Barkus,  a  managing  partner  had,  with  Burdon  v. 
the  knowledge  of  his  co-partner,  expended  partnership 
monies  in  sinking  a  pit  for  partnership  purposes  on  land 
which  belonged  exclusively  to  the  latter  partner ;  the 
managing  partner  had  erroneously  supposed  that  the 
partnership  was  for  a  term  of  years;  but  the  partner- 
ship  was   suddenly  and  unexpectedly  *  dissolved,  and  L 
the  pit  thereby  became  the  sole  property  of  the  partner 
in  whose  land  it  had  been  sunk;  but  an  inquiry  was 
directed  whether  an  allowance  should  be  made  in  respect 
of  the  outlay  in  sinking  the  pit  (n).     So  in  Paivsey  v.  Paw§ey  v. 
Armstrong  (o)  an  inquiry  was  directed  as  to  buildings     " 
erected  by  a  firm  on  the  property  of  one  of  the  partners. 


SECTION  IV. — OF  DEBTS,  LIABILITIES,  AND  LOSSES. 

In  the  absence  of   any  agreement  to  the  contrary,  Mutuality 
partners  are  liable  to  share  losses  in  the  same  propor-  of  profit  and 
tion  as  they  are  entitled  to  share  profits  (p).1     As  a 
general  rule,  therefore,  if  one  partner  has  been  com- 
pelled to  pay  more  than  his  share  of  a  partnership  debt,2 
or  if,  in  properly  conducting  the  affairs  of  the  firm,  he 
has  personally  incurred  a  liability,  he  is  entitled  to  be 
indemnified  by  his  co-partners  so  far  as  may  be  neces- 
sary to  place  all  on  a  footing  of  equality  (q). 

(m)  See  ante,  p.  330. 

(n)  Burdon  v.  Barkus.  3  Giff.  412,  aff.  on  appeal,  4  De  G.  F.  & 
J.  42. 

(o)  18  Ch.  D.  707.  Compare  the  converse  case,  Bank  of  Eng- 
land case,  3  De.  G.  F.  &  J.  645,  ante,  p.  330. 

(p)  See  Be  Albion  Life  Ass.  Soc.,  16  Ch.  D.  83,  where  this  rule 
was  recognised,  but  was  held  not  to  apply  to  policy  holders  par- 
ticipating in  profits. 

(q)  Wright  ?>.  Hunter,  5  Ves.  792;  and  see  Robinson's  Execu- 

1  Whitcomb  v.  Converse,  119  Mass.  38  (1875);  Flagg  v.  Stowe, 
85  111.  164  f!877). 

2  Evans  v.  Clapp,  123  Mass.  165  (1877). 


460  CONTRIBUTION  AND  INDEMNITY. 

Bk.  III.  But  it  by  no  means  follows,  that  a  person  liable  to  be 

Chap.  6.  Sect,  gue(j  as  -f  ^e  were  a  paj.^,^  js>  as  between  himself  and 

1 . his  co-partners,  bound  to  share  the  losses  of  the  firm;  for 

Presumption  his  co-partners  may  have  agreed  to  indemnify  him  al- 
rebutte  1  by  together  from  losses,  and  if  such  is  the  case,  they  can- 
not require  him  to  contribute  thereto  with  them  (r).1 
So,  where  the  promoters  of  a  company  agree  with  the 
shareholders  that  certain  preliminary  expenses  to  be  in- 
curred in  obtaining  surveys,  reports,  &c.,  shall  not  ex- 
ceed a  certain  sum,  and  the  promoters  spend  more  than 
that  sum,  they  cannot  require  the  shareholders  to  make 
good  the  difference;  although  the  extra  expenditure 
may  have  been  caused  by  circumstances  which  were  un- 
foreseen, and  over  which  the  promoters  had  no  con- 
trol (s). 

[     386]  *  The  general  principle,  however,  that  partners  must 

General  ob-    contribute   rateably  to  their  shares  towards  the  losses 

•I    .  .     •  SW  •! 

and  debts  of  the  firm,  is  not  open  to  question.     Their 
partners  to        ,  ,.      ,.  .    .,  .  .,       . 

contribute  to  obligation   to   contribute    is    not    necessarily    founded 

losses.  upon,  although  it  may  be  modified  and  even   excluded 

altogether  by,  agreement  (t).  For  example,  where 
there  is  no  agreement  to  the  contrary,  it  is  clear  that  if 
execution  for  a  partnership  debt  contracted  by  all  the 
partners,  or  by  some  of  them  when  acting  within  the 
limits  of  their  authority,  is  levied  on  any  one  partner, 
who  is  compelled  to  pay  the  whole  debt,  he  is  entitled 
to  contribution  from  his  co-partners  (u).  So,  if  one 
partner  enters  into  a  contract  on  behalf  of  the  firm,  but 
in  such  a  manner  as  to  render  himself  alone  liable  to 
be  sued,  he  is  entitled  to  be  indemnified  by  the  firm, 
provided  he  has  not,  as  between  himself  and  his  co- 
partners, exceeded  his  authority  in  entering  into  the 
contract  (#);  and  if,  in  such  a  case,  he  with  their 
knowledge  and  consent  defend  an  action  brought  against 
him,  he  is  entitled  to  be  indemnified  by  the  firm  against 

tors'  case,  6  De  G.  M.  &  G.  572;  Lefroy  v.  Gore,  Uo.  &  Lat.  571 
and  Hamilton  v.  Smith,  7  W.  K.  173,  as  to  promoters  of  con 
panics. 

(r)  See  Gedcles  v.  Wallace,  2  Bli.  270. 

(*)  Gillan  v.  Morrison,  1  De  G.  &  S.  421 ;  Ee  The  Worcest 
Corn  Ex.  Co.,  3  DeG.  M.  &  G.  180.  See,  too,  Mowattand  Elliott 
case,  3  De  G.  M.  &  G.  254,  and  Carew's  case,  7  ib.  43. 

(*)  Ante,  p.  368. 

(u)  McOwen  r.  Hunter,  1  Dr.  &  Walsh.  347;  Evans  v.  Yeather 
2  Bing.  132;  Robinson's  Executors'  case,  6  De  G.  M.  &  G.  57 
See,  too,  Lefroy  v.  Gore,  1  Jo.  &  Lat.  571,  as  to  provisional  ' 

rectors. 

(*)  Gleadow  v.  The  Hull  Glass  Co.,  13  Jur.   1020;  Sedgwic 
case,  2  Jur.  N.  S.  949. 

1  See  Scott's  Appeal,  88  Pa.  St.  173  (1878). 
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,he  damages,  costs,  and  expenses  which  he  may  be  com-  Bk.  III. 
celled  to  pay  ( y ) .  JhaP.  6- Sect- 

Even  if  a  loss  sustained  by  a  firm  is  imputable  to  the  J . 

;onduct  of  one  partner  more  than  to  that  of  another,  Losses  attri- 
itill  if  the   former   acted  bond  fide  with  a  view  to  the  butable  *° 
Benefit  of  the  firm,  and  without  culpable  negligence,  J^ei'thaif  to 
,he  loss  must  be  borne  equally  by  all.1     Thus,  where  another. 
L  represented  to  his  co-partner  B.  that  shares  in  a  cer-  EX  parte 
;ain  company  rendered  the  holders  only  liable  to  the  en-  Letts, 
ragements  of  the  company  to  a  limited  extent,  and  B. 
hereupon,  and  at  A.'s  request,  authorised  him  to  take 
shares  on  the  partnership  account,  and  it  ultimately 
,urned  out  that  the  liability  of  the  shareholders  was  not 
imited,   and  A.   and  B.  were  made  contributories,  it 
N&S  held  that,  as  between  *  themselves,  B.  could  not  [  *  387] 
hrow  the  loss  on  A.   alone   (z).     Again,   in    Cragg  v.  Cragg  v. 
Ford  (a),  the  plaintiff  and  the  defendant  were  part-  Ford, 
lers,   and  the  defendant  was   the  managing  partner. 
The  partnership  was  dissolved,  and  the  winding  up  of  • 

ts  affairs  devolved  on  the  defendant.  Part  of  the  as- 
jets  consisted  of  bales  of  cotton,  and  the  plaintiff  re- 
quested that  these  might  be  immediately  sold.  The 
Defendant,  however,  delayed  to  sell  them,  and  they  were 
iltimately  sold  at  a  much  lower  price  than  they  would 
lave  fetched  if  they  had  been  sold  when  the  plaintiff 
lesired.  The  plaintiff  contended  that  the  loss  sustained 
oy  the  postponement  of  the  sale  ought  to  be  borne  by 
:he  defendant  alone.  But  the  Court  held  that  the  plain- 
;iff,  if  he  had  chosen,  might  himself  have  sold  the  cotton; 
'and  that,  as  the  defendant,  in  delaying  the  sale,  had  acted 
*)ond  fide  and  in  the  exercise  of  his  discretion,  the  loss 
jught  not  to  be  thrown  on  him  alone,  but  ought  to  be 
shared  by  the  plaintiff. 

But  if  a  partner  is  guilty  of  a  breach  of  his  duty  to  Losses  attri- 
i;he  firm,  and  loss  results  therefrom,  such  loss  must  fall  butable  to 

Dn  him  alone.     As  was   said   by  the  Court  in  Bury  v.  on.e  Paper's 

J   „  •   f        i         misconduct 

Allen  (5),  "Suppose  the  case  of  an  act  of  fraud,  or  or  negli. 

gence. 


(.V)  Browne  v.  Gibbins,  5  Bro.  P.  C.  491;  Croxtou's  case,  5  De 
G.  &  S.  432. 

(z\  Ex  parte  Letts  and  Steer,  26  L.  J.  Ch.  455.  See,  too,  Lin- 
gard  v.  Bromley,  1  V.  &  B.  114. 

(a)  1  Y.  &  C.  C.  C.  280. 

(6)  1  Coll.  604. 

1  Want  of  extraordinary  caution  is  not  sufficient  to  throw  the 
loss  on  the  partner  through  whom  it  was  incurred,  if  it  resulted 
through  an  honest  mistake  of  judgment  or  from  some  trifling  de- 
parture from  the  partnership  agreement.  Tillotson  v.  Tillotson, 
34  Conn.  335  (1867);  Morrison  v.  Smith,  81  111.  221  (1876);Lyles 
v.  Styles,  2  Wash.  C.  C.  224  (1808). 
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Bk.  III.         culpable  negligence,  or  wilful   default  by  a  partner 
Chap.  6.  Sect.  durjng  fcne  partnership  to  the   damage  of  its  property 

J or  interests,  in  breach  of  his  duty  to  the  partnership  : 

whether  at  law  compellable  or  not  compellable,  be  is 
certainly  in  equity  compellable  to  compensate  or  indem- 
nify the  partnership  in  this  respect"  (c).1  In  con- 
formity with  this  rule,  the  justice  of  which  cannot  be 
disputed,  it  has  been  decided  that  if  a  claim  is  made 
against  a  firm  for  payment  of  a  debt  alleged  to  be  due 
from  it,  but  which  is  not  so  in  point  of  fact,  and  one 
partner  chooses  to  pay  it,  he  cannot  charge  such  pay- 
ment to  the  account  of  the  firm  (d).  So,  if  one  part- 
[  388]  ner  does  that  *  which,  though  imputable  to  the  firm  on 
the  principles  of  agency,  is  in  truth  his  act  alone,  and 
a  fraud  upon  his  co- partners,  they  are  entitled,  as 
between  themselves  and  him,  to  throw  the  whole  of  the 
consequences  upon  him  (e).2  So,  if  one  partner,  with- 
out the  authority  of  his  co- partners,  wilfully  does  that 
which  is  illegal,  he  must  indemnify  them  from  the  con- 
sequences (/). 

Adoption  by       When  it  is  said  that  losses  incurred  by  the  unauth- 
firm  of  losses  orised.  culpably  neglect,  or  fraudulent  conduct  of  one 
"hi  ^^f6"     partner  must  be  borne  by  him  alone,  it  is  assumed  that 
his  conduct  has  not  been  ratified  by  the  firm,  and  that 
the  loss  has  not  been  treated  by  the  partners  them- 
selves as  a  partnership  loss.     A   loss  which  is  properly 
chargeable  to  the  account  of  one  partner  only,  becomes 
chargeable  to  the  firm  if  the  partners  have  knowingly 
allowed  it  to  be  so  charged  in  their  accounts,  and  have 
thus  taken  it  upon  themselves.3     A  strong  instance  of 

(c)  See  ace.  Thomas  v.  Atherton,  10  Ch.  D.  185,  a  case  of  gross 
negligence  on  the  part  of  the  managing  partner  of  a  mine  work- 
ing beyond  the  boundary. 

(d)  Be  Webb,  2  B.   Moore,  500  ;    Mcllreath  v.  Margetson,  4 
Doug.  278,  where  a  payment  was  made  bond  fide  and  on  the  faith 
of  false  and  fraudulent  representations.      Qusere  if  the  same  rule 
would  apply  if  the  debt  being  due  was  barred  by  the  Statute  of 
Limitations.     See  Stahlschmidt  v.  Lett,  1  Sm.  G.  415. 

(e)  See  Robertson  v,  Southgate,  6  Ha.  540. 

(/)  See  Campbell  v.  Campbell,  7  Cl.  &  Fin.  166,  ante  p.  378. 


1  Maher  v.  Bull,  44  111.  97  (1867). 

2  If  a  partner  mix  firm   money  with  his  own,  deposit  it  to  the 
credit  of  his  private  bank   account  and  uses  the  money  so  de- 
posited for  his  own  purposes,  he  must  bear  the  loss  should  the 
bank  fail.     Lefever  v.  Underwood,  41   Pa.  St.  505  (1862).     But 
he  is  not  liable  if  the  money  of  the  firm  is  deposited  with  his 
private  funds  by  the  consent  of  his  partner.    Campbell  v.  Stewart, 
34  111.  151  (1864). 

3  See  Murphy  v.  Crafts,  13  La.  Ann.  519  (1858);  Cameron*. 
Watson,  10  Rich.  (S.  Ca.)  Eq.  64  (1858). 
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his   is  afforded   by  the   case  of    Cragg  v.  Ford  (gr),  Bk.  III. 
Iready  referred  to  on  another  point.     There  the  plain-  Chap.  6.  Sect. 

iff  and  the  defendant  were  partners  ;  the  defendant  — 

ad  engaged  in  adventures  not  authorised  by  the  part-  Cragg  v. 
ership  articles.  The  plaintiff  protested  against  this,  Fortl- 
ut  although  the  adventures  ended  in  loss,  and  that 
DSS  was  charged  against  the  firm  in  the  partnership 
>ooks,  the  plaintiff  did  not  at  the  time  object,  or  insist 
hat  the  loss  should  be  borne  by  the  defendant.  When, 
.owever,  the  partnership  was  dissolved,  and  its  accounts 
rere  made  up,  the  plaintiff  refused  to  allow  the  losses 
n  question  to  be  charged  against  the  firm.  But  the 
Jourt  held  that,  under  all  the  circumstances  of  the 
;ase,  the  Master  who  had  charged  the  losses  against 
he  partnership  had  not  done  wrong  ;  and  exceptions 
vhich  had  been  taken  to  his  report  by  the  plaintiff 
pere  overruled. 


*  SECTION  V. — OF  INTEREST.  [  *  389] 

The  principles  upon  which,  in  taking  partnership  ac-  interest  jn 
:ounts,  interest  is  allowed  or  disallowed,  do  not  appear  accounts  be- 
o  be  well  settled.     The  state  of    the   authorities  is,  in  tween  part- 
;act,  not  such  as  to  justify  the  deduction  from  them  of  ners- 
my  general  principle  upon  this  important  subject. 

By  the  common  law,  in  the  absence  of  a  special  cus-  General  rule 
om  or  agreement,  a  loan  does  not  bear  interest   (/t);  as  to  interest, 
ind,  notwithstanding  many  dicta  to  the  contrary,  the 
iame  rule  appears  to  have  prevailed  in  equity   (i). 
This  rule  is.  no  doubt,  attributable  to  the  old  notions 
>n  the  subject  of  usury  ;  but  although  the  usury  laws 
ire  abolished  the  rule  remains,  and  the  consequence  is 
;hat  interest  is  frequently  not  payable  by  law  when  in 
justice  it  ought  to  be. 

At  the  same  time,  by  the  custom  of  merchants  inter- 
est has  long  been  payable  in  cases  where  by  the  general 
aw  it  was  not  ;  and  mercantile  usage  and  the  course 
of  trade  dealings  are  held  to  authorise  a  demand  for 
nterest  in  cases  where  it  would  not  otherwise  be  pay- 


(g)  1  Y.  &  C.  C.  C.  285  ;  but  see  as  to  losses  arising  from  illegal 
icts,  the  observations  of  Lord  Eldon  on  Watts  v.  Brook,  in  Aubert 

-Maze,  2  Bos.  &  P.  371. 

(h)  See  Calton  v.  Bragg,  15  East,  223  ;  Higgins  v.  Sargent,  2 
B.  &  C.  349  ;  Shaw  v.  Picton,  4  ib.  723  ;  Page  v.  Newman,  9  B, 
&  C.  378  ;  Gwyn  v.  Godby,  4  Taunt.  346. 

i  (i)  See  Tew  v.  The  Earl  of  Winterton.  1  Ves.  J.  451  ;  Creuze  v. 
Hunter,  2  ib.  157  ;  Booth  v.  Leycester,  1  Keen,  247,  and  3  M.  & 
Or.  459. 
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Bk.  III. 
Chap.  6.  Sect. 


Interest  on 
capital. 


[  *  390] 


Interest  on 
advances  to 
the  firm. 


able  (fc).  In  applying  therefore  the  general  rule 
against  the  allowance  of  interest  to  partnership  ac- 
counts, attention  must  be  paid  not  only  to  any  express 
agreement  which  may  have  been  entered  into  on  the 
subject,  but  also  to  the  practice  of  each  particular  firm, 
and  to  the  custom  of  the  trade  it  carries  on. 

As  a  general'rule  partners  are  not  entitled  to  interest 
on  their  respective  capitals  unless  there  is  some  agree- 
ment to  that  effect,  or  unless  they  have  themselves  been 
in  the  habit  of  charging  such  interest  in  their  ac- 
counts (I) ;'  and  even  where  one  partner  has  brought  in 
his  stipulated  capital  and  the  other  *  has  not.  the 
former  will  not  be  entitled  to  interest  on  the  winding  up 
of  the  partnership  if  it  has  not  been  previously  charged 
and  allowed  in  the  accounts  of  the  firm  (ra) ; 2  and 
where  a  person  is  paid  for  his  services  by  a  share  of 
profits,  interest  on  capital  cannot  be  charged  against 
him,  unless  there  is  some  agreement  to  that  effect  (n). 
Moreover,  where  interest  on  capital  is  payable,  the  in- 
terest stops  at  the  date  of  dissolution  unless  otherwise 
agreed  (o);  3  and  undrawn  profits  are  not  necessarily 
to  be  treated  as  bearing  interest  like  the  capital  (p). 

An  advance  by  a  partner  to  a  firm  is  not  not  treated 
as  an  increase  of  his  capital,  but  rather  as  a  loan  on 
which  interest  ought  to  be  paid  ;  and  by  usage,  interest 
is  payable  on  money  bond  fide  advanced  by  one  part- 

(k)  See  Ex  parte  Chippendale,  4  De  G.  M.  &.  G.  36. 

(?)  See  Cooke  v.  Benbow,  3  De  G.  J.  &  Sm.  1  ;  Miller  v.  Craig, 
6  Beav.  433.  where  interest  was  allowed,  that  having  at  one- 
time been  in  accordance  with  the  usage  of  those  who  carried  on 
the  business  ;  and  Pini  v.  Harris,  Ir.  Rep.  10  Eq.  442,  where  the 
decision  was  based  on  the  terms  of  the  contract. 

(m)  Hill  v.  King,  3  DeG.  J.  &  Sm.  418. 

(n)  Rishton  v.  Grissell,  5  Eq.  326,  where  the  capital  was  bor- 
rowed at  interest. 

(o)  Barfield  v.  Loughborough,  8  Ch.  1  ;  Watney  r.  Wells,  2Ch. 
250  ;  Pilling  v.  Pilling,  3  De  G.  J.  &  Sm.  162,  contra,  on  this 
point  is  practically  overruled.  As  to  the  calculation  of  interest 
where  the  capital  is  payable  by  instalments  with  interest,  see 
Ewing  v.  Ewing,  8  App.  Ca.  822. 

(p)  Dinham  v.  Bradford,  5 Ch.  519.  See,  also,  Rishton  r.  (iris- 
sell,  10  Eq.  393,  as  to  interest  on  arrears  of  a  share  of  profits. 

1  If  A.  contribute  all  the  capital  of  the  firm  and  B.  merely  his 
time  and  labor,  A.  cannot  claim  interest  on  his  contribution.  Tntt 
v.  Land,  50  Ga.  339  (1873);  Day  v.  Lockwood,  24  Conn.  185  (18 

2  It  is  disputed  in  America  whether  interest  shall  be  allowe 
in  thiscase  or  not.     Stokes  v.  Hodges,  11  Rich.  Eq.   135  (185! 
Clark  v.  Warden,  10  Neb.  87  (1880)  disallow  it ;  it  is  allowed  in 
Hartman  v.  Woehr,  18  N.  J.  Eq.  383  (1867);  Ligare  v.  Peacock, 
109  111.  94  (1884);  Montague  v.  Hayes,  10  Gray,  609  (1858). 

8  Johnson  v.  Hartshorne,  52  N.  Y.  173  (1873);  Bradley  r.  Brig- 
ham,  137  Mass.  545  (1884). 
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?r  for  partnership  purposes  ;  at  least  when  the  ad-  Bk.  III. 
nice  is  made  with  the  knowledge  of  the  other  part-  ^haP-  6- 

(  q).1     The  rate  of  interest  given  in  such  cases  is  _! 

mple  interest  at  5  per  cent,  (r),  unless  a  different 
ite  is  payable  by  the  custom  of  the  particular  trade  (s), 
:  has  been  charged  and  allowed  in  the  books  of 
10  particular  partnership  (t).2 

Inasnmch  as  what  is  fair  for  one  partner  is  so  for  an-  Interest  on 
;her,  and  the  firm  when  debtor  is  charged  with   inter-  overdrawing 
it,  it  seems  to  follow  that  if  one  partner  is  indebted  ^iia^D 
>  the  firm  either  in  respect  of  money   borrowed;  or   in 
aspect  of  balances  in  his  hands,  he  ought  to  be  charged 
ith  interest  on  the  amount  so  owing,  even  though   on 
le  balance  of  the  whole  account,  a  *  sum  might  be  due  [  *  391] 
im  (it).      Except,  however,  where  there  has   been   a 
•audulent  retention  (cc),  or  an  improper  application  (y) 
f  money  of  the  firm,  it  is  not  the  practice   of    the 
ourt  to  charge  a  partner  with  interest  on  money  of 
.ie  firm  in  his  hands  (z) ;   for  example,  under  ordinary 
rcumstances  a  partner  is  not  charged  with  interest  on 
ims  drawn  out  by  him  or  advanced  to  him  (a).      In  a 
ise  (6),  A.  and  B.   were  partners  ;    A.  died,  and  his  Rhodes  v. 
and  executor  C.  succeeded  him  in  partnership  with  Rhodes. 
B.  afterwards  retired  in  favour  of  his  own  son  D. 
t  the  time  of  B.'s  retirement,  a  considerable  sum  was 


(q)  See  Ex  parte  Chippendale,  4  De  G.  M.  &G.  36.     See,  also, 
mychund  v.  Barker,  Coll.  on  Partn.  231,  note;  Dentonv.  Rodie, 
'Camp.  496.     But  see  contra,  Stevens  v.  Cook,  5  Jur.  N.  S.  1415. 
(r)  Ex  parte  Bignold,  22  Beav.  167  :  Troup's  case,  29  ib.  353. 
•e,  also,  Hart  r.  Clarke,  6  De  G.  M.  &  G.  254. 
(s)  As  to  compound  interest  in  the  case  of  bankers,  see  Batet'. 
•bins,  :52  Beav.  73  ;  Fergussou  r.  Fyfle,  8  Cl.  &  Fin.  121. 
i  (t)  As  in  Re  Magdalena  Steam  Nav.  Co.,  Johns.  690,  where  6 
•r  cent,  was  allowed. 
(u)  See  Beecher  r.  Guilburn,  Moseley,  3. 

(x)  As  in  Hutcheson  v.  Smith,  5  Ir.  Eq.  117,  where,  however, 
(  partner  retaining  the  money  was  also  a  receiver  appointed  by 
e  Court. 

(y)  As  in  Evans  v.  Coventry,  8  De  G.  M.  &  G.  835. 
[  (z)  See  Webster  v.  Bray,  7  Ha.  159,  where  interest  on  balances  in 
ic  hands  of  the  defendants  was  asked  for  but  not  given.  See,  too. 
-evens  i\  Cook,  5  Jur.  N.  S.  1415;  Turner  r.  Burkinshaw,  2  Ch.  488. 

(a)  Cooke  v.  Benbow,  3  De  G.  J.  &  Sm.  1  ;  Meymott  v.  Mey- 
ott,  31  Beav.  445.     See  the  case  in  the  next  note. 

(b)  Rhodes  v.  Rhodes,  Johns.  653,  but  better  reported  in  6  Jur. 
.  S.  600. 


1  Morris  v.  Allen,  14  N.  J.  Eq.  44  (-1861);  Emerson  v.  Durand, 
1  Wis.  Ill  (1885);  Baker  r.  Mayo,  129  Mass.  517  (1880). 

2  An  agreement  that  on  such  advances  a  greater  rate  of  interest 
iall  be  allowed   than   that   fixed  by  statute  is  not  usurious. 

unningham  v.  Green,  23  Oh.  St.  296  (1872);  Campbell   v.  Co- 

uard,  16  Mo.  App.  552  (1885). 

*  7   LAW  OF   PARTNERSHIP. 
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CONTRIBUTION  AND  INDEMNITY. 


Bk.  III. 

Chap.  6.  Sect. 
5. 


Interest 
where  firm 
claims  what 
has  been  ob- 
tained by 
one  partner. 


[*392] 

Confused 
accounts. 


due  to  him  from  A.'s  estate  in  respect  of  monies  drawn 
oat  by  A.  This  sum  was  treated  as  a  debt  of  the  new 
firm  of  C.  and  D.,  and  had  not  been  paid  off.  B.  having 
died,  his  executors  claimed  interest  from  the  time  of 
his  retirement ;  but  the  claim  was  disallowed  on  the 
ground  that  no  agreement  to  pay  interest  had  been  en- 
tered into,  and  the  claim  was  opposed  to  the  course  of 
dealing  between  the  partners  themselves.1 

Where  one  partner  claims  a  benefit  obtained  by  bis 
co-partner  and  succeeds  in  establishing  his  claim,  the 
claimant  is  charged,  as  the  price  of  the  relief  afforded, 
not  only  with  the  amount  actually  expended  by  his  co- 
partner in  obtaining  the  benefit,  but  with  interest  on 
that  amount  at  the  rate  of  5Z.  per  cent.  (c).  On  the 
other  hand,  if  one  partner  has,  in  breach  of  the  good 
faith  due  to  his  co-partners,  obtained  money  which  he 
is  afterwards  compelled  to  account  for  to  the  firm,  he 
will  be  charged  with  interest  upon  the  amount  at  the 
rate  of  4Z.  per  cent,  (d).2 

*  Where  a  partnership  has  been  dissolved  by  the  death 
of  one  partner,  and  the  surviving  partner  keeps  the  ac- 
counts in  such  a  way  as  to  render  it  impossible,  until 
after  the  lapse  of  a  considerable  time,  to  ascertain  the 
balances  due  to  himself  and  his  deceased  partner, 
neither  the  surviving  partner  nor  his  representatives 
can  claim  interest  on  the  sum  ultimately  found  due  to 
him  or  his  estate  (e).z 

(c)  See  Hart  v.   Clarke,  6  De  G.  M.  &  G.  254.     See,  too,  Per- 
ens  v.  Johnson,  3  Sm.  &  G.  419. 

(d)  See  Fawcett  v.  Whitehouse,  1  R.  &  M.  132. 

(e)  Boddani  v.  Ryley,  1  Bro.  C.  C.  239  ;  2  ib.  2  :  and  4  Bro.  I1 
C.  561. 


1  It  depends  entirely  on  the  circumstances  of  each  case  whether 
or  not  interest  will  be  allowed  on  over  drafts.      Buchingham  r. 
Ludlum,  29  N.  J.  Eq.  345  (1878);    Gyger's  Appeal,  62  Pa.  6< 
73  (1869). 

2  For  instances  of  disallowance  of  interest  to  a  partner  who 
wrongfully  collects  and  withholds  money,  see  Sanders  i . 

68  Ind.  130  (1879)  ;  Turner  v.  Otis,  30  Kans.  1  (1883).     Cases  c 
bad  faith  are  sometimes  published  by  a  charge  of  inters 
pounded  with  annual  rests.     Johnson  v.  Hartshorne,  52  N, 
173  (1873) ;  Heath  v.  Waters,  40  Mich.  457  (1899). 

3  Just  as  soon  as  the  balances  are  struck  on  the  dissolutio 
of  a  firm  they  begin  to  bear  interest  as  against  those  partners 
who  hold  the  firm  assets  or  have  received  the  most.     Holden  v. 
Peace,  4  Ired.   Eq.   223  (1846)  ;  Clark  v.   Dunnam,  46  Cal.  S 
(1873)  ;  Sanderson  v.  Sanderson,  20  Fla.  292  (1883).     If  the  si 
viving  partner  on  whom  has  devolved  the  settlement  of  the  bi 
ness  of  the  firm  unnecessarily  delays  the  settlement,  In-  will 

be  allowed  interest  on  his  own  balance.     Forward  v.  Forward,  ' 
Allen,  494  (1863).  So  where  a  partner  has  fraudulently  denied  1 
amount  due  his  associate.  Dunlap  r.  Watson,  124  Mass.  305  (Itf 
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*  CHAPTER  VII.  [  *  393] 

OF  THE  DIVISION  OF  PROFITS. 

THE  realisation  and  division  of  profit  is  the  ultimate  Bk.  III. 
bject  of  every   partnership;  and  the  right  of  every  Chap.  7. 
•artner  to  a  share  of  the  profits  made  by  the  firm  to  Division  of 
fhich  he  belongs,  is  too  obvious  to  require  comment,  profits. 
VThere  ther,e  is  no  right  to  share  profits,  there  can  be 
o  partnership,  and  almost  all   the  other  rights  pos- 
assed  by  partners  may  be  said  to  be  incidental  to  the 
ight  in  question. 

The  times  at  which  the  profits  are  to  be  divided,  the  Times,  &c, 
uantum  to  be  divided  at  any  one  time,  the  sums,  if  of  division. 
ny,  which  are  to  be  placed  to  the  debit  of  the  firm  in 
avour  of  any  particular  partner  for  salary,  interest  on 
apital,  &c.,  before  any  profits  are  to  be  divided,  these 
nd  all  similar  matters  are  usually  made  the  subject  of 
xpress  agreement;  but  where  no  such  agreement  has 
een  made,  and  no  tacit  agreement  relative  to  them 
an  be  inferred,  the  principles  laid  down  in  the  preced- 
ag  chapter  must  be  applied  (a).  With  respect  to  the 
trnes  of-  division  and  quantum  to  be  divided  at  any 
iven  time,  it  is  conceived  that  the  majority  must  gov- 
rn  the  minority  where  no  agreement  upon  the  subject 
as  been  come  to  (6); l  for  these  are  matters  of  purely 
aternal  regulation,  and  with  respect  to  such  matters  a 
.issentient  minority  have  only  one  alternative,  viz., 
ither  to  give  way  to  the  majority,  or,  if  in  a  position 
o  to  do,  to  dissolve  the  partnership. 


(a)  As  to  the  mode  of  ascertaining  profits  where  a  person  not 
partner  is  entitled  to  a  share  of  them,  see  Kishton  v.  Grissell, 
Eq.  326,  and  10  Eq.  393  ;  Geddes  v.  Wallace,  2  Bli.  270. 
|  (b)  See  Stevens  v.  South  Devon  Rail.  Co.,  9  Ha.  326,  and  Corry 
i  Londonderry,  &c.,  Co.,  29  Beav.  263,  as  to  declaring  dividends 
(efore  paying  debts  ;  Browne  v.  Monmouthshire,  &c.,  Co.,  13 
leav.  32,  as  to  paying  dividends  before  works  are  finished. 


1  See  Kennedy  v.  Kennedy,  3  Dana.  239  (1835). 
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[*394] 
Bk.  III. 

Chap.  7. 

What  is 
divisible  as 
profit. 


Cases  where 
dividends 
have  been 
held  not 
improper. 


*  Profit  is  the  excess  of  receipts  over  expenses  (c); ' 
and  in  winding  up  a  partnership,  nothing  ig  properly 
divisible  as  profit  which  does  not  answer  this  descrip- 
tion. But  for  the  purposes  of  business,  and  of  facili- 
tating annual  Divisions  of  profits,  a  distinction  is  made 
between  ordinary  and  extraordinary  receipts  and  ex- 
penses; and  whilst  all  extraordinary  expenses  are  fre- 
quently defrayed  out  of  capital,  and  out  of  money 
raised  by  borrowing,  the  ordinary  expenses  are  defrayed 
out  of  the  returns  of  the  business ;  and  the  profits  divisi- 
ble in  any  year  are  ascertained  by  comparing  the  ordi- 
nary receipts  with  the  ordinary  expenses  of  that  year. 
It  is  obvious  that,  unless  some  such  principle  as  this 
were  had  recourse  to,  there  could  be  no  division  of 
profits,  even  of  the  most  flourishing  business,  wLiilst 
any  of  its  debts  were  unpaid,  and  any  of  its  capital 
sunk.  What  losses  and  expenses  ought  to  be  treated 
as  ordinary,  and  therefore  payable  out  of  current  re- 
ceipts, and  what  ought  to  be  treated  as  extraordinary, 
and  payable  legitimately  out  of  capital  or  money  bor- 
rowed, is  a  question  on  which  opinions  may  often  hon- 
estly differ;  and  one  which,  when  open  to  honest  di- 
versity  of  opinion,  a  majority  of  members  can  lawfully 
determine  (d).  But  if  the  current  receipts  exceed  the 
current  expenses,  the  writer  apprehends  that  the  differ- 
ence can  be  divided  as  profit,  although  the  capital  may 
be  spent  and  not  be  represented  by  saleable  assets  (e). 

Under  ordinary  circumstances,  and  in  the  absence 
of  any  agreement  to  the  contrary,  monies  earned  ought 
to  be  treated  as  profits  of  the  year  in  which  they  are 
received  and  not  as  profits  of  the  year  in  which  they 
are  earned  ( /).2 

(c)  As  to  the  payment  of  income-tax,  see  Last  v.  London  A*- 
Corp.,  10  App.  Ca.   438  ;  Lawless  v.   Sullivan,  6  App.  Ca.  3 
and  where  business  is  carried  on  abroad,  see  Colquhoun  v.  P>r<mk~ 
19  Q.  B.  D.  400  ;  Erichsen  v.  Last,  8  Q.  B.  D.  414  ;  Cesei; 
phur  Co.  v.  Nicholson,  1  Ex.  D.  428;  Sully  v.  A.-G.,  5  H.  &  N.  71 

(d)  See  Gregory  r.  Patchett,  33  Beav.  595. 

(e)  As  to  the  construction    of  clauses  relating  to  payment  ot 
dividends  out  of  profits,  see  Davison  v.  Gillies,  16  Ch.  1>  •"> 
n.  ;  Dent  v.  London  Tramways  Co.,  ib.  344.     As  to  paying  (liv 
dends  out  of  capital,    Bloxam  v.   Metropolitan   Rail.  Co.. 

337  ;  Flitcroft's  case,.  21  Ch.  D.  519.     This  subject  will  be  inon 
fully  discussed  in  the  vol.  on  Companies. 

(/)  See  per  Turner,  L.  .!.,  in  Maclaren  v.  Stainton,  3  De  G 
F.  &  J.  214.  Compare  Browne  'v.  Collins,  12  Eq.  586. 

1  To  ascertain  the  "net  profits  "  of  a  business  it  is  not  right 
to  deduct  interest  on  capital  employed.     Tutt  v.   Land,  50  Ga. 
339  (1873). 

2  See  Greene  v.  Feme,  1  Desaus,  164  (1790). 
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*  As  will  be  seen  hereafter,  in  the  absence  of  an  express  [  *  395] 
greemenfe  to  that  effect,  partners  have  no  right  to  expel  Bk.  III. 

'ne   of   their   number   nor  to    forfeit   his    share    (g).  Chap.  7. 

{either  can  they  exclude  him   from  the  enjoyment  of  Exclusion 
is  share  of  profits  (h).     A  partner  so  excluded  can  from  share  of 
ompel  his  co-partners  to  restore  him  to  his  rights  and 
ccount  to  bim  accordingly  (»'). 

(ff)  Infra,  bk.  iv.  ch.  1,  §  1. 

:  (h)  Griffith  v.  Paget,  5  Ch.  D.   894 ;  Adley  v.  The  Whitstable 
to.,  17  Ves.  315,  19  ib.  304,  and  1  Mer.  107. 
.  ({)  Ib. ;  and  see  infra,  ch.  10,  under  the  heads  Account  and  In- 
unction. 
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[  *  396]  *CHAPTER  VIII. 


OF  THE  ACCOUNTS  OF  PARTNERSHIPS. 

Bk.  III.  IN  the  present  Chapter  it  is  proposed  to  consider,  (1 

Chap.  8.          the  mode  in  which  partnership  accounts  are  kept;  (2 

~~  the  duty  of  keeping  and  the  right  of  inspecting  the  a< 

counts  of  partnerships.     The  subject  of  opening  settle 

accounts  will  be  referred  to  in  a  subsequent  Chapter. 


SECTION  I. — OF  THE  MODE  OF  KEEPING  PAETNEBSHIP  A 
COUNTS. 

Partnership  ^  ^s  usual  among  mercantile  men  to  treat  all  the  a 
accounts.  counts  of  a  partnership  as  accounts  of  the  firm,  and 
deal  with  the  accounts  of  individual  partners  as  if  th 
were  simply  debtors  or  creditors  of  the  firm.  The  pro 
erty  brought  into  the  concern  is  credited  to  the  sti 
account  of  the  firm,  and  is  then  distributed  through  t 
ledger  accounts;  and  in  these  ledger  accounts  the  s« 
eral  articles  and  persons  are  made  debtors  to  stock  i 
the  several  items  passed  into  these  accounts.  Ea 
partner  has  his  own  separate  account  opened  with  t 
firm  (usually  in  a  private  ledger),  and  is  credited  wi. 
everything  he  brings  into  it,  and  is  debited  with  evei 
thing  he  draws  out  of  it.  Upon  a  rest,  the  net  prol< 
are  determined,  and  are  divided  between  the  partn 
in  the  proper  proportions,  and  the  share  of  each  parti' 
is  carried  to  the  credit  of  his  own  separate  accou 
The  partners  are  creditors  of  the  firm  for  all  its  sto , 
and  they  are  debtors  to  it  for  all  its  deficiencies.  "Wl ' 
they  first  bring  in  their  capital,  the  firm  is  in  the  j- 
vate  ledger  made  debtor  to  each  of  them  for  his  prop 
tion  of  capital.  Whenever  stock  is  taken,  and  a  snr}>  - 
appears,  that  surplus  is 'divided  according  to  the  shaii 
[  *  397]  an^  i8  carried  to  the  *  accounts  of  the  respective  p'<  - 
ners.  If,  instead  of  a  surplus,  a  deficiency  appears,  e 
loss  is  apportioned  in  the  same  way  (a). 

(a)  See  Cory  on  Accounts,  ed.  2,  p.  71  et 
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Each  partner  being  thus  treated  like  an  ordinary  Bk.  III. 
creditor  and  debtor,  in  respect  of  what  he  brings  in  and  Chap.  8- Sect- 

what  he  draws  out,  the  balance  standing  to  his  credit  J 

or  to  his  debit,  as  the  ease  maybe,  in  the  private  ledger,  Mode  of 
shows  how  his  account  with  the  firm  stands.     Upon  asa 
payment  of   that  balance  by  the  firm  to  him,  if  the  share ^f8 
balance  is  in  his  favour,  or  by  him  to  the  firm,  if  the  profit  or 
balance  is  against  him,  his   account  with  the  firm  is  loss, 
closed  and  settled. 

Each  partner's  share  of  a  profit  to  be  divided,  or  of 
a  loss  to  be  made  good,  is  ascertained  by  a  simple  rule 
of  three  calculation.  If  the  partners  have  agreed  to 
share  profits  and  losses  equally,  the  share  of  each,  of 
any  particular  profit  or  any  particular  loss  is  ascertained 
by  dividing  the  whole  profit  or  whole  loss,  as  the  case 
may  be,  by  the  number  of  partners.  If,  however,  the 
partners  share  profits  and  losses  in  'proportion  to  their 
respective  capitals,  then  as  the  united  capitals  are  to 
the  whole  profit  or  whole  loss,  so  will  each  partner's 
share  of  capital  be  to  his  share  of  such  profit  or  loss. 

In  order  to  illustrate  the  principle  upon  which  part-  Examples, 
nership  accounts  are  kept  let  it  be  supposed  that  A., 
B.  and  C.  are  partners,  with  a  capital  of  -3,OOOZ.  sub- 
scribed by  them  equally  ;  that  they  share  profits  and 
losses  in  proportion  to  their  respective  capitals,  and 
that  A,  has  drawn  out  500Z.  and  B.  has  advanced  100?. 
There  are,  then,  three  cases  to  be  considered. 

Case  1. — Where  there  are  no  profits  or  losses. 
The  accounts  will  then  stand  thus  (6)  : — 
1.  Partnership  Account. 

Dr.  to  stock 3000  0  0  Cr.  by  A.'s  sum  with- 

to  B.  for  advance     .    100  0  0         drawn 500  0  0 

by  balance    ....  2600  0  0 


£3100  0  0  £3100  0  0 


*2.  A.1  s  Account.  [  *  398] 

Dr.  to  snm  withdrawn     500  0  0  Cr.  by  capital  ....  1000  0  0 
to  balance  .  .    500  0  0 


£1000  0  0     '  £1000  0  0 


(6)  In  this  case  no  notice  is  taken  of  interest.     In  cases  two 
and  3  interest  is  supposed  to  be  calculated. 
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Bk.  III.  3.  B.'s  Account. 

Chap.  8.  Sect.  ^  ^  by  ^^  .    .   .    .  1000  0  Q 

J to  balance  ....  1100  00         by  advance    .    .    .    100  0  0 

Examples. 

£1100  0  0  £1100  0  U 


4.  C.^s  Account. 

Dr.  Cr.  by  capital  ....  1000  0  0 

to  balance  .  .  1000  0  0 


£1000  0  0  £1000  (i 


5.  Balance  Sheet. 

Dr.  to  balance  as  above  Cr.  by  balance  due  as 

(from  1) 2600  0  0         above  to  A.    ...    500  0  0 

"          B.    .    .    .  1100  0  0 

"  C.  .  1000  0  n 


£2600  0  0  £2600  0  0 

Case  2. — Where  there  is  a  profit  to  be  divided. 

The  accounts  will  then  stand  as  under,  if  the  profit 
is  supposed  to  be  1000Z.,  and  interest  at  5  per  cent,  is 
charged  on  all  sums  brought  in  and  taken  out  by  each 
partner,  and  on  his  capital. 

1.  Partnership  Account. 

Dr.  to  stock 3000  0  0  Or. by  A.'s  sum  with- 

to  interest  on  ditto  for  drawn  with  inter- 

one  year  ....    150  0  0         est  for  one  year  .    .    525  0  0 
to  B.  for  advance  with 

interest  for  1  year  105  0  0 
to  profit 1000  00        by  balance  ....  3730  0  d 


£4255  0  0  £4255  0  ' 


f  *  399]  *  2-  •<*•'*  Account. 

Dr.  to  sum  withdrawn  Cr.  by  capital  ....  1000  0 

with  interest    for  *  by  interest  on   ditto    50  0  C 

one  year  ....     525  0  0      by  i  share  of  profit  333  6  * 
to  balance.   .  858  6  8 


£1383  6  8  £i::~ 


3.  B.'s  Account. 

Dr.  Cr.  by  capital  ....  1000  0  ( 

by  interest  on  ditto    50  0  ( 
by  advance   and   in- 
to balance 1488  6  8          terest  thereon  .    .    105 

by  J  share  of  profits  3o3  6  * 

£1488  6  8  £1488  6 
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4.   C.'s  Account.  Bk.  III! 

Chap.  8.  Sect. 


Jr.  Cr.  by  capital  ....  1000  0  0 

it 


by  interest  on   ditto    50  0  0 


to  balance  .....  1383  68      by  J  share  of  profits  333  6  8  Examples. 


£1383  6  8  £1383  6  8 


5.  Balance  Sheet. 

9r.    to    balance    as  Cr.  by  balance  due  as 

above  (from  1)  .      3730  0  0      above  to  A 858  6  8 

"      to  B 1488  6  8 

''      to  C.    .  .  1383  6  8 


£3730  0  0  £3730  0  0 


Case  3. — Where  there  is  a  loss  to  be  made  good. 

Then  if  the  loss  is  supposed  to  be  5000 L,  and  inter- 
est is  calculated  as  in  the  last  example,  the  accounts 
yill  stand  thus  : — 

1.  Partnership  Account. 

Dr.  to  stock 3000  0  0  Cr.  by  loss 5000  0  0 

to  interest   on   ditto  by   A.  's    sum    with- 

for  one    year  .    .    150  0  0          drawn  with  interest 
to  B.  for  advance  for  one  year  .    .    .    525  0  0 

with   interest 

for   one   year  .    .    105  0  0 
to  balance .  .  .  2270  0  0 


£5525  0  0  £5525  0  0 


*2.  A.'a  Account  [*400] 

Dr.  to  sum  withdrawn  Cr.  by  capital  ....  1000  00* 

with   interest    for  by  interest  on  ditto  .    50  0  0 

one  year  ....    525  0  0 

to  3  share  of  loss  .  1666  13  4      by  balance  ....  1141  13  4 

£2191  13  4  £2191  13  4 


3.  B.'s  Account. 

Dr.  to  $  share  of  loss  1666  13  4  Cr.  by  capital  ....  1000    0  0 

by  interest  on   ditto    50    0  0 
by  advance  with  in- 
terest      105    00 

by    balance  ....    511  13  4 

£1666  13  4  £1666  13  4 
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Bk.  III. 
Chap.  8.  Sect. 
1. 

Examples. 


Effect  of 
each  partner 
being  his 
own  creditor 
or  debtor. 


In  what 
sense  a 
partner  is 

[*401] 

debtor  to  or 
creditor  of 
the  firm. 


4.   C.'s  Account. 

Dr.  to  ^  share  of  loss  1666  13  4  Or.  by  capital  ....  1000    0  0 

by  interest  on  ditto    50    0  0 
by  balance 61fi  13  4 


£1666  13  4 


5.  Balance  Sheet. 

Dr.  to  balance  due  as  O.  bybal  ance  as  above 
above  from  A.   .    .  1141  13  4  (frornl)  ....     2270 

B.    .    .    511  13  4 
"  C.   .    .    616  13  4 


0  0 


£2270     0  0 


£2270    0  0 


The  balances  ultimately  arrived  at  in  the  foregoing 
accounts  are  the  sums  payable — in  the  first  two  cases 
by  the  firm,  to  the  individual  partners,  and  in  the  last 
case  to  the  firm  by  them — in  order  to  wind  up  the 
affairs  of  the  firm.  But  it  must  not  be  imagined  ^that 
the  balances  in  question  are  debts  owing  to  each  part- 
ner by  his  co-partners.  The  balances  are  owing  by  aad 
to  the  firm,  and  each  partner  being  included  in  the  firm 
is,  to  the  extent  of  his  share,  his  own  debtor  and  his 
own  creditor. 

Accountants  are  quite  right  in  debiting  each  partner 
in  his  account  with  the  firm  with  the  whole  of  what- 
ever he  draws  out,  and  in  crediting  him  with  the  whole 
of  whatever  he  brings  in.  *  "But,"  as  observed  by 
Lord  Cottenham,  "though  these  terms  'debtor'  and 
'creditor'  are  so  used,  and  sufficiently  explain  what  is 
meant  by  the  use  of  them,  nothing  can  be  more  incon- 
sistent with  the  known  law  of  Partnership,  than  to 
consider  the  situation  of  either  party  as  in  any  degree 
resembling  the  situation  of  those  whose  appellation  has 
been  so  borrowed.  The  supposed  creditor  has  no 
means  of  obtaining  payment  of  his  debt ;  and  the  sup- 
posed debtor  is  liable  to  no  proceedings  either  at  law 
or  in  equity — assuming  al  ways  that  no  separate  securi- 
ty has  been  taken  or  given  (c).  Tte  supposed  cred- 
itor's debt  is  due  from  the  firm  of  which  he  is  a  partner  ; 
and  the  supposed  debtor  owes  the  money  to  himself  in 
common  with  his  partners"  (d).1 

(e)  The  remedies  available  by  one  partner  against  another  will 
be  examined  hereafter.  See.  also,  ante,  p.  110. 

(d)  Richardson  v.  The  Bank  of  England,  4   M.  &  Cr.  171--: 

Advances  by  a  partner  to  a  firm  do  not  really  constitute 
of  the  firm,  although  properly  taken  into    account  at  the  final 
settlement  between  the  partners.     Wilson  v.  Soper,  13  B.  Mon. 
411  (1853). 
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The  final  adjustment  of  a  partnership  account  fre-  Bk.  III. 
quently  gives  rise  to  questions  of  some  difficulty.  One  ^naP-  °- 
is,  whether  the  principles  on  which  profits  and  losses 


aave  been  previously  ascertained  are  to  be  adhered  to,  Ultimate 
;>r  whether  they  are  to  be  more  or  less  departed  from  ;  adJustni 
another  is,  whether  on  a  final  adjustment  of  accounts 
anything  can  be  regarded  as  profit  or  loss  until  the 
3apitals  of  the  partners  have  been  repaid  or  exhausted 
as  the  case  may  be.  In  order  to  solve  these  and 
similar  questions  regard  must  always  be  had  to  the 
terms  of  the  partnership  articles  ;  but  an  express 
agreement  with  *  reference  to  the  taking  of  accounts  [  *  402] 
may  be,  and  frequently  is,  only  applicable  to  the  case 
of  a  continuing  partnership,  and  may  not  be  intended 
bo  be  observed  on  a  final  dissolution  of  the  firm,  or  even 
an  the  retirement  of  one  of  its  members  (e).  A  similar 
observation  applies  to  the  mode  in  which  the  partners 
themselves  have  been  in  the  habit  of  keeping  their 
accounts  :  that  which  has  been  done  for  the  purpose  of 
sharing  annual  profits  or  losses  is  by  no  means  neces- 
sarily a  precedent  to  be  followed  when  a  partnership 
account  has  to  be  finally  closed  (/).  Bearing  these 
observations  in  mind,  the  following  rules  are  submitted 
as  those  which  ought  to  be  followed  upon  a  final  settle- 

Suppose  that  a  firm  consists  of  three  partners,  A.,  B.,  and  C.  ; 
that  their  respective  capitals  are  a.  b,  c,  and  that  they  share 
profits  and  losses  in  proportion  to  those  capitals.  Then  rt+6-f-c 
will  be  the  joint  capital  of  the  three  partners  ;  and  if  M.  repre- 
sents the  amount  of  loss  or  gain  to  be  shared,  A.'s  share  of  such 

M  M 

loss  or  gain  will  be      ,  fe  ,  cXa  ;  B.'s  share  will  be  -    ,  ,        X  6; 

M 

and  C.'s  share  will  be  —  r-j-r  —  Xc.     Upon  precisely  the  same  prin- 
a-\-o-\-  c  ^ 

ciple,  if  the  firm  is  indebted  to  A.  in  a  sum  a',  A.  will  owe  him- 
self in  respect  of  this  debt  .  &  .  gX  «;  B.  will  owe  A.  ,  6_. 

X  6;  and  C.  will  owe  A.—,"  ,     X  c.     So  if  B.  is   indebted    to 

a-\-b-\-c 

the  firm  in  a  sum  V;  B.  will  owe  himself  in  request  of  this  debt 

«      and    will    owe    C. 


(e)  See,  for  examples,  Lawes  v.  Lawes,  9  Ch.  D.  98  ;  London 
India  Rubber  Co.,  5  Eq.  519;  Blisset  v.  Daniel,  10  Ha.  493; 
Wade  v.  Jenkins,  2  Giff.  509 ;  Wood  v.  Scoles,  1  Ch.  369  ;  and  as 
to  interest,  ante,  p.  390,  note  (o).  Compare  Re  Barber,  5  Ch.  687. 

(/)  For  example,  the  value  of  goodwill  seldom,  if  ever,  ap- 
pears in  annual  accounts,  see  Steuart  i\  Gladstone,  10  Ch.  D.  626, 
659  ;  Wade  v.  Jenkins.  2  Giff.  509. 
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Bk.  III. 
Chap.  8.  Sect. 
1. 

Rules  to  be 
observed. 


[*403] 


Equality  of 
loss  and 
inequality  of 
capital. 


ment  of  partnership  accounts,  where  there  Is  nothing 
else  to  serve  as  a  guide. 

In  adjusting  the  accounts  of  partners,  losses  ought 
to  be  paid,  first  out  of  assets  excluding  capital,  next  out 
of  capital,  and  lastly  by  having  recourse  to  the  partners 
individually  (gr);  and  the  assets  of  the  partnership 
should  be  applied  as  follows  : 

1.  In  paying  the  debts  and  liabilities  of  the  firm  to 
non-partners  ; 

2.  In  paying  to  each  partner  rateably  what  is  due 
from  the  firm  to  him  for  advances  as  distinguished  from 
capital  (h)  ; 

3.  In  paying  to  each  partner  rateably  what  is  due 
from  the  firm  to  him  in  respect  of  capital  ; 

4.  The  ultimate  residue,  if  any,  will  then  be  divisible 
as  profit  between  the  partners  i-n  equal  shares,  unless 
the  contrary  can  be  shown. 

If  the  assets  are  not  sufficient  to  pay  the  debts  and 
liabilities  to  non- partners,  the  partners  must  treat  the 
difference  as  a  loss  and  make  it  up  by  contributions 
inter  se.  If  the  assets  are  more  than  sufficient  to  pay 
the  debts  and  liabilities  of  the  *  partnership  to  non- 
partners,  but  are  not  sufficient  to  repay  the  partners 
their  respective  advances,  the  amount  of  unpaid  ad- 
vances ought,  it  is  conceived,  to  be  treated  as  a  loss,  to 
be  met  like  other  losses.  In  such  a  case  the  advances 
ought  to  be  treated  as  a  debt  of  the  firm,  but  payable 
to  one  of  the  partners  instead  of  to  a  stranger  (i).  If 
after  paying  all  the  debts  and  liabilities  of  the  firm  and 
the  advances  of  the  partners,  there  is  still  a  surplus, 
but  not  sufficient  to  pay  each  partner  his  capital,  the 
balances  of  capitals  remaining  unpaid  must  be  treated 
as  so  many  losses  to  be  met  like  other  losses  (k).1 

The  only  case  which  practically  gives  rise  to  diffi- 
culty, is  when  partners  have  advanced,  or  agreed  to  ad- 
vance, unequal  capitals  and  to  share  profits  and  losses 
equally.  If  nothing  more  than  this  is  agreed,  a  defi- 
ciency of  capital  must  be  treated  like  any  other  loss; 

(g)  See  Binney  v.  Mutrie,  12  App.  Ca.  160  ;  Crawshay  v.  Col- 
lins, 2  Russ.  347,  and  Richardson  v.  Bank  of  England,  4  M.  & 
Cr.  173. 

(A)  These  come  before  costs  of  winding-up,  see  Potter  v.  Jack- 
son, Ch.  D.  845  ;  Austin  v.  Jackson,  11  ib.  942,  note. 

(i)  See  Wood  v.  Scoles,  1  Ch.  369. 

(k)  See  the  next  two  notes. 

1  Rowland  v.  Miller,  7  Phila.  362  (1870);  Livingston  ». 
Blanchard,  130  Mass.  341  (1881);  Jackson  v.  Crapp,  32  Ind.  422 
(1869);  Keaton  v.  Mayo,  71  Ga.  649  (1883);  Frigerio  v.  Crottes, 
20  La.  Ann.  351  (1868). 
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and  the  assets  remaining  after  payment  of  all  debts  Bk.  III. 
and  advances  must  be  distributed  amongst  the  part-  Chap.  8.  Sect. 

ners  so  as  to  make  each  partner's  loss  of  capital  equal;  _J 

and  if  the  assets  are  not  sufficient,  there  must  be  such 
a  contribution  amongst  the  partners,  or  some  of  them, 
as  to  put  all  on  an  equality  (Z).1  But,  if  the  true 
meaning  of  the  partners  is  that  all  debts  shall  be  paid 
out  of  the  assets,  and  that  any  surplus  assets  remain- 
ing after  payment  of  debts  shall  be  divided  between 
the  partners  in  proportion  to  their  interests  therein  or 
to  their  capitals,  effect  must  be  given  to  such  an  agree- 
ment, and  those  partners  who  agree  to  bring  in  most 
capital  will  lose  most  (m).2 


*  SECTION  II. — OF  THE.  DUTY  TO  KEEP  AND  THE  RIGHT  TO  [  *  404] 
INSPECT  PAKTNEKSHIP  ACCOUNTS. 

It  is  one  of  the  clearest  rights  of  every  partner  to  Duty  to 
have  accurate  accounts  kept  of  all  money  transactions  keep  proper 
relating  to  the  business  of  the  partnership,  and  to  have  accounts, 
free  access  to  all  its  books  and  accounts  (n).3     So  im- 
portant is  it  to  every  partnership  that  proper  accounts 
shall  be  kept  and  be  accessible  to  all  the  partners,  that 
whenever  any  written  articles  of  partnership  are  enter- 
ed into,  clauses  are  inserted  for  the  purpose  of  remov- 
ing whatever  doubts  there  might  otherwise  be  upon  the 

(/)  Binney  v.  Mutrie,  12  App.  Ca.  160.  See  the  form  of  order 
there;  see,  also,  Nowell  v.  Nowell,  7  Eq.  538;  Anglesea  Colliery 
Co.,  2  Eq.  379,  and  1  Ch.  555;  Ex parte  Maude,  6  Ch.  51.  Com- 
pare Holyford  Mining  Co.,  Ir.  Rep.  3  Eq.  208. 

(m)  Wood  v.  Scoles,  1  Ch.  369,  is  an  instance  of  such  a  case. 

(n)  See  per  Lord  Eldon  in  Rowe  v.  Wood,  2  Jac.  &  W.  558-9, 
and  in  Goodman  v.  Whitcomb,  1  ib.  593. 


1  A.  contributed  a  larger  amount  of  cash  to  the  firm  than  Ji. 
The  latter  gave  all  his  time  to  the  business,  the  former  no  time 
at  all.     They  were  to  share  profits  and  losses  equally,  but  had 
made  no  arrangement  providing  for  the  distribution  of  the  capi- 
tal.    On  dissolution  after  loss  of  part  of  the  firm 's  capital  it  was 
held  that  the  remaining  property  must  be  divided  in  proportion 
to  the  cash  contributions  of  the  partners  and  that  B.  should  pay 
A.  one-half  of  the  difference  between  what  he  had  invested  in 
the  business  and  what  his  share  of  the  remaining  capital  came 
to.     Jackson  v.  Crapp,  32  Ind.  422  (1869). 

2  Whitcomb  v.  Converse,  119  Mass.  38  (1875);  Maley  v.  Brine, 
120  Mass.  324  (1876). 

3  Halli;.  Clagett,  48  Md.  223  (1877);    Godfrey  v.   White,   43 
Mich.  171  (1880). 
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Bk.  III. 
Chap.  8.  Sect. 
2. 


and  to  allow 
them  to  be 
examined. 


[*405] 

Effect  of 
keeping  no 
books  or  of 
destroying 
them. 


subject.  The  usual  nature  and  the  general  effect  of 
such  clauses  will  be  adverted  to  in  the  next  chapter, 
and  the  right  to  discovery  in  an  action,  will  also  be 
discussed  hereafter.  In  the  present  place  it  will  be 
sufficient  to  observe,  that  it  is  the  duty  of  every  part- 
ner to  keep  precise  accounts  and  to  have  them  always 
ready  for  inspection  (o).  One  partner  has  no  right  to 
keep  the  partnership  books  in  his  own  exclusive  cus- 
tody, or  to  remove  them  from  the  place  of  business  of 
the  partnership  (p).  In  the  absence  of  an  express 
agreement  to  the  contrary,  every  partner  has  a  right, 
without  the  permission  of  his  co- partners,  to  inspect, 
examine,  and  make  extracts  from  all  the  books  of  the 
firm  (g);  and  no  partner  can  deprive  his  co-partners 
of  this  right  by  keeping  the  partnership  accounts  in  a 
private  book  of  his  own,  containing  other  matters  with 
which  they  have  no  concern  (r).  At  the  same  time,  if 
a  person  entitled  to  a  share  of  the  profits  of  a  business 
expressly  agrees  that  he  will  accept  the  balance  sheets 
prepared  by  others  as  correct,  and  will  not  investigate 
the  books  or  accounts  himself,  he  will  be  bound  by 
that  agreement  (s).1 

*  If  no  books  of  account  at  all  are  kept,  or  if  they  are 
so  kept  as  to  be  unintelligible,  or  if  they  are  destroyed 
or  wrongfully  withheld,  and  an  account  is  directed  by 
a  court,  every  presumption  will  be  made  against  those 
to  whose  negligence  or  misconduct  the  n  on -production 
of  proper  accounts  is  due  (t).2  If  all  the  persons  inter- 
ested in  the  account  are  in  pari  delicto,  this  rule  cannot 

(o)  Rowe  v;  Wood,  2  Jac.  &  W.  558.  See,  too,  Goodman  v. 
Whitcomb,  1  ib.  593,  and  3  V.  &  B.  36. 

(p)  See  Taylor  v.  Davis,  3  Beav.  388,  note;  Greatrex  v.  Great- 
rex,  1  De  G.  &  S.  692;  Charlton  v.  Poulter,  19  Ves.  148,  note. 

(q)  SeeStuarU'.  Lord  Bute,  12 Sim.  460;  Taylors  Rundell,!  Ph. 
222,  and  1  Y.  &  C.  C.  C.  128.  This  right  was  not  enforceable  at 
law  even  in  an  action  by  one  partner  against  another,  Ward  v . 
Apprice,  6  Mod.  264. 

(r)  See  Freeman  v.  Fairlie,  3  Mer.  43;  Toulmin  v.  Copland,  3 
Yt  &  C.  Ex.  655. 

(s)  See  Turney  v.  Bayley,  4  De.  G.  J.  &  S.  332. 

(t)  See  Walmsley  v.  Walmsley,  3  Jo.  &  Lat.  556  ;  Gray  v. 
Haigh,  20  Beav.  219. 

1  If  A.,  a  partner,  keep  the  firm  accounts  and  on  final  settle- 
ment claim  that  he  has  omitted  to  credit  himself  with  certain 
amounts  to  which  he  is  entitled,  he  must  furnish  most  conclu- 
sive proof  of  the  existence  of  the  mistake   he  wants  corrected. 
Van  Ness  v.  Van  Ness,  32  N.  J.  Eq.  669  (1880). 

2  Such  a  presumption  does  not  relieve  the  other  side  from  prov- 
ing their  case.     Secondary  evidence  may,  of  course,  be  admitted 
in  such  a  case  ;  and  if  there  be  any  conflict  of  evidence  the  pre- 
sumption has  weight.     Gage  v.  Parmelee,  87  111.  329  (1877). 
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be  applied  ; '  but  it  is  the  duty  of  continuing  or  surviv-  Bk.  III. 
ing  partners  so  to  keep  the  accounts  of  the  firm,  as  at  Chap.  8.  Sect, 
any  time  to  show  the  position  of  the  firm  when  a  change 
among  its  members  occurred  (u). 


2. 


(w)  See  Ex  parte  Toulmin,  1  Mer.  598,  note  ;  Toulmin  v.  Cop- 
land, 3  Y.  &  C.  Ex.  655  ;  and  as  to  losing  all  right  to  interest  by 
keeping  the  accounts  improperly,  see  Boddam  v.  Ryley,  1  Bro.  C. 
C.  239,  and  2  ib.  2 ;  and  4  Bro.  P.  C.  561,  noticed  ante,  p.  392. 


1  In  such  a  case  the  court  may  refuse  to  interfere.  In  Vermil- 
lion  v.  Bailey,  27  111.  230  (1862)  the  bill  was  dismissed  and  the 
costs  divided.  See  Hall  v.  Clagett,  48  Md.  223  (1877). 
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[*406]  *CH AFTER  IX. 

OF  PAKTNERSHJP  ARTICLES. 


SECTION  I. — GENERAL  OBSERVATIONS. 

THE  rights  and  obligations  of  partners  inter  se,  are 
generally,  to  a  certain  extent,  regulated  by  special 
agreement,  the  true  meaning  of  which  is  to  be  ascer- 
tained by  the  ordinary  rules  of  construction  (a). 

In  considering  the  effect,  however,  of  partnership 
articles,  the  following  principles  are  to  be  borne  in 
mind: — 

Bk.  III.  1-  In  the  first  place,  partnership  articles  are  not  in- 

Chap.  9.  Sect,  tended  to  define,  and  are  not  construed  as  defining  all 

1- the  rights  and  obligations  of  the  partners  inter  se.     A 

Partnership    great  deal  is  left  to  be  understood.     The  maxim  expres- 
articles  are     sum,  facit  cessare  taciturn  naturally  applies  to  partner- 
not  intended  ship  articles  as  to  other  agreements;  but  the  rights  and 
efine  all    obligations  of  partners,  so  far  as  they  are  not  expressly 
and  duties  of  declared,  are  determined  by"  general  principles,  which 
partners.         are  always  applicable  where  not  clearly  excluded.     In 
the  language  of  Lord  Langdale,  in  Smith  v.  Jeyes  (6). 

Smith  "The  transactions  of  partners  with  each  other  cannot  be  con- 

Jeyea.  sidered  merely  with  reference  to  the  express  contract  between 

them.  The  duties  and  obligations  arising  from  the  relation  be- 
tween the  parties  are  regulated  by  the  express  contract  between 
them,  so  far  as  the  express  contract  extends  and  continues  in 
force  ;  but  if  the  express  contract,  or  so  much  of  it  as  continues 
in  force,  does  not  reach  to  all  those  duties  and  obligations,  they 
are  implied  and  enforced  by  the  law  ;  and  it  is  often  matter  to 
be  collected  and  inferred  from  the  conduct  and  practice  of  the 
parties,  whether  they  have  held  themselves,  or  ought  or  ought 
F  *  407]  n°t  t°  be  held,  bound  by  the  particular  *  provisions  contained  in 
their  express  agreement.  When  it  is  insisted  that  the  conduct 

(a)  See  Chapter  X.  of  Story  on  Part.  ;  Collyer  on  Part.  137,  &c. 
See,  also,   the  head  Partnership  in  Jarman  and  Bythewood's 
Conveyancing  and  Davidson's  Conveyancing. 

(b)  4  Beav.  505.     See,  toa,  Nelson  v.  Bealby,  30  Beav.  472,  and 
Browning  v.  Browning,  31  Beav.  316,  as  to  the  non-application 
of  the  maxim  expressio  unius  eat  exchtsio  alterius. 
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of  one  partner  entitles  the  other  to  a  dissolution,  we  must  con-  Bk.  III. 
sider  not  merely  the  specific  terms  of  the  express  contract,  but  Chap.  9.  Sect. 

also  the  duties  and  obligations  which  are  implied  in  every  part-  J 

nership  contract  "  (e).1 

2.  The  attainmeDt  of  the  objects  which  the  partners  Articles  to 
have  declared  they  had  in  view  is  always  regarded  as  of  be  construed 
the  first  importance.     All  the  provisions  of  the  articles  with  refer- 
are  to  be  construed  so  as  to  advance  and  not  to  deft  at  objects  of  ° 
those  objects  ;    and  however  general  the   language  of  the  partners, 
partnership  articles  may  be,  they  will  be  construed  with 
reference  to  the  end  designed,  and,   if  necessary,  re- 
ceive a  restrictive  interpretation  accordingly  (d).    This 

rule  is  of  especial  importance  in  considering  the  limits 
of  general  powers  conferred  on  committees,  directors, 
and  others.  For  example,  in  Chappie  v.  Cadell  (e)  the  Chappie  v. 
proprietors  of  a  newspaper 'entrusted  the  management  Cadell. 
of  the  paper  to  a  committee  of  five,  and  gave  them 
power  to  call  general  meetings,  and  agreed  that  the 
resolutions  of  the  majority  present  at  such  meetings 
should  be  binding  on  all  the  proprietors.  A  meeting 
was  convened,  and  the  majority  present  resolved  that 
the  paper  and  the  shares  of  all  the  proprietors  in  it 
should  be  sold  by  auction.  But  it  was  held  that  the 
majority  had  no  power  to  sell  the  shares  of  a  dissent- 
ient and  protesting  minority. 

Other  illustrations  of  the  same  principle  will  be 
found  in  Bk.  III.,  c.  2,  §  3,  which  treats  of  the  powers 
of  majorities. 

Conformably  with  the  same  rule, 

3.  Any   provision,  however  worded,  will,  if  possible,  Articles  to  be 
be  construed  so  as  to  defeat  any  attempt  by  one  part-  construed  so 
ner  to  avail  himself  of  it  for  the  purpose  of  defrauding  *js  to  defeat 
his  co-partner.     Thus   it  is  very  common  for  partners 

to  agree  that  half-yearly  accounts  shall  be  made  out 
and  signed,  and  not  be  afterwards  disputed  ;  but,  not- 
withstanding such  a  clause,  if  one  partner  knowingly 
makes  out  a  false  account,  and  his  co-partners  sign  it 
upon  the  faith  that  it  is  correct,  they  will  not  be  bound 

(c)  See,  too,  Blisset  v.  Daniel,  10  Ha.  522. 

(d)  See  Coll.  on  Part.  137. 

(e)  Jac.  537. 


1  The  agreement  in  the  written  articles  of  partnership  that  A. 
shall  pay  his  contribution  as  soon  as  needed  cannot  be  shown  by 
parol  to  mean  that  the  money  shall  not  be  paid  till  B.  pays  his 
share.  Reiter  v.  Morton,  96  Pa.  St.  229  (1880).  The  rules  as  to 
the  variance  or  contradiction  of  partnership  articles  are  the  same 
as  those  applicable  to  other  written  instruments. 
*  8  LAW  OF  PARTNERSHIP. 
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Bk.  III. 
Cbap.  9.  Sect. 
1. 

[  *  408] 


and  the  tak- 
ing of  unfair 
advantages. 


Provisions 
may  be 
waived  by 
tacit  agree- 
ment. 


by  it  (/).  Again,  it  is  by  no  means  unusual  for  part- 
ners to  agree  that  yearly  accounts  shall  be  taken,  and 
that,  in  the  case  of  the  death  of  a  partner,  his  repre- 
sentatives shall  be  paid  his  share  *  as  appearing  in  the 
last  account,  with  interest  instead  of  subsequent  profits  ; 
but  if  the  partners  do  not  for  several  years  make  out 
any  accounts,  and  then  one  of  them  dies,  the  survivors 
are  not  entitled  to  act  on  the  letter  of  the  agreement, 
and  pay  only  the  amount  which  in  the  last  account 
was  carried  to  the  credit  of  the  deceased,  with  interest 
on  such  amount  (#). 

4.  Every  power  conferred  by  the  articles  on  any  in- 
dividual  partner,  or   on  any    number  of    partners,   is 
deemed  to  be  conferred  with  a  view  to  the  benefit  of 
the  whole  concern  ;  and  an  abuse  of  such  power,  by  an 
exercise  of  it,  warranted  perhaps  by  the  words  confer- 
ring it,  but  not  by  the  truth  and  honour  of  the  articles, 
will  not  be  countenanced.     Thus,  in  a  case  which  has 
been   already  frequently  referred  to   (h),   a  power  to 
expel   any  partner  was  vested  in  the  holders  of  two- 
thirds  of  the  shares  in  the  firm  ;  but  it  was  held  that, 
although  this  power  was    so  framed  that  it  might  be 
exercised  without  any  reason  being  assigned,  it  could 
not  be  put  in  force  for  the  unfair  purpose  of  obtaining 
the  share  of  the  expelled  partner  at  less  than  its  value. 

5.  Any  article,  however  express,  is  capable  of  being 
abandoned  by  the  consent  of  all  the  partners  ;  and  this 
consent  may  be  evidenced,  not  only  by  express  words, 
but  by  conduct  (z).1 

The  maxim  modus  et  conventio  vinc.unt  legem  is  espe- 
cially applicable  to  cases  of  this  description.  In  the 
language  of  Lord  Eldon, 

"In  ordinary  partnerships  nothing  is  more  clear  than  this, 
that,  although  partners  enter  into  a  written  agreement,  stating 
the  terms  upon  which  the  joint  concern  is  to  be  carried  on,  yet 
if  there  be  a  long  course  of  dealing,  or  a  course  of  dealing  not 
long,  but  still  so  long  as  to  demonstrate  that  they  have  all  agreed 
to  change  the  terms  of  the  original  written  agreement,  they  may 
be  held  to  have  changed  those  terms  by  conduct.  For  instance. 
if  in  a  common  partnership  the  parties  agree  that  no  one  of 

(/ )  See  Oldaker  P.  Lavender,  6  Sim.  239. 

(g)  Pettyt  v.  Janeson,  6  Madd.  14(>. 

(A)  Blisset  v.  Daniel,  10  Ha.  493.  See,  also,  Wood  v.  Wood,  Y. 
R.  9  Ex.  190. 

(t)  This  rule  appears  to  be  of  comparatively  modern  date  ;  it 
was  not  acted  on  in  Smith  v.  The  Duke  of  Chandos,  Barn.  419. 

1  Thomas  v.  Lines.  83  N.  Ca.  191  (18SO);  Henry  v.  Jackson,  37 
Vt.  431  (1865);  Robbins  v.  Laswell,  27  111.  365  (1862). 
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them  shall  draw  or  accept  bills  of  exchange  in  his  own  name,  Bk.  III. 

without  the  concurrence  of  all  the  others,  yet,  if  they  afterwards  Chap.  9.  Sect. 

slide  into  a  habit  of  permitting  one  of  them  to  draw  or  accept  J_ 

bills  without  the  concurrence  of  the  others,  this*  Court  will  hold  f  *  409] 

that  they  have  varied  the  terms  of  the  original  agreement  in  that 

respect "  (k). 

This  principle  was  acted  on  by  Lord  Eldon  in  a  case  Examples.' 
where  the  partners  had  agreed  that  annual  accounts 
should  be  taken,  and  that  in  case  of  the  death  of  a 
partner,  his  representatives  should  be  paid  an  allowance 
instead  of  profits  ;  for  it  appeared  that  for  some  years 
no  accounts  had  been  taken,  and  that  the  partners  had 
engaged  in  transactions  of  such  a  nature,  that  it  would 
have  been  unfair  to  have  applied  the  original  agree- 
ment (I).  So  a  practice  treating  losses  as  bad  when 
discovered  so  to  be,  was  held  to  apply  as  between  the 
executors  of  a  deceased  partner  and  the  surviving  part- 
ners, although  the  effect  was  to  give  the  executors  much 
more  than  they  would  otherwise  have  been  entitled 
to  (m).  So,  where  articles  contained  a  stipulation  that 
the  partners  should  contribute  to  losses  and  share 
profits  in  a  certain  proportion,  and  it  appeared  that  a 
person  who  managed  the  affairs  of  the  firm  had  al- 
ways received  a  share  of  the  profits,  but  had  never 
been  called  upon  to  contribute  to  losses,  it  was  held, 
that  assuming  him  to  be  a  partner  in  the  proper  sense 
of  the  term,  and  to  have  been  originally  bound  by  the 
articles  to  contribute  to  losses,  the  articles,  so  far  as 
they  obliged  him  so  to  contribute,  had  been  varied  by 
the  conduct  of  the  parties,  and  were  no  longer  binding 
on  him  (n).1 

(k)  Const  v.  Harris,  T.  &  R.  523.  See,  also,  Coventry  v. 
Barclay,  33  Beav.  1,  and  on  app.  3  De  G.  J.  &  Sm.  320  ;  Pilling 
t).  Pilling,  3  De  G.  J.  &  Sm.  162  ;  England  v.  Curling,  8  Beav. 
133  and  137  ;  Somes  v.  Currie,  1  K.  &  J.  605,  and  the  cases  in 
the  next  three  notes. 

(1)  See  Jackson  v.  Sedgwick,  1  Swanst.  460;  Petty  t  v  Janeson, 
6  Madd.  146;  Simmons  v.  Leonard,  3  Ha.  581.  Compare 
Lawes  v.  Lawes,  9  Ch.  D.  98,  where  the  day  for  making  up  ac- 
counts had  been  altered. 

(m)  Ex  parte  Barber,  5  Ch.  687. 

(n)  Geddes  v.  Wallace,  2  Bli.  270. 


1  In  Gage  v.  Parmelee,  87  111.  329  (1877),  A.,  the  active  partner, 
was  to  receive  a  j'early  salary  of  $1000.  The  firm's  business 
enormously  increased  and  the  membership  of  the  firm  was 
changed.  Salary  was  credited  A.  on  the  books  at  $5000  per 
annum.  The  court  refused  to  interfere  with  a  settlement  made 
on  that  basis.  See  also  Thrall  v.  Seward,  37  Vt.  573  (1865)  ;  and 
Dow  v.  Moore,  47  N.  H.  419  (1867). 


484 


PARTNERSHIP  ARTICLES. 


Bk.  III. 
Chap.  9.  Sect. 
1. 

Varying 
articles. 


[  *  410] 


Reverting  to 

original 

rules. 


Original 
articles 
apply  to 
partnership 
continued 
under  them. 


King  D. 
Chuck. 


Provisions 
applicable 
during  the 


It  is  proposed  to  make  an  alteration  in  the  articles 
by  an  agreement  which  shall  be  binding  on  all  parties, 
notice  of  the  proposed  change  and  of  the  time  and 
place  at  which  it  is  to  be  taken  into  consideration, 
ought  to  be  given  to  all  partners  (o).1  For,  even  if 
the  change  is  one  which  it  is  competent  for  a  majority 
to  make  against  the  assent  of  the  minority,  all  are 
*  entitled  to  be  heard  upon  the  subject  ;  and  unless  all 
have  an  opportunity  of  opposing  the  change,  ihose 
who  object  to  it  will  not  be  bound  by  the  others  (p). 

It  seems  that  a  person  who  comes  into  a  firm  through 
another  who  has  acquiesced  in  a  variation  of  the  terms 
of  the  partnership  articles,  is  bound  by  that  acquies- 
cence, and  cannot  revert  to  the  original  articles  (q)  ; 
and  this  principle  has  been  applied  to  companies  (r). 

6.  The  last  general  rule  which  it  is  necessary  to 
notice  is  this  :  if  a  partnership,  originally  entered  into 
for  a  definite  time,  is  continued  after  the  expiration  of 
that  time,  without  any  new.  agreement,  the  articles 
under  which  the  partnership  was  first  carried  on  con- 
tinue, so  far  as  they  are  applicable  to  a  partnership  at 
will  to  regulate  the  rights  and  obligations  of  the  part- 
ners inter  se  (s).  Thus,  in  King  v.  Chuck  (£),  three 
partners,  A.,  B.,  C.,  agreed  that  if  either  of  them  should 
die,  his  capital,  as  appearing  by  the  last  account,  should 
be  paid  to  his  representatives  by  the  surviving  partners, 
on  whom  the  trade  was  then  to  devolve.  A.  died,  and 
this  agreement  was  acted  on,  and  B.  and  C.  continued 
in  partnership  without  coming  to  any  fresh  agreement. 
Then  B.  died,  and  it  was  held  that  B.  and  C.  had  in 
fact  continued  in  partnership  on  the  old  terms,  and  that 
B.'s  executors  were  therefore  to  be  paid  the  amount  ap- 
pearing to  be  his  capital  in  the  last  account  come  to  be- 
tween him  and  C.2 

Even  where  a  partnership  is  entered  into  for  a  term 
of  years,  and  the  articles  provide  for  events  happening 

(o)  See  Const  v.  Harris,  T.  &  R.  524. 

(p)  Ib.  525;    see,  also,  ib.  518. 

(q)  See  Const  v.  Harris,  T.  &  R.  524. 

(r)  Ffooks?'.  South-Western  Rail.  Co.,  1  Sm.  &  G.  142;  Peek 
v.  Gurney,  13  Eq.  79. 

(s)  See  Neilson  v.  Mossend  Iron  Co.,  11  App.  Ca,  298,  -where  a 
new  agreement  was  contemplated,  but  not  concluded;  Crawshay 
v.  Collins,  15  Ves.  228;  Featherstonhaugh  v.  Fenwick,  17  Ves. 
307;  Booth  v.  Parkes,  1  Molloy,  465. 

(0  17  Beav.  325. 


1  Thomas  v.  Lines,  83  N.  Ca.  191  (1880). 

2 See  Sangston  v.  Hack,  52  Ind.  173(1875);  U.  S.  Bank  v.  Ein- 
ney,  5  Mason,  176  (1828);  Mifflin  v.  Smith,  17  S.  &  R.  165  (1828). 
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during  the  term  or  during  the  partnership,  the   above  Bk.  III. 
rule  has  been  still  applied.     Thus,  where  two  persons  Chap.  9.  Sect 

agreed  to  become  partners  for  fourteen  years,  and  stip- 

ulated  that  if  either  died   during  this  co-partnership  term  of  part- 
term,  his  share  should  be  taken  by  the  other  at  a  cer-  nership- 
tain  sum,  and  the  fourteen  years  expired,  and  the  two 
'persons  continued  in  partnership  together  without  com- 
ing to  *  any  fresh  agreement,  and  then  one  of  them  [  *  411] 
died  :  it  was  held  that  the  above  stipulation  was  bind- 
ing, and  that  the  share  of  the  decased  belonged  to  the 
survivor  upon  payment  of  the  sum  mentioned  (u).  The 
expression,  "  the  partnership  term,"  was  held   equiva- 
lent to  the  time  during  which  the  partners  continue  in 
partnership  without  coming  to  any  fresh  agreement. 

But  the  authorities  on  this  head  are  not  uniform  (x). 
In  their  present  state  it  is  doubtful  whether  a  clause 
giving  a  right  of  pre-emption  is  one  of  those  which  is 
operative  after  the  termination  of  the  partnership 
originally  contemplated,  unless  the  articles  are  clear 
upon  the  subject  (y).  A  right  of  expulsion  has  been 
held  not  to  apply  to  a  partnership  continued  after  the 
expiration  of  the  time  for  which  it  was  originally  en- 
tered into  (z).  But  an  arbitration  clause  has  been  held 
to  apply  (a).1 


SECTION  II. — Ox   THE    USUAL    CLAUSES  IN  ARTICLES  OF 
PARTNERSHIP. 

Having  now  alluded  to  the  more  important  general  Usual  clauses 
rules  which  require  to  be  borne  in  mind  in  considering  in  partner- 
the  effect  of  special  agreements  between  partners,  it  is  S*"P  articles, 
proposed  to  notice  shortly  the  provisions  usually  met 
with    in   partnership    articles,  and   the   interpretation 
which  has' been  put  upon  them  by  the  courts. 

(u)  Essex  v.  Essex,  20  Beav.  442;  Cox  v.  Willoughby,  13  Ch. 
D.  863. 

(x)  Compare  the  two  last  cases  with  Yates  v.  Finn,  13  Ch.  D. 
839,  and  Cookson  v.  Cookson,  8  Sim.  529. 

(y]  See  the  two  last  notes.  Yates  v.  Finn  was  not  referred  to 
in  Willoughby  v.  Cox,  but  the  former  case  is  very  shortly  reported 
on  this  point. 

(z)  Clark  v.  Leach,  32  Beav.  14,  and  1  De  Gr.  J.  &  Sm.  409. 
See  Neilson  v.  Mossend  Iron  Co.,  11  App.  Ca.  298. 

(a)  Gillett  v.  Thornton,  19  Eq.  599. 

1  If  articles  provide  that  in  case  one  partner  wishes  to  retire 
he  must  give  notice  of  his  intention  a  certain  time  ahead  after 
the  expiration  of  the  term  of  the  partnership  it  has  been  held 
that  this  provision  is  no  longer  binding.  Duffield  v.  Brainerd, 
45  Conn.  424  (1878);  Wilson  v.  Simpson,  89  N.  Y.  619  (1882). 
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Bk.  III. 
Chap.  9.  Sect. 
2. 


[*412] 


1.  Nature 
and  place  ot 
business. 


Place  of 
business. 


2.  Com- 
mencement 
of  the  part- 
nership. 


Retrospec- 
tive and  pro- 
spective 
partnership. 


In  framing  articles  of  partnership,  it  should  always 
be  remembered,  that  they  are  intended  for  the  guidance 
of  persons  who  are  not  lawyers ;  and  that  it  is  therefore 
unwise  to  insert  only  such  provisions  as  are  necessary 
to  exclude  the  application  of  rules  which  apply  where 
nothing  to  the  contrary  is  said.  The  articles  should  be 
so  drawn  as  to  be  a  code  of  directions,  *  to  which  the 
partners  may  refer  as  a  guide  in  all  their  transactions, 
and  upon  which  they  may  settle  among  themselves  dif- 
ferences which  may  arise,  without  having  recourse  in 
Courts  of  Justice. 

1.  The  nature  of  the  business,  should  always  be  stated. 
Upon  it  depends  the  extent  to  which  each  partner  is  to 
be  regarded  as  the  implied  agent  of  the  firm  in  his 
dealings  with   strangers;  and  upon  it  also  in  a  great 
measure  depends  the  power  of  a  majority  of  partners 
to  act  in  opposition  to  the  wishes  of  the  minority  (6). 

The  place  of  business,  should  also  be  stated;  and 
if  the  place  is  held  on  lease  which  will  expire  during 
the  partnership,  provision  should  be  made  for  the  re- 
newal of  the  lease,  or  for  the  acquisition  of  another 
place  of  business.  Otherwise  the  business  may  come 
to  a  premature  end  (c). 

2.  The  time  of  the  commencement  of  a  partnership. — 
Primd  facie,  articles  of  partnership,  like  other  instru- 
ments, take  effect  from   their  date;  and  if  they  are  ex- 
ecuted on  the  day  of  their  date,  and  contain  no  expres- 
sion indicating  when  the  partnership  is  to  begin,  it  must 
be  taken  to  commence  on  the  day  of  the  date  of  the 
articles,  and  parol  evidence  to  show  that  this  was  not 
intended  is  not  admissible  (d). 

It  occasionally  happens  that  it  is  expressly  declared 
by  the  partnership  articles  that  the  partnership  is  to 
date  from  a  specified  time,  either  prior  or  subsequent 
to  the  day  on  which  the  articles  are  executed.  The 
effects  of  such  a  declaration,  as  between  the  parties  to 
the  articles,  and  as  between  them  on  the  one  hand,  and 
third  persons  on  the  other,  are  by  no  means  the  same. 
As  between  the  parties  themselves  the  time  specified  is 
that  from  which  the  accounts  of  profits  and  losses  are 
to  date;  but  as  between  those  parties  and  third  persons 

(6)  See  ante,  p.  313,  ft  seq. 

(c)  See  Clements  v.  Norris,  8  Ch.  D.   129,  where  the  business 
was  to  be  carried  on  at  a  particular  place,  or  such  other  place  as 
the  partners  might  agree  upon,  and  they  disagreed. 

(d)  Williams  v.  Jones,  5  B.  &  C.  108.     If  the  articles  are  not 
dated,  parol  evidence  is  admissible  to  show  that  they  were  not  to 
take  effect  from  the  time  of  their  execution.     See  Davis  v.  Jones, 
17  C.  B.  625. 
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the  time  in  question  is  of  little  if  any  importance;  for  Bk.  III. 
an  agreement  that  a  partnership  shall  date  from  a  time  ^ap.  9- Sect- 
past  does  not  *  enure  to  the  benefit  of  creditors  (e);  J 
and  an  agreement  that  it  shall  date  from  a  time  future  [  *4l3] 
does  not  prejudice  them,  if,  in  fact,  the  parties  act  as 
partners  before  such  time  arrives  (/) 

It  occasionally  happens  that  an  agreement  for  a  part-  Formal  con- 
nership  is  drawn  up  and  signed,  but  a  more  formal  in-  tract  to  be 
strument  is  intended  to  be  executed.     If  in  a  case  'of  dra^11  UP- 
this  sort  the  execiation  of  the  formal  instrument  is  de- 
layed, the  commencement  of  the  partnership  is  not  nec- 
essarily delayed  also.     Whether  it  is  or  is  not  must  de- 
pend on  the  terms  of  the  preliminary  agreement;  for  by 
that  agreement  the  parties  are  bound,  and  its  terms  will 
regulate  their  rights  and  obligations  inter  se,  so  long 
as  the  more  formal  instrument  is  unexecuted  (g). 

3.  The  name  or  style  of  the  firm,  should  be  express-  3  The  style 
ed ;  and  it  should  be  declared  that  no  partner  shall  en-  of  the  firm, 
ter  into  an  engagement  on  behalf  of  the  firm  except  in 

its  name.  Such  an  agreement  is  capable  of  being  en- 
forced (h) ;  and  it  may  be  of  use  in  determining,  as  be- 
tween the  partners,  whether  a  given  transaction  is  to 
be  regarded  as  a  partnership  transaction  or  not. 

4.  The  duration  of   the   partnership. — If    the  time  4,  The  dura- 
for  which  the  partnership  is  to  endure  is  not  limited  to  tion  ot  tn? 

a  definite  period,  either  expressly  or  by  necessary  im-  Partnerslup. 
plication,  the  partnership  may  be  dissolved  at  the  will 
of  any  partner  («').  But  it  must  not  be  forgotten  that 
a  partnership  entered  into  for  a  definite  time  is  dis- 
solved  by  the  death  or  bankruptcy  of  any  one  of  its 
members  before  that  time  has  expired  (fc),  and  that  it 
is  therefore  necessary  to  provide  for  these  events  in  or- 
der  to  give  effect  to  the  agreement  as  to  time.1 

A  partnership  entered  into  for  a  certain  time,  and 
continued  after  that  time  has  expired,  is  a  partnership 
at  will  (I). 

5.  The  premium.—  The  points  to  be  attended  to  with  5-  The 
, „ , .  , ..,..,  ,. premium. 

(e)  Vere  v.  Ashby,  10  B.  &  C.  288. 
(/)  Battley  v.  Lewis,  1  Man.  &  Gr.  155. 
(g)  See  England  v.  Curling,  8  Beav.  133. 
(h)  See  Marshall  v.  Column,  2  J.  &  W.  268. 
(i)  Infra,  book  iv.  ch  1,  $  1, 
(*)  Ibid. 

(/)  Featherstonhaugh  v.  Fen  wick,  17  Ves,  307;  Neilson  v. 
Mossend  Iron  Co.,  11  App.  Ca.  298,  and  infra,  book  iv.  ch.  1,  \  1. 

1  The  courts  will  enforce  a  provision  that  in  the  event  of  the 
death  of  one  partner,  the  partnership  shall  nevertheless  continue, 
but  it  must  be  clearly  proved  and  carried  out,  Alexander  v. 
Lewis,  47  Texas,  481  (1877). 
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reference  to  this,  are,  1,  when,  to  whom,  and  how  it  is 
to  be  paid ;  and,  2,  whether  the  whole  or  any  part  of  it 
is  to  be  returned  in  *  any  and  what  events.  The  law 
relating  to  this  subject  has  been  already  noticed  (m). 

6.  The  capital  and  property  of  the  firm. — The  ar- 
ticles should  always  carefully  specify  what  is  and  what 
is  not  to  be  considered  partnership  property;  particu- 
larly where  one  partner  is,  or  is  to  be,  solely  entitled 
to  what  is  to  be  used  for  the  common  purposes  of  all. 
If  one  partner  is  entitled  to  land  which  is  to  become 
partnership  property,  it  is  usual  (in  order  to  prevent  a 
sale  to  a  person  for  value  without  notice),  to  have  that 
land  conveyed  or  assigned  to  trustees  for  the  firm;  but. 
as  between  the  partners  themselves,  all  that  is  requi- 
site is  to  declare  in  the  articles  that  the  land  shall 
form  part  of  the  assets  of  the  firm.  It  is  also  prudent 
to  declare  that,  as  between  the  real  and  personal  rep- 
resentatives of  any  deceased  partner,  his  share  shall  be 
deemed  personal  estate.  It  should  be  declared  that 
apprentice  fees  and  other  casual  payments  belong  to 
the  firm,  and  form  part  of  its  profits. 

If  the  firm  is  to  spend  money  on  the  separate  prop- 
erty of  one  of  the  partners,  the  right  of  the  firm  to  a 
lien  for  its  outlay  should  be  expressly  stipulated  for 
or  expressly  excluded  (n). 

A.  kind  of  property  which  is  difficult  to  deal  with, 
and  which  should  always  be  made  the  subject  of  an  ex- 
press agreement,  is  the  benefit  accruing  from  an  office 
or  appointment  obtained  by  one  of  the  partners.  For 
example,  in  the  case  of  a  firm  of  solicitors,  one  of  them 
may  be  a  clerk  to  some  turnpike  trust,  or  to  a  poor  law 
board,  or  he  may  hold  some  other  appointment  yield- 
ing a  salary.  Care  should  always  be  taken  to  specify 
whether  the  salary  is  to  belong  solely  to  the  partner 
holding  the  appointment,  or  whether  it  is  to  form  part 
of  the  partnership  assets  (o) ;  and  if  the  latter,  provi- 
sion should  be  made  for  the  payment  of  a  sum  by  the 
partner  holding  the  appointment  in  the  event  of  the 
dissolution  of  the  firm,  whilst  the  appointment  contin- 
ues. If  the  profits  of  the  office  are  *  partnership  as- 
sets, and  the  firm  is  dissolved  whilst  the  office  is  held 
by  one  of  its  members,  the  Court,  in  winding  up  the 
partnership,  will  leave  him  in  the  enjojunent  of  the 

(m)  Ante.  p.  64,  cf  seq. 

(n)  Ante,  pp.  330  and  384. 

(o)  See  Collins  v.  Jackson,  31  Beav.  645,  noticed  ante,  p.  331. 
•where  profits  arising  from  appointments  of  this  sort  were  held  to 
belong  to  the  partnership,  although  primd  facie  they  do  not. 
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office,  but  charge  him  with  its  value  in  his  account  with  Bk.  III. 
the  firm  (p).  Chap.  9.  Sect. 

When  a  partnership  is  formed  for  working  some  se-  _1_ , 

cret  and  unpatented  invention,  the  articles  should  spec-  Trade 
ify  to  whom  exclusively  the  right  of  working  such  in-  secretf> 
vention  shall  belong  in  the  event  of  dissolution.     For  ™ 
if  there  be  no  agreement  on  the  subject,  all  the  parties 
will  have  a  right  to'work  it,  in  opposition  to  each  other, 
there  being  no  ground  upon  which  any  of  them  can  be 
prevented  from  so  doing.     If,  however,  it  can  be  proved 
by  the  inventor  that  his  secret  was  to  be  kept  from  his 
co-partners,  or  that  they,  if  they  discovered  it,  were  not 
to  make  use  of  their  discovery,  they  will  not  be  allowed 
to  violate  the  agreement  into  which  they  have  entered, 
or  the  trust  reposed  in  them;  and  the  circumstance  that 
the  invention  has  not  been  patented  will  not  be  mate- 
rial (q). 

«  Good-ivill  is  a  kind  of  property  which  ought  also  to  Good-will, 
be  expressly  provided  for;  but  this  is  most  conveniently 
done  in  connection  with  the  dissolution  clauses  (r). 

The  proportions  in  which  the  capital  is  to  be  contrib-  Contribu- 
uted  by  the  partners,  and  the  proportions  in  which  they  tions  of 
are  to  be  entitled  to  it  when  contributed,  ought  also  to  capital. 
be  carefully  expressed.     It  by  no  means  follows  that 
the  partners  are  to  be  entitled  to  the  assets  in  the  pro- 
portions in  which  they  contribute  to  the  capital.     In- 
deed, if  no  express  declaration  tipon  the  subject  is  made, 
the  primd  facie  inference  is,  that  all  the  partners   are 
entitled  to  share  the  assets  (minus  the  capital)  equally, 
although  they  may  have  contributed  to  the  capital  un- 
equally (s). 

The  capital  should  be  expressed  to  be  so  much  money ;  Capital 
and  if  one  of  the  partners  is  to  contribute  lands  or  should  be 
goods  instead  of  money,  such  lands  or  goods  should  have  money. 
a  value  set  upon  them,  and  their  value  in  money  should 
be  considered  as  his  contribution.     If  this  be  not  done, 
the  articles  and  accounts  *and  the  proportions  in  which  [  *  416] 
profits  and  losses  are  to  be  shared  will  be  less  perspic- 
uous and  free  from  doubt  than  will  otherwise  be  the 
case;  and  the  partner  who  contributes  land  will  gener- 
ally be  inclined  to  look  upon  such  land  as  his,  and  not 
as  part  of  the  common  stock. 

When  the  articles  provide  that   each  partner  shall  Rules  as  to 

bring  in  so  much  capital,  or  do  some  other  specified  conditions 

precedent. 

(p)  See  Smith  v.  Mules,  9  Ha.  556;  Amblers  Bolton,  14  Eq.  427. 

(q)  See  Morison  v.  Moat,  9  Ha.  241. 

(r)  See  as  to  this,  infra-. 

(s)  Ante,  pp.  348,  et  scq.,  and  402-3. 
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Kemble  i: 
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thing,  the  question  sometimes  arises  how  far  the  fulfil- 
ment by  each  of  his  obligations  is  a  condition  precedent 
to  his  right  to  call  for  fulfilment  by  the  others  of  their 
obligations.  The  rules  laid  down  in  the  well-known 
note  to  Pordage  v.  Cole  (t),  must  be  applied  to  all  such 
cases.  These  rules  are  as  follows: — 

"  1.  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it, 
or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  hap- 
pen, before  the  thing  which  is  the  consideration  of  the  money  or 
other  act  is  to  be  performed,  an  action  may  be  brought  for  the 
money  or  for  not  doing  such  other  act  before  performance  ;  for  it 
appears  that  the  party  relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  precedent ;  and  so  it  is  where 
MO  time  is  fixed  for  performance  of  that  which  is  the  consideration 
of  the  money  or  other  act. 

"2.  When  a  day  is  appointed  for  the  payment  of  money,  &c., 
and  the  day  is  to  happen  after  the  thing  which  is  the  considera- 
tion of  the  money,  &c.,  is  to  be  performed,  no  action  can  be  main- 
tained for  the  money,  <ic.,  before  performance. 

"  3.  Where  a  covenant  goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in 
damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  defend- 
ant, without  averring  performance  in  the  declaration. 

' '  4.  But  where  the  mutual  covenants  go  to  the  whole  considera- 
tion on  both  sides,  they  are  mutual  conditions,  and  the  perform- 
ance must  be  averred. 

"  5.  Where  two  acts  are  to  be  done  at  the  sajne  time,  as  where 
A.  covenants  to  convey  an  estate  to  B.  on  such  a  day,  and  in  con- 
sideration thereof  B.  covenants  to  pay  a  sum  of  money  on  the 
same  day,  neither  can  maintain  an  action  without  showing  per- 
formance of,  or  an  offer  to  perform,  his  part,  though  it  is  not  cer- 
tain which  of  them  is  obliged  to  do  the  first  act  ;  and  this  par- 
ticularly applies  to  all  cases  of  sale." 

In  conformity  with  these  rules,  it  was  held,  in  Sta- 
vers v.  Curling  (u),  that  the  plaintiff  who  had  cove- 
nanted to  proceed  on  a  whaling  voyage,  and  to  obey  the 
instructions  of  the  *defendants,  but  who  had  not  obeyed 
them,  could  nevertheless  maintain  an  action  against 
them  for  the  share  of  the  profits  which  they  had  cove- 
nanted to  pay  him,  although  they  had  only  covenanted 
to  pay  him  on  the  performance  by  him  of  his  covenants. 

So  in  Kemble  v.    M ills  (x),  where  two  persons  had 

(0  1  Wms.  Saund.  320  a. 
(«)  3  Bing.  N.  C.  355. 

(x)  Kemble  v.  Mills,  9  Dowl.  446.  Compare  Marsden  v.  Moore, 
4  H.  &  N.  500. 


USUAL  CLAUSES.  491 

agreed  to  become  partners,  and  one  of  them  was  to  Bk.  III. 
bring  in  2000/.,  and  do  certain  things,  and  the  other  Chap.  9.  Sect. 

was  to  bring  in  5000 /.,  it  was  held  that  an  action  lay  J 

for  non-payment  of  the  5000Z.,  although  the  plaintiff 
did  not  state  that  he  had  brought  in  his  2000Z.,  or  had 
done  any  other  of  the  acts  which  he  had  agreed  to  do. 

Capital  is  sometimes  agreed  to  be  brought  in  in  the  Bringing  in 
shape  of  good  debts.  Where,  on  the  formation  of  a  so  much  in 
partnership,  it  was  agreed  that  one  of  the  partners  g°°d  debts, 
should  bring  in  40,OOOZ.  of  good  debts,  and  that  sum 
was  owing  to  him  by  persons  who  continued  customers 
of  the  firm  after  its  formation,  and  became  indebted 
to  it,  and  who^in  time  paid  it  40,OOOZ.  and  more,  it  was 
held  that  this  sum  had  been  brought  in  as  agreed.  For 
nothing  having  been  said  as  to  the  accounts  on  which 
the  payments  were  made,  and  each  customer's  account 
having  been  kept  in  such  a  way  as  to  form  one  single 
continuous  account,  the  40,OOOZ.  was  treated  as  having 
been  paid  in  discharge  of  the  earliest  items  in  their  re- 
spective accounts;  or,  in  other  words,  in  discharge  of 
the  debts  owing  to  the  partner  who  undertook  to  bring 
him  that  amount  of  good  debts,  and  not  in  discharge 
of  the  subsequent  debts  contracted  with  the  firm  (y). 

In  Cooke  v.  Benbow,  a  father,  who  was  in  business,  Cooke  v. 
took  his  sons   into   partnership,  and  agreed  to  bring  Benbow. 
into  the  business  all  the  capital,  plant,  and  stock  in 
trade  then  and  usually  employed  by  him  in  the  busi- 
ness.    In  estimating  the  capital,  the  book  debts  due  to 
the  father  were  valued  at  twenty  per  cent,  below  their 
nominal  amount,  but  they,  in  fact,  realized  more;  and 
it  was  held  that  the  surplus  constituted  part  of  *  the  [  *  418] 
father's  capital,  and  not  part  of  the  profits  of  the  part- 
nership (z). 

When  a  person  is   about  to  enter  a   firm,  he  some-  Guarantee 
times  requires  a  guarantee  that  its  debts  do  not  exceed  against 
a  certain  sum.     If  such   a  guarantee   is  given,  and  it  debts, 
turns  out  that  the  debts  of  the  firm  exceeded  the  sum 
mentioned  at  the  time  in  question,  the  guarantor  is  lia- 
ble to  an  action;  and  the  amount  of  damages  which  the 
plaintiff  is  entitled  to  recover  is  the  loss   he  has  sus- 
tained in  consequence  of  the  excess  of  debts  above  the 
sum  mentioned;  but  not  the  loss  he  may  have  suffered 
by  having  joined  the  firm  (a). 

7.  Interest,  allowances,  &c. — The  allowance  of  inter - 

(y)  Toulmin  v.   Copland,  2  Cl.  &  Fin.    681  ;  S.  C.,  3  Y.  &  C. 
Ex.  636. 

(z)  Cooke  v.  Benbow,  3  De  G.  J.  &  Sm.   1. 
(a)  Walker  v.  Broadhurst,  8  Ex.  889. 
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est  on  capital  and  on  advances  should  be  made  the  sub- 
ject of  special  agreement.  The  interest  should  be  made 
payable  before  the  profits  to  be  divided  are  ascertained, 
and  the  interest  on  advances  •  should  be  made  payable 
before  interest  on  capital  (6). 

Most  articles  of  partnership  contain  a  clause  author- 
izing each  partner  to  draw  out  of  the  partnership  funds 
a  certain!  sum  per  month  for  his  own  private  purposes.1 
Such  a  clause  should  provide  for  the  repayment  with 
interest  of  whatever  may  be  drawn  out  in  excess  of  the 
sum  mentioned. 

The  articles  should  also  specify  what  expenses  are  to 
be  borne  by  the  firm;  and  particular  notice  should  be 
taken  of  allowances  of  an  unusual  kind,  but  which  the 
partners  may  intend  shall  be  made,  e.  g.,  an  allowance 
for  treating  customers,  for  management,  for  rent,  main- 
tenance of  servants,  &c.,  &c.  (c). 

8.  •  Conduct  and  powers  of  the  partners. — It  is  the 
practice  to  insert  in  partnership  articles  an  express 
covenant  by  each  partner  to  be  true  and  just  in  all  his 
dealings  with  the  others.  This,  however,  is  always  im- 
plied; and  the  clause  in  question  is  of  little  use  in  a 
legal  point  of  view,  although  it  may  serve  to  remind 
the  partners  of  their  mutual  obligations  to  good  faith. 

The  effect  of  the  clause  in  creating  a  specialty  debt 
is  very  *  limited.  In  Poiudrell  v.  Jones  (d)  two  part- 
ners covenanted  that  they  respectively  would  be  true 
and  just  to  each  other  in  all  their  contracts,  reckonings, 
receipts,  payments,  and  dealings;  and  each  bound  him- 
self to  the  other  in  the  penal  sum  of  5000Z.  for  the  due 
performance  of  the  covenants  in  the  articles.  One  of 
the  partners  became  greatly  indebted  to  the  firm  in  re- 
spect of  receipts  by  him  on  its  account.  It  was  con- 
tended that  the  debt  was  a  specialty  debt  by  reason  of 
the  covenant  above  referred  to;  but  it  was  held  that 
the  debt  was  only  a  specialty  debt  to  the  extent  of 
5000Z.,  the  amount  of  the  penalty  in  which  each  part- 
ner was  bound  to  the  other,  and  that  the  residue  of  the 
debt  was  a  simple  contract  debt  only. 

(6)  See,  as  to  interest,  when  there  is  no  agreement  to  allow  it, 
ante,  p.  389. 

(c)  Ante,  p.  383. 

(d)  Powdrell  v.  Jones,  2  Sin.  &  G.  305. 

1  A  provision  that  a  partner  shall  be  at  liberty  to  withdraw 
only  so  much  as  may  be  necessary  for  his  private  expenses  has 
been  held  not  to  cover  furniture,  carriages,  plate,  &c..  but  only 
family  expenses  and  the  cost  of  educating  children.  Stoughton 
v.  Lynch,  1  Johns.  Ch.  467  (1815). 
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It  is  useful  to  state  who  is  to  have  the  power  of  hir-  Bk.  III. 
ing  and  dismissing  servants  (e).  Chap.  9.  Sect. 

The  time  and  attention  which  the  partners  are  to  give  1L 

to  the  affairs  of  the  firm  should  be  expressly  mentioned  ;  Amount  of 
especially  if  one  of  them,  is  to  be  at  liberty  to  give  less  attention  to 
of  his  time  and  attention  than  the  others.1     Inattention  ag-^g^f  the 
to  business  by  reason  of  illness  is.  however,  no  breach  firm. 
of  an  agreement  to  attend  to  it  (/). 

It  is  usual  to  insert   in  partnership  articles  a  clause  stipulations 
prohibiting  any  partner  from  doing  certain  things  with-  that  one 
out  previously  obtaining  the  consent  of  the  others  ;  e.  partner  shall 
g.,  becoming  surety,  releasing  debts,  speculating  in  the  "^j^ 
funds,  drawing,  accepting,  or  indorsing  bills,  otherwise  things  with- 
than  in  the  usual  course  of  busines,  &c.,  &c.  out  the  con- 

An  agreement  not  to  carry  on  any  other  business  is  sent  °*  the 
binding  and  can   be  enforced  ;  but  a  breach  of  it  does  ° 

not  necessarily  involve  a  liability  to  account  to  the  firm  ASr^ement 
.       ,,  ...  J  ,     .      ,    .  .,     •',  .    ,          .     not  to  carry 

for  the  profits  derived  from  the  business  carried  on  in  on  any  Otb.er 

violation  of  the  agreement  (g).  business. 

If  the  number  of  partners  exceeds  two,  the  major-  Majority, 
ity  should  be  expressly  entrusted  with  the  power  of  de- 
ciding what  shall  be  done  as  regards  any  matter  in  dis- 
pute between  the  partners,  and  relating  to  the  business 
of  the  partnership,  as  *  defined  by  the  articles  (h).  I  42UJ 
It  is  difficult  to  lay  down  a  general  rule  for  the  deter- 
mination of  what  is  to  be  done  if  the  partners  are 
equally  divided.  Articles  of  partnership,  as  usually 
drawn,  are  silent  upon  this  question  ;  but  if  it  were  de- 
clared that  in  such  a  case  matters  should  be  left  in 
statu  quo,  probably  some  little  assistance  would  be 
given  to  the  preservation  of  peace  and  good  will. 

9.  Partnership  books. — In  order  to  prevent  any  dis-  9.  Custody  to 
putes  as  to  the  custody  of  the  partnership  books,  it  is  the  part- 
advisable  to  declare  that  they  shall  be  kept  at  the  office  shiP  books-  , 
of  the  partnership,  and  that  each  partner  shall  have 
free  access  to  them.     A  Court  will  restrain  the  removal 

(e)  See  ante  p.  313. 

(/)  Boast  v.  Firth,  L.  E.  4  C.  P.  1 ;  Eobinson  v.  Davidson,  L. 
R.  6.  Ex.  269. 

(g)  Dean  v.  Macdowell,  8  Ch.  D.  345,  and  see  ante,  book  iii. 
ch.  2,  g  2. 

(h)  See  as  to  the' powers  of  a  majority,  ante,  p.  313,  et  seq.,  and 
Falkland  v.  Cheney,  5  Bro.  P.  C.  476,  which  turned  on  the  word- 
ing of  the  articles. 

1  In  McFerran  v.  Filbert,  102  Pa.  St.  73  (1883),  it  was  held 
that  where  a  partner  in  a  professional  firm  reserves  the  right  to 
carry  on  any  other  business  and  to  absent  himself  as  he  sees  fit, 
he  can  cease  business  altogether  and  move  away  without  aban- 
doning the  firm. 
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Bk.  III.  or  detention  of  the  partnership  books  contrary  to  an 
Chap.  9.  Sect.  express  agreement  entered  into  by  the  partners  (i) ;  and 

J even  in  the  absence  of  any  special  agreement,  the  Court 

will  probably  interfere,  for  it  is  an  implied  obligation 
on  the  part  of  every  partner  not  to  exclude  his  co-part- 
ners from  access  to  the  books  of  the  firm  (k). 

10.  Accounts  10.  Accounts. — The  object  of  taking  partnership  ac- 
to  be  kept  counts  is  two-fold,  viz.,  1.  To  show  how  the  firm  stands 
and  taken.  as  regards  strangers  ;  and  2.  To  show  how  each  part- 
ner stands  towards  the  firm.  The  accounts,  therefore, 
which  the  articles  should  require  to  be  taken,  should 
be  such  as  will  accomplish  this  two-fold  object.  The 
articles  should  consequently  provide,  not  only  for  the 
keeping  of  proper  books  of  account,  and  for  the  due 
entry  therein  of  all  receipts  and  payments,  but  also  for 
the  making  up  yearly  of  a  general  account,  showing  the 
then  assets  and  liabilities  of  the  firm,  and  what  is  due 
to  each  partner  in  respect  of  his  capital  and  share  of 
profits,  or  what  is  due  from  him  to  the  firm,  as  the  case 
may  be. 

Accounts  In  order,  moreover,  to  prevent  accounts  which  have 

agreed  to  not  been  once  fairly  taken  and  settled  from  being  after- 
to  be  re-  wards  disputed,  the  articles  usually  declare  that  an  ac- 
opened.  count  when  signed  shall  be  treated  as  conclusive  ;  or 

*  421]  not  be  opened  except  for  some  *  manifest  error  discov- 
ered within  a  given  time.  A  provision  to  this  effect  is 
extremely  useful,  and  should  never  be  omitted  (I) ;  but 
however  stringently  it  may  be  drawn,  no  account  will 
be  binding  on  any  partner  who  may  have  been  induced 
to  sign  it  by  false  and  fraudulent  represeotations,  or  in 
ignorance  of  material  circumstances,  dishonorably  con- 
cealed from  him  by  his  co-partners  (ra).  Where,  how- 
ever, all  parties  act  bond  fide  such  clauses  are  opera- 
tive; but  the  usual  provision  as  to  manifest  errors  ap- 
plies only  to  errors  in  figures  and  obvious  blunders,  not 
to  errors  in  judgment,  e.  g.,  in  treating  as  good,  debts 
which  ultimately  turn  out  to  be  bad,  or  in  omitting 
losses  not  known  to  have  occurred  (n}.  All  errors  are 

(i)  See  Taylor  v.  Davis,  3  Beav,388,  note  ;  Greatrex  v.  Great- 
rex,  1  De.  G.  &.  Sm.  692. 

(k)  In  Greatrex  v.  Greatrex,  1  De  G.  &  Sm.  692,  it  does  not 
appear  whether  any  express  agreement  as  to  the  custody  of  the 
books  had  been  entered  into  or  not. 

(I)  See  the  obs.  of  V.-C.  Bacon  in  London  Financial  Ass.  r. 
Kelk,  26  Ch.  D.  151. 

(m)  See  Oldaker  v.  Lavender,  6  Sim.  239  ;  Blisset  v.  Daniel, 
10  Ha.  493. 

(w)  See  Ex  parie  Barber,  5  Ch.  687  ;  Laing  v.  Campbell,  36 
Beav.  3,  where,  however,  there  were  no  articles. 
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manifest  when  discovered  ;  but  such  clauses  as  those  Bk.  III. 
here  alluded  to  are  intended  to   be  confined  to  over-  Chap.  9-  Sect. 

sights  and  blunders,  so  obvious  as  to  admit  of  no  dif-  J 

ference  of  opinion. 

Moreover,  an  account  may  be  conclusive  for  one  pur-  Accounts 
pose,  although  not  for  another,  e.g.,  for  the  purpose  of  conclusive 
calculating  the  profits  to  be  divided  so  long  as  the  firm  ^or  one  Pur" 
is  unchanged,  but  not  for  calculating  the  total  amount 
to   be  paid  to   a  partner  on  his  expulsion  from  the 
firm  (o). 

So,  from  the  fact  that  nothing  is  reckoned  for  good- 
will in  taking  annual  accounts  with  a  view  to  a  divi- 
sion of  profits,  it  does  not  follow  that  the  good- will  is 
not  to  be  reckoned  on  a  dissolution  of  the  partnership 
by  the  death  or  retirement  of  a  partner  (p).  Nor  does  it 
follow  that  because  profits  and  losses  are  annually  di- 
vided equally,  the  losses  on  a  final  winding  up  are  to 
be  divided  equally,  without  reference  to  the  capitals  of 
the  partners  (q). 

A  most  important  and  instructive  case  on  this  sub-  Covently  v. 
ject  is  Coventry  v.  Barclay  (r).  There  it  was  provided  Barclay, 
that  accounts  *  should  be  taken  and  signed  yearly,  and  [  *  422] 
not  be  afterwards  disputed,  and  that  on  the  death  of  a 
partner  the  survivors  should  be  at  liberty  to  take  his 
share  at  its  value,  according  to  the  last  annual  account 
preceding  his  death.  The  partners  were  accustomed 
in  their  annual  accounts  to  put  a  nominal  value  on 
their  plant  and  stock  in  trade,  and  to  carry  over  a  por- 
tion of  their  profits  to  a  separate  account,  in  order  to 
form  a  reserve  fund  to  answer  unforeseen  losses. 
Shortly  before  the  death  of  one  of  the  partners,  the 
others  bond  fide  made  up  an  annual  account  in  the 
usual  way,  and  sent  him  a  copy  of  it,  which  he  never 
signed,  but  never  in  any  way  disapproved.  It  was 
held  (both  by  Lord  Roinilly  and  Lord  Westbury)  that 
the  executors  of  the  deceased  partner  were  bound  by 
the  nominal  valuation  of  the  stock,  &c.,  but  (by  Lord 
"Westbury,  reversing  the  decision  below)  that  they  were 
entitled  to  a  share  of  the  surplus  of  the  reserve  fund 
after  paying  the  losses,  &c.,  to  meet  which  it  was  cre- 
ated. 

(o)  Ante,  pp.  401,  402;  Blisset  v.  Daniel,  10  Ha.  493.  Com- 
pare Coventry  v.  Barclay,  infra. 

(p)  Wade  v.  Jenkins,  2  Giff.  509.  Compare  Steuart  v.  Glad- 
stone, 10  Ch.  D.  626. 

(q)  Binney  v.  Mutrie.  12  App.  Ca.  160;  Wood  v.  Scoles,  1  Ch. 
369. 

(r)  33  Beav.  1,  and  on  appeal,  3  De  G.  J.  &  Sm.  320.  See, 
also,  Ex  parte  Barber,  5  Ch.  687. 
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Bk.  III. 
Chap.  9.  Sect. 
2. 

Accounts  not 
signed. 

11.  Retiring 
from  the 
firm. 


Power  to  * 
sell  share. 


[*423] 


Co-partners 
to  have  re- 
fusal of 
share. 
Cassels  v. 
Stewart. 


The  accounts  having,  in  this  case,  been  taken  bond 
fide  and  in  the  usual  way,  and  no  errors  being  suggest- 
ed, the  absence  of  the  deceased  partner's  signature  was 
treated  as  of  no  importance,  for  he  could  not  properly 
have  refused  to  sign  them  (s). 

11.  Retiring. — In  the  absence  of  a  special  provision 
enabling  a  partner  to  retire,  there  is  no  method  by 
which  he  can  do  so  without  a  general  dissolution  and 
winding  up  of  the  firm;  unless,  of  course,  some  agree- 
ment can  be  made  between  all  the  partners  at  the  time 
of  retirement.  Moreover,  as  will  be  seen  hereafter  (£), 
a  partnership  which  has  been  entered  into  for  a  defi- 
nite time,  cannot  be  dissolved  at  the  will  of  any  mem- 
ber. It  is  obviously,  therefore,  in  many  cases  neces- 
sary to  insert  in  the  articles  a  special  clause  enabling 
a  partner  to  retire,  and  defining  the  terms  on  which,  as 
between  himself  and  co-partners,  he  is  to  be  at  liberty 
so  to  do  (u). 

If  it  is  provided  that  a  partner  may  sell  his  share, 
and  no  restrictions  are  mentioned,  he  may  sell  to  any 
one  he  likes,  even  to  a  pauper;  and  on  giving  his  co- 
partners notice  of  his  withdrawal  from  the  firm,  he  will 
cease  to  be  a  member  thereof  as  between  himself  and 
them;  even  although  the  purchaser  *from  him  does 
not  come  forward  and  take  his  place  as  a  partner  in 
the  firm  (x).1 

It  is  sometimes  declared  that  a  partner  who  is  de- 
sirous of  retiring  shall  offer  his  share  to  his  co-partners 
before  selling  it  to  any  else.2  , 

In  a  recent  Scotch  case  a  clause  of  this  kind  was  held 
not  to  preclude  one  of  the  continuing  partners  from 
buying  for  himself  the  share  of  the  outgoing  part- 
ner (y). 

is)  The  same  thing  occurred  in  Ex  parte  Barber,  5  Ch.  687. 
t)  Book  iv.  ch.  1,  I  1. 
u)  As  to  the  interest  in  the  goodwill  where  nothing  is  said 
about  it,  see  infra. 

(x)  Jefferys  v.  Smith,  3  Russ.  158,  ante,  p.  365. 
(y)  Cassels  v.  Stewart,  6  App.  Ca.  64.     The  clauses  were  not  so 
worded  as  to  prevent  such  a  sale. 

1  After  dissolution,  a  proviso  in  the  partnership  articles  that 
no  partner  shall  sell  his  interest  in  the  firm  without  consent  of 
his  associates  is  inoperative.  Noonan  v.  McNab,  30  Wis.  277  (1872). 

z  The  fact  that  in  such  a  case  the  continuing  partners  refuse  to 
purchase  does  not  give  the  retiring  partner  a  right  to  drag  a 
stranger  into  the  firm.  McGlensey  v.  Cox,  1  Phila.  387. 

A  provision  that  on  the  death  of  one  partner  his  co-partner 
shall  succeed  to  all  his  interest  in  the  firm,  becoming  debtor  for 
its  value  to  the  estate  of  the  deceased,  has  been  held  valid.  Gaut 
v.  Reed,  24  Texas,  46  (1859). 
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In  Homfray  v.  Fothergill  (z),  the  articles  provided  Bk.  III. 
that  the  offer  should  be  made  first  to  the  other  partners  Cnap.  9.  Sect. 

collectively  ;  and  if  they  should  decline,  then  to  those  _J 

desirous  of  collectively  purchasing  ;  and  if  none  such,  Homfray  v 
then  to  the  partners  individually.     It  was  held  that  an  Fothergill. 
offer  by  one  partner  to  all  the  others  was  equivalent  to 
an  offer  to  all  of  them,  and  also  to   such  of  them   as 
might  be  desirous  of  buying,  and  that  one  of  them  hav- 
ing declined  to  buy,  the  others  were  at  liberty  to  do  so, 
although  no  fresh  offer  to  sell  to  them  had  been  made, 
and  the  retiring  partner  refused  to  make  such  offer. 

In  Glassington  v.  Thwaites  (a),  the  articles  provided  How  notice 
that  no  share  should  be  disposed  of  by  any  partner  mav  ^° 
until  one  month  after  notice  in  writing  under  his  hand  ^ en'. 
had  been  given  to  the  other  proprietors  at  a  monthly 
meeting.     A  partner  desirous  of  selling  his  share,  wrote 
a  notice  to  that  effect  in  a  book  which  was  produced  at 
monthly  meetings,  and  which  all  the  partners  had  at 
all  times  power  to  inspect.     It  was  held  that  the  notice 
so  given  was  sufficient,  even  although  the  book  was  not 
seen  by  all  the  partners.     As  a  general  rule,  however, 
notice  should  be  given  to  each  partner  individually  (6). 

Where  two  persons  became  partners,  and  agreed  that  $aie  jf  Og-er 
in  the  case  of  the  death  of  either,  the  other  should  buy  is  declined, 
his  share,  or  if  he  declined  so  to  do,  then  that  the  share  Featherston- 
of   the   deceased    should   be  sold  to  any  person   who  haugh  v. 
might  choose  to  buy  it,  one  of  the  partners  died,  and  rurner- 
the  survivor  declined  to  buy  his  share,  or  to  enter  into 
partnership  with   any  purchaser  of   it.     Under  these 
circumstances,  the  Court,  at  the  suit  of  the  *  executor  of  [  *  424] 
the  deceased  partner,  decreed  a  sale  of  his  share,  and 
directed  that,  if  no  bondafide  sale  could  be  effected,  an 
account  should  be  taken  in  order  to  ascertain  the  value 
of  such  share.     No  sale  being  effected,  and  the  accounts 
having  been  taken,  the  surviving  partner  was  decreed 
to  pay  the  amount  of  the  share  of  the  deceased  and  the 
costs  of  the  suit  (c). 

Articles  of  partnership  frequently  contain  a  clause  Declaring 
to  the  effect,  that  in  case   a  partner  is  desirous  of  re-  option  to 
tiring,  he  shall  give  so  many  months'  notice  to  his  co   purchase, 
partner,  who  shall  have  the  option  of  purchasing  the 
share  of  the  retiring  partner.     If  such  a  clause  is  acted 
on,  and  a  partner  notifies  his  desire  to  retire  to  his  co- 
partner, and  the  latter  declares  his  option  to  purchase 

(z)  1  Eq.  567. 

(a)  Coop.  temp.  Brougham,  115. 
(6)  Ib. 

(c)  Featherstonhaugh  v.  Turner,  25  Beav.  382. 
*  9  LAW   OF   PARTNERSHIP. 
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P^nlarging 
time  for 
purchasing. 


Bk.  III.  the  share  of  the  retiring  partner,  a  contract  is  thereby 
Chap.  9.  Sect,  concluded  between  them,  from  which  neither  can  de- 
li  part  without  the  consent  of  the  other  (d)  Conse- 
quently, the  retiring  partner  cannot  withdraw  his  notice 
and  dissolve  the  partnership  under  some  other  clause 
in  the  deed  (d.)  Even  if  the  co-partner  who  is  to 
purchase  the  other's  share  infringes  partnership  ar- 
ticles, the  Court  will  not  willingly  interfere  and  dissolve 
the  partnership  ;  although,  if  the  partner  who  is  to 
retire  conducts  himself  so  as  to  prejudice  the  business 
and  exclude  the  other,  the  Court  will  interpose  for  the 
protection  of  the  latter  ;  for  otherwise  the  business  to 
which  he  is  shorM}  to  be  solely  entitled  may  be  en- 
tirely ruined  (e). 

With  respect  to  the  exercise  of  aright  of  pre-emption, 
it  must  be  borne  in  mind  that  if  the  right  is  to  be 
exercised  within  a  given  time  it  cannot  be  exercised 
afterwards,  unless  the  time  has  been  enlarged  by  the 
parties  themselves.  Courts  will  not  extend  the  time  on 
the  ground  that  it  was  accidentally  allowed  to  slip 

by  (/)• 

Where  an  offer  to  sell  was  made  to  a  person  who 
became  lunatic  after  it  was  made,  but  before  the  time 
for  accepting  it  had  expired,  it  was  held  that  his  com- 
mittee was  not  *  entitled  to  -an  extension  of  such  time, 
nor  to  a  renewal  of  the  offer  (g). 

12.  Dissolving  the  firm. — Where  the  articles  expressly 
stipulate  that  it  shall  be  lawful  for  either  partner  to 
dissolve  the  partnership  upon  the  commission  by  the 
other  of  certain  specifically  forbidden  acts,  the  partner- 
ship may  of  course  be  determined  if  either  partner 
does  these  acts.  But  this  clause,  like  any  other,  may 
be  waived  by  mutual  consent ;  and  even  if  not  waived, 
advantage  cannot  be  taken  of  it  to  dissolve  the  part- 
nership on  the  ground  of  the  commission  of  any  for- 
bidden act  after  the  lapse  of  any  considerable  time 
since  such  act  came,  to  the  knowledge  of  the  partner 
seeking  to  avail  himself  of  it  (h). 

(d)  See   Warder   v.    Stilwell,   3   Jur.   N.  S.  9,  V.  C,  Stuart ; 
Homfray  v.  Fothergill,  ante  p.  423. 

(e)  See  Warder  v.  Stilwell,  3  Jur.  N.  S.  9. 

(/)  See,  on  this  subject.  Brooke  v.  Garrod,  2  De  G.  &.  J.  G2  ; 
Lord  Ranelaugh  v.  Melton,  2  Dr.  &  Sm.  278. 

(g)  Rowlands  v.  Evans,  and  Williams  v.  Kowlands,  30Beav.  302. 

(h)  See  Anderson??.  'Anderson,  25  Beav.  190,  which  must  not  be 
considered  as  an  authority  for  the  doctrine  that  the  Court  will 
not  hold  partners  to  their  articles.  The  notice  to  dissolve  in 
that  case  was  given  six  months  after  the  commission  of  the  act 
complained  of,  and  not  on  account  of  such  act,  but  in  conse- 
quence of  other  disputes. 


[*425] 

12.  Dissolv- 
ing the 
firm. 
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It  is  not  unusual  to  provide  for  a  dissolution  or  re-  Bk.  III. 
tirement  in  case  a  partner  shall  become  insolvent.    The  Chap.  9-  Sect. 

word  insolvent,  unless  controlled  by  the  context,  means  _! 

unable  to  pay  debts,  in  the  ordinary  acceptation  of  that  In  case  of 
phrase.     A  person  may  therefore  be  insolvent,  although  insolvency, 
his  assets,  if  all  turned  into  money,  might  enable  him 
to  pay  his  debts  in  full  (i]  ;  and  although  he  has  not 
been   adjudicated  bankrupt  or  compounded   with  his 
creditors  (k).     But  a  person  is  not  deemed  insolvent 
merely  because  he  keeps  renewing  a  bill  which  he  can- 
not conveniently  meet  (I). 

•   A  clause  enabling  any  partner  to  determine  the  part-  Giving 
nership  by  giving  notice  to  the  others,  may  be  acted  on,  notice  where 
although  one  of  the  firm  has  become  insane  ;  for  the 
partner  serving  the  notice  is  not  bound  to  find  under- 
standing for  him  who  is  served  (m). 

*  A  notice  once  given  cannot  be  withdrawn  except  by  [  *  426] 
consent  (n).  Withdrawal 

A  notice  to  dissolve  on  a  giVen  day  of  the  week,  and      llotlce- 
a  given  day  of  the  month,  is  bad  if  there  is   any  mis-  ' 
take  in  either  date  ;  e.g.,  a  notice  to  dissolve  on  Mon- 
day the  9th  is  bad,  if  the  9th  falls  on  a  Friday  (o). 

In  a  case  where  it  was  provided  that  the  dissolution  Dissolution 
should  be  by  deed,  it  was  held  that  a  submission   by  to  be  by 
deed  of  all  matters  in  dispute  between  the  partners,  deed- 
and  an  award  under  seal  made  upon  that  submission 
dissolving  the  partnership,  had  the  effect  of  dissolving 
it,  although  nothing  was  said  about  dissolution  in   the 
submission  (p). 

When  power  is  given  to  retire  or  dissolve  the  firm,  Signing 
or  to  expel  a  partner  from  it,  power  should  also  be  given  notices  of 
to  any  partner  to  sign,  in  the  name  of  himself  and  co-  dissolution, 
partners,  a  notice  of  dissolution  for  insertion  in  the 
"Gazette"  (q). 

13.  Expelling. — In  order  that  an  objectionable  part-  13.  Powers  of 
ner  may  be  summarily  got  rid  of,  clauses  are  sometimes  expulsion. 

(i)  See  per  Le  Blanc,  J.,  in  Baylay  v.  Schofield,  1  M.  &  S.  338. 

(k)  See  Parker  v.  Gossage,  2  C.  M.  &  R.  617,  and  Biddlecombe 
v.  Bond,  4  A.  &  E.  332,  in  which  it  was  held  that  "insolvent " 
had  not  the  technical  meaning  of  having  taken  the  benefit  of 
the  act  for  the  relief  of  insolvent  debtors. 

(/)  Cutten  v.  Sanger,  2  Y.  &  J.  459;  and  see  Anon.,  1  Camp.  492. 

(m)  Roberson  v.  Lockie,  15  Sim.  285. 

(ft)  Jones  v.  Lloyd,  18  Eq.  265. 

(o)  Watson  v.  Bales.  23  Beav.  294. 

(p)  Hutchinson  f.  Whitfield,  Hayes  (Ir.  Ex.),  78. 

(q)  See  Troughton  v.  Hunter,  18  Beav.  470.  The  Court,  will, 
however,  compel  a  partner  to  do  this  on  a  dissolution,  Hendry  v. 
Turner,  32  Ch.  D.  355. 
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Bk.  III.  inserted  providing  for  expulsion  in  certain  events.1  The 
Chap.  9.  Sect.  (}ourt  cannot  control  the  exercise  of  a  power  to  expel 
'' if  it  is  exercised  bond  fide  (r).  But  all  clauses  con- 
ferring such  a  power  are  construed  strictly,  on  account 
of  the  abuse  which  may  be  made  of  them,  and  of  the 
hardship  of  expulsion  ;  and  the  Court  will  never  allow 
a  partner  to  be  expelled  if  he  can  show  that  his  co- 
partners, though  justified  by  the  wording  of  the  expul- 
sion clause,  have,  in  fact,  taken  advantage  of  it  for  base 
and  unworthy  purposes  of  their  own,  and  contrary  to 
that  truth  and  honour  which  every  partner  has  a  right 
to  demand  on  the  part  of  his  co-partners.  In  Blisset  v. 
Daniel  (s),  the  expulsion  clause  was  as  follows  : — 


Blisset  v. 
Daniel. 


[  *  427] 


"That  it  shall  be  lawful  for  the  holders  of  two-thirds  or  more 
of  the  shares  for  the  time  being,  from  time  to  time  to  expel  any 
partner,  by  giving  *  to,  or  leaving  for  him,  at  his  then  or  last 
place  of  abode  in  England  or  Wales,  a  notice  in  writing  under 
their  hands  of  such  expulsi6n,  which,  in  such  event  shall  operate 
from  and  at  the  time  of  the  giving  or  leaving  such  notice,  and 
shall  be  in  the  following  form,  namely,  '  We  do  hereby  give  you 
notice  that  you  are  hereby  expelled  from  the  partnership  carried 
on  under  the  firm  of  John  Freeman  and  Copper  Company.  Wit- 
ness our  hand  this day  of .'  ': 

The  power,  therefore,  was  in  the  most  general  terms ; 
no  reasons  for  its  exercise  were  required  to  be  given,  no 
meetings  or  deliberations  were  declared  to  be  necessary, 
before  serving  the  notice.  The  holders  of  two-thirds 
of  the  shares  signed  a  notice  in  the  form  prescribed, 
and  served  it  on  the  partner  whom  they  desired  to  ex- 
pel. They  gave  no  reasons,  and  relied  upon  the  clause 
set  out  above.  But  it  appeared  that  they  desired  to  get 
rid  of  their  co-partner,  not  because  so  to  do  was  in  any 
sense  for  the  benefit  of  the  firm  in  a  mercantile  point 
of  view,  but  because  he  objected  to  the  appointment  of 
one  of  his  co-partner's  sons  as  co-manager  with  his 
father.  It  further  appeared  that  the  offended  father 
had  complained  to  the  other  partners  behind  the  back 
of  the  expelled  partner,  and  had  prevailed  upon  them 
to  sign  the  notice,  intimating  that  either  the  expelled 

(r)  Russell  v.  Russell.  14  Ch.  D.  471;  Steuart  v.  Gladstone,  10 
ib.  626. 

(«)  Blisset  v.  Daniel,  10  Ha.  493.  See,  also,  Wood  v.  Wood, 
L.  R.  9  Ex.  190. 


1  The  right  of  expulsion  does  not  exist  unless  especially  pro- 
vided for  by  the  partnership  articles.  Patterson  v.  Silliman,  28 
Pa.  St.  304  (1857);  Pratt  r.  Willard,  3  McLean,  27  (1842);  Gor- 
man v.  Russell,  14  Cal.  531  (1860). 
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partner  or  himself  must  leave  the  firm.     The  expelling  Bk.  III. 
partners  having  resolved  to  exercise  the  power,  induced  Chap.  9.  Sect. 

the  expelled  partner  to  sign  certain  accounts,  in  order  J 

that  he  might  be  bound  by  them  when  expelled.  Their 
intention  to  expel  him  was,  however,  concealed  until 
after  the  accounts  were  signed;  and  the  notice  of  ex- 
pulsion, which  gave  him  the  first  intimation  of  any  de- 
sign to  get  rid  of  him,  was  not  served  until  he  had 
signed  the  accounts.  Under  these  circumstances,  the 
Court  declared  that  the  notice  of  expulsion  was  void, 
and  restored  the  expelled  partner  to  his  rights  as  a 
member  of  the  firm. 

Having  regard  to  the  principles  acted  upon  in  cases  Opportunity 
of  this  description,  it  is  conceived  that  a  power  to  expel  for  explana- 
for  misconduct  cannot  be  safely  acted  upon  until  the  tion- 
delinquent  partner  has  had  an  opportunity  of  explain- 
ing his  conduct  (£). 

A  power  of  expulsion  cannot  be  exercised  without  All  must 
the  Concurrence  of  all  those  whose  concurrence  may  be  [  *  428] 
required  by  -the  articles  (u).  concur. 

A.  notice  of  expulsion  under  one  clause,  cannot,  if  in-  Notice  of 
valid,  operate  as  a  notice  of   dissolution  under  some  expulsion, 
other  clause  (x). 

In  Smith  v.  Mules  it  was  provided,  in  effect,  that  if  a  Smith  v. 
partner  should  do  or  omit  to  do  certain  things,  the  others  Mules, 
should  be  at  liberty  to  dissolve  the  partnership,  by  giv- 
ing notice  to  the  partner  who  should  offend ;  and  that 
upon  giving  such  notice  the  partnership  should  cease 
and  be  dissolved  in  the  same  manner,  and  with  the 
same  consequences,  as  if  it  had  been  determined  by  the 
voluntary  retirement  of  the  offending  partner.  The 
firm  consisted  of  three  partners,  A.,  B.,  and  G.,  who 
was  B.'s  son.  B.  was  guilty  of  conduct  for  which  he 
might  have  been  compelled  to  retire.  A.  gave  B.  and 
C.  notice  that  he  dissolved  the  partnership  under  the 
1  clause  above  referred  to.  C.,  however,  had  done  noth- 
ing rendering  it  competent  for  A,  to  expel  him.  It  was 
therefore  decided:  1,  that  A.  had  no  right  to  expel  B. 
without  C.'s  concurrence;  2,  that  A.  had  no  right  to 
dissolve  the  firm,  so  far  as  C.  was  concerned;  3,  that  C. 
having  adopted  the  notice  after  it  was  given,  A.  could 
not  treat  the  partnership  as  continuing;  and  4,  that  the 

(<)  See  the  judgment  in  Blisset  v.  Daniel,  and  Cooper  v. 
Wandsworth  Board  of  Works,  14  C.  B.  N.  S.  180. 

(u}  See  Steuart  v.  Gladstone,  10  Ch.  D.  626;  Smith  v.  Mules,  9 
Ha.  556. 

(a;)  See  Smith  v.  Mules.  9  Ha.  556;  Hart  v.  Clarke,  6  De  G.  M. 
&  G.  232,  and  Clarke  v.  Hart,  6  H.  L.  C.  633. 
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Bk.  III. 
Chap.  9.  Sect. 
2. 


Power  to 
expel  in 
case  to 
omitting  to 
do  things. 


[  *  429] 

14.  Valua- 
tion of 
shares. 


General  rule 
where  the 
articles  can- 
not be  acted 
on. 


Agreements 
for  fair 
division. 


Methods  of 

avoiding 

sale. 


dissolution  actually  brought  about  was  not  a  dissolution 
provided  for  by  the  articles,  and  did  not,  therefore,  en- 
tail the  consequences  of  a  dissolution  under  them  (y). 

When  a  power  of  expulsion  is  given  in  the  event  of 
a  partner  omitting  to  do  certain  things,  e.g.,  entering  in 
the  partnership  book  all  monies  he  may  receive  on  ac- 
count of  the  partnership,  the  power  will  not,  as  a  rule, 
be  exerciseable,  unless  the  omission  was  a  studied 
omission  (z). 

As  to  power  to  expel,  in  case  a  partner  becomes  in- 
solvent, see  ante,  p.  425. 

A  power  to  expel  contained  in  articles  for  a  partner- 
ship for  a  term  of  years  is  not  exerciseable  after  the 
term  has  expired,  *  although  the  partnership  may  have 
been  continued  on  the  old  footing  (a). 

14.  Valuation  of  shares. — Having  provided  for  the 
events  upon  which  a  partnership  is  to  cease,  the  next 
point  is  to  specify  the  method  in  which  its  affairs  are 
to  be  wholly  or  partially  wound  up. 

Where  the  articles  have  prescribed  no  method  of 
winding  up,  or  where  the  method  prescribed  cannot  be 
carried  into  effect,  then,  unless  the  partners  can  come 
to  some  agreement  as  to  what  is  to  be  done,  there  must, 
as  a  general  rule,  be  a  conversion  of  all  the  partnership 
property  into  money;  and  this  money,  after  payment  of 
the  partnership  debts,  must  be  divided  amongst  the 
partners  in  the  shares  in  which  they  may  be  entitled  to 
it  (6). 

An  agreement  that  on  a  dissolution  the  partnership 
property  shall  be  fairly  and  equally  divided,  after  pay- 
ment of  its  debts,  has  been  held  to  mean  that  the  prop- 
erty shall  be  sold,  and  that  the  money  produced  by  the 
sale  shall  be  divided  after  the  debts  had  been  paid  (c). 

In  order  to  prevent  the  ruin  consequent  on  a  sale 
when  a  partnership  happens  to  be  dissolved,  several 
devices  are  had  recourse  to.  The  simplest  is  to  specify 
in  the  articles  a  sum  at  which  the  share  of  an  outgoing 
or  deceased  partner  may  be  taken  by  his  co-part- 


(y)  Smith  v.  Mules,  9  Ha,  556. 
(z)  See  Smith  v.  Mules,  9  Ha,  556. 

(a)  Clark  v.  Leach,  32  Beav.   14,  and  1   De  G.  J.  &  Sm.  409. 
See  Neilson  v.  Mossend  Iron  Co.,  11  App.  Ca.  298. 

(b)  See  Cook  v.  Collingridge,  Jac,  607  ;  Kershaw  v.  Matthews, 
2  Russ.  62;  Wilson  v.   Greenwood,  1  Swanst.   482.     That  this 
rule  is  not  to  be   rigorously  applied,   see  Pettyt  ?•.   Janeson,  6 
Madd.  146,  and  Simmons  v.   Leonard,  3  Ha.   581,  noticed   infra, 
p.  431. 

(c)  Rigden  v.  Pierce,  6  Madd.  353  ;  Cook  v.  Collingridge,  Jac. 
607. 
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ners  (d).     But  it  is  seldom  possible  to  fix  a  sum  be-  Bk.  III. 
forehand,   and  consequently  such   a  provision   is  not  ^haP- 9- Sect- 
.common.     It  is  more  usual  to  stipulate  that  the  share  ~ 
shall  be  taken  to  be  of  the  value  appearing  in  the  last- 
signed  account,  and  be  paid  with  the  addition  of  sub 
sequent   profits,  or  with  interest  at  a  certain  rate,  in 
lieu  of  such  profits.     If  a  stipulation  to  this  effect  is 
made,  and  the  accounts  have  been  regularly  taken  and 
signed,  or  regularly  taken  but  not  signed  (e),  *  so  that  [  *  430] 
the  shares  of  the  partners  appear  from  the  accounts  as 
intended,  all  parties  must  abide  by  the  stipulation  (/), 
although  difficulties  may  arise  as  to  the  true  construc- 
tion of  the  articles  (g).     But  if,  as  frequently  happens,  Effect  of  not 
the  accounts  intended  to  be  taken  and  signed  have  not  keeping 
been  taken,  or  have  been  taken  irregularly,  so  that  the  accounts  as 
last-signed  account  is  not  so  late  a  one  as  is  contem-  aSree(  • 
plated  by  the  articles,  in  such  a  case  the  account  must 
be  made  up  to  the  latest  date  at  which  it  ought  to  have 
been  made  up,  regard  being  had  to  the  articles  and  the 
practice  of  the  partners;  and  the  share  of  the  out-going 
or  deceased  partner  must  be  taken  at  its  value,  as  the 
same  appears  by  the  account  so  taken. 

Thus  in  Pettyt  v.  Janeson  (h),  the  articles  provided  Pettyt  v. 
that  the  partnership  accounts  should  be  taken  every  Janeson. 
25th  of  March,  and  that  if  either  partner  died  during 
the  continuance  of  the  partnership,,  his  interest  should 
be  regulated  by  the  last  yearly  settlement,  and  what 
should  then  appear  to  be  due  to  him  should  be  paid  to' 
his  executors,  with  five  per  cent,  interest,  instead  of 
subsequent  profits.  For  some  time  the  partnership 
accounts  were  regularly  settled  every  25th  of  March; 
but  afterwards  they  were  made  up  very  irregularly,  and 
often  not  for  sixteen  or  eighteen  months.  A  partner 
died  in  February,  1813.  The  last  account  prior  to  his 


(d)  Effect  was  given  to  such  a  provision  in  Essex  ».  Essex,  20 
Beav.  442. 

(e)  As  in  Ex  parte  Barber,  5  Ch.   687;  Coventry  v.   Barclay,  3 
De  G.  J.  &  Sm.  320. 

(/)  King  v.  Chuck.  17  Beav.  325;  Gainsborough  v.  Stork, 
Barn.  312  ;  and  the  cases  in  the  last  note. 

(</)  A  provision  that  a  share  shall  be  paid  for  as  the  same  stood 
at  the  time  of  the  last  account,  means  as  it  stood  in  the  partner- 
ship books.  See  Blisset  v.  Daniel,  10  Ha.  493,  p.  511.  See,  as 
to  clauses  of  this  description,  Coventry  v.  Barclay,  ante,  p.  421  ; 
Ex  parte  Barber,  ubi  supra  ;  and  Browning  v.  Browning,  31  Beav. 
316,  as  to  interest  and  subsequent  drawings  out.  As  to  the 
calculation  of  interest  where  the  share  is  to  be  paid  out,  with 
interest,  by  instalments,  see  Ewing  v.  Ewing,  8  App.  Ca.  822. 
As  to  goodwill,  Stewart  v.  Gladstone,  10  Ch.  D.  626,  and  infra. 

(h)  6  Madd.  146. 
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Bk.  III.          death  was  settled  on  the  5th  of  November,  1811.     The 
l  hup.  9.  Sect.  executors  insisted   that  as   there  had   been   no   annual 

~ settlement,  as  contemplated  by  the  articles,  they  were 

entitled  to  a  share  of  the  profits  calculated  to  the  time 
of  their  testator's  death.  The  surviving  partner,  on 
the  other  hand,  contended  that  all  they  were  entitled 
to  was  the  amount  of  their  testator's  share,  as  appear- 
ing by  the  account  settled  in  November,  1811,  with  in- 
terest thereon.  But  the  Vice-Chancellor  observed  :— • 

[  *  431]  *"That  the  articles  had  two  plain  intentions — that  there  should 
be  an  annual  settlement,  and  that  the  estate  of  a  deceased  part- 
ner should  receive  no  profits  for  the  fraction  of  the  year  since  the 
last  annual  settlement.  That  the  settlement  of  the  5th  Novem- 
ber, 1811,  was  to  be  considered  as  a  settlement  substituted  by  the 
agreement  of  the  parties  in  the  place  of  the  settlement  stipulated 
for  in  the  articles.  That  if  the  testator  had  died  on  the  1st  Oc- 
tober, 1812,  it  could  not  have  been  contended  that  his  estate  was 
to  take  profits  subsequent  to  the  5th  November,  1811,  being  the 
last  settlement  within  a  year  of  the  death  ;  and  if  this  were  to  be 
treated  in  that  case  as  a  settlement,  within  the  spirit  of  the  arti- 
cles, against  the  testator's  estate,  it  must  be  equally  considered 
as  a  settlement  for  the  testator's  estate  as  a  settlement  on  the  5th 
November,  1811,  which  bound  each  party  to  come  to  the  next 
annual  settlement  on  the  5th  November,  1812.  That  the  Court 
must  act  upon  that  which  ought  to  have  been  done  as  if  it  had 
been  done,  and  must  declare  the  testator's  estate  entitled  to  a 
share  in  the  profits  up  to  the  5th  November,  1812,  being  the  day 
which  ought  to  have  been  the  last  annual  settlement  before  the 
testator's  death." 

Simmons  v.  The  same  principle  was  acted  upon  by  V.-C.  Wigrarn, 
Leonard.  {n  Simmons  v.  Leonard  (i),  although  no  account  hav- 
ing ever  been  taken  between  the  parties,  and  the  day 
mentioned  in  the  articles  for  taking  the  account  not  being 
apparently  considered  of  much  importance,  the  account 
directed  to  be  taken  did  not  stop  at  the  day  at  which  the 
last  account  would  have  been  taken  if  the  articles  had  been 
acted  on.  In  Simmons  v.  Leonard,  the  articles  provided 
that  a  general  account  and  rest  should  be  taken  every  31st 
of  December,  or  on  such  other  day  as  the  partners  should 
agree  upon;  and  that  if  a  partner  died  during  the  term 
his  executors  should  receive  payment  of  his  share  as  as- 
certained at  the  last  annual  rest,  with  interest  thereon, 
in  lieu  of  subsequent  profits;  and  that  his  executors 
should  have  no  right  to  look  into  the  partnership  books. 
The  provision  relative  to  the  annual  settlement  of  an 

(t)  3  Ha.  581. 
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account  was  never  acted  upon  at  all.     One  of  the  part-  Bk.  III. 
ners  died,  and  the  Vice  Chancellor  held  that  the  prim-  Chap.  9.  Sect. 

ary  object  of  all  parties  was,  that  the  death  of  one  of  I! 

them  should  not  cause  a  general  dissolution  and  wind- 
ing up;  that  this  object  might  be  obtained,  although 
no  such  account  as  was  contemplated  had  been  taken; 
that  it  was  absolutely  necessary  to  take  an  account  of 
some  sort,  and  to  let  the  executors,  therefore,  look  into 
the  partnership  books;  and  that,  having  regard  to  the 
omission  of  *the  partners  to  settle  any  account  at  all,  [  *  432] 
the  only  account  which  could  be  taken  was.  a  general 
account  of  what  was  due  to  the  testator  at  the  time  of 
his  death  for  his  share  of  capital  and  profits. 

In  Lawes  v.  Lawes  (k)  the  articles  provided  for  tak-  Lawes  v. 
ing1  half-yearly  accounts,  and  that  on  the  death   of  a  Lawes. 
partner  his  share  should  be  taken  at  the  amount  settled 
by  the  last  half-yearly  account.     The  accounts  were  in 
fact  settled  once  a  year  only;  but  on  the  death  of  a 
partner  it  was  held  that  his  share  was  not  to  be  taken 
at  the  amount  shown  by  the  last  annual  account  actually 
taken,  but  at  the  amount  shown  by  an  account  to   be 
taken  at  the  end  of  the  half-year  next  before  his  death 
as  stipulated  by  the  articles. 

These  cases  not  only  afford  good  illustrations  of  the 
rule  that  in  construing  partnership  articles  regard  must 
be  had  to  the  conduct  of  the  partners,  even  where  a  cir- 
cumstance has  arisen  of  which  the  partners  had  no  pre- 
vious experience  (I),  but  they  also  show  that  this  rule 
will  not  be  applied  unfairly,  and  further  that  the  rule 
that  there  must  be  a  sale  of  the  partnership  property 
whenever  there  is  a  dissolution,  unless  the  articles  provide 
for  some  other  method  of  dealing  with  it,  and  the  pro- 
visions in  the  articles  are  capable  of  being  rigorously  car- 
ried out,  must  be  taken  with  considerable  qualification (ra). 

It  is  not  unusual  to  stipulafe  that  the  share  of  an  out-  Taking  share 
going  or  deceased  partner  shall  be  taken  by  the  contin-  at  a  valua- 
uing  or  surviving  partners  at  a  valuation;  and  although    on- 
as  a  rule  specific  performance  of  an  agreement  for  sale 
at  a  valuation  will  not  be  decreed  unless  the  valuation 
has  been  made  (n) ;  yet  where  persons  enter  into  part- 
nership upon  certain  terms,  one  of  which  is,  that  on  a 

(k)  9  Ch.  D.  98. 

(I)  See,  too,  Jackson  v.  Sedgwick,  1  Swanst.  460  ;  Coventry  v. 
Barclay,  and  Ex  parle  Barber,  ante,  note  (e). 

(m)  See,  as  to  the  rule  referred  to,  ante,  p.  429. 

(n)  See  Vickers  v.  Vickers,  4  Eq.  529,  a  case  between  partners 
and  the  authorities  there  cited.  The  rule  does  not  apply  to  a 
valuation  of  things  which  are  accessories  to  the  main  purchase. 
See  Jackson  v.  Jackson,  1  Sm.  &  G.  184. 


506 


PARTNERSHIP  ARTICLES. 


Bk.  III. 

Chap.  9.  Sect. 


15.  Introduc- 
tion of  new 
partner  in 
lieu  of  a 
dead  or  re- 
tired part- 
ner. 


dissolution  one  partner  shall  take  the  share  of  another 
at  a  valuation,  the  Court  will,  on  a  dissolution  under 
the  articles,  enforce  such  a  stipulation,  and  if  necessary 
*  itself  ascertain  the  value  of  the  share  (o).  It  has, 
however,  been  held,  that  an  agreement  for  a  sale  at  a 
price  to  be  fixed  by  valuers,  one  to  be  appointed  by  the 
seller  and  the  other  by  the  purchaser,  or  in  case  the 
valuers  differ,  by  an  umpire,  does  not  enable  the  Court 
to  appoint  an  umpire  if  the  valuers  will  not  do.  so,  and 
are  yet  themselves  unable  to  fix  a  price  (p).  Moreover, 
Wilson  v.  Greenwood  (q),  throws  considerable  doubt  on 
the  validity,  in  the  event  of  a  bankruptcy,  of  an  agree- 
ment that  the  share  of  a  bankrupt  partner  shall  be  taken 
at  a  valuation  by  his  co-partners. 

15.  Transmission  of  shares  and  introduction  of  new 
partners. — It  is  a  common  provision  in  partnership 
articles  that  on  the  death  of  a  partner  his  executors, 
or  his  son,  or  some  other  person,  shall  be  entitled  to 
take  his  place.  The  effect  of  any  such  provision 
must  of  course  depend  on  its  words  ;  but  speaking 
generally  it  may  be  said, — 

1.  That  clauses  of  this  kind,  although  they  bind  the 
surviving  partners  to  let  in  the  person  nominated  (r), 
do  not  bind  him  to  come  in,  but  give  him  an  option 
whether  he  will  do  so  or  not  (s)  ; 

2.  That  before  making  up  his  mind  he  is  entitled  to 
make  himself  acquainted  with  the  state  of  the  partner- 
ship affairs,  "although  he  is  not  entitled  to  have  its  ac- 
counts formally  taken  (t)  ; 

3.  That  if  he  is  desirous  of  coming  in,  he  must  com- 
ply strictly  with  the  terms  upon  which  alone  he  is  en- 
titled to  do  so  (u) ; 1 

(o)  Dinham  v.  Bradford,  5Ch.  519.  See,  as  to  contracts  to  sell 
at  a  fair  valuation,  as  distinguished  from  a  valuation  to  be  made 
by  particular  individuals.  Fry  on  Spec.  Perf.  154,  2nd  ed. 

(p)  Collins  £.  Collins,  26  Beav.  306;  and  see  Vickers  v.  Vickers. 
4  Eq.  529. 

(q)  1  Swanst,  471.     See,  also,  Whitmore  v.  Mason,  2  J.  &  H.  204. 

(r)  In  Wainwright  r.  Waterman,  1  Ves.  J.  311,  a  person  was 
declared  entitled  to  be  admitted,  although  those  with  whom  that 
question  rested  were  divided  in  opinion.  But  in  Milliken  v. 
Milliken,  8  Ir.  Eq.  16,  it  was  held  that  a  person  who  is  to  be  let 
in,  provided  he  conducts  himself  to  the  satisfaction  of  the  sur- 
vivors, is  without  remedy  if  they  will  not  admit  him. 

(«)  Pigott  v.  Bagley,  McCl.  &  Y.  569  ;  Madgwick  v.  Wimble, 
6  Beav.  495 ;  Downs  v.  Collins,  6  Ha.  418  ;  Page  »>.  Cox,  10  Ha. 
163.  See,  too,  Pearce  v.  Chamberlain,  2  Ves.  S.  33. 

(0  Pigott  v.  Bagley,  McCl.  &  Y.  569. 

(u)  Holland  v.  King,  6  C.  B.  727  ;  Brooke  0.  Garrod,  3  K.  &  J. 

1  Alexander  v.  Lewis,  47  Texas.  481  (1877). 
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*  4.  That  if  he  declines  to  come  in,  and  there  is  no  [  *  434] 
provision  as  to  what  is  then  to  be  done,  the  partnership  Bk.  Til. 
must     be    dissolved     and    wound    up     in    the    usual  Chap. 9-  Sect, 
way  (v). 


As  a  general  rule,  and  excluding  cases  of  agency,  an  Persons  eu- 
agreement  between  two  persons    cannot    be    enforced  titled  to 

against  either  of  them  by  a  third  person,  even  although  succecf  will 

TJ.U-J  •    i      j    j  A     j     •     '      i         cj.  AI        oe  assisted  in 

such  third  person  was  intended  to  derive  a  benefit  from  equjty 

the  agreement  (x).     In  Page  v.  Cox  it  was   attempted  p       v  £OX 
to  apply  this  rule  to  an  agreement  between  two  part- 
ners, that  on  the  death  of  one  his   widow  should  suc- 
ceed him.     One  of  the  partners  was  dead  ;  it  was  con- 
tended that  his  widow  had  no  right  to  succeed.     But  it 
was  held  that  the  rule  in  question   had   no  application" 
to  such  a  case  ;  that  the  articles  had  created  a  valid 
trust  in  favour  of  the  widow  ;  and  that  she  was  entitled 
to  come  to  the  Court  for  a  decree  for  the  execution  of 
such  trust  (y). 

In  a  case  where  articles  provided  that  in  the  event  of  Cases  of 
the  death  of  a  partner  during  the  term  for  which  the  settled  share, 
partnership  was  intended  to  last,  his  share  should  go  to  Balmain  v. 
his  widow  for  life,  and  after  her  death  to  his  children,  and 
in  default  of  children  to  his  widow's  executors,  admin- 
istrators, or  assigns  ;  it  was  held  that  the  children  of  a 
partner  who  had  died  leaving  a  widow,  did  not  take  any 
vested  interest  in   the  partnership  assets  during  her 
life  (z). 

In  another  case  partnership  articles  provided  that  on  Appointment 
the  death  of  a  partner  the  survivor  should  carry  on  the  of  successor, 
business  for  the  benefit  of  himself  and  such  person  as  Ponton  v. 
the  other  should  by  will  appoint,  and,  in  default  of  ap-  •Dunn- 
pointment,  for  the  benefit    of   his    widow,  or  (if  she 
should  be  dead)  for  the  benefit  of  his  children,  and  in 
default  of  children  for  the  benefit  of  his  executors  or 
administrators  ;  and  that  such  a  person,  or    the    said 
widow,  children,  executors,  or  administrators,    should 
stand  in  the  place  of  the  deceased,  and  be  entitled  to 
the  same  share  in,  and  have  the  same  control  over,  the 
partnership  trade  and  assets,  as  the  deceased  would  him- 
self have  been  entitled  to  if  *  living.     It  was  held  that  [  *  435] 

608,  and  2  De  G.  &  J.  62  ;  Milliken  v.  Milliken,  supra,  note  (r}. 
See  Ex  parte  Marks,  1  D.  &  Ch.  499. 

(v)  Kershaw  v.  Matthews,  2  Russ.  62  ;  Downs  v.  Collins,  6  Ha. 
418  ;  Madgwick  v.  Wimble,  6  Beav.  495. 

(*)  See  Colyear  v.  The  Countess  of  Mulgrave,  2  Keen,  81  ;  Be 
Empress  Engineering  Co.,  16  Ch.  D.  125. 

(y)  Page  v.  Cox,  10  Ha.  163.  See,  also,  Murray  v.  Flavell,  25 
Ch.  D.  89  ;  Dale  v.  Hamilton,  2 .Ph.  266. 

(a)  Balmain  v.  Shore,  9  Ves.  500. 
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Bk.  III.  ^  this  was  not,  technically  speaking,  a  power  of  appoint- 
Cnap.  9.  Sect.  ment,  amj  that  consequently  a  partner  could  bequeath 

his  share  by  a  will  which  did  not   allude  either  to  the 

power  or  to  the  partnership  (a). 

Position  ot  When  a  person  has  been  admitted  into  an  existing 
incoming  firm,  and  no  express  agreement  has  been  made  as  to 
partner.  JJJQ  rjghts  and  liabilities,  the  inference  is  that  as  be- 
tween themselves  his  position  is  the  same  as  that  of  the 
other  partners.  If  they  are  bound  by  existing  articles 
he  will  be  bound  by  the  same  articles,  if  his  conduct 
justifies  the  conclusion  that  he  has  assented  to  them  ;* 
and  if  any  special  agreement  is  made  with  him,  it  will 
be  regarded  as  incorporated  with  any  previous  agree- 
ment between  the  older  partners,  although  so  far  as  the 
two  agreements  may  be  inconsistent,  the  latest  will  pre- 
vail (b).  If,  indeed,  the  incoming  partner  has  no 
knowledge  of  any  prior  agreement  between  the  others, 
he  cannot  be  bound  thereby  (c);  for  nothing  that  he 
can  have  done  can  be  regarded,  under  these  circum- 
stances, as  evidence  of  any  assent  thereto  on  his  part ; 
and  it  is  upon  such  presumed  assent  that  the  rule  in 
question  is  founded. 

16.  Annuities  1®.  Annuities  to  widows. — Sometimes  it  is  agreed 
to  widows,  that  if  a  partner  dies  the  survivor  shall  pay  an  annu- 
&c.  jty,  or  a  share  of  the  profits,  to  his  widow.  There  is 

now  no  difficulty  in  framing  a  clause  of  this  sort  with- 
out making  the  widow  a  partner  or  a  quasi-partner  by 
virtue  of  her  participation  in  profits  (d) ;  and  after 
her  husband's  death  she  can  enforce  payment  of  the 
provision  intended  for  her  (e). 

Annuity  If  the  annuity  is  made  payable  out   of  the   profits, 

payable  out  an(j  the  business  is  carried  on  and  no  profits  are  made, 
of  profits  and  no  atmujty  will  be  payable.  So,  if  the  surviving  partner 

11 0 II 6  111  *  Itl  G 

P         ,  has  an  option  to  pay  either  an  annuity  or   a   share  of 

Harper.  the  profits,  and  there  should  be  no  profits,  he  will  not 

(a)  Ponton  v.  Dunn,   1   R.  &  M.  402.     See,  also,  Beamish  v. 
Beamish.  Ir.  Rep.  4  Eq.  120,  where  a  bequest  of  a  share  of  resi- 
due was  held  not  to  amount  to  a  nomination  of  a  successor. 

(b)  See  Austen  v.  Boys,  24  Beav.  598,  and  2  De.  G.  &  J.  626. 

(c)  Ibid. 

(rf)  See,  as  to  this,  ante  p.  35. 

(e)  See  Murray  r.  Flavell,  25  Ch.  D.  89  ;  Page  i:  Cox,  10  Ha. 
163,  ante,  p.  434. 

1  Meaher  v.  Cox,  37  Ala.  201  (1861).  Where  such  a  provision 
exists  and  the  children  of  a  deceased  partner,  being  xui  juris, 
drew  monthly  the  amount  to  which  their  father  was  entitled,  it 
•was  held  that  they  had  accepted  his  successorship  and  were 
liable  to  creditors  as  members  of  the  firm.  Nave  v.  Sturges,  5 
Mo.  App.  557  (1878). 
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be  bound  to  pay  anything  ;  for,  exhypothesi,  it  is  com-  Bk.  III. 
petent  for  him  to  elect  to  pay  out  of  the  *  profits,  and  Chap.  9.  Sect. 

his  right  to  make  this  election  in  no  way  depends  on  11 

their  amount  (/ ).  Moreover,  in  construing  a  provi-  [*436] 
sion  giving  a  widow  of  a  deceased  partner  a  share  of 
the  profits,  the  partnership  which,  strictly  speaking, 
determined  when  her  husband  died,  is  regarded  as  con- 
tinuing, and  the  profits  which  she  is  to  share  must  be 
ascertained  on  that  principle.  They  ought  not  to  be 
calculated  as  if  the  returns  yielded  by  the  new  business 
had  not  to  be  applied  in  liquidating  the  demands  on 
the  old  firm  (g). 

In  Holyland  v.  De  Mendez  (h)  a  continuing  partner  Annuity  pay- 
gave  a  bond  conditioned  to  be  void  on  payment  of  an  able  until 
annuity,  or  on  being  without  his  own  default  dispos-  eviction, 
sessed  of  the  partnership  property  assigned   to  him.  Holyland  v. 
It  was  held  that  the  annuity  did  not  cease  on  the  bank-  De  Mendez- 
ruptcy  of  the  continuing   partner  ;    dispossession    by 
his  assignees  not  being  such  a  dispossession  as  was  con- 
templated in  the  bond. 

An  agreement  to  pay  an  annuity  out  of  profits  in   Effect  of  dis- 
volves  an  obligation  not  wilfully  to  prevent  the  earning  continuing 
of  profits;  and  if,  therefore,  the  person  who  has  to  pay  business. 
the  annuity  wilfully  ceases  to  carry  on  business  he  be- 
comes liable  to  an  action  for  damages   (i).      In  order, 
however,  to  provide  as  far  as  possible  against  any  at- 
tempt to  defeat  the  annuity  by  discontinuing  the  busi- 
ness, it   is   desirable  that  the  partner  continuing  the 
business  should  covenant  not  only  that  he  will  carry  on 
the  business  and  pay  the  annuity,  but  that  he  will  not 
transfer  the  business,  or  take  in  any  fresh  partner,  with- 
out procuring  from  the  transferee  or  new  partner  a  sim- 
ilar covenant  on  his  part  (k). 

17.  Prohibitions  against  carrying  on   business. — A  17.  Prohibi- 
subject  upon  which  it  is  always  desirable  to  make  some  tions  against 

express  agreement  is   the  extent  to  which  a  retiring  continuing  in 

T0,,  ,  •       i  •  •         i       •  business. 

partner  shall  be  restrained  from  commencing  business 

on  his  own  account,  and  in  opposition  to  the  continuing 
partner.     In  the  absence  of  any  *  agreement  upon  the  r  *  437] 
subject,  a  retiring  partner  is  as  much  at  liberty  to  set 

(/)  Exparte  Harper,  1  De  G.  &  J.  180. 

(g)  Ibid. 

(h)  3  Her.  184. 

(0  Mclntyre  v.  Belcher,  14  C.  B.  N.  S.  654.  Telegraph  Dis- 
patch Co.  v.  McLean,  8  Ch.  658.  Compare  Rhodes  v.  Forwood, 
1  App.  Ca.  256. 

(k)  A  purchaser  of  the  business  with  notice  of  such  a  covenant 
would  take  subject  to  it,  see  Werderman  v.  Societ6  Generale  d' 
Electricit4,  19  Ch.  D.  246. 
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Williams  v. 
Williams. 


up  for  himself,  in  opposition  to  the  firm  he  has  quitted, 
as  he  would  be  if  he  had  never  belonged  to  it  :  and  on 
a  general  dissolution  of  partnership,  all  the  partners 
are  at  liberty  to  commence  business  in  opposition  to 
each  other,  as  freely  as  if  they  had  never  been  part- 
ners, unless  they  have  entered  into  some  agreement  not 
to  do  so.  A  dissolution  per  se  obliges  no  partner  to  re- 
tire from  business^  or  to  refrain  from  seeking  a  liveli- 
hood in  the  manner  in  which  he  has  been  accustomed 
so  to  do,  and  in  the  neighborhood  where  he  is  known(Z).1 

As  will  be  seen  presently,  even  a  sale  by  an  outgo- 
ing partner  of  all  his  interest  in  the  partnership  busi- 
ness, including  the  good- will  thereof,  does  not  preclude 
him  from  setting  up  a  new  business  in  opposition  to 
the  continuing  partners  ;  but  it  does  preclude  him  from 
so  doing  in  the  name  of  the  old  firm  and  from  repre- 
senting himself  as  continuing  the  business  sold  (m).2 
But  an  agreement  by  an  outgoing  partner  not  to  carry 
on  business  in  rivalry  with  his  late  co-partners  may 
be  implied  even  where  not  distinctly  expressed  (ri). 

An  agreement  by  a  retiring  partner  not  to  commence 
business  in  opposition  to  his  late  partners,  will  be  en- 
forced, if  the  restriction  imposed  upon  him  is  not  un- 
limited, both  as  regards  time  and  distance,  and  is  not 
unreasonable,  having  regard  to  the  nature  of  the  part- 
nership business  (o).3  Thus,  in  Williams  v.  Williams  (p), 

(1}  See  Dawson  r.  Beeson,  22  Ch.  D.  504  ;  Farr  v.  Pearce,  3 
Madd.  78  ;  Davies  v.  Hodgson,  25  Beav.  177  ;  and  the  next  head, 
No.  18,  Goodwill. 

(m)  Churton  v.  Douglas,  Johns.  174,  noticed  infra,  p  441. 

(n)  See  infra,  p  442. 

(o)  See,  generally,  as  to  covenants  not  to  carry  on  business, 
Mitchell  v.  Reynolds,  1  Smith's  L.  C. ;  also  the  useful  table  ap- 
pended to  Avery  v.  Langford,  Kay,  663.  As  to  whether  such 
covenants  can  be  reasonable,  if  unlimited  both  as  to  time  and 
space,  see  Davies  v.  Davies,  36  Ch.  D.  359,  where  the  covenant 
was  unlimited  "so  far  as  the  law  allows,"  and  was  held  to  be 
too  uncertain  to  be  enforced,  and  also  to  be  personal  to  the  cove- 
nantees.  In  Palmer  r.  Mallet,  36  Ch.  D.  411,  the  covenant  was 
joint  in  form,  but  was  held  to  be  joint  and  several  as  regards  the' 
covenantees.  Distances  are  measured  as  the  crow  flies,  Duignan 
v.  Walker,  Johns.  446  ;  Mouflat  v.  Cole,  L.  R.  7  Ex.  70,  and  8 
Ex.  32.  (p)  2  Swanst,  253. 

1  See  Dayton  v.  Wilkes,  17  How.  Pr.  510  (1859). 

2  McCord  v.  Williams,  96  Pa.  St.  78  (1880);  Hoxie  v.  Chaney, 
143  Mass.  592  (1887);  White  v.  Jones,  1  Abb.  Pr.  (N.  S.)  328 
(1863);  Whiley  v.  Baumgartner,  97  Ind.  66  (1884). 

3  Such  an  agreement  .must  be  reasonable  as  to  the  extent  of 
territory  covered  by  its  prohibition.     There  must  be  some  limit- 
ation in  this  respect.     Wiley  v.  Baumgardner,  97  Ind.  66  (1884); 
what  amounts  to  a  reasonable  territorial  restriction  depends  on 
the  nature  and  circumstances  of  the  business.     Oregon  Steam 
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the  defendant,  who  had  been  in  partnership  *  with  the  [  *  438] 
plaintiffs,   in   running  coaches   between  Reading    and  Bk.  Hi- 
London,  sold  his  kshare  in  the  business  to  them,  and  Chap.  9.  Sect. 

covenanted  not  to  run  any  coach  between  Heading  and  1 

London,  or  so  as  to  injure  the  business  of  the  plaintiffs  ; 
and  this    covenant  was    enforced    in    equity.      So,  in 
Tallis  v.  Tallis  (q),  the  Court  of  Queen's  Bench  upheld  Tallis  r. 
a  covenant  entered  by  a  retiring  member  of  a  firm  of  Tallis. 
booksellers  not  to  carry  on    the  canvassing  trade   in 
London,  nor  within   150  miles   of  the   General  Post- 
Office,  nor  in,  nor  within  fifty  miles  of  Dublin  or  Edin- 
burgh, nor  in  any  town  in  Great  Britain  or  Ireland  in 
which  the  continuing  partner  or  his  successors  might  at 
the  time  have  an  establishment. 

An  agreement  entered  into  when  a  partnership  is  Considera- 
formed,  to  the  effect  that  a  retiring  partner  shall  not  tion. 
carry  on  the  business'  carried  on  by  the  firm,  cannot  be 
invalid  for  want  of  consideration  (r). 

An  agreement  with  a  bankrupt  to  take  his  son  into 
partnership,  and  to  employ  the  bankrupt,  is  a  sufficient 
consideration  for  an  agreement  by  him  not  to  carry  on 
business  in  competition  with  the  firm  (s). 

In  framing  articles  of  partnership  between  solicitors,  Solicitors' 
provision  should  always  be  made  respecting  the  deeds  papers,  &c. 
and  documents  in  their  possession,  but  belonging  to 
their  clients. 

It  need  hardly  be  observed  that  no  agreement  which 
the  solicitors  may  make  between  themselves,  will  pre- 
judice their  clients.  Subject  to  any  question  of  lien; 
the  clients  are  entitled  to  have  their  deeds  and  docu- 
ments, and  all  drafts  and  copies  thereof,  paid  for  by 
them,  delivered  up  on  request  (t).  They  have,  more- 
over, a  right  to  the  joint  assistance  of  all  the  members 
of  the  firm  employed  by  them  ;  and  although,  if  the 
firm  is  dissolved,  a  client  cannot  insist  that  the  part- 
ners shall  continue  to  act  as  his  solicitors,  it  is  clear 
that  they  cannot  without  his  consent,  turn  him  over  to 

(q)  1  E  &  B.  391.  See,  too,  Atkyns  r.  Kinnier,  4  Ex.  776  ; 
Reynolds  r.  Bridge.  6  E.  &  B.  528. 

(r)  Per  Lord  Cranworth,  in  Austen  v.  Boys,  2  De  G.  &  J.  626. 
(s)  Clarkson  v.  Edge,  33  Beav.  227. 
(t)  Exparte  Horsfall,  7  B.  &  C.  528.  . 

Nav.  Co.  v.  Winsor,  20  Wall.  64  (1873);  Warfield  v.  Booth,  33 
Md.  63  (1870).  Mr.  Bates  thinks  that  a  restriction  as  to  time  is 
unnecessary  and  cites  among  others  the  following  cases  in  which 
none  occurred:  Dean  v.  Emerson,  102  Mass.  480  (1869):  Ropes 
v.  Upton,  125  id.  258  (1878)  ;  Stewart  v.  Bedell,  79  Pa.  St.  336 
(1875);  Thayer  v.  Younge,  86Ind.  259  (1882);  Arnold  t;.  Kreutzer, 
67  Iowa,  214  (1885).  Bates  on  Partnerships,  §  676. 
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[  *  439]  one  of  themselves  (•«);  *nor  act  against  him  as  if  he 
Bk.  III.  had  never  been  a  client  (x).  The  dissolution  operates 
Chap,  9.  Sect,  as  &  discharge  of  the  client  by  the  solicitors  ;  and  the 

J client  is  thereupon  entitled,  subject  to  any  question  of 

lien,   to  have   his   deeds  and  uapers  delivered  up    to 
him  (y). 

But  as  between  the  solicitors  themselves,  it. is  compe- 
tent for  them  to  agree  that,  if  they  dissolve  partnership, 
the  clients  of  the  old  tirm,  and  all  their  deeds  and 
papers,  shall  be  divided  amongst  the  partners,  or  be- 
long solely  to  the  partner  who  continues  to  carry  on 
the  business  of  the  firm  ;  and  such  an  agreement  will 
be  enforced  (z).  If  no  such  agreement  is  come  to,  each 
partner  may,  after  a  dissolution,  do  his  best  tc  induce 
the  old  clients  to  continue  him  as  their  sole  solicitor. 
18.  Good-  18.  Good-will. — In  connection  with  the  subject  con- 

sidered under  the  Ijst  head,  it  is  necessary  to  allude  to 
the  good- will  of  a  trade  or  business. 

Nature  of  The  term  good- will  can  hardly  be  said  to  have   any 

goad-will.  precise  signification.  It  is  generally  used  to  denote  the 
benefit  arising  from  connection  and  reputation  :  and 
its  value  is  what  can  be  got  for  the  chance  of  being 
able  to  keep  that  connection  and  improve  it.  Upon  the 
sale  of  an  established  business  its  good-will  has  a 
marketable  value,  whether  the  business  is  that  of  a 
professional  man  or  of  any  other  person  («)•'  But  it  is 
plain  that  good- will  has  no  meaning  except  in  connec- 
tion with  a  continuing  business  (6)  ;  it  may  have  no 
value  except  in  connection  with  a  particular  house,  and 
may  be  so  inseparably  connected  with  it  as  to  pass  with 
it  under  a  will  or  deed  without  being  specially  men- 
[  *  440]  tioned  (c).2  In  such  a  case  the  *  good-will  increases 

(w)  Cook  v.  Rhodes,  19  Ves.  272,  note. 

(x)  Cholmondely  v.  Clinton,  19  Ves.  261. 

(y)  Griffiths  v.  Griffiths,  2  Ha.  587  ;  Colegrave  *.  Manley.  T. 
&  R.  400 ;  and  see  Vaughan  v.  Vanderstegen,  2  Drew.  409  :  and 
ante,  p.  120. 

(z)  Whittaker  v.  Howe,  3  Beav.  383.  See,  however,  Davidson 
v.  Napier,  1  Sim.  297. 

(rt)  Good-will  is  property  within  the  meaning  of  the  stamp 
acts,  Potter  v.  The  Commissioner  of  the  Inland  Revenue,  10 
Ex.  147. 

(6)  See.  as  to  legacy. of  good-will,  apart  from  any  share  in  a 
business,  Robertson  v.  Quiddington,  28  Beav.  529. 

(c)  As  to  Blake  v.  Shaw,  Johns.  732;  Chissum  v.   Dewos,  5 

1  The  transfer  of  the  good-will  of  a  business  is  consideration 
sufficient  to  support  a  note  given  for  the  price  of  it,  although  the 
business  may  afterwards  amount  to  nothing.     Smock  v.  Pierson, 
68Ind.  405  (1879). 

2  Thackray's  Appeal,  75  Pa.  St.  132  (1874). 
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the  value  of  the  house  ;  but  the  value  of  the  good-will  Bk.  III. 

of  any  business  to  a  purchaser  depends,  in  some  cases  Chap.  9-  Sect. 

entirely,  and  in  all  very  much,  on  the  absence  of  com-  I! 

petition  on  the  part  of  those  by  whom  the  business  has 
been  previously  carried  on. 

Now  it  has  just  been  seen  that  there  is  no  obligation 
on  the  part  of  any  of  the  partners  to  retire  from  busi- 
ness merely  because  the  partnership  between  them  is 
dissolved. 

Further,  it  is  held,  although  it  is  certainly  an  extra-  Carrying  on 
ordinary  doctrine,  that  if  a  person  sells  the  good-will  business 
of  his  trade  or  business,  that  does  not  disentitle  him  ^ter  selling 
from  recommencing  a  similar  trade  or  business  in  the 
immediate  vicinity  of  the  place  where  the  old  one  was 
carried  on  (d)  ;l  and,  therefore,  if  it  is  simply  agreed 
that  a  partnership  shall  be  dissolved,  and  that  one  part- 
ner shall  buy  the  other  out,  and  this  agreement  is  car- 
ried into  effect,  the  retiring  partner  will  nevertheless  be 
at  liberty  to  recommence  business  in  the  old  line  in 
the  old  neighbourhood  (e)  ;  and  he  may  not  only  ad- 
vertise the  fact  (/),  but  he  may  also  solicit  business 
from,  and  carry  on  business  with,  the  old  customers 
and  correspondents  of  the  firm  (g).  But  he  must  not 
hold  himself  out  as  continuing  the  business  which  he 
has  sold,  and  must  not  therefore  carry  it  on  in  the  name 
in  which  it  was  carried  on  before  he  sold  it  (h).  At 

Russ.  29;  Ex parte  Punnett,  16  Ch.  D.  226;  Pile  v.  Pile.  3  Ch.  D. 
36;  and  see  per  Cotton.  L.  ,!.,  in  Cooper  v.  Met.  Board  of  Works, 
25  Ch,  D.  479. 

(d)  Cruttwell  v.  Lye,  17  Ves.  335;  Harrison  v.  Gardner,  2  Madd. 
198;  Kennedy  v.  Lee,  3  Mer.  455;  Shackle  v.  Baker,  14  Ves.  468. 
See,  too,  Davies  t:  Hodgson,  25  Beav.  177,  and  Churton  v.  Doug- 
las, Johns.  174,     In  Johnson  v.  Hellely,  34  Beav.  63,  notice  of 
this  right  was  directed  by  the  Court  to  be  given  in  the  particu- 
lars of  the  sale  of  the  good-will. 

(e)  See  Kennedy  v.    Lee,    3  Mer.   452;  Mellersh  v.    Keen,  27 
Beav.  236;  Bradbury  v.   Dickens,  ib.  53;  Smith  r.  Everett,  ib. 
446,  and  the  next  note. 

(/)  Hookham  v.  Pottage,  8  Ch.  91 ;  Labouchere  v.  Dawson.  13 
Eq.  322,  and  see  Cruttwell  r.  Lye,  17  Ves.  335. 

(g)  Pearson  v.  Pearson,  27  Ch.  D.  145;  Vernon  v.  Hallam,  34 
ib.  748,  overruling,  as  to  this,  Labouchere  v.  Dawson,  13  Eq.  322; 
Ginesi  v.  Cooper  &  Co.,  14  Ch.  D.  596;  and  Leggott  v.  Barrett, 
15  Ch.  D.  306.  N.B. — The  order  against  soliciting  the  old  cus- 
tomers was  not  appealed  against  in  this  last  case.  See,  also, 
Walker  r.  Mottram,  19  Ch.  D.  355;  Dawsou  v.  Beeson,22ib.504. 

(h)  Churton  v.  Donglas,  Johns.  174;  Hookham  v.  Pottage,  8 
Ch.  91,  where  the  defendant  described  himself  as  P.  from  H.  & 
P.,  the  old  firm,  but  in  a  way  calculated  to  deceive. 


1  McCordw.  Williams,  96  Pa.  St.  78  (1880);  Hoxie  v.  Chaney,  143 
Mass.  592  (1887);  Porter  r.  Gorman,  65  Ga.  11  (1880). 
*  10   LAW  OF   PARTNERSHIP. 
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Bk.  III.          the  same  time,  if  that  name  happens  to  be  his  own,  it 
Chap.  9.  Sect.  -g  ^  no  *  means  clear  that  he  could  be  restrained  from 

carrying  on  business  in  that  name  (i). 

[  *441J  The  last  propositions  aie  well  illustrated  by  the  im- 

ChurtoTi  r.  portant  case  of  Churton  v.  Douglas  (k).  There  two  of 
the  plaintiffs,  and  the  defendant,  whose  name  was  John 
Douglas,  carried  on  business  in  partnership  under  the 
firm  of  John  Douglas  &  Co.,  as  stuff  merchants  at 
Bradford.  The  defendant  retired  from  the  firm;  a  new 
partner  was  taken  in;  and  the  defendant  assigned  to 
his  old  partners  and  their  new  partner  (being  the  plain- 
tiffs) all  his,  the  defendant's,  share  and  interest  in  the 
old  firm,  and  in  the  good-will  thereof.  The  plaintiffs 
continued  to  carry  on  the  old  business  under  a  new 
name,  with  the  addition  late  John  Douglas  &  Co.  The 
defendant  formed  a  new  partnership  with  three  persons 
who  had  been  in  the  employ  of  the  old  firm,  and  whom 
he  had  enticed  to  leave  the  service  of  its  successors  and 
to  join  him;  and  he  and  his  new  partners  commenced 
business  as  stuff  merchants  at  Bradford,  in  a  house  ad- 
joining the  place  of  business  of  the  old  firm;  and  they 
did  so  in  the  name  of  John  Douglas  &  Co.  They  further 
affixed  that  name  to  the  house  they  had  taken,  and  sent 
circulars  to  the  old  customers  of  ihe  old  firm,  so  as  to 
lead  them  to  suppose  that  the  business  of  that  firm  was 
being  continued  by  the  defendant  and  his  new  partners. 
On  a  bill  filed  by  the  plaintiffs  against  the  defendant  it 
was  held,  (1),  that  he  was  entitled  to  carry  on,  by  him- 
self or  in  partnership  with  others,  the  kind  of  business 
previously  carried  on  by  him  with  his  late  partners; 
and,  (2),  that  he  was  entitled  so  to  do  in  the  immediate 
neighbourhood  of  the  place  where  he  and  his  late  part- 
ners previously  carried  on  their  business.  But  it  was 
also  held,  (3),  that  the  plaintiffs  alone  had  the  right  to 
carry  on  the  business  previously  carried  on  by  John 
Douglas  &  Co.;  (4),  that  the  plaintiffs  had  the  right 
to  represent  themselves  as  the  successors  of  that  firm; 
(5),  that  the  defendant  had  no  right  to  represent  him- 
self as  its  successor;  (6),  that  he  could  not  acquire  such 
a  right  by  taking  other  persons  into  partnership  with 
him;  and,  (7),  that  although  his  name  was  John  Doug- 
las, he  had  not,  either  alone  or  in  partnership  with 
[  *  442]  others,  the  *  right  to  carry  on  the  old  kind  of  business, 
in  the  old  place,  under  the  old  name  of  John  Douglas 
&  Co.  An  injunction  was  granted  accordingly  to  re- 
strain the  defendant  from  carrying  on  the  business  of  a 

(i)  See  ib.  and  ante,  book  i.  ch.  6,  \  2. 
(ft)  Johns.  174. 
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stuff  merchant,  at  or  in   the  immediate  neighbourhood  Bk.  III. 

of  Bradford,  either  alone  or  in  partnership  under  the  Chap.  9.  Sect. 

style  John  Douglas  &  Co.,  or  in  any  other  manner  hold-  — 

ing  out  that  he  was  carrying  on  the  business  of  a  stuff 
merchant  in  continuation  of,  or  in  succession  to,  the 
business  carried  on  by  the  late  firm  of  John  Douglas 
&  Co. 

An  agreement  by  a  partner  that  he  will  not  carry  on  implied 
business  in  opposition  to  his  late  co-partners  may  how-  agreement 
ever  be  implied  from  some  other  agreement  into  which  n.ot  to.con- 
he  and  they  have  entered.     Thus  where  two  persons  business 
became  partners  as  brewers  for  eleven  years,  and  it  was  coot)er  v 
provided  in   the  articles  that  either  of  the  parties,  on  Watson, 
giving  six  months'   notice  to  the  other,  should  be  at 
liberty  to  quit  the  trade  and  mystery  of  the  brewer,  and 
that  the  other  should  be  at  liberty  to  continue  the  trade 
on  his  own  account;  it  was  held  that  one  of  the  part- 
ners who  had  retired  from  the  firm  after  giving  notice 
to  the  other  was  not  at  liberty  to  continue  in  the  trade 
at  all  (Z). 

Again,  where  on   the  retirement  of  a  partner,  it  was  Award  dis- 
lef  t  to  an  arbitrator  to  determine  what  the  continuing  posing  of 
partner  should  pay  for  the  good-will,  and  the  arbitrator    } 
fixed  a  sum  upon  the  understanding  that  the  retiring 
partner  would  not  commence  a  new  business  in  the 
same  street  in  which  the  old  one  was  carried  on;  an  in- 
junction was  granted  restraining  the  retiring  partner 
from  carrying  on  business  in  that  street,  although  the 
award  itself  was  silent  upon  the  point  (m). 

It  follows  from  the  foregoing  observations  that  the 
good-will  of  a  valuable  partnership  business  may  ba 
practically  unsaleable  and  worthless,  at  least  to  any  one 
except  a  former  partner  desiring  to  continue  the  busi- 
ness of  the  firm  (n).  It  is  only  so  far  as  good- will  has 
a  saleable  value  that  it  can  be  regarded  as  an  asset  of 
.any  partnership;  and  the  good- will  of  *a  business  is  [*443] 
frequently  of  no  value  at  all,  except  in  connection  with 
the  place  of  business  (o).  This,  however,  is  by  no 
means  always  the  case.  The  value  of  the  good- will  of 
a  newspaper,  for  example,  attaches  to  its  name,  and*  is 
scarcely,  if  at  all,  dependent  on  the  place  of  publica- 
tion. 

(Z)  Cooper  v.  Watson,  3  Dougl.  413;  S.  C.  sub  nomine  Cooper 
v.  Watlington,  2  Chitty,  451.  Compare  Davies  v.  Davies.  36  Ch. 
D.  359,  ante,  p.  437,  note  (o). 

(m)  Harrison  v.  Gardner,  2  Madd.  198. 

(n)  See  Davies  v.  Hodgson,  25  Beav.  177,  where  the  good-will 
was  treated  as  valueless  on  this  very  ground. 

(o)  As  in  Blake  v.  Shaw,  Johns.  732.     See  ante,  p.  439,  note  (c). 
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Bk.  III. 
Chap.  9.  Sect, 
2. 

Good-will 
assets  of  the 
firm. 


Good-will  in 
cases  of 
death. 


[  *  444] 


The  saleable  value  of  the  good- will  of  a  partnership 
business,  whatever  that  value  may  be,  must  be  consid- 
ered as  belonging  to  the  firm,  unless  there  is  some 
agreement  to  the  contrary;  and  it  follows  from  this — 

1.  That  if  a  firm  is  dissolved,  and  there  is  no  agree- 
ment to  the  contrary,  the  good-will  must  be  sold  for 
the  benefit  of  all  the  partners,  if  any  of  them  insist  on 
such  sale  (p) ; 

2.  That,  so  far  as  is  possible,  having  regard  to  the 
right  of  every  partner  to  carry  on  business  himself,  the 
Court  will,  on  a  dissolution,  interfere  to  protect  and 
preserve  the  good-will  until  it  can  be  sold  (q); 

3.  That  if  a  partner  has  himself  obtained  the  bene- 
fit of  the  good-will,  he  can  be  compelled  to  account  for 
its  value,  i.e.,  for  what  it  would  have  sold  for,  he  be- 
ing himself  at  liberty  to  compete  in  business  with  the 
purchaser  (r). 

In  the  event  of  dissolution  by  death,  it  has  been  said 
that  the  good-will  survives,  and  there  is  a  clear  deci- 
sion to  this  effect  (s).  f  But  this  is  not  in  accordance 
with  modern  authorities;  they  are  wholly  opposed  to 
the  notion  that  the  value  of  the  good  will,  as  such,  be- 
longs to  the  survivor  (t).1  It  undoubtedly  may  hap- 
pen that  the  survivor  may  obtain  the  benefit  of  the 
good-will  without  paying  for  it;  for  he  is  at  liberty 
*  (unless  restrained  by  agreement)  to  carry  on  busi- 
ness on  his  own  account  (u),  and  possibly  in  the  old 
place  of  business  and  in  the  name  of  the  late  firm  (x).2 
Under  these  circumstances,  if,  on  the  death  of  a  part- 
ner, the  good- will  is  put  up  for  sale,  it  will  produce 

(p)  Pawsey  v.  Armstrong,  18  Ch.  D.  698;  Bradbury  v.  Dick- 
ens, 27  Beav.  53,  and  the  cases  cited  infra. 

(q)  See  Turner  v.  Major,  3  Giff.  442,  where,  however,  there 
was  an  express  agreement  for  the  sale  of  the  good-will.  In 
Lewis  v.  Langdon,  7  Sim.  425,  the  V.-C.  Shadwell  seemed  to 
think  that  a  surviving  partner  was  under  no  obligation  to  pre- 
serve the  good-will.  But  his  opinion  was  probably  influenced 
by  Hammond  v.  Douglas,  5  Ves.  539.  which  was  not  then  over- 
ruled. 

(r)  Smith  v,  Everett,  27  Beav.  446;  Mellersh  v.  Keen,  ib.  236, 
and  28  Beav.  453. 

(s)  Hammond  v.  Douglas,  5  Ves.  539. 

(0  Wedderburn  v.  Wedderburn,  22  Beav.  104;  Smith  r.  Ever- 
ett, 27  Beav.  446,  and  Mellersh  r.  Keen,  ib.  236,  and  28  Beav. 
453.  See.  also,  Gibblett  v.  Read,  9  Mod.  459,  a  case  of  a  news- 
paper. 

(u)  Farr  i:  Pearce,  3  Madd.  74;  Da  vies  v.  Hodgson,  25  Beav. 
177. 

(x)  See,  as  to  this,  infra,  note  (e). 

1  Holden  t>.  McMakin,  1  Pars.  Sel.  Cas.  (Pa.)  270  (1847). 

2  Kammelsberg  v.  Mitchell,  29  Oh.  St.  22  (1875). 
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nothing  if  it  is  known  that  the  surviving  partner  will  Bk.  III. 
exercise  his  rights.     He  will  therefore  acquire  all  the  ^ liaP-  9-  ^ect- 

benefit  of  the  good  will;  but  he  does  not  acquire  it  by  J 

survivorship,  as  something  belonging  to  him  exclu- 
sively, and  with  which  the  executors  of  the  deceased 
partner  have  no  concern;  for  if  he  did,  he  might  sell 
the  good-will  for  his  own  benefit,  and  this  he  cannot 
do  (y).  When,  therefore,  it  is  said  that  on  the  death 
of  one  partner  the  good-will  of  the  firm  survives  to  the 
other,  what  is  meant  is,  that  the  survivor  is  entitled  to 
all  the  advantages  incidental  to  his  former  connection 
with  the  firm,  and  that  he  is  under  no  obligation,  in 
order  to  render  those  advantages  saleable,  to  retire 
from  business  himself  (2). 

Again,  when  a  partner  retires  not  only  from  the  firm,  Good-will  in 
but  from  the  business  carried  on  by  it,  the  continuing  case  of  re- 
partners   will  acquire  the    benefit  arising   out   of   the  tireinent  of 
good- will  for  nothing,  unless  it  has   been  agreed  that  one  partner' 
they  shall  pay  for  it;  for  they  retain  possession  of  the 
old  place  of  business,  and  they  continue  to  carry  on 
that  business  under  the  old  name.     This,  in  fact,  se- 
cures the  good-will  to  them,  and  they  cannot  be  com- 
pelled to  pay  separately  for  it,  unless  some  agreement 
to  that  effect  has  been  entered  into  (a). 

The  right  to  continue  the  use  of  a  partnership  name  Good-will  in 
is  frequently  the  most  important  element  in  the  good-  connection 
will,  and  is  governed  by  principles  similar  to  those  ap-  w*tn  use  of 
plicable  to  it.     The  *  purchaser  of  the  good-will*  of  a 
business  acquires  the  right  not  only  to  represent  him- 
self  as  the  successor  of  those  who  formerly  carried  it 
on  (6),  but  also  to  use  the  old  name  (c)  and  to  pre- 
vent other  persons  from  doing  the  like  (d).     If  then 
the  good-will  of  a  partnership  business  has  any  saleable 
value  at  all,  it  seems  impossible  to  hold  that  on  a  dis- 
solution of  a  partnership,  whether  by  death  or  other- 

(y)  See  Smith  v.  Everett,  27  Beav.  44(3;  Mellersh  v.  Keen,  ib. 
236,  and  28  ib.  453;  Wedderburn  v.  Wedderburn,  22  Beav.  104. 
See,  however.  Fair  v.  Pearce,  3  Madd.  74,  and  Hammond  v. 
Douglas,  5  Ves.  539,  contra.  The  last  case  cannot  be  regarded 
as  now  law. 

(z)  See  Farr  v.  Pearce,  3  Madd.  74;  Davies  v.  Hodgson,  25 
Beav.  177;  Mellersh  v.  Keen,  27  Beav.  236,  and  28  ib.  453. 

(a)  See  infra.     An  agreement  to  pay  out  a  retiring  partner 
the  value  of  his  share,  as  shown  by  the  last  annual  account,  does 
not  entitle  him  to  have  the  goodwill  valued,  Stewart  v.   Glad- 
stone, 10  Ch.  D.  626.     Compare  Wade  v.   Jenkins,  2  Giff.  509, 
infra,  p.  448. 

(b)  Churton  v.  Douglas,  Johns.  174,  ante,  p.  441. 

(c)  Levy  v.  Walker,  10  Ch.  D.  436. 

(d)  See  the  last  two  notes. 
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Bk.  III.          wise,  any  partner  can  continue  the  old  business  in  the 
Chap.  9.  Sect.  Q^   name  for  his   own   benefit,  unless   there  is  some 

'1 agreement  to  that  effect,  or  at  least  to  the  effect  that 

the  assets  are  not  to  be  sold.  Such  a  right  on  his  part 
is  inconsistent  with  the  right  of  the  other  partners  to 
have  the  good-will  sold  for  the  common  benefit  of  all. 
There  are,  however,  authorities  tending  to  show  that, 
in  the  case  of  death,  the  surviving  partners  are  enti- 
tled .  to  continue  to  carry  on  business  in  the  old 
name  (e),  and  to  restrain  the  executors  of  the  deceased 
partner  from  doing  the  like  (/).  But  if  these  cases 
are  carefully  examined,  they  will  be  found  scarcely  to 
warrant  so  general  a  proposition.  In  Webster  v.  Web- 
ster (g),  the  executors  of  a  deceased  partner  sought  to 
restrain  the  surviving  partners  from  carrying  on  busi- 
ness in  the  name  of  the  old  firm;  but  the  application 
was  based  upon  the  untenable  ground  that  by  so  doing 
the  surviving  partners  exposed  the  estate  of  the  de- 
ceased partner  to  continued  liability.  No  question  of 
good-will  appears  to  have  been  in  dispute.  In  Lewis  v. 
Langdon  (/i),  the  V. -C.  Shadwell  certainly  intimated 
his  opinion  to  be,  that  surviving  partners  had  a  right  to 
continue  to  carry  on  business  in  the  old  narne(i);  but 
the  real  question  there  was,  whether  the  executors  of  a 
deceased  partner  were  entitled  to  continue  the  use  of  that 
name;  and  it  was  held  that  they  were  not,  which  is 
quite  consistent  with  the  absence  of  the  same  right  on 
the  part  of  the  surviving  partner.  There  seems,  more- 
over, to  have  been  some  agreement  *  not  set  out  in  the 
report  (k\  which  influenced  the  judge's  decision;  and 
at  the  time  it  was  pronounced  the  doctrine  that  good- 
will is,  if  saleable,  a  partnership  asset,  was  not  so  well 
established  as  it  is  at  present.1 

(e)  Webster  v.  Webster,  3  Swanst.  490;  Lewis  v.  Langdon,  7 
Sim.  421 ;  Robertson  v.  Qtiiddington,  28  Beav.  536 ;  Banks  v. 
Gibson,  34  Beav.  566. 

(/)  Lewis  v.  Langdon,  7  Sim.  421. 

(ff)  3  Swanst.  490. 

(h)  7  Sim.  421. 

(i)  See,  too,  per  Lord  Romilly,  in  28  Beav.  536. 

(k)  See  the  last  line  in  7  Sim.  425. 

1  In  Iowa  Seed  Co.  v.  Dorr  (Iowa),  30  N.  W.  Rep.  866  (1886), the 
business  had  been  carried  on  under  a  firm  name  identical  with 
that  of  one  of  the  partners,  and  the  seeds  sold  in  packages 
marked  with  that  name  had  acquired  considerable  reputation. 
This  firm  failed  and  the  assignee  for  the  benefit  of  its  creditors 
sold  its  good-will.  The  partner,  whose  name  had  become  identi- 
fied with  the  old  business,  started  in  the  same  line  of  business 
again,  using  his  own  name.  The  court  refused  to  prevent  this 
at  the  instance  of  the  purchaser  of  the  good-will. 


[  *  446] 
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In  considering  this  question,  the  right  of  a  late  part-  Bk.  III. 
ner  not  to  be  exposed  to  risk  by  having  his  name  con    Chap.  9.  Sect. 

tinued  in  a  business  must  not  be  forgotten  (I) ;  and  I! 

where  his  name  is  part  of  the  name  of  the  firm  e.  g.,  if  Continued 
his  name  is  A.  B.,  and  the  name  of  the  firm  is  A.  B.  &  Co.,  us?  of  uamc 
so  long  as  he  lives  he  would,  it  is  apprehended,  in  the  °"  on 
absence  of  an  agreement  to  the  contrary,  be  entitled  to  grounds, 
restrain  his  late  co-partners  and  their  representatives 
from  carrying  on  business  under  the  old  name,  and  so 
continually  exposing  him  to  risk.1  But  a  sale  by  him 
of  his  interest  in  the  good  will  includes  the  right  to  use 
the  old  name  even  if  it  is  his  own  (m).  The  right  of  a 
late  partner  to  prevent  the  continued  use  of  his  own 
name  on  the  ground  of  exposing  him  to  risk  is  a  purely 
personal  right,  and  does  not  devolve  either  on  his  ex- 
ecutors or  on  his  trustee  in  bankruptcy,  for  they  would 
not  be  exposed  to  risk.2  Their  right,  and  indeed  the 
right  of  any  partner  whose  name  does  not  appear  in  the 
name  of  the  firm,  to  prevent  the  continuance  of  the  use 
of  the  name  of  the  firm,  can  only  be  maintained  upon 
the  ground  that  such  right  is  involved  in  the  more  gen- 
eral right  of  having  the  partnership  assets,  including 
the  good- will,  sold  for  the  common  benefit.  And  if 
upon  a  dissolution  this  right  is  waived,  or  if  the  terms 
of  dissolution  are  such  as  to  preclude  its  exercise, 
then  each  partner  can  not  only  carry  on  business  in 
competition  with  the  others,  but  each  can  represent 
himself  as  late  of,  or  as  successor  to.  the  old  firm  :  and 
each  may  use  the  old  name  without  qualification  (n); 
at  all  events  if  he  does  *  not  holdout  the  other  partners  [  *  447] 
as  still  in  partnership  with  himself  (o), 

The  use  of  a  partnership  trade  mark  is  another  very  Good-will  in 

important  element  in  the  good -will  of  its  business.     A  connection 
,  .  ,     .  &  ,   ,         ~  ,         with  trade 

partnership  trade  mark  as   an  asset  of  the  firm,  salea- 

(I)  See  Routh  v.  Webster,  10  Beav.  561  ;  Bullock  v.  Chapman, 
2  De  G.  &  Sm.  211  ;  Troughton  r.  Hunter,  18  Beav.  470.  See, 
also,  Hodges  v.  London  Trams  Omnibus  Co.,  12  Q.  B.  D.  105. 

(m)  Levy  v.  Walker,  10  Ch.  D.  436  ;  Banks  v.  Gibson,  34  Beav. 
566.  Note  in  the  first  of  these,  Miss  Charbonnel  having  married 
and  changed  her  name,  was  not  in  fact  held  out  as  a  partner. 

(ji)  See  Banks??.  Gibson,  34  Beav.  566,  and  the  cases  cited  in 
the  last  four  notes.  See,  as  to  describing  oneself  as  late  with 
or  from  another,  Glenny  v.  Smith,  2  Dr.  &  Sm.  476. 

(o)  Even  this  qualification  is  doubtful.  See  Levy  v.  Walker, 
10  Ch.  D.  436. 


'Morgan  v.  Schuyler,   79  N.   Y.  490  (1880);  McGowan  Bros. 
Pump  &  Mach.  Co.  v.  McGowan,  22  Oh.  St.  370  (1872). 
2  Staats  v.  Hewlett,  4  Den.  559  (1847). 
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Chap.  9.  Sect. 
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Valuation  of 
good-will. 
Agreements 
as  to  paying 
lor  good-will 
on  retire- 
ment, &c. 


Austen  v. 
Boys. 

[*448] 


ble  on  a  dissolution  like   any  other  asset  (p).1     The 
partnership  name  may  be  a  trade  mark  (q)2 

Good-will  is  generally  valued  at  so  many  years'  pur- 
chase on  the  amount  oi  profits. 

In  framing  articles  of  partnership,  too  great  care 
cannot  be  taken  to  e'xpress  as  clearly  as  possible  what 
is  intended  to  be  done  with  respect  to  good- will;  and 
in  order  to  avoid  all  ambiguity,  the  word  itself  should 
be  made  use  of.  There  are  cases  which  show  that  an 
agreement  to  take  a  retiring  partner's  share  in  the 
property  and  effects  of  the  partnership  (r),  or  in  the 
partnership  premises  (s),  do  not  entitle  him  to  any- 
thing in  respect  of  good-will.  But  in  another  case  a 
clause  authorizing  a  surviving  partner  to  take  the  stock 
of  the  partnership  at  a  valuation  was  held  to  entitle 
the  executors  of  a  deceased  partner  to  a  share  of  the 
value  of  the  good-will  of  the  partnership,  and  of  a 
trade-mark  belonging  to  it  (t). 

When  an  agreement  is  entered  into,  to  the  effect  that 
a  retiring  partner  shall  be  entitled  to  be  paid  for  his 
interest  in  the  good-will  of  the  firm,  it  is  material  to 
determine  whether  the  firm  is  to  be  regarded  as  of  defi- 
nite or  of  indefinite  duration.  For  upon  this  will  de- 
pend the  amount  to  be  paid  to  the  retiring  partner. 

In  Austen  v.  Boys  (u),  a  partnership  was  entered 
into  for  seven  years,  with  power  for  any  partner  to  re- 
tire. In  case  of  *  retirement  the  retiring  partner  was 
to  be  paid  by  the  continuing  partners  the  fair  market 
value  of  his  interest  and  share  in  the  partnership  busi- 
ness, and  in  the  good-will  thereof.  Two  days  before 
the  expiration  of  the  seven  years,  one  of  the  partners 
retired,  and  the  question  arose,  whether  in  ascertaining 
the  value  of  his  interest  in  the  good-will  of  the  busi- 
ness, the  partnership  business  was  to  be  considered  as 

(p)  See  Bury  v.  Bedford,  4  De  G.  J.  &  Sm.  352  ;  Hall  v.  Bar- 
rows, 4  De  G.  J.  &  Sm.  150.  Trade  marks  registered  under  46 
&  47  Viet.  c.  57,  $  70,  are  only  assignable  with  the  good-will  of 
the  business,  see  Wellcome's  Trade  mark,  32  Ch.  D.  213. 

(q)  46  &  47  Viet.  c.  57,  \  64.     See  ante,  book  i.  ch.  6,  \  2. 

(r)  See  Hall  v.  Hall,  20  Beav.  139  ;  Kennedy  r.  Lee,  3  Mer. 
452. 

(s)  Burfield  v.  Rouch,  31  Beav.  241.  Compare  Blake  v.  Shaw, 
Johns.  732. 

(0  Hall  v.  Barrows,  4  De  G.  J.  &  Sin.  150. 

(K)  24  Beav.  598,  affirmed  2  De  G.  &  J.  626. 

1  If  undisposed  of  at  dissolution,  each  partner  may  continue  to 
use  it.  Hazard  v.  Caswell,  93  N.  Y.  259  (1883)  ;  Smith  i:  Walker, 
57  Mich.  456  (1885). 

2  It  will  be  protected  from  infringement  by  strangers.     Bell  v. 
Locke,  3  Paige,  75  (1832). 
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continuing,  or  as  ending  at  the  expiration  of  the  seven  Bk.  III. 
years.     It  was  held  that  the  good- will  to  be  valued,  was  Chap.  9.  Sect. 

the  good-will  of  a  business  ending  with  the  seven  years,  J 

and  that  therefore  the  retiring  partner's  interest  in  it 
was  nominal  merely. 

In  Wade  v.  Jenkins  (x),  partnership  articles  stipu-  Wade  r. 
lated  that  the  good- will  should  be  deemed  to  be  of  the  Jenkins, 
value  of  6000?.  and  should  belong  to  the  partners  in 
the  proportions  in  which  they  were  entitled  to  the  capi- 
tal, but  that  the  value  of  the  good-will  should  not  be 
taken  into  account  in  any  of  the  accounts  between  the 
partners.  On  the  death  of  one  of  the  partners  it  was 
held  that  he  was  entitled  to  a  share  of  the  good- will; 
and  that  the  last- mentioned  stipulation  only  applied  to 
the  accounts  taken  during  the  continuance  of  the  part- 
nership. 

In  Turner  v.   Major  (y),  partners  agreed  to  dissolve  Turner  v. 
and  to  have  the  assets  and  good-will  sold  by  two  per-  Major, 
sons  selected  by  them;  an  injunction  was  granted  to 
restrain  one  of  the  partners  from  violating  this  agree- 
ment, by  carrying  on  business  on  his  own  account  be- 
fore the  good-will  of  the  partnership  had  been  dis- 
posed of. 

19.   Getting  in  debts. —  When  a  firm  is  dissolved,  it  19.  Getting  in 
is  tisual  to  appoint  one  of  the  partners,  or  some   third  debts  on  dis- 
person,  to  collect  and  get  in  the  debts  of  the  firm.  But  solution, 
notwithstanding    any    such    arrangement    and    notice 
thereof,  a  debtor  to  the  firm  will  be  discharged  if  he 
pays  to  any  one  of  the  partners  (z).     Effect,  however, 
will  be  given  by  the  Court  to  an  agreement  of  the  na- 
ture in  question,  by  appointing  a  receiver,  and,  if  neces- 
sary, granting  an  injunction  (a).     If  the  agreement  is 
under  seal  and  is  broken,  an  action  for  damages  may 
be  *  brought  upon  it  (6).     But  it  has  been  held  that  [  *449] 
an  agreement  not  under  seal  entered  into  between  two 
members  «f  a  dissolved  partnership,  to  the  effect   that 
one  of  them  shall  get  in  the  debts  of  the  firm,  and  pay 
what  he  shall  receive  in  respect  thereof  to  his  co-part- 
ner, is  not  an  agreement  on  which  the  latter  can  main- 
tain any  action  for  damages   in  case  the  debts  are  got 
in,  and  the  money  received  on  account  of  them  is  not 
paid  over;  for  it  is  said  there  is  no  consideration   for 

(*)  2  Giff.  509.     Compare  Steuart  v.  Gladstone,  10  Ch.  D.  626, 
where  there  was  no  clause  specially  applicable  to  good-will. 
(y)  3  Giff.  442. 
(z)  Ante,  p.  134. 
(a)  Davis  v.  Amer,  3  Drew.  64. 
(6)  As  in  Belcher  v.  Sikes,  8  B.  &  C.  185. 
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[  *  450] 

Assignment 
of  debts. 


Stamp  on 
assignment 


such  an  agreement  (c).  But  it  seems  to  have  been  ad- 
mitted, in  the  case  in  which  this  was  decided,  that  if 
the  partner  to  whom  the  money  when  received  is  to  be 
paid  agrees  that  he  will  take  no  steps  to  collect  the 
debts  himself,  that  will  be  a  sufficient  consideration  to 
support  the  promise  to  pay. 

When  a  partner  retires,  on  the  terms  that  the  con- 
tinuing partners  are  to  get  in  the  old  debts,  and  that 
such  debts,  when  got  in,  are  to  be  taken  into  account  in 
ascertaining  the  share  of  the  retiring  partner,  the  latter 
will  have  a  right  to  charge  the  continuing  partners  with 
whatever  debts  they  may  choose  to  take  to  themselves 
and  not  get  in.  As  observed  by  Lord  Romilly  :  "If 
continuing  partners  who  are  bound  to  get  in  debts  be- 
longing to  an  old  firm,  think  fit  to  enter  into  a  new 
agreement  with  the  debtors  of  the  old  firm,  by  which 
those  debtors  become  the  debtors  of  the  new  firm,  and 
the  debts  of  the  old  firm  become  merged  in  that  of  the 
new  firm  by  a  security  taken  for  the  aggregate  debt, 
such  continuing  partners  are  liable  to  the  retiring  part- 
ners for  the  amount  of  the  old  debt  as  one  of  the  assets 
received  by  them"  (d). 

20.  Assignment  of  share,  &c. — When  a  partner  re- 
tires or  dies,  and  he  or  his  executors  are  paid  what  is 
due  in  respect  of  his  share,  it  is  customary  for  him  or 
them  formally  to  assign  and  release  his  interest  in  the 
partnership,  and  for  the  continuing  or  surviving  part- 
ners to  take  upon  themselves  the  payment  of  the  out- 
standing debts  of  the  firm,  and  to  indemnify  their  late 
partner  or  his  estate,  from  all  such  debts. 

*  An  assignment  of  all  the  partnership  stock,  debts, 
sums  of  money,  and  all  other  the  personal  estate  and 
effects  of  the  assignors  as  partners,  did  not  before  the 
Judicature  acts  give  the  assignees  a  right  to  sue  one  of 
the  assignors  for  a  debt  due  from  him  to  the  partner- 
ship (e).  But  if  one  of  the  assignors  after  the  execu- 
tion of  the  deed  releases  a  debt  which  has  been  as- 
signed, or  negotiates  a  bill  held  by  the  firm,  he  becomes 
liable  to  an  action,  for  he  has  no  right  to  derogate  from 
his  own  grant  (/). 

An  assignment  by  a  partner  of  his  share  and  inter- 
est in  the  firm  to  his  co-partners,  in  consideration  of 

(c)  See  Lewis   r.   Edwards,   7  M.  &  "\V.   300,  where  such    an 
agreement  was  come  to  between  a  solvent  partner  and  the  as- 
signees of  a  bankrupt  partner. 

(d)  Lees  v.  Laforest,  14  Beav.  262. 

(e)  See  Aultou  r.  Atkins,  IS  C.  B.  249. 

(f)  Aulton  v.  Atkins,  18  C.  B.  249. 
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the  payment  by  them  of  what  is  due  to  him  from   the  f>k-  III. 
firm,  is  regarded  as  a  sale  of  property  within  the  mean-  Chap.  ».  Sect. 

ing  of  the  Stamp  acts  ;  and  consequently  the  deed  of  J 

assignment  requires  an  ad  valorem  stamp  (g).     But  if  by  outgoing 
the  retiring  partner,  instead  of  assigning  his    interest,  Partner- 
takes  the  amount  due  to  him  from  the  firm,  gives  a  re- 
ceipt for  the  money,  and  acknowledges  that  he  has  no 
more  claims  on  his  co-partners,  they  will  practically  ob- 
tain all  they  want  ;  but  such  a  transaction,  even  if  car- 
ried out  by  deed,  could  hardly  be  held  to  amount  to  a 
sale  ;    and   no  ad  valorem  stamp    it   is    apprehended 
would  be  payable  (h). 

21.  Indemnity  to    outgoing  partner. — An  indemnity  21.  Usual  in- 
is  ordinarily  given  by  a  bond  or  covenant  entered  into  demnity. 
by  the  continuing  or  surviving  partners,  in  considera- 
tion of  the  assignment  to  them  of  all  the  share  and  in- 
terest of  the  retiring  or  deceased  partner.     The  bond 
or  covenant  should  be  joint  and  several  (»).     The  ef- 
fect of  such  a  bond  or  covenant  is  to  render  a  retiring 
partner,  as  between  himself   and  his  late   co-partners, 
a  surety  only  for  the  payment  of  the  partnership  debts(fc) ; 
*  and  to  render  him  their  specialty  creditor  if,  notwith-  [  *  451] 
standing  their  indemnity,  he  is  compelled  to  pay  those 
debts  (Z).1 

(g)  Christie  v.  Commissioners  of  Inland  Kevenue,  L.  R.  2  Ex. 
46  ;  Phillips  v.  Same,  ib.  399  ;  Potter  -v.  The  Commissioners  of 
Inland  Kevenue,  10  Ex.  147.  These  cases  overrule  Belcher  v. 
Sikes,  6  B.  &  C.  234. 

(h)  In  Steer  v.  Crowley,  14  C.  B.  N.  S.  337,  a  release  by  the 
executors  of  a  deceased  partner  did  not  state  the  consideration, 
and  bore  only  a  common  deed  stamp  ;  and  it  was  held  that  the 
deed  was  a  good  document  of  title,  although  some  penalty 
might  be  payable  by  the  parties  to  it,  or  by  their  solicitors  for 
not  stating  the  consideration. 

(i)  See.  as  to  this,  ante  p.  196. 

(k)  Rodgers  v.  Maw.  4  Dowl.  &  L.  66  ;  Oakley  v.  Pasheller,  4 
Cl.  &Fin.  207,  ante  p.' 251. 

(?)  Musson  v.  May,  3  V.  &  B.  194. 

1  A  covenant  to  apply  the  assets  received  to  the  payment  of 
the  firm's  debts  does  not  bind  the  covenantor  to  pay  the  out- 
standing debts  to  any  extent  further  than  the  assets  suffice,  Top- 
liffi;.  Jackson,  12  Gray  565  (1859);  such  a  covenant  makes  the 
continuing  partner  a  trustee.  Marsh  v.  Bennett,  5  McLean  117 
(1850).  A  covenant  to  release  a  retiring  partner  from  all  liabil- 
ities amounts  to  a  covenant  to  pay  the  debts,  Griffith  v.  Buck, 
13  Md.  102  (1858).  The  covenantee  can  bring  his  action  on  a 
covenant  to  pay  the  firm's  debts  immediately  on  non-payment, 
although  he  may  not  have  been  yet  obliged  to  pay  any  debts  him- 
self,  Ham  .v.  Hill,  29  Mo.  275  (1860);  Lathrop  7).  Atwood,  21 
Conn.  117(1851);  Farnsworth  v.  Boardman,  131  Mass.  115(1881). 
If  the  covenant  be  to  indemnify  or  hold  harmless  the  retiring 
partner  against  the  firm's  liabilities,  it  is  necessary  before  he 
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Bk.  III. 
Chap.  9.  Sect. 
2. 

Eight  to  in- 
demnity. 


Effect  of 
express  in- 
demnity on 
lien. 

Re  Lang- 
mead's 
trusts. 


2-2.  Arbitra- 
tion clauses. 


[*452] 


It  is  to  be  observed,  that  in  the  absence  of  any  agree- 
ment to  that  effect,  a  retiring  partner  or  the  executor 
of  a  deceased  partner  has  no  right  to  an  indemnity 
from  the  other  partners,  except  so  far  as  he  may  be  en- 
titled to  have  the  assets  of  the  firm  applied  in  payment 
of  its  debts,  and  to  enforce  contribution  in  case  he  has 
to  pay  more  than  his  share  of  those  debts.  But  if  all 
the  assets  of  the  firm  are  assigned  to  the  continuing  or 
the  surviving  partners,  it  is  only  fair  that  they  should 
undertake  to  pay  its  debts:  and  if  it  appears  that  it 
was  the  indention  of  all  parties  that  they  should  do  so, 
effect  will  be  given  to  such  intention,  although  the  un- 
dertaking on  their  part  is  not  explicit  in  its  terms  (in}. 

When  a  retiring  partner  assigns  his  interest  in  the 
partnership  assets,  and  obtains  from  the  continuing 
partners  a  covenant  of  indemnity,  his  lien  on  the  part- 
nership assets  seems  to  be  at  an  end.  In  Re  Lang- 
mead's  trusts  (n)  the  assignment  was  made  expressly 
subject  to  the  payment  of  the  retiring  partner's  share 
of  the  partnership  debts.  The  continuing  partner  be- 
came bankrupt;  and  the  retiring  partner's  executors 
were  compelled  to  pay  the  unsatisfied  partnership  debts. 
It  was  nevertheless  held  that  they  had  no  lien  on  the 
specific  assets  of  the  old  firm,  but  were  confined  to  their 
remedy  on  the  covenant  for  indemnity. 

22.  Arbitration  clauses.- — With  respect  to  these,  it  is 
to  be  observed  :-^- 

1.  That  an  agreement  to  refer  to  arbitration  is  one 
which  a  court  will  not  decree  to  be  specifically  per- 
formed (o) ; '  and 

2.  That  it  is  one  which  (independently  of  the  Com- 
mon law  procedure  act  of  1854)  cannot  be  effectually 
set  up  as  a  defence  to  any  action  relative  to  a  matter 
agreed  to  be  *  referred  (p);2  unless,  indeed,  the  refer- 
ence has  been  expressly  made  a  condition  precedent  to 

(m)  See  Saltoun  v.  Houstoun,  1  Bing.  431?. 

(n]  7  De  G.  M.  &  G.  333.  See,  too,  Lingen  v.  Simpson,  1  Sim. 
&  Stu.  600.  See,  ante,  pp.  354,  355. 

(o)  Agar  v.  Macklew,  2  Sim.  &Stu.  418;  Street  v.  Rigby,  6  Ves. 
818.  An  action  will  lie  for  not  referring  in  pursuance  of  an 
agreement  so  to  do,  Livingston  v.  Ralli,  5  E.  &  B.  132.  See, 
generally,  Fry,  Spec.  Perf.  ch.  8  (ed.  2). 

(p]  Davvson  v.  Fitzgerald,  1  Ex.  D.  257;  Edwards  v.  Abcray- 
ron,  &c.,  Soc.,  1  Q.  B.  D.  563;  Cooke  v.  Cooke,  4  Eq.  77;  and  the 
older  cases  referred  to  thei  e. 


can  bring  his  action  on  the  covenant,  that  he  be  actually  dam- 
aged by  having  to  pay  the  debts,  Gilbert  v.  Wiman,  1  N.  Y. 
550  (1848);  Carters.  Adamson,21  Ark.  287  (1860). 

1  Page  v.  Vankirk,  6  Phila.  264  (1867). 

2  Meaher  v.  Cox,  37  Ala.  201  (1861). 
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the  right  to  sue  (q).  At  the  same  time  a  Court  will  some-  Bk.  III. 
times  decline  to  interfere  between   partners  who  have  ^  naP-  9- Seet- 

agreed  that  their  disputes  should  be  referred  to  arbitra-  "1 

tion,  and  who  have  not  attempted  so  to  settle  them  (r). 

By  17  &  18  Viet.  c.  125,  which  contains  several  im-  17  &  18  Viet, 
portant  provisions  respecting   agreements   to  refer  to  c.  125,  \  11. 
arbitration,  it  is  amongst  other  things  (by  §  11)  en- 
acted that, — 

"Whenever  the  parties  to  any  deed  or  instrument  in  writing 
to  be  hereafter  made  or  executed,  or  any  of  them, •  shall  agree  (s) 
that  any  then  existing  or  future  differences  between  them  or  any 
of  them  shall  be  referred  to  arbitration,  and  any  one  or  more  of 
the  parties  so  agreeing,  or  any  person  or  persons  claiming  through 
or  under  him  or  them,  shall  nevertheless  commence  any  action 
at  law  or  suit  in  equity  against  the  other  party  or  parties,  or  any 
of  them,  or  against  any  person  or  persons  claiming  through  or 
under  him  or  them,  in  respect  of  the  matters  so  agreed  to  be  referred, 
or  any  of  them,  it  shall  be  lawful  for  the  court  in  which  action 
or  suit  is  brought,  or  a  judge  thereof,  on  application  by  the  de- 
fendant or  defendants,  or  any  of  them,  after  appearance,  and  be- 
fore plea  or  answer,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be  referred  to 
arbitration  according  to  such  agreement  as  aforesaid,  and  that 
the  defendant  was  at  the  time  of  the  bringing  of  such  action  or  , 
suit  and  still  is  ready  and  willing  to  join  and  concur  in  all  acts 
necessary  and  proper  for  causing  such  matters  so  to  be  decided 
by  arbitration,  to  make  a  rule  or  order  staying  all  proceedings 
in  such  action  or  suit,  on  such  terms,  as  to  costs  and  otherwise, 
as  to  such  court  or  judge  may  seem  fit:  Provided  always  that 
any  such  rule  or  order  may  at  any  time  afterwards  be  discharged 
or  varied  as  justice  may  require." 

The  section  does  not  apply  where  a  submission  to  re- 
fer has  been  revoked  before  action  (t). 

(q)  See  Scott  v.  A  very,  5  H.  L.  C.  811;  Half  hide  v.  Penning,  2 
Bro.  C.  C.  336.  The  last  case  is  generally  regarded  as  overruled, 
but  qufere  whether  it  is  not  capable  of  being  supported  on  the 
principle  recognised  in  Scott  v.  A  very.  See  the  observations  of 
Lord  St.  Leonards  in  Dimsdale  v.  Robertson,  2  Jo.  &  Lat.  91, 
and  of  V.-C.  Wood  in  Cooke  v.  Cooke,  4  Eq.  77. 

(r)  Waters  v.  Taylor,  15  Ves.  10. 

(s)  In  Blyth  v.  'Lafone,  1  E.  &  E.  435,  it  was  held  that  the 
agreement  to  refer  must  be  contained  in  the  instrument  on  which 
the  dispute  arises.  But  this  has  been  overruled.  See  Randell, 
Saunders,  and  Co.  v.  Thompson,  1  Q.  B.  D.  748,  and  Mason  v. 
Had  dan,  6  C.  B.  N.  S.  525. 

(t)  Randell,  Saunders,  and  Co.  v.  Thompson,  1  Q.  B.  D.  748. 
See,  also,  Deutsche  Springstoft  Actien  Gesellschaft  v,  Briscoe,  20 
Q.  B.  D.  177. 
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[  *  47)3  1  *  The   Court  will  decide  whether  the  matters  in  dis- 

Bk.  III.          pute  are  or  are  not  within  the  arbitration  clause  (u). 
Chap.  9.  Sect.  jju^  even  if  they  are,  the  section  is  not  imperative  ;  and 

H the  Court  in  the  exercise  of  its  discretion  has  declined 

to  interfere  where  there  were  several  matters  in  dispute, 
some  only  of  which  were  within  the  agreement  to  re- 
fer (v);  where  one  of  the  parties  had  become  bank- 
rupt (x)  where  there  was  a  bond  fide  suggestion  of 
fraud  (?/);  where  there  was  really  no  question  in  dis- 
pute, and  the  defendant's  only  object  was  delay  (z) ; 
where  the  object  was  to  stop  a  suit,  and  not  really  to 
settle  a  dispute,  which  the  defendant  desired  to  refer 
before  the  suit  was  commenced  (a). 

Where,  however,  there  is  a  bond  fide  dispute  within 
the  meaning  of  «an  agreement  to  refer,  and  there  is  no 
satisfactory  reason  why  such  dispute  should  not  be 
settled  by  arbitration,  legal  proceedings  will  be 
stayed  (6);  even  although  the  agreement  to  refer  is 
contained  in  articles  of  partnership  for  a  term  of  years 
which  has  expired  (c). 

In  one  case  the  Court  refused  to  interfere  where  the 
plaintiff  sought  to  have  a  partnership  dissolved,  and  to 
have  a  receiver  appointed,  on  the  ground  of  the  de- 
fendant's misconduct  (d);  but  this  case  has  not  been 
followed  (e);  nor  is  there  any  reason  why  the  Court 
should  not  appoint  a  receiver,  if  necessary,  pending  the 
arbitration  (/j.1 
[*454]  *  Under  a  general  submission  by  partners  of  all 

Power  of        matters  in  difference  between  them,  an  arbitrator  may 
arbitrator. . 

(«)  See  Piercy  v.  Young,  14  Ch.  D.  200. 

(v)  Wheatley   v.  Westminster.  &c.,  Coal  Co.,  2  Dr.  &  Sm.  347. 

(x)  Pennell  v.  Walker,  18  C.  B.  651. 

(y)  Wallis  v.  Hirsch,  1  C.  B.  N.  S.  316.  Compare  Russell  i: 
Russell,  14  Ch.  D.  471,  where  the  party  complaining  of  fraud 
resisted  arbitration. 

(g)  Lury  v.  Pearson,  1  C.  B.  N.  S.  639.  The  true  grounds  of 
this  decision  appear  to  have  been  those  stated  above,  but  the 
report  is  obscure. 

(a)  Corcoran  v.  Witt,  8  Ch.  476  n.,  explained  in  16  Eq.  571. 

(b)  As  in  Russell  v.  Russell,  14  Ch.  D.  471,  where  notice  to  dis- 
solve had  been  given ;  Law  v.  Garrett,  8  Ch.  D.  26.  where  tV" 
agreement  was  to  refer  to  a  foreign  tribunal  ;  Plews  v.  Baker,  16 
Eq.  564  ;  Willesford  v.  Watson,  8  Ch.  473,  and  14  Eq.  572  ;  Ran- 
degger  v.  Holmes,  L.  R.  1  C.  P.  679  ;  Seligmann  v.  LeBoutillier, 
ib.  681  ;    Russell  r.   Pellegrini,  6  E.  &  B.  1020  :    Hirsch   r.   Im 
Thurn,  4  C.  B.  N.  S.  569. 

(c)  Gillett  v.  Thornton,  19  Eq.  599. 

id)  Cook  v.  Catchpole,  10  Jur.  N.  S.  1068. 

le)  Plews  u.  Baker,  16  Eq.  564  ;  Gillett  v.  Thornton,  19  Eq.  599. 

(  f )  See  as  to  this,  infra,  note  (o). 

1  Page  v.  Vankirk,  6  Phila.  264  (1867). 
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dissolve  the  partnership  (gr);  and  may  order  one  part-  Bk.  III. 
ner  to  pay  or  give  security  for  the  payment  of  a  certain  Chap.  9.  Sect. 

sum  to  the  other  (h) ;  and  apportion  the  assets  between  J 

them  (i);1  and  order  conveyances  to  be  made  (&);  and 
direct  one  partner  to  sue  in  the  name  of  himself  and 
others,  and  give  them  a  bond  of  indemnity  (I):  and 
restrain  one  partner  from  carrying  on  business  within 
certain  limits  (m);  and  direct  mutual  releases  to  be 
executed  (n).  It  seems,  however,  that  the  arbitrator 
cannot  appoint  a  receiver  to  collect  and  get  in  the 
partnership  .assets  and  credits  (o);  nor  direct  one  of 
the  partners  to  pay  money  to  him  (the  arbitrator)  in 
order  that  he  may  apply  it  in  payment  of  certain  speci- 
fied debts  (p}.  It  has  also  been  held  that  an  arbitrator 
cannot  enter  into  the  question  whether  any  part  of  a 
premium  paid  on  entering  into  the  partnership  shall 
be  refunded,  unless  the  submission  pointedly  raises 
that  question  for  determination  (q). 

23.    Penalties   and    liquidated    damages. — The   last  23.  Penalties, 
clause  in  a  partnerseip  deed  is  often  one  by  which  each  &c> 
partner  binds  himself  to  pay,  either  by  way  of  penalty  or 
by  way  of  liquidated  damages,  a  certain  sum  in  case  of  the 
infringement  by  him  of  any  agreement  contained  in  the 
previous  clauses.    A  stipulation  that  on  the  breach  of  any 
agreement  in  the  articles,  a  sum  *  shall  be  paid  by  way  [  *  455] 
of  penalty  is  of  little  real  use,  and  is  sometimes  worse 
than  useless,  for  the  sum    mentioned  will  not  be  pay- 
able unless  damage  to  its  amount  can  be  proved  (r) ; 
and  on  the  other  hand  the  penalty  generally  limits  the 

(g]  Green  t>.  Waring,  1  W.  Blacks.  475  ;  Hutchinson  v.  Whit, 
field,  Hayes,  Ir.  Ex.  78.  Simmonds  v.  Swayne,  1  Taunt.  549- 
shows  that  a  dissolution  need  not  be  awarded. 

(h)  Simmonds  v.  Swaine,   1  Taunt.  549. 

(i)  Lingood  v.  Bade,  2  Atk.  505  ;  Wood  v.  Wilson  2  Cr.  M.  & 
R.  241  ;  Wilkinson  v.  Page,  1  Ha.  276. 

(fc)  Wood  ».  Wilson,  2Cr.  M.  &  R.  241. 

(1)  Burton  v.  Wigley,  1  Bins*.  N.  C.  665  ;  and  see  Goddard  v. 
Mansfield,  19  L.  J.  Q.  B.  305  f  Philips  v.  Knightley,  2  Str.  903. 

(m)  Morley  v.  Newman,  5  D.  &  R.  317.  In  Burton  v.  Wigley, 
1.  Bing.  N.  C.  665,  the  award  permitted  a  partner  to  carry  oil 
business,  although  the  articles  provided  for  his  not  doing  so. 

(n)  Lingood  v.  Eade,  2  Atk.  505,  where  the  arbitratoi  directed 
such  releases  to  be  settled  by  a  Master  in  Chancery. 

(o)  Lingood  v.  Eade,  2  Atk.  505  ;  Re  Mackay,  2  A.  &  E.  356. 
But  a  receiver  was  appointed  iij  Routh  v.  Peach,  2  Anstr.  519, 
and  3  ib.  637. 

(p)  Re  Mackay,  2  A.  &  E.  356. 

(q)  See  Tattersall  v.  Groote,  2  Bos.  &  P.  131. 

(r)  See  the  note  to  Gainsford  v.  Griffith,  1  Wms.  Saund.  57. 


1  Lamphire  v.  Cowan,  39  Vt,  420  (1867). 
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I>k.  III.          compensation  which  can   be  obtained,  even    although 
Chap.  9.  Sect,  damage  to  a   greater   extent  has  been  sustained    (s). 

"_. Moreover,  if  there  are  several  covenants,  and  if  for  any 

breach,  however  trival,  of  any  of  them  involving  the 
payment  of  a  small  sum  of  money,  it  is  stipulated  that 
a  large  sum  shall  be  paid  by  way  of  liquidated  damages, 
the  stipulation  is  always  construed  as  a  stipulation  for 
payment  of  the  larger  sum  by  way  of  penalty  (t).  An 
agreement  to  pay  a  definite  sum  as  liquidated  damages 
in  certain  specified  events,  e.  g.,  on  carrying  on  business 
within  prescribed  limits,  may  no  doubt  prove  useful  (u) ; 
but  even  in  these  cases  care  must  be  taken  not  to  make 
the  contract  alternative  ;  for  if  it  is  and  the  stipulated 
sum  is  paid,  a  court  will  not  interfere  by  injunction  (x). 
The  mere  existence  of  an  agreement  for  liquidated 
damages  does  not,  however,  necessarily  make  a  con- 
tract alternative,  and  preclude  such  interference  (y). 

(s)  See  Clarke  r.  Ld.  Abingdon,  17  Ves.  106. 

(t)  See  Wallis  ?;.  Smith,  21  Ch.  D.  243,  where  all  the  older 
cases  are  reviewed.  See,  also,  Elphinstone  r.  Monkland  Iron 
and  Coal  Co.,  11  App.  Ca.  332. 

(u)  Atkyns  v.  Kinnier,  4  Ex.  776  ;  Reynolds  r.  Bridge,  6  E.  & 
B.  528,  may  be  referred  to  as  examples.  See,  too,  The  East  India 
Co.  v.  Blake,  Finch.  117,  where  it  was  held  that  though  a  court 
of  equity  would  relieve  against  a  penalty,  it  would  not  relieve 
against  payment  of  liquated  damages. 

(x)  Sainter  v.  Ferguson,  1  Mac.  &  G.  286  ;  Woodward  v.  Gyles  ; 
2  Vern.  119. 

(y)  French  v.  Macale,  2  Dr.  &  War.  269  ;  Coles  v.  Sims,  5  De 
G.  M.  &  G.  1  ;  and  see  Avery  v.  Langford,  Kay,  663  ;  Clarkson 
v.  Edge,  33  Beav.  227. 
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*  CHAPTER  X.  [*456] 

OF  ACTIONS.  BETWEEN  PARTNEES. 

SECTION  I. — GENERAL  OBSERVATIONS. 

1.  Law  before  the  Judicature  acts. 

THE  mutual  rights  and  obligations  of  partners  hav-  Bk.  III. 
ing  been  examined,  it  is  proposed  in  the  next  place  to  Chap.  10. 
consider  the  means  by  which  those  rights  and  obliga-  Sect-  *• 
tions  can  be  enforced. 

It  has  been  already  seen  (Bk.  ii.,  c.  3)  that  before  the  Legal  pro- 
Judicature  acts  there  was  no  method  by  which  an  or-  ceedings 
dinary  firm  could  sue  or  be  sued  by  any  of  its  members,  between 
either  at  law  or  in  equity  ;  for  the  firm,  as  distinguish-  Partners- 
ed  from  the  persons  composing  it,  had  no  judicial  exis- 
tence.    All  proceedings,  therefore,  which  had  for  their 
object  the  enforcement  of  the  mutual  rights  and  obli- 
gations of  partners,  had  to  be  taken  by  some  or  one  of 
the  members  of  a  firm  individually  against  some  others 
or   other    of    them    also    individually.       The     conse- 
quences of  this  rule  were  important,  for  it    followed 
from  it — 

1.  That  no  action  at  law  could  be  brought  by  one 
partner  against  another  for  the  recovery  of  money  or 
property  payable  to  the  firm  as  distinguished  from  the 
partner  suing  ; 

2.  That  no  suit  in  equity  was  maintainable  by  one 
partner  against  another  with   respect  to  a  matter  in- 
which  the  firm  was  interested,  without  bringing  all  the 
members  thereof  before  the  court.     This  rule  was  sub- 
ject to  exceptions,  as  will  be  seen  hereafter  ;  but  it  was 
established  as  a  rule,  and  flowed  from  the  non-recogni- 
tion of  the  firm. 

Moreover,  until  the  law  was  altered  by  31  &  32  Viet, 
c.  116,  no  criminal  prosecution  was  sustainable  by  one 
partner  against  *  another  for  stealing  the  property  of  [*457] 

*  11    LAW   OF   PARTNERSHIP. 
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Bk.  III.          the  firm  (a).1     But  this  inconvenience  has  been  remov- 

Chap.  10.        e(j  by  the  above  mentioned  statute  (6). 

_____!  _  The  inability  of  a  firm  to  sue  one  of  its  members, 
and  vice  versd,  arose  from  the  circumstance,  that  in  an 
action  by  a  firm  against  one  of  its  members,  or  vice 
versd,  the  member  in  question  must  be  both  a  plaintiff 
and  a  defendant.  Practically  it  is  often  extremely  incon- 
venient to  have  recourse  to  the  intervention  of  a  trustee, 
and  to  procure  agreements  to  be  made  with  him  so  as 
to  enable  him  to  sue  and  be  sued  thereon.  But,  in- 
convenient as  this  was,  it  was  only  through  the  inter- 
vention of  a  trustee  that  agreements  between  partners 
and  the  firms  to  which  they  belonged,  could  be  so  en- 
tered into  as  to  be  enforceable  by  action  at  law  (c).  An 
agreement  by  each  partner  with  his  co-partners  might 
indeed  be  framed  so  as  to  enable  one  to  be  sued  by  the 
others,  if  care  was  taken  to  exclude  the  partner  sued 
from  all  share  in  what  was  sought  to  be  recovered  from 
him,  and  to  exclude  the  partner  suing  from  all  obliga- 
tion to  contribute  to  his  own  payment  (d);  but  an 

[  *  458]  agreement  drawn  *  so  as  to  accomplish  both  these  ob- 
jects ;  was  not  generally  convenient. 

(a)  In  R.  v.  Warburton,  L.  R.  1  Cr.  Ca.  Res.  '274,  it  was  held 
that  a  partner  might  be  convicted  of  conspiring   with    others 
to  defraud  his  co-partner   by  falsifying  the  accounts  of  the  linn, 
and  thereby,  in  eftect,  robbing  his  co-partner.       But  in  R.    r. 
Evans,  9  Jur.  N.  S.  184,  a  partner  who  misrepresented  the  part- 
nership accounts,  and  thereby  obtained  more  than  his  share   of 
money,  was  held  not  liable  to    conviction  for   obtaining  money 
uuder  false  pretences  ;  and  in  R.   v.  Loose,  29  L.  J.  M.  0.  132, 
R.  v.  Marsh,  3  Fos.  &  Fin.  523,  R.  v.  Bren,  3N.  R.  176.  members 
of  friendly  societies  indicted  for  stealing  the  monies  of  the  so- 
cieties were  held  not  liable  to  conviction.     However,  in  R.  v. 
McDonald,  7  Jur.  N.  S.  1127,  a  servant  who  was.  paid  a  salary 
and  a  percentage  of  profits  was  convicted  of  embezzlement  ;  and 
in  R.  v.  Burgess,  2  N.  R.  85,  and  in  R.  v.  Webster,  7  Jur.  N.  S. 
1208,  a  member  of  a  friendly  society  was  convicted  of  larceny, 
and  in  R.  v.  Proud,  10  W.  R.  62.  of  embezzlement.     In  the  last 
three  cases,  however,  there  were  special  cirsumstances  as  regards 
the  possession  of  the  money  and  the  trust  reposed  in  the  prisoner. 
A  shareholder   in   a  banking   company  governed  by  7  Geo.  4, 
c.  46,  was  convicted  of  embezzling  money  of  the  company  in  R. 
v.  Atkinson,  Car.  &  Marsh.  525. 

(b)  See  on  it,  R.   v.  Smith,  L.  R.  1  Cr.  Ca.  R.  266  ;  R.  v.  Rob- 
son,  16  Q.  B.  D.  137  ;  Roope  v.  D'Avigdor,  10  ib.  412. 

(c)  See  Bedford  v.  Brutton,  1  Bing.  N.  C.  399  ;  as  to  an  action 
by  a  partner  against  the  trustees  of  himself  and  co-partner. 

(d)  Radenhurst  v.  Bates,  3  Bing.  463. 


Napoleon  v.  State,  3  Texas  App.  522  (1878).  In  Jones  v. 
State,  76  Ala.  8  (1884)  one  partner  shot  another  while  the  latter 
was  attempting  to  remove  the  firm's  money  from  a  certain  draw- 
er, but  this  circumstance  was  held  not  to  reduce  the  defendant's 
crime  from  murder  to  manslaughter. 
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It  was  not,  however,  competent  for  partners  to  estab-  Bk.  III. 
lish,   even    as    amongst    themselves,  a  rule  that  some  Chap  10. 
officer,  e.  g.,  the  treasurer  or  secretary  of  the  firm  for  _ 
the  time  being,  should,  as  it  were,  represent  the  firm  Stipulation 
and  sue  and  be  sued  on  its  behalf  accordingly.     Consis-  tnat 
tently  with  the  established  law,  effect  could  not  be  given  &cr 
to  such  a  rule,  and  it  was  simply  nugatory  (e).     The  being  shall 
consequences  of  this  doctrine  when  applied  to  compa-  sue. 
nies  were  extremely  serious. 


2.  Effect  of  Judicature  acts. 

The  general  effect  of  the  Judicature  acts,  so  far  as  Eftect  of  the 
they  relate  to  legal  proceedings  by  partnerships,  has  Judicature 
been  already  investigated  (Bk.  ii.,  c.  3);  and  it  was  then 
seen  that  a  firm  can  now  sue  and  be  sued  in  its  mercan- 
tile name  ;  that  where  parties  are  numerous  and  have  a 
common  interest,  some  of  them  may  sue  and  be  sued 
on  behalf  of  all  in  respect  thereof.  Further,  there  is 
now  the  same  facility  in  arranging  parties  to  actions 
in  all  divisions  of  the  High  Court  as  there  was  formerly 
in  arranging  parties  to  suits  in  equity  ;  and  the  fact 
that  an  account  has  to  be  taken  in  order  to  ascertain 
what  is  due  from  one  party  to  another  is  no  longer  any 
reason  why  an  action  by  one  against  the  other  should 
fail  ;  at  most,  such  a  circumstance  may  render  it  ex- 
pedient to  transfer  the  action  from  one  division  of  the 
High  Court  to  the  other  at  some  stage  of  the  action.  Nor 
is  there  any  danger  now  of  an  action  for  an  account 
being  held  unsustainable  on  the  ground  that  an  action 
for  damages  is  the  proper  remedy  (/). 

With   respect    to  actions   by   the  firm,  it  has  been  Actions  by 
already  *  pointed  out  that  the  name  of  the  firm  is  only  [  *  459] 
a  compendious  expression,  for  denoting  the  individuals  and  against 
composing  the  firm  when  the  name  of  the  firm  is  used.  tlie  firm- 
It  has  not  yet  been  decided  whether  an  action  in  the  name 
of  the  firm  can  be  maintained  by  or  against  one  of  its  own 
members  ;  but  the  writer  sees  no  difficulty  in  principle 

(e)  Hybart  v.  Parker,  4  C.  B.  N.  S.  209  ;  Evans  v.  Hooper.  1 Q. 
B.  D.  45 ;  Gray  v.  Pearson,  L.  R.  5  C.  P.  568.  As  to  Bills  of 
Exchange,  see  ante,  p.  180,  note  (a). 

(/)  See  that  the  jurisdiction  of  the  Court  of  Chancery  to  en- 
tertain a  suit  for  an  account  where  there  was  no  partnership, 
trust,  or  fraud,  Smith  v.  Leveaux,  2  De  G.  J.  &  Sm.  1  ;  Moxon 
r.  Bright,  4  Ch.  292  ;  Hemings  v.  Pugh,  4  Giff.  45G ;  Barry  v. 
Stevens,  31  Beav.  258.  See,  also,  as  to  claims  for  mere  damages, 
Great  Western  Ins.  Co.  r.  Cunliffe,  9  Ch.  525  ;  Duncan  v.  Lunt- 
ley,  2  McC.  &  G.  30  ;  Clifford  v.  Brooke,  13  Yes.  132. 
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Bk.  III.          in  supporting  such  an  action  ;  the  firm  being  regarded 
Chap.  10.        for  f^e  purposes  of  the  action  as  one  collective  whole (g). 
ec  '    '  This,  however,  is   comparatively   an  unimportant  mat- 

ter ;  for  if  an  action  in  that  form  cannot  be  maintained, 
it  is  plain  that  one  partner  can  sue  another  whenever 
he  has  legal  or  equitable  rights  to  .  be  enforced  or  ad- 
justed (h). 

Actions  by  or  With  respect  to  actions  by  or  against  some  partners 
against  some  on  behalf  of  themselves  and  others,  it  must  be  borne 
b  *n  m^n(^  that  8Uits  in  this  form  have  long  been  familiar 

in  courts  of  equity,  and  certain  rules  respecting  them 
have  been  settled  which  are  not  interfered  with  by  the 
Judicature  acts.  These  rules  will  be  fully  investigated 
presently. 


SECTION  IT. — PARTIES  TO  ACTION  BETWEEN  PARTIES. 
1.   General  rule  as  to  partnership  actions. 

General  rules      ^n  actions  between  partners  not  involving  any  part- 
as  to  actions  nership    account    or   any    interference    with    persons 
between          against  whom  no  relief  is  sought,  the  general  principles 
partners.         applicable  to  actions  generally  must   be  observed  (i). 
But  partnership  disputes  usually  involve  the  taking  of 
some  account  in  which  all  the  partners  are  interested, 
or  the  granting  of  an  injunction  or  the  appointment  of 
a  receiver,  which  materially  affects  them  all.     Hence, 
I"  *  460]        it  has  long  been   a  rule  in   Chancery  that  where  *  the 
number  of  partners  is  not  great  they  must  all  be  •  par- 
ties to  a  suit  for  an  account  if  within  the  jurisdiction 
of  the  court  (&),1  and  subject  to  the  question   how  far 
the  firm  can  be  treated  as  representing  them  all,  this 
rule  is  still  in  force. 

Action  Upon  a  similar  principle,  where  a  creditor  of  a  firm 

against  estate  sought  payment  of  his  debt  out  of  the  estate  of  a  de- 

of  deceased      

partner.  (g)  Such  actions  are  common  in  Scotland. 

(h)  There  may,  however,  still  be  difficulties  in  framing  an  ac- 
tion properly  as  in  Robertson  v.  Southgate,  6  Ha.  536.     In  that 
case  there  was  a  partnership  of  three  persons,  A.,  B.  and  C. ;  A. 
retired,  B.  filed  a  bill  against  A.  and  C.  to  set  aside  a  fraudulent 
transaction  in  which  the  two  defendants  had  concurred  ;  then 
A.  and  B.  became  bankrupt  ;  it  was  held  that  the  joint  assignees 
of  A.  and  B.  could  not  proceed  with  the  suit  against  C. 
(i)  Ante,  book  ii.  ch.  3. 
(*)  See  Hills  r.  Nash,  1  Ph.  594. 

1McKaigt-.  Hebb,  42  Md.   227   (1874);  Arnold  v.   Arnold,  90 
N.  Y.  580  (1882);  Stevenson  v.  Mathers,' 67  111.  123  (1873). 
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ceased  partner,  the  surviving  partners  had  to  be  made  Bk.  III. 
co-defendants  with  the  executors  of  the  deceased  (I).1  SzS'o 
It  follows  from  the  same  principle  that  to  an  action  for 


a  dissolution  and  winding  up  of  an  ordinary  partner-  Actions  for 
ship,  all  the  partners  within  the   jurisdiction   must   be  dissolution, 
parties  (in),2  and  that  the  representatives  of  deceased 
partners  must  be  parties  also  if  they  have  any  interest 
in  the  partnership  accounts  (n).3 

But  although  in  an  action  for  obtaining  payment   of  Action  for 
a  proportion  of  an  unascertained  sum,  all  the  persons  snare < 
interested  in  that  sum  must,  as  a  general  rule,  be  par-  gui^r  * 
ties,  yet  where  the  sum  to  be  divided  is  ascertained  and 
the  shares  into  which  it  is  divided  are  also  ascertained, 
an  action  for  the  payment  of  one  of  those  shares  may  be 
maintained  without  making  the   persons   interested  in 
the  other  shares  parties  (o). 

So,  where   the   account   which   is   sought   is  one  in  Sub-partner- 
which  the  partnership  is  not  concerned,  it  is  not  neces- 
sary  or  proper  to  make  all   the  partners  parties.     If, 
therefore,  a  partner  has  agreed  to  share  his  profits  with 

(?)  Be  Hodgson  31  Ch.  D.  192;  Wilkinson  v.  Henderson,  1  M. 
&  K.  582.  This  subject  will  be  examined  hereafter. 

(m)  Evans  v.  Stokes,  1  Keen.  24;  Richardson  v.  Hastings,  7 
Beav.  301;  Harvey  v.  Bignold,  Sib.  343;  Decks  v.  Stanhope.  14 
Sim.  57;  Wheeler  v.  Van  Wart,  9  ib.  193;  Long  v.  Yonge,  2  ib. 
369;  Moftatfl.  Farquharson,  2  Bro.  C.  C.  338;  Ireton  v.  Lewis, 
Finch.  96. 

(n)  See  Cox  v.  Stephens,  9  Jur.  N.  S.  1144,  and  2  N.  R.  506; 
Baboo  Janokey  Doss  v.  Bindabun  Doss,  3  Moo.  In.  App.  175, 
and  Cawthorn  v.  Chalie,  2  Sim.  &  Stu.  127,  where  it  appears  that 
a  surviving  partner  will,  if  necessary,  be  constituted  the  legal 
personal  representative  of  the  deceased. 

(o)  See  Wey mouth  v.  Boyer,  1  Ves.  J.  416;  Smith  v.  Snow,  3 
Madd.  10.  Compare  Hills  v.  Nash,  1  Ph.  594. 

1  In  America  the  practice  on  this  point  is  unsettled.     It  has 
been  held  that  since  the  claim  of  a  creditor  against  the  members 
of  a  firm  is  both  joint  and  several,  he  may  proceed  against  the 
estate  of  a  deceased   partn  er  without   exhausting  his  remedy 
against  the  survivors  of  the   firm.     Blair  v.   Wood,  108  Pa.  St. 
278  (1885);  Sampson  v.  Shaw,  101  Mass.   145    (1869);  Silverman 
v.  Chase,  90  111.  37  (1878) ;  Ralston  v.  Moore,  105  Ind.  243  (1885). 
In  other  cases  it  has  been  held  that  the  remedy  against  the  sur- 
viving partners  must  be  exhausted  before  any  proceedings  can 
be  had  against  the  estate  of  a  deceased   partner.     Pope  v.  Cole, 
55  N.  Y.  124  (1873);   Sherman  v.  Kreul,  42  Wis.  33  (1877);  Fil- 
ley  j;.  Phelps,  18  Conn.   294  (1847) ;  Pullen  v.  Whitefield,  55  Ga 
174  (1875). 

2  Arnold  v.  Arnold,  90  N.  Y.  580  (1882);  Fuller  v.  Benjamin, 
23  Me.  255  (1843);  Wickham  v.  Davis,  24  Minn.  167(1877);  Bank 
v.  Railroad  Co.,  11  Wall.  624  (1870):  McKaig  t>.,Hebb,  42  Md. 
227  (1874);  Jennessv.  Smith,  58  Mich.  280  (1885). 

3.Iennessv.  Smith,  58  Mich.  280  (1885);  Fuller  v.  Benjamin, 
23  Me.  255  (1843);  Burchard  v.  Boyce,  21  Ga.  6  (1857). 
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Bk.  III. 
Chap.  10. 
Sect.  2. 

[~*!6ff 


Action 
against  exe- 
cutors for 
account  of 
profits. 


Effect  of 
praying  in- 
junction. 


a  stranger,  and  the  latter  seeks  an  account  of  those 
profits,  he  should  bring  his  action  against  that  one 
partner  alone,  and  not  make  the  other  parties  (p).1 
*  This  rule,  however,  does  not  apply  to  an  action  for  an 
account  brought  by  an  assignee  of  a  partner's  share  (g):2 
and  where  an  equitable  mortgagee  of  a  share  in  a  mine 
brings  an  action  for  foreclosure,  all  the  partners  ought 
to  be  parties  (r). 

Whether  in  an  action  against  the  executor  of  a  part- 
ner for  an  account  of  profits  made  by  wrongfully  em- 
ploying the  assets  of  the  deceased  in  the  business  of  a 
firm  of  which  the  executor  is  a  member,  it  is  necessary 
to  make  the  other  members  of  the  firm  parties,  is  not 
always  easy  to  decide.  The  rule  appears  to  be  that  they 
are  necessary  parties  if  the  account  sought  is  an  ac- 
count of  all  the  profits  made  by  the  use  of  the  capital 
of  the  deceased;  but  not  if  the  account  is  confined  to  so 
much  of  those  profits  as  the  executors  have  themselves 
received  (s). 

Although  a  person  may  have  no  interest  in  the  ac- 
count to  be  taken,  and  would  therefore  be  an  improper 
party  to  an  action  confined  to  such  account,  yet,  if  an 
injunction  is  sought  to  be  obtained  against  him  specially, 
he  must  be  made  a  party.  For  this  reason,  the  Bank 
of  England  and  Sheriffs  are  often  made  parties  to  ac- 
tions in  which  they  have  no  real  interest  (£). 


2.   Where  some  partners  may  sue.  or  be  sued  on  behalf 
of  themselves  and  others. 


Some  on 
behalf  of 
themselves 
and  others. 


It  has  been  held  in  many  cases,  that  a  bill  praying 
for  a  dissolution  of  a  partnership,  all  the  partners,  how- 
ever numerous,  are  necessary  parties,  and  that  conse- 

(p)  Brown  v.  De  Tastet,  Jac.  284;  Raymond's  case,  cited  by 
Lord  Eldon  in  Ex  part e  Barrow,  2  Rose,  25f>;  Bray  v.  Fromont,  6 
Madd.  5;  and  see  Killock  v.  Greg,  4  Russ.  285. 

(q)  See  Bergtuannn  i:  Macmillan,  17  Ch.  D.  423;  Wetham  v. 
Davey,  30  ib.  574. 

(r)  Redmayne  v.  Forster,  2  Eq.  467. 

(s)  See  Vyse  v.  Foster,  8  Ch.  309,  and  L.  R.  7  H.  L.  318  ;  Simp- 
son v.  Chapman,  4  De  G.  M.  &  G.  154.  Compare  McDonald  v. 
Richardson,  1  Giff.  81. 

(t)  See,  for  example,  Vulliamy  v.  Noble,  3  Mer.  593  ;  Bevan  v. 
Lewis,  1  Sim.  376. 

1  Settembre  v.  Putman,  30  Cal.  490  (1866V 

2  Wallace's  Appeal,  104  Pa.  St.   559  (1883).     As  to  a  similar 
exception  in  the  case  of  the  mortgagee  oi  the  interest  of  one  of 
partners,  see  Receivers  v.  Godwin,  5  N.  J.  Eq.   334  (1846);  Hus- 
ton v.  Neil,  41  Ind.  504  (1873). 
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quently,  a  bill  filed  by  some  on  behalf  of  themselves  and  Bk.  III. 
others,  and  praying  for  a  dissolution,  is  bad  on  demur- 
rur  (u).     This  rule  is  supposed  to  admit  of  no  excep- 


tion, and  it  has,  though  with  expressions  of  *  regret,  [*462] 
been  held  to  apply  to  unincorporated  companies  as  well 
as  to  ordinary  partnerships  (x).  The  reason  given  for 
the  rule  is,  that  the  affairs  of  a  partnership  cannot  be 
finally  wound  up  and  settled  without  deciding  all  ques- 
tions arising  between  all  the  partners,  which  cannot  be 
done  in  the  absence  of  any  one  of  them  (y). 

Even  if  a  partnership  is   empowered  to  sue  and  be  Presence  of 
sued  by  a  public  officer,  his  presence  is  not,  in  an  ac-  public  officer 
tion  for  a  dissolution,  equivalent  to  the  presence  of  all 
the  partners  (z). 

But  notwithstanding  these  numerous   authorities,  it  No  instance 
may  be  permitted  to  doubt  whether  it  can  be  considered  °(  decree  f°r 
as  a  rule  admitting  of  no  exception  whatsoever,  that  to  ^ere^lUhe 
every  action  for  a  dissolution,  all  the  partners  must  in-  partners  were 
dividually   be    parties.     All   that    can  on  principle  be  not  before 
requisite,   is  that  every  conflicting    interest    shall  be 
substantially  represented  by  some  person  before  the 
court.     If,  which  is  possible,  the  interest  of  each  part- 
ner conflicts  with  that  of  all  the  others,  then  all  must 
undoubtedly  be  parties.     But  if  the  partners  are  numer- 
ous, and  it  can  be  shown  that  they   are  divisible  into 
classes,  and  th,at  'all  the  individuals  in  each  class  have  a 
common  interest,   then  although  the  interest  in  each 
class  conflicts  with  that  of  every  other  class,  there  seems 
to  be  no  reason  why,  if  each  class  is  represented  by  one 
or  two  of  the  individuals  composing  it,  a  decree  for  a 
dissolution  should  not  be  made  (a).     There  is  not,  how- 

(M)  Evans  v.  Stokes,  1  Keen.  24  ;  Richardson  v.  Hastings,  7 
Beav.  301;  Harvey  v.  Bignold,  8  ib.  343;  Peeks  v.  Stanhope,  14 
Siui.  57;  Wheeler  v.  Van  Wart,  9  Sim.  193;  Longt\  Yonge,  2  Sim, 
369;  Ireton  v.  Lewis,  Finch.  96:  Moffat  r.  Farquharson,  2  Bro. 
C.  C.  338. 

(x)  See  cases  in  last  note  and  Van  Sandua  v.  Moore,  1  Euss. 
441;  and  Davis  v.  Fisk,  in  Farran  on  Life  Assurances,  and  cited 
by  counsel  in  Younge's  reports,  p.  425. 

(y)  See  Richardson  v.  Hastings,  7  Beav.  307. 

(*)  See  Van  Sandau  v.  Moore,  1  Russ.  441  ;  Davis  v.  Fisk,  cited, 
in  You.  425  ;  Abraham  v.  Hannay,  13  Sim.  581  ;  Seddon  v.  Con- 
nell,  10  Sim.  58. 

(a)  See  Richardson  v.  Larpent,  2  Y.  &  C.  C.  C.  514,  and  the  ob- 
servations of  Lord  Cottenham  in  Wall  worth  v.  Holt,  4  M.  &  Cr, 
635.  As  to  Cockburn  v.  Thompson,  16  Ves.  321,  see  the  obs.  of 
V.-C.  Shadwell;  2  Sim.  380,  and  observe  that  the  real  object  was 
to  make  the  defendants  account  for  the  money  they  had  received, 
and  that  the  question  as  to  want  of  parties  \\as  not  raised  with 
reference  to  that  part  ot  the  prayer  of  the  bill  which  sought  a  dis- 
solution. See  also,  Ord.  xvi.  r.  9,  and  Ord.  lv.  rr.  3  to  9, 
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ever,  so  far  as  the  writer  is  aware,  any  case  in  which  a 
decree  for  a  dissolution  has  actually  been  made  in  the 
,  absence  of  any  of  the  partners. 

*  In  an  action  not  claiming  a  dissolution,  the  question 
of  parties  turns  entirely  on  the  nature  of  the  right 
sought  to  be  enforced.  If  an  account  is  required,  and 
it  is  one  in  which  the  interest  of  each  partner  is  dis- 
tinct from  and  in  conflict  with  that  of  all  the  others, 
then  all  the  partners,  however  numerous,  must  be  parties, 
and  their  representation  by  others,  or  by  a  public  offi- 
cer or  secretary,  will  not  be  sufficient  (6).  On  the 
other  hand,  if  there  are  no  such  conflicting  interests  as 
above  supposed,  it  will  be  sufficient  if  each  distinct  in- 
terest is  represented  by  a  party  to  the  record  (c). 

It  was  held  in  Wallworth  v.  Holt  (d),  that  where  part- 
ners are  too  numerous  to  be  brought  before  the  Court, 
and  they  are  divisible  into  classes,  and  all  the  individ- 
uals in  one  class  have  a  common  interest,  a  suit  insti- 
tuted by  a  few  individuals  of  that  class  on  behalf  of 
themselves  and  all  the  other  individuals  of  the  same 
class  against  the  other  members 'of  the  company,  is  sus- 
tainable. Since  this  decision,  there  have  been  many 
suits  by  some  shareholders  on  behalf  of  themselves  and 
others,  praying  for  very  general  accounts  (but  studi- 
ously avoiding  a  prayer  for  a  dissolution),  and  such 
suits  have  been  successful  whenever  the.  interest  of  the 
absent  partners  has  been  the  same  as  that  of  the  plain- 
tiffs on  the  record  (e). 

When  no  dissolution  is  claimed,  and  no  winding  up 
of  the  partnership  is  sought,  an  action  may  be  properly 
instituted  by  some  of  a  number  of  numerous  part- 
ners, on  behalf  of  themselves  and  all  others  whose  in- 
terest is  identical  with  their  own  :  and  this  form  of 
action  is  constantly  adopted  where  numerous  *  part- 
ners seek  to  make  their  managers  account  for  secret 


(6)  See  Van  Sandau  v.  Moore,  1  Russ.  441  ;  Seddon  v.  Con- 
nell,  10  Sim.  58  ;  Abraham  v.  Hannay,  13  ib.  581 ;  McMahon  v. 
Upton.  2  ib.  473  ;  Sibley  v.  Minton,  27  L.  J.  Ch.  53. 

(c)  Comp.  Harrison  v.  Brown,  5  De  G.  &  Sm.  728. 

(d)  4  M.  &  Cr.  619.     Cockburn  v.  Thompson,  16  Ves.  321,  is  an 
"earlier  decision  on  this  point.     See,  too,  Good  v.  Blewitt,  13  Ves. 
397.     See,  as  to  sum  on  behalf,  &c.,  in  cases  of  voluntary  socie- 
ties assuming  to  be  corporations,  Lloyd  v.  Loaring.  6  Ves.  773. 

(e)  See  Apperly  v.  Page,  1  Ph.  779.     See,  for  other  instances, 
Cramer  v.  Bird,  6  Eq.  143;    Wilson   v.  Stanhope.   2  Coll.  629; 
Harvey  v.  Collett,  15  Sim.  332  ;  Cooper  v.  Webb,  ib.  454  ;  Clem- 
ents v.   Bowes.  17   Sim.  167,   and  1    Drew.  684;   Richardson   v. 
Hasting,  7  Beav.  323  ;  Butt  v.  Monteanx,  1   K.  &  J.  98  ;  Shep- 
pard  v.  Oxeuford.  ib.  491  ;  Sibson  v.  Edgeworth,  2  De  G.  &  S. 
73.     Compare  Williams  v.  Salmond,  2  K.  &  J.  463. 


DISSOLUTION  OF  PARTNERSHIP.  537 

benefits  and  advantages  obtained  by  them  in  breach  of  P>k.  III. 
the  good  faith  owing  to  those  whose  affairs  they  con-  Chap.  10. 
duct  (/ ) ;  or  to  rescind  contracts  into  which  the  part-    ec  '    ' 
nership  has  been  induced  to  enter  by  false  and  fraudu- 
lent representations  (g).     So  in  the  case  of  mutual  in- 
^surance  societies  and  friendly  societies  one  member  may 
sue  the  trustees  or  committee  and  one  of  each  class  of 
members  as  representing  all  the  other  members,  where 
the  object  of  the  action  is  to  obtain  payment  of  what 
is  due  to  the  plaintiff  (h). 


SECTION  III.  —CASES   IN  WHICH    COURTS   WILL    NOT    IN- 

TEHFERE    BETWEEN    PARTNERS. 

There  are   three  general  rules  by  which  courts  of  General 
equity  were  influenced  when    their    interference  was  rules  as  to 
sought  by  one  partner  against  another,  and  to  which  it  interference 
will  be  convenient  at  once  to  refer  ;  for  the  same  rules  partners. 
are  observed  by  all  divisions  of  the  High  Court  in  all 
actions  which  before  the  Judicature  acts  would  have 
been  suits  in  equity ;  in  other  words,  in  all  actions  for 
specific  performance,  for  an  account,  for  a  receiver,  for 
an  injunction,  and  in  those  actions  for  fraud  in  which 
equitable  relief  as  distinguished  from  the  simple  recov- 
ery of  damages  is  sought.     The  rules  in  question,  how- 
ever, have  no  application  to  cases  in  which  prior  to  the 
Judicature  acts  one  partner  could  have  sued  another  at 
law.     The  rules  alluded  to  are,  1,  not  to  interfere  ex- 
cept with  a  view  to  dissolve  the  partnership  ;  2,  not  to 
interfere  in  matters  of  internal  regulation  ;  3,  not  to 
interfere  at  the  instance  of  persons  who   have    been 
guilty  of  laches. 

1.   Of  the  rule  not  to  interfere  except  with  a  view  to 
a  dissolution. 

Formerly  courts  of  equity  were  adverse  to  interfering  Necessity  of 
at  all  *  between  one  partner  and  another,  unless  it  was  [  *  465] 
for  the  purpose  of  dissolving  the  partnership  ;  or,  if  it  praying  for  a 
was  dissolved  already,  of  finally  winding  up  its  affairs,  ^solution. 
Hence  it  will  be  found  on  reference  to  the  older  re- 

(f )  Chancey  v.  May,  Prec.  in  Ch,  592  ;  Hichens  v.  Congreve,  4 
Russ.  562  ;  Taylor  v.' Salmon,  4  M.  &  Cr.  134  ;  Beck  v.  Kantoro- 
wicz,  3  K.  &  J.  237. 

(g)  See  Small  r.  Attwood,  You.  407  ;  and  G  Cl.  &  Fin.  232. 
(/O  See  Pare  v.  Clegg,  29  Beav.  589  ;  Bromley  v.  Williams,  32 

ib.  177 ;  Harvey  v.  Beckwith,  2  Hem.  &  M.  429. 
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Bk.  III.  ported  decisions,  that  if  a  dissolution  was  not  sought, 
l^e  ^our^  would  not  decree  a  partnership  account,  nor 
restrain  a  partner  from  infringing  the  partnership  arti- 
cles, nor  protect  the  partnership  assets  from  destruc- 
tion or  waste.  This  rule,  at  no  time  perhaps  very  in- 
flexible, has  gradually  been  relaxed  ;  it  having  been 
discovered  to  be  more  conducive  to  justice  to  interfere 
to  prevent  some  definite  wrong,  or  to  redress  some  par- 
ticular grievance,  than  to  decline  to  interfere  at  all  un- 
less complete  justice  can  be  done  by  winding  up  the 
partnership,  and  in  that  manner  settling  all  disputes. 
At  tho  same  time  so  difficult  is  it  to  shake  off  old  asso- 
ciations, and  to  run  counter  to  established  rules,  that 
traces  of  the  aversion  alluded  to  may  yet  be  found  in 
the  decisions  of  the  courts,  and  especially  in  those 
which  relate  to  the  specific  performance  of  agreements 
to  form  partnerships,  and  in  those  which  relate  to  the 
appointment  of  receivers  and  managers.  Indeed,  not- 
withstanding the  extent  to  which  the  rule  has  been  re- 
laxed in  actions  for  an  account,  or  for  an  injunction, 
one  of  the  first  points  for  consideration,  even  now, 
when  one  partner  sues  another  for  equitable  relief,  is, 
can  relief  be  had  without  dissolving  the  partnership  ? 
Undoubtedly  it  may,  much  more  certainly  than  former- 
Modern  rule,  ly,  but  not  always  when  perhaps  it  ought  (i).  With- 
out stopping  to  inquire  how  the  question  is  to  be  an- 
swered in  any  particular  case  (for  that  will  be  discussed 
hereafter),  it  may  be  stated  as  a  general  proposition, 
that  courts  will  not,  if  they  can  avoid  it,  allow  a  part- 
ner to  derive  advantage  from  his  own  misconduct  by 
compelling  his  co- partner  to  submit  either  to  con- 
tinued wrong,  or  to  a  dissolution  ( j '  ) ;  and  that  rather 
than  permit  an  improper  advantage  to  be  taken  of  a 
rule  designed  to  operate  for  the  benefit  of  all  parties, 
courts  will  interfere  in  modern  times  where  formerly 
they  would  have  declined  to  do  so.  At  the  same  time 
courts  will  not  take  the  management  of  a  going  con- 
cern into  their  own  hands,  and,  if  they  cannot  usefully 
[  *  466]  interfere  in  any  other  manner,  they  will  *  not  interfere 
at  all  unless  for  the  purpose  of  winding  up  the  part- 
nership. 

2.   Of  the  rule  not  to  interfere  in  matters  of  internal 
regulation. 

A  court  of  justice  will  not  interfere  between  part- 

f)  See  infra,  \  6. 

j  )  See  Fairthorne  v.  Weston,  3  Ha.  392. 
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ners  merely  because  they  do  not  agree.     It  is  no  part  Bk.  III. 
of  the  duty  of  the  Court  to  settle  all  partnership  squab-  ^hap-  10- 

bles:  it  expects  from  every  partner  a  certain  amount  of        ' 

forbearance  and  good-  feeling  towards  his  co-partner;  Disinclina- 
and  it  does  not  regard  mere  passing    improprieties,  *">n  .to  inter- 
arising  from  infirmities  of  temper,  as  sufficient  to  war-  niat.tere  Ot 
rant  a  decree  for  dissolution,1  or  an  order  for  an  in-  internal 
junction,  or  a  receiver  (A;).     And  when  partners  have  regulation, 
themselves  agreed  that  the  management  of  their  affairs 
shall  be  entrusted  to  one  or  more  of  them  exclusively, 
the  Court  will  not  remove  the  managers,  or  interfere 
with  them,  unless  they  are  clearly  acting  illegally  or  in 
breach  of  the  trust  reposed  in  them  (Z). 

The  rule  not  to  interfere  in  matters  of  merely  inter-  Clubs, 
nal  regulation  or  discipline  is  strongly  exemplified  in 
cases  of  clubs  (ra). 

It  is,  however,  in  dealing  with  disputes  between  the 
members  of  companies  that  the  rule  in  question  is 
practically  of  greatest  importance.  The  application  of 
it  to  them  is,  however,  beyond  the  scope  of  the  present 
volume  (n). 

3.   Of  the  rule  not  to  interfere  at  the  instance  of  per- 
sons who  have  been  guilty  of  laches. 

Independently  of  the  Statutes  of  Limitation,  a  plain-  Laches  a  bar 
tiff  may  be  precluded  by  his  own  laches  from  obtain-  to  relief  in 
ing  equitable    relief.      Laches   presupposes    not    only  equity ; 
lapse  of  time,  but  also  *  the  existence  of  circumstances  [  *  467] 
which  render  negligence  imputable;    and  unless  rea- 
sonable vigilance  is  shown  in  the  prosecution  of  a  claim 
to  equitable   relief,  the  Court,   acting  on  the  maxim, 
vigilantibus    non    dormientibus    subveniunt  leges,  will 
decline  to  interfere  (o).2 

(k)  See  Marshall  v.  Colman,  2  J.  &  W.  266;  Smith  v.  Jeyes,  4 
Beav.  503;  Lawson  v.  Morgan,  1  Price,  303;  Cofton  v.  Homer,  5 
Price,  537;  Warder  v.  Stilwell,  3  Jur.  N.  S.  9;  Anderson  v.  An- 
derson, 25  Beav.  190. 

(1)  See  Lawson  v.  Morgan,  1  Price,  307;  Waters  v.  Taylor,  15 
Ves.  10. 

(m)  See  Fisher  v.  Keane,  11  Ch.  D.  353;  Labonchere  v.  Wharn- 
cliffe,  13  ib.  346;  Dawkins  v.  Antrobus,  17  ib.  615. 

(n)  See  Foss  v.  Harbottle,  2  Ha.  461,  and  other  cases  of  that 
class,  in  the  vol.  on  Companies. 

(o)  Laches  may  preclude  relief,  although  actual  assent  or  in- 
telligent acquiescence  on  the  part  of  the  plaintiff  may  not  be 
proved,  see  Evans  v.  Smallcombe,  L.  R.  3  H.  L.  256.  See,  as  to 
acquiescence,  De  Busscbe  v.  Alt,  8  Ch.  D.  314. 

1  Sloan  v.  Moire,  37  Pa.  St.  217  (1860);  Lafond  v.    Deems,  81 
N.  Y.  507  (1880). 

2  It  is  said  that  laches  which  will  bar  equitable  relief  will  be 


540 


ACTIONS  BETWEEN  PARTNERS. 


Bk.  III. 
Chap.  10. 
Sect.  3. 

to  a  suit  for 
an  account. 
Sherman  v. 
Sherman. 
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[*468] 

Cowell  v, 
Watts. 


In  the  early  case  of  Sherman  v.  Sherman  (p),  two 
persons  had  dealings  as  merchants;  one  of  thein  died; 
his  widow  filed  a  bill  for  an  account,  but,  although  the 
Statute  of  Limitations  did  not  apply,  the  bill  was  dis- 
missed, on  the  ground  that  many  years  had  elapsed 
since  the  dealings  in  question  had  taken  place,  and  the 
deceased  had  allowed  any  claims  he  might  have  had  to 
slumber  (q).  Again,  where  an  account  has  been  ren- 
dered, and  has  been  long  acquiesced  in,  unless  fraud 
be  proved,  a  court  will  not  re-open  it,  although  the  ac- 
count may  be  shown  to  be  erroneous,  and  although  no 
final  settlement  was  ever  come  to  (r).  The  same  prin- 
ciple is  acted  on  in  taking  accounts;  for  charges  long 
improperly  made  and  acquiesced  in,  or  long  omitted  to 
be  made,  and  known  so  to  be,  are  regarded,  in  the  ab 
sence  of  fraud,  as  having  been  made  or  omitted  by 
agreement,  and  the  question  of  mistake  will  not  be 
gone  into  (s). 

The  doctrine  of  laches  is  of  great  importance  where 
persons  have  agreed  to  become  partners,  and  one  of 
them  has  unfairly  left  the  other  to  do  all  the  work,  and 
then,  there  being  a  profit,  comes  forward  and  claims  a 
share  of  it.  In  such  cases  as  these,  the  plaiutifPs  con- 
duct lays  him  open  to  the  remark  that  nothing  would 
have  been  heard  of  him  had  the  joint  adventure  ended 
in  loss  instead  of  gain;  and  a  court  will  not  aid  those 
who  can  be  shown  to  have  remained  quiet  in  the  hope 
of  being  able  to  evade  responsibility  in  case  of  loss, 
but  of  being  able  to  claim  a  share  of  gain  in  case  of 
ultimate  success. 

*  Thus,  in  Cowell  v.  Watts  (t)  the  plaintiff  and  the 
defendant  had  agreed  to  take  land  for  the  purpose  of 
improving  it,  and  letting  it  upon  building  leases.  A 
long  lease  was  accordingly  obtained,  and  was  taken  in 
the  name  of  the  defendant.  The  plaintiff  then  applied 

(p)  2  Vera.  276. 

(q)  See,  too,  Sturt  v.  Mellish,  2  Atk.  610. 

(r)  Scott  v.  Milne,  5  Beav.  215,  and  on  appeal,  7  Jur.  709. 
See,  too,  Williams  v.  Page,  24  Beav.  654;  Stupart  r.  Arrowsmith, 
3  Sm.  &  G.  176. 

(s)  Thornton  v.  Procter,  1  Anst.  94,  and  see  ante,  p.  383. 

(t)  2  H.  &  Tw.  224. 

measured  by  the  time  prescribed  by  the  Statute  of  Limitations 
in  analogous  cases  at  law.  McKelv.y  's  Appeal,  72  Pa.  St.  459 
(1872);  Arnetttf.  Finney,  41  N.  J.  Eq.  147  (1886);  Blackwell  r. 
Clay  well,  75  N.  Ca.  213  (1876).  Time  begins  to  run  from  the 
date  of  the  dissolution  and  not  before  against  the  equitable  right 
of  a  partner  to  an  account.  Askew  v.  Springer,  111  111.  662 
(1885);  Chandlers  Chandler,  4  Pick.  78  (1826). 
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to  the  defendant  to  enter  into  a  written  agreement  upon  Bk.  III. 
the  subject  of  their  joint  adventure,  but  this  the  de-  Chap.  10, 
fendant  declined.     The  defendant   also  assumed  to  act    ec  '    ' 


as  sole  owner  of  the  land  obtained;  he  removed  the 
plaintiff's  cattle  from  it,  and  borrowed  money  on  a 
mortgage  of  the  land,  and  expended  such  money  in 
building  upon  it.  The  plaintiff  all  this  time  did  noth- 
ing, although  he  was  aware  of  what  was  going  on. 
After  a  lapse  of  eighteen  months  the  plaintiff,  by  his 
solicitor,  called  upon  the  defendant  to  perform  the  or- 
iginal agreement;  and  the  defendant  declining,  a  suit 
for  specific  performance  was  instituted.  The  bill  how- 
ever, was  dismissed  with  costs,  on  the  ground  that  the 
plaintiff  had  by  his  conduct  induced  the  defendant  to 
suppose  that  the  plaintiff  had  abandoned  the  specula- 
tion, and  that  the  defendant  had  the  sole  right  to  the 
land. 

The  doctrine  now  under  discussion  is  especially  ap-  Laches  -where 
plicable  to  mining  and  other  partnerships  of  a  highly  partnership 
speculative  character.     Mining  operations  are  so  ex-  is  a  mining 
tremely  doubtful  as  to  their  ultimate  success,  that  it  is  PartnerslnP- 
of  the  highest  importance  that  those  engaged  in  them 
should  know  on  whom  they  can  confidently  rely  for 
aid;  if,  therefore,  a  person  engages  in  a  mining  adven- 
ture in  partnership  with  others,  and  disputes  arise  be- 
tween them,  and  he  is  denied  a  partner's  rights,  he 
should  be  careful  to  assert  his  claims  whilst  the  dis- 
pute is  fresh;  for  if  he  lies  by  until  the  mine  has  been 
rendered  prosperous  by  his  co- partners,  and  he  then 
comes  forward  insisting  on  his  rights  as  a  partner,  and 
seeks  equitable  as  distinguished  from  legal  relief,  he 
will  be  refused  it;  on  the  ground  that  he  has  applied 
for  it  too  late  (u).     On  this  principle,  in   Senhouse  v.  Senhouse  v. 
Christian  (x),  where  several  persons  were  lessees  of  a  Christian, 
colliery,  and  the  lease  being  about  to  expire,  one  *  of  [  *  469] 
them  obtained  a  renewal  of  it  in  his  own  name,  Lord 
Kosslyn  dismissed  with  costs  a  bill  filed  by  the  others 
claiming  the  benefit  of  the  renewed  lease.     The  plain- 
tiffs had  allowed  the  defendant  to  work  the  colliery 
single-handed  at  a  great  expense;    and  although   they 
were  aware  of  all  the  facts  when  the  original   lease  ex- 
pired, they  did  not  take  any   proceedings   to  enforce 
their  rights  until  four  years  afterwards.     This  case  was 
referred  to  with  approbation  by  Lord  Eldon,  in  the  case 

(u)  See,   in  addition  to  the  cases    cited   below,     Alloway  v. 
Braine,  26  Beav.  575,  and  Walker  v.  Jeffreys,  1  Ha.  341. 
(x)  Cited  19  Ves.  157,  and  reported  in  a  note  to  19  Beav.  356. 
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of  Norway  \.  Rowe  (y),  in  which  he  refused  a  motion 
for  a  receiver  made  on  behalf  of  a  person  claiming  to 
be  a  partner,  but  whose  rights  had  been  long  denied. 

Again,  in  Prendergast  v.  Turton  (z),  where  the  capi- 
tal subscribed  for  working  a  mine  was  spent,  and  the 
plaintiffs  refused  to  contribute  more,  but  the  other 
partners  did  contribute  more,  and  ultimately,  after  a 
lapse  of  some  years,  succeeded  in  making  the  mine 
profitable,  and  then  the  plaintiffs  came  forward  claim- 
ing their  shares  in  the  concern,  their  bill  was.  dismissed 
by  the  Vice-Chancellor  Knight  Bruce,  and  his  decision 
was  affirmed  on  appeal.  The  same  doctrine  was  ap- 
plied in  Clegg  v.  Edmonson  (a),  the  facts  of  which 
were  similar  to  those  of  Henhouse  v.  Christian,  already 
referred  to.  In  two  respects  Clegg  v.  Edmonson  goes 
further  than  the  other  cases  ;  for  first,  the  defendants 
had  brought  in  no  fresh  capital,  the  mine  having  paid 
its  own  expenses;  and  secondly,  although  the  plaintiffs 
had  not  asserted  their  claims  by  legal  proceedings,  they 
had  constantly  insisted  on  their  right  to  participate  in 
the  profits  obtained  by  the  defendants  under  the  re- 
newed lease.  Upon  this  point,  however,  it  was  ob- 
served by  the  Lord  Justice  Turner,  that  he  could  not 
agree  to  a  doctrine  so  dangerous  as  that  a  mere  asser- 
tion of  a  claim,  unaccompanied  by  any  act  to  give  ef- 
fect to  it,  can  avail  to  keep  alive  a  right  which  would 
otherwise  be  precluded  (&). 

*  In  Rule  v.  Jewell  (c)  a  member  of  a  cost  book  min- 
ing company,  which  was  seriously  in  debt,  had  his  shares 
forfeited  for  non-payment  of  calls.  After  five  years  he 
disputed  the  validity  of  the  forfeiture  and  claimed  to 
be  reinstated  as  a  partner.  But  it  was  held  that  he 
was  precluded  by  his  own  laches  from  obtaining  relief. 

(y}  19  Ves.  144.  There  were  more  grounds  than  one  for  this 
decision,  but  the  case  is  always  regarded  as  an  authority  in  sup- 
port of  the  doctrine  acted  on  by  Lord  Rosslyn  in  Senhouse  v. 
Christian. 

(z)  1  Y.  &  C.  C.  C.  98,  and  on  appeal,  13  L.  J.  Ch.  238. 

(a)  8  De  G-.  M.  &  G.  787.  The  suit  in  so  far  as  it  sought  for 
an  account  up  to  the  time  of  dissolution  was  sustained. 

(6)  This  general  proposition  must  of  course  be  taken  with 
reference  to  the  case  before  the  Court.  It  cannot  be  laid  down 
as  universally  true  that  protests  are  useless.  They  exclude  in-> 
ferences  which,  in  their  absence,  might  fairly  be  drawn  from  the 
conduct  of  the  party  protesting,  and  are  conclusive  to  show  that 
no  abandonment  of  right  was  intended.  See  in  Hart  v.  Clarke, 
infra,  p.  472. 

(c)  18  Ch.  D.  660.  The  Statute  of  Limitations  was  pleaded, 
but  was  held  not  to  be  a  defence,  though  the  action  was  not 
commenced  until  after  six  years  from  the  alleged  forfeiture. 
Sal  qu. 
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In  the  cases  already  referred  to  it  will  be  observed  Bk.  III. 
that  there  was  no  positive  evidence  that  the  plaintiff  Chap.  10. 
had  ever  abandoned  his  rights  (d);  and  in  Cleggv.  Ed-  _ 
monson  there  was  evidence  to  show  that  no  abandon-  Effect  of  evi- 
ment  had  ever  been  contemplated.     It  need,  however,  denceof 
scarcely  be  observed  that  positive  evidence  of  aban-  m^  °J 
donment,  in  addition  to  the  negative  evidence  derived 
from  mere  lapse  of  time,  during  which  nothing  has 
been  done  by  the  plaintiff,  greatly  improves  the  posi- 
tion of  his  opponent. 

There  are  several  cases  illustrating  this.     In  Jekyl  Jekyl  v. 
v.  Gilbert  (e),  two  artificers  agreed  to  do  work  for  their  Gilbert. 
joint  benefit;  after  the  work  was  done,  the  person  for 
whom  it  was  done  refused  to  pay;  the   defendant   re- 
quested the  plaintiff  to  join   in   legal  proceedings  to 
compel  payment,  but  the  plaintiff  declined.  Thereupon 
the  defendant  brought  an  action  for  payment  of  the 
work  done  by  him,  and  obtained  a  verdict.     The  plain- 
tiff then  claimed  half  the   amount  recovered,  but  the 
Court  held  that  he  was  not  entitled  to  any  share  of  it. 

So  if  a  part-owner  of  a  ship  disapproves  of  a  pro-  Davis  ». 
posed  voyage,  and  arrests  the  ship  until  the  other  part-  Johnston, 
owners  give  him  security  for  his  share,  he  is  not  enti- 
tled to  any  portion  of  the  profits   arising  from  such 
voyage  (/). 

*  Again,  where  two  persons  agreed  to  take  land  on  [  *471] 
lease  for  a  building  speculation,  and  one  of  them  after-  Reilly  v. 
wards  opposed  the  prosecution  of  the  speculation  and  Walsh- 
died  without  ever  having  done  anything  to  further  it, 
it  was  held  that  the  equitable  estate  and  the  legal  estate 
were  in  the  same  person,  viz.,  the  survivor,  and  that  he 
was  not  a  trustee  as  to  any  portion  of  the  land  for  the 
executors  of  the  deceased  (g). 

A  fortiori,  if  a  partner  formally  withdraws  from  an 
adventure  when  its  prospects  are  bad  will  he  be  unable 
to  claim  a  share  of  the  profits  resulting  from  it  if  it  ul- 
timately proves  to  be  profitable  (/i);  such  cases,  how- 
ever, are  not  so  much  cases  of  laches  as  of  estoppel  or 
agreements  to  release. 

It  is  now  necessary  to  advert  to  one  or  two  cases  ap-  Cases  in 

(d)  In  Prendergast  v.  Turton  perhaps  there  was,  and  it  is  on 
the  ground  that  there  was,  that  Lord  Chelmsford  distinguished 
that  case  from  Hart  ?<.  Clarke,  which  will  be  noticed  hereafter. 
See  6  H.  L.  C.  657-9.     See,  also,  Garden  Gully,  &c.,  Co.  v.   Mc- 
Lister,  1  App.  Ca.  p.  57. 

(e]  McNaghten's  Select  Cases  in  Chancery,  29. 
(/)  Davis  v.  Johnston,  4  Sim.  539. 

(g)  Reilly  v.  Walsh,  11  Ir.  Eq.  22. 

(ft)  Maclure  v.  Ripley,  2  Mac.  &  G.  275. 
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parently  at  variance  with  the  foregoirg,  and  in  which 
persona  claiming  the  rights  of  partners  have  succeeded 
in  obtaining  the  assistance  of  a  court  of  equity,  although 
their  demands  have  been  stale,  and  although  the  suc- 
cess of  the  joint  adventure  has  been  due  to  the  exertions 
of  those  against  whom  those  demands  were  made. 

The  case  of  Lake  v.  Craddock  (i)  is  sometimes  re- 
ferred to  as  one  of  the  class  now  in  question.  But  this 
case,  in  truth,  only  decided  that  if  one  of  several  part- 
ners chooses  to  claim  the  benefit  of  partnership  deal- 
ings, after  having  for  some  time  ceased  to  take  any  part 
in  the  affairs  of  the  partnership,  he  must  contribute  his 
share  of  the  outlays  made  by  the  other  partners,  with 
interest.  It  was  not  decided  in  Lake  v.  Craddock  that 
a  partner  could,  on  the  above  terms,  claim  the  benefit 
of  what  had  been  done  by  the  others;  and  although  the 
decree  gave  a  partner  who  had  long  abandoned  the  con- 
cern the  option  of  either  claiming  a  share  on  proper 
terms,  or  of  being  excluded  altogether,  the  other  part- 
ners do  not  appear  to  have  raised  any  objection  to  this 
option  being  given. 

The  cases  which  are  most  at  variance  with  those  re- 
ferred to  *  in  the  preceding  pages,  are  the  recent  cases 
of  Hart  v.  Clarke  and  Clements  v.  Hall. 

In  Hart  v.  Clarke  (k)  the  facts  were  shortly  as  fol- 
lows:— a  mining  company  was  formed  on  the  cost-book 
principle,  and  there  was  no  express  agreement  author- 
ising the  forfeiture  of  shares  on  the  non-payment  of 
calls.  The  plaintiff  and  the  defendants  were  lessees  of  the 
mine,  and  the  only  shareholders  therein.  Money  being 
required  for  carrying  on  the  mine,  and  the  plaintiff  not 
furnishing  his  proportion  of  the  sum  required,  was,  on 
more  than  one  occasion,  informed  that  on  continued 
non-payment  his  shares  would  be  forfeited,  and  ulti- 
mately they  were  declared  forfeited.  The  plaintiff,  who 
had  all  along  denied  the  power  of  his  co-adventurers  to 
forfeit  his  shares,  and  had  suggested  modes  of  obtain- 
ing money  which  they  had  not  approved,  gave  them  no- 

(i)  3  P.  W.  158.  The  bill  in  effect  was  filed  by  the  plaintiff 
against  four  persons,  his  co-partners  for  an  account.  One  of  the 
defendants  had  long  ceased  to  take  any  part  in  the  partnership 
affairs.  An  account  was  decreed,  and  liberty  was  given  to  this 
defendant  to  come  in  on  terms,  or  to  be  excluded.  He  appealed, 
being  discontented  with  the  terms  imposed. 

(k)  Clarke  v.  Hart,  6  H.  L.  C.  633,  affirming  Hart  v.  Clarke,  6 
De  G.  M.  and  G.  232,  and  reversing  S.  C.  19  Beav.  349.  See,  also, 
Garden  Gully,  &c.,  Co.  v.  McLister,  1  App.  Ca.  39,  also  a  case  of 
forfeiture.  Compare  Rule  v.  Jewell,  18  Ch.  D.  6(50.  Shares  in 
cost-book  companies  may  now  be  forfeited,  see  32  &  33  Viet.  c. 
19,  \  16,  &c. 
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tice  that,  in  the  event  of  the  mine  proving  successful,  Bk.  III. 
he  should  expect  his  share  of  the  profits,  and  should,  if  gh^p'.,10' 

necessary,  take  legal  proceedings  to  enforce  his  claim.  l!  _J 1_ 

A  year  and  a  half  then  elapsed,  and  at  the  end  of  that 
time  he  asserted  his  claim ;  and  the  defendants  refusing 
to  recognize  it,'  a  bill  was  filed  for  an  account.  The 
Master  of  the  Rolls  held  it  to  be  clear  that  no  number 
of  partners  could  exclude  another  partner  and  forfeit 
his  share,  but  that  the  plaintiff  was  not  entitled  to  be 
considered  as  still  a  partner;  (1),  because  the  notice  to 
forfeit  his  share  might  be  regarded  as  a  notice  to  dis- 
solve the  partnership;  and  (2),  because  for  nearly  two 
years  he  had  taken  no  step  whatever  to  assert  his  rights, 
but  had  allowed  other  people  to  work  the  mine,  and  had 
only  come  forward  when  he  found  it  had  proved  a  pro- 
fitable speculation.  On  appeal  it  was  also  held,  that 
the  supposed  right  to  forfeit  had  no  existence:  but  it 
was  further  held,  (1),  that  the  notice  of  forfeiture  could 
uot  operate  as  a  dissolution,  inasmuch  as  that  was  not 
the  object  with  which  the  notice  had  been  given;  and, 
(2),  that,  under  the  peculiar  circumstances  *  of  the  case,  [*473] 
the  plaintiff  could  not  be  held  to  have  shown  any  inten- 
tion to  abandon  the  undertaking,  and  that  the  nature 
of  mining  speculations  was  such  as  to  render  it  inequit 
able  to  lay  down  as  a  general  rule  that  no  adventurer 
should  be  entitled  to  relief  in  equity  when  the  adven- 
ture "becomes  productive,  unless  he  had  paid  up  his  calls 
whilst  it  remained  unproductive. 

The  ground  of  the  decision  in  the  above  case,  and  Ground  of 
that  which  distinguishes  it  from  Senhouse  v.  Christian  ™e  decision 

H    i    i    A  •     ,1  •  ii     L  .LI      ln  the  last 

and  other  cases  alluded  to  above,  is  this,  viz.,  that  the  case 

plaintiff  in  Hart  v.  Clarke  had,  as  one  of  the  lessees  of 
the  mine,  a  legal  interest  therein,  which  nothing  had 
displaced.  The  Court,  therefore,  was  in  this  position  : 
it  was  compelled  either  to  make  a  decree  in  favour  of 
the  plaintiff,  or  to  declare  him  a  trustee  of  his  share  in 
the  mine  for  the  defendants  ;  and  there  not  being  suf- 
ficient grounds  for  justifying  the  latter  alternative,  the 
former  was  necessarily  adopted  (I).  Upon  no  other 
ground  can  the  case,  it  is  submitted,  be  distinguished 
from  Clegg  v.  Edmonson  and  the  other  cases  alluded  to 
above  ;  for  although  reliance  was  placed,  in  the  judg- 
ment in  Hart  v.  Clarke,  on  the  distinct  notice  given  by 
the  plaintiff  that  he  did  not  acquiesce  in  the  defend- 
ant's conduct,  and  should  insist  on  his  rights,  it  was  de- 
cided in  Clegg  v.  Edmondson  that  a  protest  did  not 


(I)  See  ace.  Rule  v.  Jewell,  18  Ch.  D.  660. 
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Bk.  III.          enlarge  the   the  time  within  which  redress   must   tx 

rimp.  10,        sought  in  a  court  of  equity  (m). 

Clements  v.   Hall  (n)  is  another  case  in  which,  not- 

Clements  v.  withstanding  the  lapse  of  a  considerable  time,  it  wag 
held  that  relief  ought  to  be  given  to  a  person  claiming 
an  interest  in  a  mine  ;  but  the  facts  in  that  case  were 
very  peculiar,  and  four  judges  were  equally  divided. 
Lord  Cranworth  and  Lord  Justice  Turner  holding  that 
the  plaintiff  was  entitled  to  relief,  whilst  Lord  Justice 
Knight  Bruce  and  Lord  Romilly  were  of  a  contrary 
opinion.  The  facts  were  in  substance  as  follows.  A. 
and  B.  were  lessees  of  a  mine  which  they  worked  as 
partners.  The  lease  expired,  but  the  lessees  continued 

[  *  474]  in  *  possession  as  tenants  from  year  to  year,  and  worked 
the  mine  as  before.  In  1847  A.  died,  leaving  C.  his 
executor,  and  bequeathing  an  interest  in  the  mine  to 
D.  B.,  after  the  death  of  A.,  worked  the  mine  alone, 
claiming  it  as  his  own  entirely,  and  refusing  to  give 
any  account  to  C.,  who,  however,  constantly  pressed  for 
one.  In  1850  B.  negotiated  for  and  obtained  from  the 
landlord  a  new  lease,  but  on  more  onerous  terms  than 
before.  Of  this  C.  had  no  notice.  After  the  new  lease, 
B.,  who  since  the  death  of  A.  had  only  kept  the  mine 
going,  began  to  work  it  in  earnest  and  at  a  profit  ;  and 
in  1851  D.  filed  a  bill  against  B.  and  C.  to  establish  his 
interest  in  the  mine.  C.  admitted  D.'s  title,  but  B. 
put  in  no  answer,  and  the  suit  was  not  prosecuted.  In 

1853  B.  died   and  C.  became  his  representative.      In 

1854  the  plaintiff,  who  was  the  assignee  of  D.'s  interest, 
filed  a  bill  in  the  nature  of  a  supplemental  bill  to  D.'s 
former  bill,  and  sought  to  have   D.'s  interest  in  the 
mine  secured  for  his.  the  plaintiff's  benefit.     C.,  who 
as  the  representative  of  A.  had  admitted  D.'s  right  in 
his  suit,  now,  as  representative  of  B.,  opposed  the  plain- 
tiff's claim,  and  insisted  on  lapse  of  time  as  a  defence 
to  the  suit.     But  it  was  held,  (1),  that  on  A.'s  death, 
his  interest  in  the  mine  did  not  determine  ;  (2),  that 
his  estate  was  entitled  to  share  the  benefit  of  the  re- 
newed lease ;   (3),  that  A.  s  representative  was  not  pre- 
cluded in   1853  from   asserting   this  right  against  B., 
inasmuch  as  B.  had  kept  A.'s  representative  in  ignorance 
of  the  real   state  of  the  concern  ;  and,  (4),  that  there 
had  been  no  laches  on  the  part  of  the  plaintiff  or  of 
D.,  through  whom  he  claimed,  inasmuch  as,  since  1851, 
there  had  been  a  bill  on  the  file  to  secure  their  interest. 

Lastly,  on  the  subject  of  laches  it  may  be  observed 

(m)  Ante,  p.  469. 

(n)  2  De  G.  &  J.  173,  and  24  Beav.  333. 
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that,  as  positive  evidence  of  abandonment  materially  Bk.  III. 
strengthens  the  case  of  those  resisting  a  stale  demand,  Chap. 10. 
so,  on  the  other  hand,  positive  evidence  of  recognition 


affords  an  answer  to  a  defence  grounded  on  laches  and  Effect  of 
lapse  of  time.     Thus,  where  a  shareholder  in  a  com-  recognition 
pany  became  bankrupt,  but  his  shares  were  carried  in  ° 
the  books  of  the  company  to  a  separate  account,  and  he 
was  regularly  credited  with  the  dividends  which  became 
payable   in  respect  of  those  shares,  his  assignees  were 
held  entitled  to  the  shares  and  accumulated  dividends, 
although  *  twenty  years  had  elapsed  since  any  claim  [  *  475] 
had  been  made  to  them  (o). 

Notwithstanding   Hart    v.    Clarke   and   Clements  v.  Eesult  of  the 
flail,  it  is  submitted  that  the   doctrine  laid  down   and  cases- 
acted  upon  in  Norway  v.  Rowe,  Senhouse  v.    Christian, 
Prendergast  v.  Turton,  Clegg  v.  Edmonson,  and  Rule  v. 
Jewell  may  still  be  safely  relied  on  in  all  cases  except 
those  in  which  the  court  can  be  driven,  as  it  was  in  Hart 
v.  Clarke,  to  the  alternative  of  holding  either  that  the 
plaintiff  is  entitled  to  relief,  or  that  he  has  abandoned 
and  lost  his  former  legal  status  (p). 

Laches  if  relied  on  as  a  defence  to  an   action  ought  Demurrer  on 
k)  be  expressly  pleaded  ;  it  cannot  be  taken  advantage  the  ground 
3f  by  demurrer,  or  its  modern  equivalent,  if  it  can  only      lacnes- 
36  made  out  inferentially  from  the   statements  in  the 
slaim  (q). 


SECTION  IV. — ACTIONS  FOR  SPECIFIC  PERFORMANCE. 

If  two  persons  have  agreed  to  enter  into  partner-  General  rule 
>hip,  and  one  of  them  refuses  to  abide  by  the  agree-  against 
nent,  the  remedy  for  the  other  is  an  action  for  damages,  fj^fnJe^f 
ind  not,  excepting  in  the  cases  to  be  presently  noticed,  agreements 
!or  specific  performance.     To  compel  an  unwilling  per-  for  partner- 
son  to  become  a  partner  with   another  would  not  be  sniP- 
sonducive  to  the  welfare  of  the  latter,  any  more  than 
10  compel  a  man  to  marry  a   woman   he  did   not  like 
ivould  be  for  the  benefit  of  the  lady.     Moreover,  to  de- 
jree  specific  performance  of  an  agreement  for  a  part- 

(o)  Penny  v.  Pickwick,  16  Beav.  246.  See,  too,  the  recogni- 
ion  of  title  in  Clements  v.  Hall,  ante,  p.  473. 

(p)  See,  also,  Garden  Gully,  &c.,  Co.  v.  McLister,  1  App.  Ca. 
59,  which  shows  that  in  such  a  case  as  Hart  v.  Clarke,  something 
nore  than  mere  laches  is  necessary  to  deprive  a  plaintiff  of  re- 
lef.  In  Beningfield  v.  Baxter,  12  App.  Ca.  167,  there  was  a  fi- 
luciary  relation. 

(q)  See  Deloraine  v.  Browne,  3  Bro.  C.  C.  633;  Mitf.  PI.  212; 
rurner  v.  Borlase,  11  Sim.  17. 
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[*476] 


Cases  in 
which  a 
decree  will 
be  made. 


England  v. 
Curling. 


nership  at  will  would  be  nugatory,  inasmuch  as  ii 
might  be  dissolved  the  moment  after  the  decree  wat 
made  ;  and  to  decree  specific  performance  of  an  agree 
ment  for  a  partnership  for  a  term  of  years  would  in 
volve  the  court  in  the  superintendence  of  the  partner 
ship  throughout  the  whole  continuance  of  the  term 
As  a  rule,  *  therefore,  courts  will  not  decree  specifi< 
performance  of  an  agreement  for  a  partnership  (r). 
Nor  will  specific  performance  be  decreed  of  an  agree 
ment  to  become  a  partner  and  bring  in  a  certain  amoun 
of  capital,  or  in  default  to  lend  a  sum  of  money  to  thi 
plaintiff  (s). 

However,  if  the  parties  have  agreed  to  execute  sonn 
formal  instrument  which  would  have  the  effect  of  con 
ferring  rights  which  do  not  exist  so  long  as  the  agree 
ment  is  not  carried  out,  in  such  a  case,  and  for  the  pur 
pose  of  putting  the  parties  into  the  position  agree< 
upon,  the  execution  of  that  formal  instrument  may  b< 
decreed,  although  the  partnership  thereby  formed  migh 
be  immediately  dissolved  (t).  The  principle  upoi 
which  the  Court  proceeds  in  a  case  of  this  description 
is  the  same  as  that  which  induces  it  to  decree  execu 
tion  of  a  lease  under  seal,  notwithstanding  the  tern 
for  which  the  lease  was  to  continue  has  already  ex 
pired  (u). 

In  England  v.  Curling  (x),  the  plaintiff  and  two  o 
the  defendants  agreed  to  become  partners  as  shi] 
agents,  for  seven,  fourteen,  or  twenty-one  years,  am 
they  signed  with  their  initials  an  agreement  to  tha 
effect.  A  deed  was  prepared  to  carry  out  the  agree 
ment ;  the  deed,  however,  was  never  executed,  and  i 
differed  somewhat  from  the  agreement.  The  partie 
carried  on  business  as  partners  under  the  agreement  fo 
eleven  years,  and  then  they  began  to  quarrel.  The  defend 
ant  Curling,  who  appears  to  have  been  in  the  wronj 

(r)  Scott  v.  Rayment,  7  Eq.  112;  Hercy  t<.  Birch,  9  Ves.  35" 
Sheffield  Gas,  &c.,  Co.  v.  Harrison,  17  Beav.  294;  Downs  r.  Co 
lins,  6  Ha.  418.  See,  also,  Maxwell  v.  The  Port  Tenant  Co.,  2 
Beav.  495,  and  Vivers  r.  Tuck,  1  Moore,  P.  C.  N.  S.  516,  when 
however,  there  was  fraud.  See,  generally,  Fry  on  Spec.  Perf.  pi 
vi.  ch.  3,  ed.  2. 

(s)  Sichil  v.  Mosenthal,  30  Beav.  371. 

(t)  Buxton  v.  Lister,  3  Atk.  385,  and  see  1  Swanst.  513,  not< 
and  Stocker  v.  Wedderburn,  3  K.  &  J.  403. 

(u)  See  Wilkinson  v.  Torkington,  2  Y.  &  C.  Ex.  726,  and  th 
cases  there  cited. 

(a;)  8  Beav.  129.  See  the  observations  of  Lord  Rornilly  on  thi 
case,  in  30  Beav.  376. 

1  Meason  v.  Kane,  63  Pa.  St.  335  (1869);  Reid  v.  Vidal.,  5  Rich 
Eq.  289  (1852);  Morris  v.  Peckham,  51  Conn.  128  (1883). 
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from  the  beginning,  gave  notice  to   dissolve  in  three  Bk.  III. 
months  ;  he  retired  from  the  partnership,  and  entered  Chap  10. 

i  •         uu      n                               j            •   A          Sect.  4. 
into   partnership  with   other  persons,  and  carried    on 

business  with  them  on  the  premises  and  in  the  name  of 
the  old  firm.  The  new  firm  opened  the  *  letters  ad-  [  *  477] 
dressed  to  the  old  one,  and  gave  notice  of  its  dissolu- 
tion to  its  correspondents.  The  plaintiff  then  tiled  a 
bill  for  specific  performance  and  an  injunction,  and  he 
obtained  a  decree  (y). 

The  only  other  class  of  cases  in  which  anything  Jike  Specific  per- 
specific  performance  of  an  agreement  for  a  partnership  ^{Jere^n 
will  be  decreed,  is  where  a  person  who  has  agreed  with  account  only 
another  to  share  the  profits  of  some  joint  adventure,  is  wanted, 
seeks  to  obtain  that  share  after  the  adventure  has  come 
to  an  end.     Although  the  decree  giving  him  the  relief 
he  asks  may  be  prefaced  by  declaration  that  the  agree- 
ment relied  upon  ought  to  be  specifically  performed, 
this  has  not  the  effect  of  creating  a  partnership  to  be 
carried  on   by   the  litigants,   but  merely  serves   as  a 
foundation  for  the  decree  for  an  account,  which  is  the 
substantial  part  of  what  is  sought  and  given.     An  in- 
stance of  this  class  of  cases  is  afforded  by  Dale  v.  Ham-  Dale  r. 
ilton  (z).     There,  in  substance,  three  persons  had  agreed  Jiamilton- 
to  purchase  land;  to  build  on  it  and  improve  it;  and 
then  to  sell  it  for  their  common  benefit.     Land  was  ac- 
cordingly obtained,  built  upon  and  improved,  and  sub- 
sequently the  right  of  one  of  the  three  persons  to  any 
share  in  the  adventure  was  denied  by  the   other  two. 
He  thereupon  filed  a  bill  for  a  sale  of  the  land,  for  an 
account  of  the  joint  speculation,  and  for  a  proper  dis- 
tribution of  the  monies  arising  from  the  sale;  and  the 
Court  held  him  entitled  to  this  relief. 

Another  instance  of  the  same  kind  is   afforded  by  Webster  v. 
Webster  v.  Bray   a).     In  that  case  the  plaintiff  and  the  Bray- 
defendant  had  been  jointly  retained  as  solicitors  to  a 

(t/)  The  following  was  the  minute  of  the  decree  : — "The Court 
doth  declare  that  the  agreement  for  a  co-partnership,  dated,  &c., 
is  a  binding  agreement  between  the  parties  thereto,  and  ought 
to  be  specifically  performed  and  carried  into  execution,  and  doth 
order  and  decree  the  same  accordingly.  Eefer  it  to  the  Master 
to  inquire  whether  any  and  what  variations  have  been  made  in 
the  said  agreement  by  and  with  the  assent  of  the  several  parties 
thereto  since  the  date  thereof.  Let  the  Master  settle  and  ap- 
prove of  a  proper  deed  of  co-partnership  between  the  said  par- 
ties in  pursuance  of  the  said  agreement,  having  regard  to  any 
variations  which  he  may  find  to  have  been  made  in  the  said 
agreement  as  hereinbefore  directed,  and  let  the  parties  execute  it. 
Continue  the  injunction  against  the  defendant  Curling." 

(z)  5  Ha.  369,  and  2  Ph.  266. 

(a)  7  Ha.  159. 
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company.  They  were  *not  in  partnership  as  solicitor 
generally,  but  the  plaintiff  insisted  that  they  were  parl 
ners  as  regarded  the  business  done  for  the  company,  an 
that  the  payments  made  by  the  company  to  each  ought  t 
be  shared  by  both.  The  defendant  insisted  that  there  wa 
no  partnership,  and  that  each  was  to  be  paid  for  the  wor 
done  by  himself,  and  to  retain  for  his  own  benefit  all  paj 
ments  in  respect  of  such  work.  The  plaintiff  having  re 
signed,  filed  a  bill  for  an  account,  and  the  Court  made 
decree  in  his  favour,  declaring  that  the  plaintiff  an 
the  defendant  were  jointly  and  equally  interested  i 
the  profits  and  loss  of  the  business  transacted  by  then 
or  either  of  them,  as  solicitors  to  the  company  (6).1 

Relief  in  the  shape  of  specific  performance  may  b 
required  for  other  purposes  besides  carrying  into  ext 
cution  agreements  to  form  partnerships.  The  assisl 
ance  of  a  Court  is  often  requisite  to  compel  those  er 
gaged  in  a  going  concern,  to  act  conformably  to  th 
articles  of  partnership;  and  also  to  compel  those  wh 
have  dissolved  partnership,  to  observe  the  stipulation 
into  which  they  have  entered;  The  principles  on  whic 
the  Courts  act  in  granting  or  withholding  assistant 
when  sought  for  the  former  purpose,  will  be  considere 
hereafter;  and  with  respect  to  the  specific  perforrnanci 
after  a  dissolution  of  partnership,  of  agreements  er 
tered  into  by  the  partners  previously  to,  or  at  the  tim 
of  dissolution,  it  need  only  be  observed  that  relief  wi 
be  granted  or  refused  upon  the  principles  by  which  th 
Court  is  ordinarily  guided  in  question  of  specific  pe] 
formance,  and  that  nothing  turns  on  the  circumstanc 
of  the  liligants  having  been  partners.  It  would,  then 
fore,  be  foreign  to  the  objects  of  the  present  treatise  t 
prosecute  this  subject  further;  but  for  purposes  of  refe] 
ence,  it  may  be  useful  to  mention  that  the  Court  h£ 
enforced  the  following  agreements  entered  into  upon  c 
with  a  view  to  a  dissolution;  namely — 

Agreements  not  to  carry  on  business  within  a  certai 
distance  or  for  a  certain  space  of  time  (c) ; 2 

(6)  Robinson  v.  Anderson,  20  Beav.  98.  and  7  De  G.  M.  &  (. 
239  is  a  similar  case. 

(c)  Whittaker  v.  Howe,  3  Beav.  383;  Turner  r.  Major,  3  Gil 
442;  and  see  Coates  r.  Coates,  6  Madd.  287,  and  Williams  r.  \Vi 
liams,  1  Wils.  Ch.  473,  note. 

1  An  agreement  between  two  partners  that  one  shall  conve 
land  so  that  on  it  partnership  buildings  may  be  erected  eithi 
at  their  joint  expense  or  at  the  cost  of  the  complainant,  will  \ 
enforced   specifically;  Birchett   v.    Boiling,    5   Munf.   (Va.)  44 
(1817);  Whiteworth  v.  Harris,  40  Miss.  483  (1866). 

2  Ropes  v.  Upton,  125  Mass.  258  (1878). 
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*  Agreements  as  to  the  custody  of  partnership  books  [  *  479] 
and  the  furnishing  of  copies  thereof  (d);  Bk.  Ill- 

Agreements  that  a  third  party,  and  he  only,  shall  get  Chap.  ^10. 

j-          ,    ,  beet.  o. 

in  debts  (e); 

Agreements  that  the  value  of  the  share  of  an  ouj;- 
going  or  a  deceased  partner,  shall  be  ascertained  in  a 
specified  way  and  taken  accordingly  ( /  ) ;] 

Agreements  that  an  outgoing  partner  shall  offer  his 
share  to  his  co-partners,  before  selling  it  to  other  per- 
sons (g}; 

Agreements  to  grant  an  annuity  to  a  retiring  part- 
ner and  his  widow  (h); 

Agreements  not  to  divulge  or  make  use  of  a  trade 
secret  (i). 


SECTION  V. — ACTIONS  FOR  MISREPRESENTATION  AND  FRAUD. 
1.    General  observations. 

The  proper  remedy  for  a  person  who  has  been  in- 
duced by  fraud  to  become  a  partner  with  another,  de- 
pends in  the  first  place  on  who  the  person  is  who  com- 
mitted the  fraud.  Speaking  generally  and  subject  to 
certain  qualifications  which  will  be  noticed  hereafter, 
if  the  fraud  complained  of  has  been  committed  by  the 
other  partner,  the  person  defrauded  has  the  *  option  of  [  *  4-80] 
affirming  or  of  rescinding  the  contract  into  which  he 
has  been  induced  to  enter;  and  whether  he  affirms  it 

(d)  Lingen  v.  Simpson,  1  Sim.  &  Stu.  600,  and  see  Whittaker 
v.  Howe,  3  Beav.  383. 

(e)  Davis  v.  Amer,  3  Drew.  64  ;  Turner  v.  Major,  3  Giff.  442. 

(f)  Morris  v.  Kearsley,  2   Y.  &  C.  Ex.    139;  Essex  v.   Essex, 
20  Beav.  442 ;  King  v.  Chuck,  17  Beav.    325  ;  and  see  Feather- 
stonhaugh  v.  Turner,  25  Beav.   382,  and  Gibson  v.  Goldsmid.  5 
De  G.  M.  &  G.  757,   reversing  S.  C.    18   Beav.    584.     Compare 
Downs  v.  Collins,  6  Ha.  418,  where  to  have  enforced  the  agree- 
ment would  have  been  to  decree   specific  performance  of  a  con- 
tract for  a  partnership .;  and  Cooper  v.  Hood,  7  W.  R.  83,  where 
a  decree  wa3  refused  on  the  ground  that  the  agreement  sought 
to  be  enforced  was  too  vague  in  its  terms.     See,  as  to  agreements 
for  a  valuation,  anfe,  p.  432. 

(g)  Homfray  v.  Fothergill,  1  Eq.  567. 

(ft)  Aubin  v.  Holt,  2  K.  &  J.  66  ;  Page  v.  Cox,  10  Ha.  163. 
See,  also,  Murray  v.  Flavell,  25  Ch.  D.  89,  and  Bonville  v.  Bon- 
ville,  6  Jur.  N.  S.  414,  M.  R.,  where  the  agreement  sued  upon 
was  decided  not  to  bear  the  construction  contended  for  by  the 
plaintiff. 

(?)  Morrisson  v.  Moat,  9  Ha.  241. 

1  Maddock  v.  Astbury,  32  N.  J.  Eq.  181  (1880). 
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Bk.  III.          or  disaffirms  it  he  is  entitled  to  damages  for  any  loss 
Chap.  ID.        which  he  may  have  sustained  by  reason  of  the,  fraud  (k).1 

_!_!_! But  if  the  fraud  has   been  committed  by  some  third 

person  and  is  not  in  point  of  law  imputable  to  the 
other  partner,  then  the  person  defrauded  has  no  such 
option;  he  cannot  rescind  the  contract:  he  can  only 
sue  those  who  defrauded  him  for  damages.2  But  it 
will  be  observed  from  this  general  statement  that  in 
cases  of  this  class  there  is  always  a  preliminary  ques- 
tion to  be  considered,  and  which,  if  negatived,  leaves 
the  complainant  without  any  redress  at  all:  that  ques- 
tion is,  Has  he  in  fact  been  induced  by  fraud  to  enter 
into  the  contract  of  which  he  complains  ?  On  this  pre- 
liminary question  a  few  observations  may  be  useful. 
1.  Untrnth  No  attempt  is  ever  made  to  give  any  precise  detini- 
necessary.  tion  of  fraud,  or  to  restrict  by  words  the  circumstances 
which  may  be  regarded  as  amounting  to  it  in  point  of 
law.  New  cases  of  fraud  must  always  be  met  by  new 
decisions.  But  by  the  law  of  this  country  a  sharp  line 
is  drawn  between  a  breach  of  a  promise  or  the  disap- 
pointment of  hopes  raised  by  the  expression  of  inten- 
tions or  expectations,  on  the  one  hand,  and  an  untrue 
statement  on  the  other  (Z) ;  and  speaking  generally  there 
is  no  fraud  sufficient  to  support  an  action  for  damages 
or  to  set  aside  a  contract  in  the  absence  of  some  untrue 
statement  of  fact  or  of  some  concealment  of  fact  which 
makes  what  is  stated  substantially  untrue  (ra). 

(fc)  Small  v.  Attwood,  You.  507,  and  6  Cl.  &  Fin.  232  ;  Puls- 
ford  v.  Richards,  17  Beav.  87  ;  Cruikshank  v.  McVicar,  8  Beav. 
106.  And  see  Beck  v.  Kantorowicz,  3  K.  &  J.  230,  and  cases  of 
that  class. 

(/)  See  Jordan  v.  Money,  5  H.  L.  C.  185  ;  Harris  v.  Nickerson, 
L.  R.  8  Q.  B.  286  ;  Smith  v.  Chadwick,  9  App.  Ca,  187.  Houlds- 
worth  v.  City  of  Glasgow  Bank,  5  App.  Ca.  317.  is  not  opposed  to 
this;  it  turned  on  the  statutory  enactments  relating  to  the  wind- 
ing up  of  companies. 

(HI)  See  as  to  concealment,  New  Sombrero  Phosphate  Co.  r. 
Erlanger,  3  App.  Ca.  1218,  and  5  Ch.  D.  73  ;  Peek  v.  Gurney,  L. 
R.  6  H.  L.  377,  and  13  Eq.  79 ;  Central  Rail,  of  Venezuela  r. 
Kisch,  L.  R.  2  H.  L.  99  ;  Oakes  v.  Turquand,  ib.  325 ;  New 
Brunswick,  &c.,  Rail.  Co.  v.  Muggeridge,  1  Dr.  &  Sm.  381.  See, 
also,  Gover's  case,  1  Ch.  D.  182,  and  the  judgment  of  Fry,  J.,  in 
Davies  v.  Lon.  &  Prov.  Marine  Ins.  Co.,  8  Ch.  D.  474. 

1  Rice  v.  Culver.  32  N.  J.  Eq.  601  (1880)  ;  Morse  v.  Hutchins, 
102  Mass.  439  (1869)  :  Greenewald  v.  Rathfon,  81  Ind.  547  (1873). 
In  St.  John  v.  Hendrickson,  81  Ind.  350  (1873),  it  was  held  that 
if  A.  is  lured  into  a  partnership  by  fraud,  but  is  subsequently 
informed  of  the  facts  and  he  ratifies  the  contract,  he  can  there- 
after neither  rescind  it  nor  recover  damages  for  the  fraud. 

2  See  Kimmins  v.  Wilson,  8  W.  Va.  584  (1875).  See  also  Perry 
r.  Hale,  143  Mass.  540  (1887),  where,  in  an  action  at  law  in  tort, 
it  was  held  that  only  the  guilty  partnerscould  be  made  defendants. 
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*In  the  next  place  the  untrue  statement  must  relate  [  *  481] 
to  some  material  matter,  and  have  been  made   to  the  Bk.  III. 
complainant  directly,  or  indirectly  as  one  of  the  pub-  Chap.  10. 
lie    (n),    and    have    been    in    fact    relied     upon    by 


him  (o).  2.  Untruth 

Whether  the  untrue  statement  must  have  been  untrue  mu.st  be  ma- 
to  the  knowledge  of  the  person  making  it  has  given  j,*^  b^°n 
rise  to  much  controversy.      If,   indeed,  he  had  no  honest  relied  upon, 
belief  in  its  truth  his  ignorance  of  its  untruth  is   im-  3.  Whether 
material.      But  if  he  honestly  believed  it  to  be  true,  the  untruth 
courts  of  law  and  courts  of  equity  have  taken  different  must  have 

views.     It  seems,  however,  now  to  be  settled    that,  ex-  ^f6?  kn.own 
-.  •.     .  .        «  at  tue  time, 

cept  under  special  circumstances,  an  action  for  damages 

will  not  lie  in  such  a  case,  although  an  action  to  rescind 
a  contract  founded  on  the  statement  can  be  main- 
tained (p).  These  two  classes  of  actions  require 
further  notice. 

2.   Actions  for   damages. 

Where  a  person  has  been  induced  by  the  false  and  Actions  for 
fraudulent  representations    of    another    to   enter    into  misrepresen- 
partnership  with  him,  an  action  will  clearly  lie  at  the  tatlon- 
suit  of  the  first  person  against  the  second  for  the  re- 
covery of  damages  in  respect  of  such  fraud  (<?).'    And 
if  false  representations  are  made  by   means  of  adver- 
tisements issued  for  the  purpose  of  inducing  persons 
to  take  shares,  &c.,  any  persons  who  is  ensnared  by 
those  advertisements,  and  acts  on  the  faith  of  them, 
may  maintain  an    action    against   those  persons   who 
caused   them   to  be  published,  knowing    them    to    be 

(n)  That  this  is  sufficient,  see  Clarke  v.  Dickson,  6  C.  B.  N.  S. 
453. 

(o)  See  Smith  v.  Chadwick,  9  App.  Ca.  187  ;  Bellairs  v.  Tuck- 
er, 13  Q.  B.  D.  562  ;  Pulsford  v.  Eichards,  17  Beav.  87,  and 
others  of  that  class.  In  the  remarkable  case  of  the  Panama 
and  South  Pacific  Telegraph  Co.  v.  India  Rubber  Co.,  10  Ch. 
515,  it  was  held  that  a  contract  might  be  rescinded  for  fraud 
subsequent  to  its  date,  but  rendering  its  performance  impossible. 

(p)  Ante,  pp.  163  et  seq.  Slim  v.  Croucher,  1  De  G.  F.  &  J. 
518,  has  not  been  followed.  The  Court  apparently  thought  that 
an  action  for  damages  might  have  been  maintained  at  law.  In 
support  of  the  statement  in  the  text,  see  Arkwright  v.  Newbold, 
17  Ch.  D.  301  ;  Redgrave  v.  Hurd,  20  Ch.  D.  1  ;  Newbigging  v. 
Adam,  34  Ch.  D.  582.  As  to  misrepresentations  of  authority,  see 
Firbank's  Ex.  v.  Humphreys,  18  Q.  B.  D.  54,  and  the  cases  there 
cited. 

(q)  See  the  cases  in  the  next  two  notes,  and  Dobell  v.  Stevens, 
3  B.  &  C.  623. 


1  Morse  v.  Hutchins,     102    Mass.    439   (1868);  Greenewald  v. 
Rathfon,  81  Iiid.  547  (1882). 
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[  *482] 
Bk.  III. 
Chap.10. 


partnership. 


Pillans  v. 
Harkriess. 


false  (r).  In  order  to  maintain  an  action  *  for  mis- 
representation,  it  is  not  neccessary  that  there  should 
have  been  any  direct  communication  between  the  de- 
fendant  and  the  plaintiff  (s). 

3.  Actions  for  rescission  of  contract. 


Rescission  of  Where  a  person  is  induced  by  the  false  representa- 
contracts  of  tions  of  others  to  become  a  partner  with  them,  the 
Court  will  rescind  the  contract  of  partnership  at  his 
instance  ;  and  will  compel  them  to  repay  him  whatever 
he  may  have  paid  them,  with  interest,  and  to  indemnify 
him  against  all  the  debts  and  liabilities  of  the  partner- 
ship, and  if  the  defendants  have  been  guilty  of  fraud 
against  all  claims  and  demands  to  which  he  may  have 
become  subject  by  reason  of  his  having  entered  into 
partnership  with  them,  he  on  the  other  hand  accounting 
to  them  for  what  he  may  have  received  since  his  entry 
into  the  concern  (£).' 

The  case  of  Pillans  v.  Harkness  (u)  affords  a  good 
example  of  this.  In  that  case  the  plaintiff  was  induced 
by  the  fraud  of  the  defendants  to  enter  into  partner- 
ship with  them  in  a  fishing  business.  They  got  money 

(r)  Eddington  v.  Fitzmaurice,  29  Ch.  D.  459.  Compare  Smith 
v.  Chadwick,  9  App.  Ca.  187  ;  Bellairs  r.  Tucker,  13  Q.  B.  D. 
562.  Older  cases  are  Davidson  v.  Tulloch,  3  McQu.  783  ;  Cullen 
v.  Thompson's  Trustees  &  Kerr,  4  ib.  424  ;  Bale  v.  Cleland,  4 
Fos.  &  Fin.  117;  Gerhard  v.  Bates,  2  E.  &  B.  476;  and  see 
Denton  v.  The  Great  North.  Rail.  Co.,  5  E.  &  B.  860  ;  Wat- 
son v.  Charlemont,  12  Q.  B.  856. 

(s)  See  Clarke  r.  Dickson,  6  C.  B.  N.  S.  453  ;  and  see  Bedford 
v.  Bagshaw,  4  H.  &  N.  538. 

(t)  See,  in  addition  to  the  cases  noticed  in  the  text,  Ex  parte 
Broome,  1  Rose,  71,  and  1  Coll.  598,  note  ;  Hamil  v.  Stokes,  Dan. 
20  and  4  Price,  161  ;  Stainbank  v.  Fernley,  9  Sim.  556  ;  Jauncey 
v.  Knowles,  8  W.  R.  69.  Clifford  v.  Brooke,  13  Ves.  131,  was  not 
a  case  of  this  class  ;  the  plaintiff  there  sought  to  recover  money 
which  he  had  paid,  not  for  the  admission  of  himself,  but  for  the 
admission  of  his  brother  into  partnership  with  the  defendants.  ' 
The  plaintiff's  remedy  under  these  circumstances  was  held  to 
be  by  an  action  at  law. 

(u)  Colles,  442  (called  Harkness  v.  Steward,  and  Steward  v. 
Harkness,  in  the  table  of  cases  to  the  Dublin  edit,  of  1789). 

1  Richards  v.  Todd,  127  Mass.  167  (1879).  In  Howell  ?•.  Harvey,  5 
Ark.  270  (1843)and  Hynesa.  Stewart,10  B.  Mon.  429(1850)  thedoc- 
trine  is  applied  that  where  one  has  been  induced  to  enter  a  part- 
nership through  false  representations  fraudulently  made,  the 
articles  of  agreement  will  be  cancelled  and  declared  void.  In  order 
to  warrant  a  rescission  of  the  partnership  agreement,  the  fraud 
complained  of,  must  relate  to  the  formation  of  the  firm  and  not 
arise  in  any  other  matter.  Ingraharn  v.  Foster,  31  Ala.  123 
(1857). 
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from  him  but  contributed  nothing    themselves  ;  they  Bk.  III. 
nevertheless  induced  him  to  sign  a  deed,  stating  that  Chap.^10. 

they  had  brought  in  their  shares  of  capital.     They  de- ! ! 

ceived  him  for  two  years  and  referred  him,  when 
pressed,  to  books  which,  when  examined,  were  found 
without  any  entry  in  them.  The  plaintiff  then  filed  a 
bill  against  his  partners  for  a  *  discovery  of  their  [  *  483] 
transactions  and  for  the  recovery  of  his  money  (x). 
The  Chancellor  decreed  them  to  account  for  all  monies 
paid  by  the  plaintiff  to  them  or  either  of  them, 
and  to  pay  what  should  appear  due  to  him  with  inter- 
est, the  plaintiffto  be  absolutely  discharged  from  the  ar- 
ticles, agreements,  and  partnerships,  the  defendants  to 
indemnify  him  from  all  costs  and  damages  whatsoever 
touching  the  articles,  or  any  partnership  in  respect 
thereof,  and  to  pay  the  costs  of  the  suit.  This  decree 
was  affirmed  on  appeal  to  the  House  of  Lords. 

Another  case  of  the  same  description  is  Raiclins  v.  Although  the 
Wickham  (y).     There  the  plaintiff  was  induced  by  the  plaintiff 
misrepresentations  of  two  persons,  A.  and  B.,  to  enter  !^cf 
into  partnership  with  them  as  bankers,   and  he  and  the  truth, 
they,  after  carrying  on  their  business  for   four  years,  Rawlins  v. 
transferred    it  to   other  parties.      Shortly    after    this  Wickham. 
transfer,  the  plaintiff  for  the  first  time  became  aware 
of  the  falsity  of  the  statements  by  which  he  had  been 
induced  to  become  a  partner.     He  brought  an  action 
against  A.  and  B.  for  their  misrepresentations;    pend- 
ing the  proceedings  at  law,  A.  died,  but  the  action  was 
continued  against  B.,   and  a  verdict  against  him  for 
damages  was  obtained.     After  the  verdict  B.  became 
insolvent,  and  thereupon  the  plaintiff  tiled  a  bill  against 
B.  and  the  executors  of  A.,  praying  that  the  partner- 
ship into  which  he  had  entered  might  be  declared  void, 
that  the  partnership  articles  might  be  cancelled,  that 
the  defendants  might  be  decreed  to  repay  him  the  sum 
paid  by  him  on  entering  into   the  partnership,  with  in- 
terest, and  to  execute  a  sufficient  indemnity  against  the 
outstanding  debts  and  liabilities,   which  the  plaintiff 
had  or  might  become  subject  to,  in  respect  of  the  deal- 

(x)  The  defendants  relied  on  the  lapse  of  time  and  laches 
and  acquiescence  on  the  part  of  the  plaintiff;  and  particularly 
on  the  fact  that  'he  had  entered  into  another  agreement  with 
them  to  the  effect  that  the  defendants  should  become  partners  in 
another  fishing  concern  and  share  their  profits  in  that  with  the 
plaintiff,  and  that  such  partnership  had  been  entered  into.  The 
evidence,  however,  failed  to  show  that  the  plaintiff  had  any 
knowledge  of  this  alleged  other  partnership,  or  that  he  was  aware 
of  what  had  been  going  on,  until  shortly  before  he  filed  his  bill. 

(y)  I  Giff.  355,  and  3  De  G.  &  J.  304. 
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ings  and  transactions  of  the  partnership,  and  for  an 
account  of  such  debts  and  liabilities,  and  of  the  mon- 
ies already  paid  *  by  the  plaintiff  on  account  of  the 
partnership  debts,  and  for  repayment  of  such  monies 
with  interest.  A  decree  was  made  in  the  plaintiff's 
favour,  and  an  appeal  by  A.'s  executors  was  dismissed. 
In  this  case  the  deceased  partner  had  clearly  been  a 
party  to  the  misrepresentation;  and  although  it  was 
proved  that  he  was  ignorant  of  the  real  truth,  and  had 
not  stated  that  to  be  true  which  he  knew  to  be  false, 
still  it  was  held  that  he  ought  not  to  have  stated  what 
he  did  not  know  to  be  true,  and*  that  he  was  answern- 
ble  for  the  falsity  of  his  own  assertions.  It  was1  also 
held  that  the  plaintiff  was  entitled  to  assume  that  the 
statements  made  to  him  were  true  until  he  had  reason 
to  suppose  that  they  were  not;  and  that  it  was  no 
answer  to  him  that  if  he  had  examined  the  partnership 
books  he  would  have  discovered  the  true  state  of  af- 
fairs (z). 

Newbigging  v.  Adam  (a)  and  Mycock  v.  Beatson  (b) 
are  more  recent  illustrations  of  the  same  doctrine.  In 
the  first  of  these  cases  it  was  held  that  where  there  is  a 
right  to  rescind  for  misrepresentation,  but  not  fraudu- 
lent, the  right  of  the  plaintiff  to  indemnity  is  less  ex- 
tensive than  it  is  where  he  is  in  a  position  to  claim 
damages  for  a  fraudulent  misrepresentation.  In  the 
second  of  the  above  cases  the  plaintiff  was  held  enti- 
tled to  a  lien  on  the  partnership  assets  (after  satisfy- 
ing the  debts  and  liabilities)  for  the  money  he  had  paid 
on  entering  into  the  partnership;  and  also  to  stand  in 
the  place  of  any  creditor  of  the  partnership  whom  he 
paid  off. 

Besides  being  called  upon  to  rescind  agreements  for 
the  formation  of  a  partnership,  Courts  are  frequently 
applied  to  by  partners,  or  those  claiming  under  them, 
to  rescind  agreements  of  other  descriptions,  and  espe- 
cially agreements  come  to  on  or  after  a  dissolution. 

(z)  See.  also,  Jauncey  v.  Knowles,  8  W.  R.  69,  where  there 
was  also  means  of  knowledge.  Compare  Jennings  v.  Broughton, 
17  Beav.  234,  and  5  De  G.  M.  &  G.  126.  where  the  plaintiff  did 
not  rely  on  the  defendant's  statements. 

(a)  34  Ch.  D.  582.     The  defendants  were  declared   "jointly 
and  severally  bound  to  indemnify  the  plaintiff  against  all  out- 
standing  debts,  claims,   demands,    and    liabilities,    which    the 
plaintiff  had  become  or  might  become  subject  to,  or  be  liable  to 
pay  for  or  on  account  or  in  respect  of  the  dealings  and  transac- 
tions of  the  partnership:"  not  necessarily  equivalent  to   an  in- 
demnity against  the  consequences  of  having  entered  into  the 
partnership.     See  the  judgment  of  Bo  wen,  L.  J. 

(b)  13  Ch.  D.  384. 
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*  Supposing  every  member  of  a  firm  to  be  sui  juris,  [  *  485] 
any  one  may  retire  upon  any  terms  to  which  he  and  Bk.  III. 
his  co-partners  may  choose  to  assent  ;  and  if  there  is  Chap.  10. 
no  fraud  or  concealment  on  either  side,  all  will  be  bound 1 


by  any  agreement  into  which  he  and  they  may  enter,  Bad  bargain 
although  it  may  ultimately  turn  out  that  a  bad  bargain  ?.°*  set  a,side 
has  been  made5  ^J^"- 

For  example,  in  Knight  v.  Marjoribanks  (r?)  certain  fraud, 
persons  were  partners  in  a  speculation  in  Australia.  Knight  v. 
The  speculation  was  not,  at  first  successful,  and  it  was  Marjori- 
necessary  for  the  partners  frequently  to  contribute banks- 
large  sums  of  money  for  the  purpose  of  carrying  it  on. 
The  plaintiff,  who  was  one  of  the  partners,  was  greatly 
pressed  for  money,  and  was  unable  to  contribute  his 
proportion  of  the  required  capital.  A  sum  of  upwards 
of  5000Z.  was  alleged  to  be  due  from  him  to  the  concern ; 
he  never  questioned  the  accuracy  of  this  statement,  but 
assented  to  its  correctness,  and  he  never  examined  or 
sought  to  examine  any  books  or  accounts  ;  and  in  con- 
sideration of  the  sum  so  alleged  to  be  due,  and  of  250Z. 
cash,  he  assigned  all  his  interest  in  the  concern  to  his 
co-partners,  and  released  them  from  all  demands.  The 
speculation  afterwards  proving  profitable,  he  sought  to 
set  aside  this  transaction  on  the  ground  of  fraud  and 
inadequacy  of  consideration.  But  as  no  fraud  was 
proved,  as  the  plaintiff  knew  very  well  what  he  was 
about,  as  he  was  content  that  no  accounts  should  be 
taken,  and  that  no  person  should  act  as  his  adviser, 
and  as,  although  he  was  undoubtedly  in  distress,  and 
his  co-partners  knew  it,  yet  they  had  taken  no  unfair  ad- 
vantage of  that  circumstance,  it  was  held  by  both  Lord 
Langdale  and  by  Lord  Cottenham  on  appeal,  that  the 
transaction  was  binding  and  could  not  be  impeached(d). 

Any  arrangement  which,  on  the  principle  here  ad- 
verted to,  is  binding  on  the  partners  themselves,  will 
also,  as  a  general  rule,  be  binding  as  between  the  trus- 
tee in  bankruptcy  or  executors  of  the  retiring  partners 
on  the  one  hand,  and  the  continuing  partners  and  their 
trustees  or  executors  on  the  *  other  (e)  But  as  regards  [  *  486] 
trustees  in  bankruptcy,  it  must  not  not  be  forgotten 

(c)  11  Beav.  322,  and  2  Mac.  &.  G.  10. 

(d)  See,  also,  Ex  parte  Peake,  1  Madd.  346  ;  Ramsbottom  v. 
Parker,  6  Madd.  5  ;  M'Lure  v.  Ripley,  2  Mac.  &  G.  274  ;  Cockle 
v.  Whiting,  Taml.  55. 

(e)  Ex  parte  Peake,  1  Madd.  346  ;  Ramsbottom  v.  Parker,  6 
Madd.  5  ;  Luckie  v.  Forsyth,  3  Jo.  &  Lat.  388. 

1  See  Hunt  v.  Hardwick,  68  Ga.  100  (1881) ;  Gage  v.  Parmelee, 
87  111.  329  (1877). 
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that  they  can  set  aside  arrangements  entered  into  in 
fraud  of  creditors,  although  such  arrangements  may 
be  binding  as  between  the  parties  to  them  and  their 
respective  executors  (/). 

Notwithstanding  the  inability  of  a  retiring  partner, 
and  of  those  claiming  under  him,  to  avoid  an  agree- 
ment fairly  come  to  between  him  and  his  co-partners, 
the  good  faith  and  open  dealing  which  one  partner  has 
a  right  to  expect  from  another  never  require  to  be  more 
scrupulously  observed  than  when  one  of  them  is  re- 
tiring upon  terms  agreed  to  upon  the  strength  of 
representations  as  to  the  state  of  the  partnership  ac- 
counts ;  and  an  agreement  entered  into  on  a  dissolu- 
tion will  be  set  aside  if  it  can  be  shown,  to  have  been 
based  upon  error  or  to  have  been  tainted  by  fraud, 
whether  in  the  shape  of  positive  misrepresentation  or 
of  concealment  of  the  truth.1  Thus,  in  Chandler  v. 
Dorsett  (g],  the  plaintiff  and  the  defendant  dissolved 
partnership  ;  an  account  was  drawn  up  by  the  defend- 
ant, who  made  it  appear  that  there  was  a  balance 
against  the  plaintiff.  The  plaintiff  gave  his  note  for 
the  amount  of  this  balance,  and  afterwards  having  dis- 
covered mistakes  in  the  account,  filed  a  bill  for  a  new 
account.  The  defendant  pleaded  an  account  stated  ; 
but  the  Court  decreed  that  the  defendant  should  come 
to  a  new  account,  and  that  what  should  appear  to  be 
due  on  taking  it  should  be  paid  with  interest.  So,  in 
Spittal  v.  Smith  (h)  where  the  plaintiff  was  entitled 
to  a  share  of  the  produce  of  a  whaling  voyage,  and  the 
defendant  paid  him  a  sum  of  money  as  his  share,  for 
which  the  plaintift  gave  a  receipt ;  it  was  held  that  as 
there  had  been  concealment  on  the  part  of  the  defend- 
ant, the  plaintiff  was  entitled  to  an  inquiry  as  to  whether 
certain  deductions  which  had  been  made  were  proper. 

As  has  been  more  than  once  observed  in  the  course 
of  the  *  present  treatise,  the  principles  illustrated  by 
the  foregoing  decisions  apply  most  strongly  to  the  case 

(/)  See  Anderson  v.  Maltby,  2  Ves.  J.  255  ;  Biliter  r.  Young, 
6  E.  &  B.  40  ;  Warden  v.  Jones,  23  Beav.  497  ;  Heilbut  ».  Ne- 
vill,  L.  R.  4  C.  P.  354,  affirmed  5  C.  P.  478. 

(g)  Finch,  431.     See,  too,  Maddeford  v.  Austwick,  1  Sim.  89. 

(h)  Taml.  45. 

1  As  to  the  correction  of  errors  arising  from  misrepresentations 
innocently  made,  see  Stephens  v.  Orman,  10  Fla.  9  (1862).  For 
instances  where  relief  has  been  granted  in  settlements  based 
upon  fraudulent  misrepresentations,  see  Case  r.  Cushman.  3 
Watts  &  S.  544  (1842);  Levin  v.  Vannevar,  137  Mass.  532  (1884); 
Holmes  v.  Hubbard,  60  N.Y.  183  (1875);  McGunn  v.  Hanlin,  29 
Mich.  476  (1874). 
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of  a  partner  who  is  expelled  by  the  others.     Powers  of  Bk.  III. 
expulsion  are  always  construed  strictly,  and  unless  they  Chap._10. 

are  exercised  with  perfect  good  faith,  the  expulsion  will 

be  declared  void,  and  the  partner  wrongfully  expelled  an  expelled 
will  be  restored  to  his  position,  and  will  not  be  held  Partner- 
bound  by  accounts  which  may  have  been  signed  by  him 
in  ignorance  of  material  facts  (i).1 

Hitherto  the   arrangement   entered  into,  and  after-  Agreements 
wards  called  in  question,  has  been  supposed  to  have  ™ac^e  W1" 
been    made    between    the  partners    themselves.       But  tativesof  a 
more  difficulty  arises  where  an  arrangement  is  entered  deceased 
into  between  the  representatives  of  a  deceased  partner  partner, 
on  the  one  hand,  and  the  continuing  partners  on  the 
other.     Two  cases  have  here  to  be  considered,  accord- 
ing as  the  representative  of  the  deceased  is  or  is  not 
himself  a  partner  in  the  firm. 

If  an  executor  of  a  deceased  partner  is  not  a  member  i.  Where  the 
of  the  firm,  it  is  competent  for  him  and  the  surviving  representa- 
partners  to  agree  that  the  share  of  the  deceased  shall  *\ve  is  not 
be  ascertained  in  a  particular  way,  or  to  be  taken  at  a  partrfer  & 
certain  value.2     And  although  it  has  been  said  that  the 
creditors,  or  other  persons  interested  in  the  estate  of 
the  deceased,  may  impeach  such  an  agreement  by  in- 
stituting proceedings   against  the  surviving    partners 
and  the  executors  of  the  deceased  (fc),  still  agreements 
of   the    kind  in  question  cannot  be    successfully    im- 
peached, unless  there  has  been  some  fraud  or  collusion 
between  them  and  the  executors.     In  Davies  v.  Davies  (I) 
Lord  Langdale  observed  : — 

"It  has  been  said  in  the  course  of  the  argument,  that  in  a  suit  Davies  v 
constituted  as  this  is  against  the  executor  and  surviving  partner  Davies. 

(i)  See  Blisset  v.  Daniel,  10  Ha.  538  ;  as  to  damages  see  Wood 
v.  Woad,  L.  E.  9  Ex.  190.  See,  also,  Russel  v.  Russell,  14  Ch. 
D.  471. 

(k)  See  Bowsher  v.  Watkins,  1  R.  &  M.  277  ;  Gedge  v.  Traill, 
ib.  281. 

(I)  2  Keen,  539. 

1  If  reinstatement  is  an  inadequate  relief  under  the  circum- 
stances, the  court  will  decree  the  dissolution  of  the  firm  and  an 
accounting.     Patterson  v.  Silliman,  28  Pa,  St.  304  (1857). 

2  Where  the  articles  of  partnership  give  the  survivor  the  right 
to  take  at  a  valuation  or  that  the  assets  shall  vest  in  him,  a  set- 
tlement made  in  good  faith  by  the  executor  of  the  estate  of  a 
deceased  partner  will  bind  the  distributees,  Holmes'  Appeal,  79 
Pa.  St.  279  (1875).     And  even  in  the  absence  of  this  provision 
such  a  step  by  the  executor  will  be  approved  by  the  court  and 
will  bind  all  interested  in  the  estate.     Grim's  Appeal.  105  Pa. 
St.  375  (1884);  Ludlum  v.  Buckingham,  35  N.  J.  Eq.  71  (1882); 
Heath  v.  Waters,  40  Mich.  457  (1879);  Kimball  «.  Lincoln,  99 
111.  578  (1881);  Sage  v.  Woodin  66  N.  Y.  578  (1876). 
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[  *  488] 


Effect  of 
fraud  and 
collusion. 


of  the  testator,  for  an  account  of  the  partnership  transactions,  it 
was  not  necessary  to  prove  the  fraud  and  collusion  which  are 
charged  in  the  bill,  and  the  case  of  Bmcsher  v.  Watkins  was  cited 
in  support  of  that  proposition.  I  well  recollect  that  there  were 
special  circumstances  which  induced  Sir  John  Leach  to  come  to 
the  conclusion  he  did  in  that  case,  and  that  the  decision  was  far 
from  establishing  the  general  proposition  that  in  every  case  a  bill 
might  be  *  filed  against  an  executor  and  surviving  partner  of  the 
testator  without  charging  and  proving  fraud  or  collusion.  In 
this  case  there  are  no  special  circumstances.  It  is  a  bill  filed  by 
persons  beneficially  interested  in  the  testator's  estate  against  the 
executor  and  the  surviving  partner,  and  it  seeks  to  have  the 
partnership  accounts  now.  The  defendant,  the  surviving  part- 
ner, by  his  plea  avers  that  an  account  was  settled  with  the  ex- 
ecutor on  the  31st  of  December,  1832,  and  that,  if  unimpeached, 
is  a  sufficient  defence  to  the  bill." 

Later  cases  are  in  conformity  with  this  decision  (ra). 
If  there  has  been  fraud  or  collusion  between  the  sur- 
viving partners  and  the  executors  of  the  deceased  part- 
ner, the  case  naturally  assumes  a  different  aspect,  and 
any  arrangement  between  them  will  be  liable  to  be  set 
aside  at  the  instance  of  the  persons  interested  in  the 
estate  of  the  deceased  (n).  And,  even  although  there 
be  no  fraud  or  collusion,  still,  if  the  executor  has  ob- 
tained less  than  the  true  value  of  the  deceased's  share 
in  the  partnership  estate,  the  executor  may  be  liable  as 
for  a  devastavit,  although  the  surviving  partner  may  be 
protected  against  all  demands.  But  if,  in  a  case  of 
difficulty,  the  executor  has  acted  with  a  bond  fide  view 
to  do  his  best  for  the  estate  he  represents,  the  Court 
will  not  be  willing  to  make  him  account  for  what,  with- 
out his  wilful  default,  he  might  have  received  from  the 
surviving  partners  (o). 

2.  Where  the  ^  a  partner  dies  and  leaves  his  co-partner  his  execu- 
representa-  tor,  much  greater  difficulty  is  met  with  than  in  the 
tives  is  him-  case  last  supposed.  By  the  present  hypothesis  the 

self  a  part-  executor  is  invested  with  two  characters,  and  his  interest 
ncr 

as  surviving  partner  is  often  in  conflict  with  his  duty 

(m)  Chambers  v.  Howell,  11  Beav.  6  ,  Stainton  v.  The  Carron 
Co.,  18  Beav.  146  ;  and  as  to  accounts  settled  by  one  of  several 
executors,  Smith  v.  Everett,  27  Beav.  446. 

(n)  As  in  Cook  v.  Collingridge,  Jac.  607  ;  Eice  r.  Gordon,  11 
Beav.  265.  See  also  Beningfield  v.°  Baxter,  12  App.  Ca.  167. 
Less  than  fraud  or  collusion  will  justify  an  action  against  an 
executor  of  a  deceased  partner  and  the  surviving  partners,  Travis 
v.  Milne,  9  Ha.  141,  but  will  not,  it  is  apprehended,  invalidate 
arrangements  into  which  they  may  have  entered  for  payment  of 
the  share  of  the  deceased. 

(o)  See  Kowley  v.  Adams,  7  Beav.  395,  and  2  H.  L.  C.  725. 
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as  representative  of  the  deceased.     This  conflict  of  duty  Bk.  III. 
and  of  interest  renders  it  almost  impossible  for  the  ex-  Chap.^10. 
ecutor  to  enter  into  any  arrangement  with  respect  to  _^J_!!l____ 
the  share  of  the  deceased  in  the  partnership  estate  which 
*  those  interested  in  that  share  may  not  afterwards  sue-  [  *  489] 
ceed  in  setting  aside  (p).1 

In  Wedderbum  v.  Wedderburn  (q),  a  leading  case  on  Wedderburn 
this  subject,  an  account  of  a  deceased  partner's  estate  v-  Wedder- 
was  directed  after  a  lapse  of  thirty  years,  and  repeated  buru- 
changes  in  the  firm,  and  after  several  deeds  and  a  re- 
lease had  been  executed  by  the  parties  beneficially  in- 
terested.    The  surviving  partners  were  the  executors  of 
the  deceased,  aad  were  guardians  of  the  persons  bene- 
ficially entitled  to  his  share,  and  the  settlements  and 
releases  were  executed  in  ignorance  of  the  true  state  of 
the  partnership  accounts.     So  in  Millar  v.   Craig  (r),  Millar  v. 
where  one  partner  died,  leaving  four  executors,  of  whom  CraiS- 
two  were  members  of  the  firm;  an  account  was  settled 
between  the  executors  and  the  residuary  legatees,  and    . 
releases  were  executed;  but  errors  having  been  proved 
in  the  accounts,  the  releases  were  set  aside,  and  the  ac- 
counts were  re-opened.     Again,  in  Stocken  v.  Daivson  (s),  Stocken  v. 
a  partner  by  his  will  authorised  a  sale  of  his  share  to  Dawson- 
his  co-partner,  whom  he  appointed  one  of  his  executors. 
The  surviving  partner  purchased  the  share  of  the  de- 
ceased at  a  valuation,  but  the  purchase  was  set  aside  at 
the  suit  of  the  son  of  the  deceased,  after  a  lapse  of  seven 
years.     So  in  Rice  v.  Gordon  (t),  where  a  partner  died, 
some  of  his  co-partners  obtained  administration  to  his 
estate  and  sold  part  of  the  assets  of  the  deceased  to  an- 
other of  the  partners,  but  at  an  undervalue;  the  sale  was 
set  aside  at  the  suit  of  a  creditor. 

In  all  these  cases  there  was  some  ground  for  setting  Difficult 
aside  the  arrangement  made  by  the  executors,  in  addi-  position  of 
representa- 

(p)  See  Cook  v.  Collingridge,  Jac.  607.  tive. 

(q)  2  Keen,  722,  and  4  M.  &  Cr.  41. 

(r)  6  Beav.  433;  in  this  case  no  question  was  raised  as  against 
the  partners  who  were  not  executors. 

(s)  9  Beav.  239. 

(0  11  Beav.  265. 

1  Such  a  transaction  has  been  said  to  be  fraudulent  per  se  and 
not  to  be  sustained  when  objected  to  by  any  party  in  interest. 
Colgate  v  Colgate,  23  N.  J.  Eq.  372  (1872).  See  dictum  in  Gil- 
bert's Appeal,  78  Pa.  St.  266  (1875).  In  Filley  r.  Phelps,  18 
Conn.  294  (1847),  it  was  held  that  where  an  administrator  who 
was  a  co-partner  with  the  decedent  bought  out  the  latter's  in- 
terest in  the  firm,  he  could  be  compelled  to  carry  out  his  contract, 
although  illegal.  And  in  Moses  v.  Moses,  50  Ga.  9  (1873),  it  was 
decided  that  an  executor  can  buy  from  the  surviving  partner  an 
interest  for  himself  in  the  firm. 

*  13   LAW    OF   PARTNERSHIP. 
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Bk.  III.          tion  to  the  mere  fact  that  they  were  also  surviving  part- 

Chap.^IO.        ners.     But,  as  observed  by  Lord  Eldon  in  Cook  v.  Col- 

_!!!L_L!!;^___  Ungridge  (u),  "one  of  the  most  firmly  established  rules 

is,  that  persons  dealing  as  trustees  and  executors  must 

put  their  own  interest  entirely  out  of  the  question,  and 

this  is  so  difficult  to  do  in  a  transaction  in  which  they 

are  dealing  with  themselves  that  the  Court  will  not 

[  *  490]        *  inquire  whether  it  has  been  done  or  not,  but  at  once 

says  such  a  transaction  cannot  stand"  (x), 

Right  of  re-        However,  a  surviving  partner  who  is  the  executor  of 
tainer  out  of  jjjs  deceased  co-partner,  may  retain  out  of  his  assets 
what  is  due  from  the  deceased  to  himself  on  taking  the 
partnership  accounts  (y). 

Loss  of  right  Assuming  that,  on  the  principles  above  explained,  a 
to  rescind.  person  has  a  right  to  rescind  a  contract  on  the  ground 
of  misrepresentation,  he  may  lose  that  right  in  one  of 
two  ways,  viz.,  1,  by  his  own  laches;  and  2,  by  disa- 
bling himself  from  restoring  what  he  may  himself  have 
received. 

A  person  entitled  to  rescind  a  contract  for  fraud  loses 
his  right  if  he  does  not  repudiate  the  contract  within  a 
reasonable  time  after  the  discovery  of  the  fraud  (z),1 
and,  a  fortiori,  if  after  such  discovery  he  does  any- 
thing to  affirm  the  contract,2  or  anything  which  is  in- 
consistent with  his  right  to  rescind  it;  e.  g ,  if,  in  the 
case  of  shares  fraudulently  sold  to  him,  he  attempts 
to  resell  them  (a),  or  continues  to  act  as  a  share- 
holder (6). 

Rescission  in       Further,  a  person  induced  by  fraud  to   enter  into  a 
to<0-  contract  cannot  rescind  it  unless  he  is  himself  able  to 

rescind  it  in  toto,  and  to  restore  the  other  party  to  his 
former  position,  or  unless  his  inability  so  to  do  is  at- 
tributable to  that  party  (c).  But  if  the  contract  is 

(tc)  Jac.  621. 

(x)  The  position  of  the  executors  of  the  deceased  partner  will 
"be  examined  at  length  hereafter,  and  the  subject  above  noticed 
will  be  again  adverted  to  on  that  occasion. 

(y)  Morris  v.  Morris,  10  Ch.  68,  where  the  accounts  were  still 
unsettled. 

(z]  See,  on  this  subject  generally,  Clough  v.  L.  &N.W.  Rail.  Co., 
L.  R.  7  Ex.  35,  and  as  instances  of  repudiation  being  too  late  see 
Den  ton  v.  Macneil,  2  Eq.  352;  Ashley's  case,  9  Eq.  263;  Scholey 
f.  Central  Rail.  Co.  of  Venezuela,  ib.  266,  note.  Compare 
Macniel's  case,  10  Eq.  503;  Campbell  v.  Flemings,  1  A.  &  E.  40. 

(fl)  Briggs'  case,  1  Eq.  483. 

(61  Sharpley  v.  Louth  and  East  Coast  Rail.  Co.,  2  Ch.  D.  663. 

(c)  See  Urquhart  v.  McPherson,  3  App.  Ca.  831,  a  deed  of  dis- 

1  Richards  D.  Todd,  127  Mass.  167  (1879);  Evans  v.  Montgom- 
ery, 50  Iowa,  325  (1879). 

2  St.  John  v.  Heudricksou,  81  Ind.  350  (1882). 
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severable,  inability  to  rescind  it  as  to  part  is  not  fatal  to  Bk.  III.^ 
the  right  to  rescind  it  as  to  another  part  (d). 

It  must  be  remembered  that  a  contract  induced  by  _ 


fraud  is  voidable  only  and  not  void.     Consequently  a  Liability  to 
person  induced  by  fraud  to  become  a  partner  is  liable  creditors, 
to  all  creditors  of  the  *  firm  in  respect  of  its  dealings  [  *491] 
with  them  whilst  he  is  a  partner  (e).1 


SECTION  VI. — ACTIONS  FOE  DISSOLUTION,  ACCOUNT,  ETC. 

The  remedy  for  a  partner  who  insists  on  a  dissolution 
which  is  opposed  by  his  co-partners  was  formerly  by  a 
suit  in  equity,  and  is  now  by  an  action  which  should  be 
brought  in  the  Chancery  Division  of  the  High  Court  (/). 
Actions  involving  the  taking  of  partnership  accounts 
should  also  be  brought  in  the  same  division. 

In  an  action  for  dissolution  the  statement  of  claim 
should  claim  a  dissolution  and  an  account,  and  also  an 
injunction  and  a  receiver  to  restrain  the  defendants  from 
dealing  with  the  partnership  assets  and  from  issuing  bills 
or  notes  in  the  name  of  the  firm.  Such  an  action  lies, 
although  the  partnership  be  a  partnership  at  will  and 
can  therefore  be  dissolved  by  the  plaintiff  himself  (g)', 
but  if  the  partnership  has  been  dissolved  before  action, 
the  plaintiff  should  claim  a  declaration  to  that  effect  (ti). 
If  the  partnership  is  admitted  and  the  right  to  dissolve 
is  not  contested,  the  Court  will  decree  a  dissolution  on 
raotion  before  the  hearing  or  trial  (t).  An  action  may 
be  brought  for  rescission  of  the  contract  of  partnership 
or  in  the  alternative  for  dissolution  of  the  partner- 
ship (j). 

solution  and  release.  See,  also,  Phosphate  Sewage  Co.  v.  Hart- 
mont,  5  Ch.  D.  394;  Laing  v.  Campbell,  36  Beav.  3;  Clarke  v. 
Dickson,  E.  B.  &E.  148;  Maturing.  Tredinnick,  2  N.  E.  514,  and 
4  ib.  15. 

(d}  See  last  note. 

(e)  See  Ex  parte  Broome,  1  Eose,  69;  Jeffreys  v.  Smith,  3  Russ. 
158;  Macbride  v.  Lindsay,  9  Ha.  574;  and  as  to  shareholders  in 
companies,  Eeese  Eiver  Mining  Co.  v.  Smith,  L.  E.  4  Ho.  Lo.  70; 
Henderson  v.  The  Eoyal  British  Bank,  7  E.  &  B.  356;  Daniell  v. 
The  Royal  British  Bank,  1  H.  &  N.  681 ;  Powis  v.  Harding.  1  C. 
B.  N.  S.  533;  Howard  v.  Shaw,  9  Ir.  Law  Eep.  335. 

(/)  Jud.  Act.  1873,  g  34. 
(/7)  Master  v.  Kirton,  3  Ves.  74. 

(A)  The  date  of  the  dissolution  depends  on  circumstances.  See 
infra,  book  iv.  ch.  1. 

(f)  Thorp  v.  Holdsworth,  3  Ch.  D.  637,  where  the  terms  of  the 
partnership  were  in  dispute. 

(j)  Bagot  v.  Easton,  7  Ch.  D.  1. 

1  Haynes  v.  Stewart,  10  B.  Mon.  429  (1850). 
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Bk.  III.  An  action  for  the  dissolution  of  an  ordinary  partner- 

Chap.  10.        ship  may  be  maintained,  although  the   partnership  is 
ec  '    ' one  which  may  be  wound  up  under  the  statutory  juris- 
diction conferred  by  the  Companies  act,  1862  (k);  but 
practically  it  is  more  convenient  to  have  recourse  to  that 
act  where  it  applies. 

[  *  492]  The  grounds  on  which  the  Court  will  dissolve  a  *  part- 

nership (Z);  and  the  mode  of  winding  up  the  affairs  of 
a  partnership  in  the  event  of  death  or  bankruptcy  will 
be  examined  in  Book  IV. :  in  the  present  place  it  is  pro- 
posed to  deal  with  the  subjects  of  Account  and  Discov- 
ery, Injunctions,  Receivers,  Sale  of  Partnership  Prop- 
erty. 

1.   Of  account  and  discovery. 

Under  this  head  it  is  proposed  to  consider,  with  ref- 
erence to  partners  and  persons  claiming  tinder  them — 

1.  The  right  to  an  account  and  discovery  generally. 

2.  The  defences  to  an  action  for  an  account  and  dis- 
covery. 

3.  The  judgment  for  a  partnership  account. 

(«)  Of  the  right  to  an  account  and  discovery  generally,  as  between 
partners  and  those  claiming  under  them. 

1.  Action  for  1-  As  to  Account. — The  right  of  every  partner  to  have 
an  account,  an  account  from  his  co-partners  of  their  dealings  and 
transactions,  is  too  obvious  to  require  comment.  An 
action  for  an  account  may  be  maintained  by  partners 
although  the  partnership  accounts  are  not  compli- 
cated (m);  and  although  an  action  for  damages  may  be 
sustainable  (n);1  and  although  the  defendant  may  have 
stolen  or  embezzled  the  money  of  the  firm  (o).  More- 
over, although  formerly  the  Court  of  Chancery  wouk" 

(k)  Jones  v.  Charlemont,  16  Sim.  271 ;  Clements  v.  Bowes, 
ib.  167. 

(/)  As  to  fraud,  see  ante,  p.  479  et  seq. 

(TO)  Cruikshank  v.  M'Vicar,  8  Beav.  106.     See  Frietas  v. 
Santos,  1  Y.  &  J.  574. 

(n)  Wright  v.  Hunter,  5  Ves.  792,  where  the  bill  -was  for  con- 
tribution; Blain  v.  Agar,  1  Sim.  37,  and  2  ib'.  289,  where  the  bill 
was  for  the  recovery  back  of  deposits.  See,  too,  Townsend  v. 
Ash,  3  Atk.  336,  as  to  the  profits  of  partnership  real -estate. 

(o)  Eoope  v.  D'Avigdor,  10  Q.  B.  D.  412. 

1  Where  a  surviving  partner  admits  that  the  account  stated  by 
the  administrator  of  the  deceased  partner  is  correct,  although  this 
gives  the  latter  a  remedy  at  law,  it  has  been  held  not  to  oust  the 
jurisdiction  of  a  court  of  equity.  Personette  v.  Pryme,  34  N.  J. 
Eq.  26  (1881). 
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not  entertain  a  suit  for  damages  merely,  although  the  Bk.  III. 
suit  was  in  form  a  suit  for  an  account  (p) ;  yet  in  a 
partnership  suit  involving  a  general  account  claims  were 
adjusted  which  in  ordinary  cases  would  have  formed 
the  subject  of  an  action  at  law  (q) ;'  and  it  is  appre- 
hended that  now  the  Court  will  in  taking  such  an  ac- 
count deal  with  every  claim  which  it  may  be  *  necessary  [  *  493  ] 
to  investigate  in  order  to  adjust  and  finally  settle  the 
account.  But  disputes  not  affecting  the  account  will 
naturally  be  excluded  from  it. 

An  account  may  be  had  by  one  partner  2  or  his  exe-  Persons  en- 
cutors  or  administrators  (r)3  against  his  co- partner  cr  titled  to  an 
his  executors  or  administrators  (s).*      So  by  the  trus-  account, 
tees  of  a  bankrupt   partner  against  the  solvent  part- 
ner (t)  or  his  executors  (it).     So  a  solvent  partner  may 
maintain   an  action  for  an  account  against  the  trustees 
of  his  bankrupt  co-partner  ;5  and,  notwithstanding  the 
rule  against  making  mere  witnesses  parties,  the  bank- 
rupt himself  may,  it  is  said,  be  made  a  defendant   for 
the  purposes  of  discovery  (r).6      Again,  if  a  partner's 

(p)  Duncan  v.  Luntley,  2  Mac.  &  G.  30,  where  shares  had  been 
wrongfully  sold  by  the  secretary  of  a  company.  See,  also,  Clif- 
ford v.  Brooke,  13  Ves.  132. 

(q)  See  Bury  v.  Allen,!  Coll.  589;  MacKennar.  Parkes,<mte;  p.  67, 
note  (o).  Compare  Great  Western  Ins.  Co.  v.  Cunliffe,  9  Ch.  525. 

(r)  Heyne  j;.  Middlemore,  1  Eep.  in  Ch.  138  ;  Hackwell  v. 
Eustman,  Cro.  Jac.  410. 

(s)  Beaumont  v.  Grover,  1  Eq.  Ab.  8,  pi.  7. 

It)  As  in  Wilson  v.  Greenwood,  1  Swanst.  471. 

(w)  As  in  Addis  v.  Knight,  2  Mer.  119. 

(»)  Whitworth  ».  Davis,  1  V.  &  B.  545.  SeeMitford  PI.  187  ed.  5. 

1  Richards  v.  Todd,  127  Mass.  167  (1879);  Morrison  v.  Kramer, 
58  Ind.  38  (1877);  Singer  v.  Heller,  40  Wis.  544  (1876);  Nichol 
t\  Stewart,  36  Ark.  612  (1880). 

*  Sharp  v.  Hibbins,  42  N.  J.  Eq.  543  (1887),  accords  the  right 
to  an  account  to  a  partner  indebted  to  his  firm  and  to  whom  no 
balance  could  come,  on  the  ground  that  he  has  a  right  to  have 
the  firm's  assets  applied  to  the  payment  of  its  debts  and  to  know 
what  his  own  ultimate  indebtedness  will  amount  to.  A  dor- 
mant partner  can  claim  an  accounting,  Harvey  v.  Varney,  98 
Mass.  118  (1867).  But  if  a  retiring  partner  parts  in  any  manner 
with  his  equitable  lien  on  the  firm's  assets,  his  right  to  an  ac- 
count is  gone.  Wilson  v.  Soper,  13  B.  Mon.  411  (1853). 

3  Grirn's  Appeal,  105  Pa.  St.  375  (1884);  Freeman  v.  Freeman, 
136  Mass.  260  (1884);  Tillinghast  v.  Champlin,  4  R.  I.  173. 

4  The  representatives  of  a  deceased  partner  must  be    made 
parties  to  a  bill  pravingan  account.     Jenness  v.  Smith,  58  Mich. 
280  (1885);  Burchard  v.  Boyce,  21  Ga.  6  (1857). 

5  Fuller  v.  Benjamin,  23  Me.  255  (1843). 

6  Although  a  partner  assign  his  share,  he  is  a  necessary  party 
t »  ;i  bill  for  an  account.     Raiguel's  Appeal,  80  Pa.  St.  234  (1878) ; 
Bank  r.  Railroad  Co.  11  Wall.  624  (1870).      Settembre'  v.  Put- 
man,  30  Cal.  490  (1866). 
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Bk.  III.          share  is  taken  in  execution,  the   purchaser  from   the 
Chap.  10.        sheriff  is  entitled  to  an  account  from  the  solvent  part- 

'     ners,  as  is,  also,  the  execution  debtor  himself  (a;).1 

Servants,  &c.  An  agreement  to  pay  out  of  profits  confers  a  right  to 
an  account ;  and  servants  entitled  to  a  share  of  profits 
can  maintain  an  action  for  an  account  of  them  (y).2 

A  sub -partner  has  no  right  to  an  account  from  the 
principal  firm,  or  any  of  the  members  of  it,  except  the 
one  with  whom  he  is  a  sub-partner  ;  for  there  is  no 
contract  or  privity  save  between  those  two  (z).3  It  has 
even  been  said  that  if  a  partner  charges  or  mortgages 
his  share  in  favour  of  a  creditor,  the  latter  has  no  right 
to  an  account  from  the  other  partners  of  the  profits  to 
which  their  co- partner  may  be  entitled.  This,  how- 
ever, is  not  correct  (a)4  and  as  regards  partners  in 
mines,  it  has  been  decided  that  a  mortgagee  of  one 
partner  is  entitled  to  an  account  against  the  other 
partners  (6).  If  a  partner,  with  *  the  consent  of  his 
co-partners,  assigns  his  share  in  the  partnership,  the 
assignees  will,  by  virtue  of  this  assent,  acquire  the  right 
of  the  assignor,  and  be,  therefore,  entitled  to  an  account 
from  the  other  partners  (c).5 

If  a  partner  dies,  a  question  arises  as  to  the  right  of 
his  creditors  and  legatees  to  sue  the  other  partners  for 
an  account  of  the  share  of  the  deceased.  The  credit- 
ors of  the  late  firm  can  maintain  an  action  against  the 
executors  of  the  deceased  and  the  surviving  partners,  in 
order  to  obtain  payment  of.  their  debt  out  of  the  assets 


[  *  494] 


Creditors, 
&c.,  of 
deceased 
partner. 


(z)  See  Habershan  v.  Blurton,  1  De  G.  &  Sm.  121  ;  Perens  v. 
Johnson,  3  Sm.  &  G.  419. 

(y)  See  Harrington  v.  Churchward,  6  Jur.  N.  S.  576  ;  Rishton 
v.  Grissell,  5  Eq,  326  ;  Turney  v.  Bay  ley,  4  De  G.  J.  &+Sm.  332. 

(z)  Brown  v.  De  Tastet,  Jac.  284  ;  Raymond's  fase,  cited  in 
Ex  parfe  Barrow,  2  Rose,  252  ;  Bray  v.  Fromont,  6  Madd.  5,  and 
see  Killock  v.  Greg,  4  Russ.  285,  as  to  agents. 

(a)  See  Whetham  v.  Davey.  30  Ch.  D.  574,  and  ante,  p.  364. 

(b)  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182. 

(c)  See  Fawcett  v.  Whitehouse,  1  R.  &  M.  132  ;  Redmayne  7). 
Forster,  2  Eq.  467. 


1  Knerrfl.  Hoffman,  65  Pa.  St.  126  (1870);  Clement  v.  Foster, 
3Ired.  Eq.  213   (1844);  Nixon  v.  Nash,     12  Oh.   St.  647  1861). 

2  Hargrave  v.  Conroy,  19  N.    J.  Eq.  281   (1868);  Channon  v. 
Stewart,  103  111.   541   (1882);   Osbrey  v.  Reimer,  51  N.  Y.   630 
(1872);  Hallettw.  Cumston,  110  Mass.  29  (1868). 

8  Reilly  «.  Reilly,  14  Mo.  App.  62  (1883). 

4  Wallace's  Appeal,  104  Pa.  St.  559  (1883)',  Receivers  v.  God- 
win, 5N.  J.  Eq.  334  (1846);  Huston  v.  Neil,  41  Ind.  504  (1873). 

6  SeeGyger's  Appeal,  62  Pa.  St.  73  (1869);  Bank  v.  Railroad 
Co.,  11  Wall.  624  (1870);  Farley  v.  Moog,  79  Ala.  148  (1885). 
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of  the  deceased  (d).     But  the  separate  creditors,  or  the  Ek.  III. 

'  r1 


legatees,  or  next  of    kin  of  a  deceased  partner,  stand          '  10' 


in  a  very  different  position.  In  the  absence  of  special 
circumstances,  they  have  no  locus  standi  against  the 
surviving  partners,  but  only  against  the  legal  personal 
representative  of  the  deceased  partner  (e),1  and  it  is 
only  when  there  is  collusion  between  these  persons,  or 
when  circumstances  have  occurred  which  preclude  the 
representative  from  himself  obtaining  an  account  of  the 
share  of  the  deceased,  that  his  separate  creditors,  lega- 
tees, or  next  of  kin,  may  themselves  bring  an  action  for 
that  purpose  against  the  surviving  partners  (f).2 

The  account  which  a  partner  may  seek  to  have  taken,  General  or 
may  be  either  a  general  account  of  the  dealings   and  limited 
transactions  of  the  firm,  with  a  view  to  a   winding  up  accouut- 
of  the  partnership  ;  or  a  more  limited  account,  direct- 
ed to  some  particular  transaction  as  to  which  a  dispute 
has  risen. 

It  was  formerly  considered  that  no  account  between  Account 
partners  could  be  taken  in  equity,  save  with  a  view  to  without  a 
a  dissolution  (g),  and  a   bill  praying  an  account  but  dissolution 
not  a  dissolution  has  been  held  bad  on  demurrer   (/&). 
But  this  rule  has  been  gradually  relaxed  ;  for  it  has 
been  felt  that  more  injustice  frequently  arose  from  the 
refusal  of  the  Court  to  do  less  than  complete  *  justice,  [  *  495] 
than  could  have  arisen  from  interfering   to  no  greater 
extent  than  was  desired  by  the   suitor  aggrieved  (i).3 
Accordingly,  in  Prole   v.    Masterman   (k),  where  the  Prole  v. 
promoter  of  a  company  sought  to  make  his  co-promot-  terman, 
ers  contribute  to  a  debt  paid  by   him,  but  for  which 

(d)  Wilkinson  v.  Henderson,  1  M.  &  K.  582,  and  see  book  iv. 
ch.  3.  \  3. 

(e)  Davies  v.  Davies,  2  Keen,  534  ;  Travis  v.  Milne,  9  Ha.  141; 
Langley  v.  The  Earl  of  Oxford,  2  Amb.  798,  Blunt's  ed.  ;   Seeley 
v.  Boehm,  2  Madd.  180. 

(/)  See  the  cases  last  cited.  This  subject  will  be  again  alluded  to. 

(g)  Forman  r.  Homfray,  2  V.  &  B.  329  ;  Kuebell  v.  White,  2 
Y.  &  C.  Ex.  15  ;  ante,  p.  464  et  seq. 

(h)  Loscombe  v.  Russell,  4  Sim.  8. 

(»)  See  ante,  §  3  (1)  of  this  chap. 

(k)  21  Beav.  61.  Compare  Munningsv.  Bury,  Tarn.  147.  The 
circumstance  that  an  action  for  contribution  would  lie,  did  not 
oust  the  jurisdiction  of  a  court  of  equity,  Wright  v.  Hunter,  5 
Yes.  792. 


1  Rosenzweig  v.  Thompson,    66  Md.   593   (1881);  Harrison  v, 
Righter,  11  N.  J.  Eq.  389  (1855). 

2  Boyle  r.  Boyle,  4  B.  Mon.  570  (1844),  Stewart  r.  Burkhalter, 
28  Miss.  376  (1855).     So  if  the  executor  happens  also  to  be  the 
surviving  partner  and  he  mismanage  or  misappropriates  assets,, 
Harrison  «.  Righter,  11  N.  J.  Eq.  389  (1855), 

s  Pirtle  t.  Peun,  3  Dana,  247  (1835), 
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Cases  in 
which  an 
account  will 
be  decreed, 
although  no 
dissolution  is 
prayed. 


1.  Account 
[  *  496] 

where  one 
partner 
withhold 
what  the 
firm  is  en- 
titled to. 


they  \vere  liable  as  well  as  he,  it,  was  held  that  a  decree 
might  be  made  without  directing  a  general  account  of 
what  was  due  from  the  plaintiff  in  respect  of  other 
matters.  Again,  in  the  case  of  a  mutual  insurance  so- 
ciety, where  the  funds  of  the  society  are  answerable 
for  the  payment  of  the  monies  due  upon  their  policies, 
an  assured  member  is  entitled  to  an  account  of  what  is 
due  to  him  upon  his  policy,  and  to  a  decree  for  the  pay- 
ment of  what  is  so  due,  without  involving  himself  in 
any  general  account  of  the  dealings  and  transactions  of 
the  society,  or  seeking  for  a  dissolution  thereof  (I). 

The  old  rule,  therefore,  that  a  decree  for  an  account 
between  partners  will  not  be  made  save  with  a  view  to 
the  final  determination  of  all  questions  and  cross  claims 
between  them,  and  to  a  dissolution  of  the  partnership, 
must  be  regarded  as  considerably  relaxed,  although  it 
is  still  applicable  where  there  is  no  sufficient  reason  for 
departing  from  it. 

There  are  three  classes  of  cases  in  which  actions  for 
an  account,  without  a  dissolution,  are  more  particularly 
common,  and  to  which  it  is  necessary  specially  to  refer. 
These  are — 

1.  Where  one  partner  has  sought  to  withhold  from 
his  co-partner  the  profit  arising  from  some  secret  trans- 
action. 

2.  Where  the  partnership  is  for  a  term  of  years  still 
unexpired,  and  one  partner  has  sought  to  exclude  or 
expel  his  co-partner  or  to  drive  him  to  a  dissolution. 

3.  W'here  the  partnership  has  proved  a  failure,  and 
the  partners  are  too  numerous  to  be  made  parties  to 
the  action,  and  a  limited  account  will  result  in  justice 
to  them  all. 

1.  Where  one  partner  has  obtained  a  secret  benefit, 
from  *  which  he  seeks  to  exclude  his  co-partners,  but 
to  which  they  are  entitled,  they  can  obtain  their  share 
of  such  benefit  by  an  action  for  an  account,  and  such 
action  is  sustainable,  although  no  dissolution  is  sought. 
The  cases  illustrating  this  doctrine  have  been  already 
noticed  at  length  (m),  and  it  will  therefore  be  sufficient 
here  to  state  that  an  account  was  directed,  although 
the  plaintiff  did  not  seek  to  have  the  partnership  dis- 
solved, or  its  affairs  wound  up,  in 

Hichens  v.  Congreve,  1  R.  &  M.  150. 

Fawcettw.  Whitehouse,  1  R.  &M.  132,  ante,  p.  313. 

(/)  See  Bromley  v,  Williams,  32  Beav.  177  ;  Hutchinson  v. 
Wright,  25  Beav.  444  ;  Taylor  v.  Dean,  22  Beav.  429.  See,  too, 
Robson  f.  McCreight,  25  Beav.  272. 

(m)  Ante,  p,  305  et 
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Beck  t\  Kantorowicz,  3  K.  &  J.  230.  Bk.  III. 

The  Society  of  Practical  Knowledge  v.  Abbott,  2  Beav.  559.  Chap.  10. 

Sect.  6. 
In  all  the  other  cases  of  this  class,  except   Clegg  v. 

Fishwick  (n),  in  which  a  dissolution  was  prayed,  the 
report  is  silent  as  to  whether  a  general  winding  up  was 
sought  or  not. 

With  reference  to  cases  of  this  description,  it  may  The  equity 
be  observed  that  where  the  benefit  which  the  plaintiffs  of  the  firm  is 
assert  their  right  to  share  has  not  yet  been  obtained,  against  the 
but  only  agreed  for  by  their  co-partners,  the  plaintiffs  partner  only 
have  no  locus  standi  against  the  person  with  whom  the 
agreement  has  been  entered  into  by  those  partners,  and 
cannot  therefore  restrain  such  person  from  performing 
that  agreement.     The  proper  course  for  the  aggrieved 
partners  to  take  is  to  proceed  against  their  co-partners, 
and  claim  from  them  the  benefit  of  the  agreement  into 
which  they  have  entered  (o). 

2.  Where  the  partnership  is  for  a  term  of  years  still  2.  Account 
unexpired,and  one  partner  has  sought  to  exclude  or  ex-  *n  case_s  of 
pel  his  co-partner,  or  to  drive  him  to  a  dissolution.    In  ^c  u    on' 
cases  of  this  description  an  account  has  been  directed, 
although  no  dissolution  has  been  asked. 

The  general  proposition  that  courts  of  equity  would 
interfere  under  the  circumstances  now  supposed,  was 
laid  down  by  Sir  John   Leach  in   Harrison  v.  Armit- 
age  (p),  where,  however,  no  *  account  was  directed,  in-  [  *  497] 
asmuch  as  the  evidence  did  not  establish  a  partnership. 
But  in  Chappie  v.  Cadell  (q)  an  account  was  directed  Chappie  v. 
at  the  suit  of  a  minority  where  the  majority  had  sold  a  Cadell. 
partnership  newspaper  to  a  stranger,  and  some  of   the 
more  active  of  the  majority  had  then  entered  into  a 
fresh  agreement  with  the  purchaser  to  carry  on  the  pa- 
per in  partnership  with   him.     Richards  v.  Davies  (r)  Richards  v. 
went  a  step  further.     There  a  partnership  had  been  en   Davis, 
tered  into  for  a  term  of  years  which  was   still  unexpir-  Defendant 
ed.     The  defendants  would  come  to  no  account  with  t0 

the  plaintiff  respecting  the  partnership  dealings  and 
transactions,  but  on  the  application  of  the  plaintiff  a 
decree  for  an  account  of  all  past  transactions  was  made. 
Sir  John  Leach,  in  pronouncing  judgment,  observed 
that  the  plaintiff  had  no  relief  at  law  for  money  due  to 

(»)  1  Mac.  &  G.  294. 

(o)  See  Alder  v.  Fouracre,  3  Swanst.  489,  where  an  injunction 
was  granted  restraining  the  executors  of  a  deceased  partner  who 
had  agreed  for  a  renewal  of  a  lease  from  disposing  of  the  lease 
when  granted,  except  for  the  benefit  of  the  partnership. 

(  p]  4  Madd.  143. 

(q}  Jac.  537. 

(r)  3  R.  &  M.  347. 
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Fairthorne  v. 
Weston. 
Defendant 
seeking  to 
drive  plain- 
tiff to  dis- 
solve. 


[  *  498] 


Other  cases. 


him  on  a  partnership  account;  that  if  a  court  of  equity 
refused  him  relief,  he  would  be  wholly  without  remedy; 
and  in  answer  to  the  objection  that  if  such  a  suit  were 
entertained  the  defendant  might  be  vexed  by  a  new 
bill  whenever  new  profits  accrued  (s),  his  Honour  ask- 
ed what  right  would  the  defendant  have  to  complain 
of  such  new  bill  if  he  repeated  the  injustice  of  with- 
holding what  was  due  to  the  plaintiff? 

Fairthorn  \.  Weston  (t)  is  another  authority  in  point. 
In  that  case  two  solicitors  entered  into  partnership  for 
a  term  of  years,  and  before  the  term  expired  the  de- 
fendant conducted  himself  in  such  a  way  as  to  prevent 
the  possibility  of  the  partnership  business  being  car- 
ried on.  The  defendant's  object  was  to  compel  the 
plaintiff  to  dissolve.  The  plaintiff,  however,  instead  of 
dissolving,  filed  a  bill  for  an  account  of  the  partner- 
ship dealings  and  transactions  since  the  last  settle- 
ment, and  for  a  receiver.  The  defendant  insisted  that 
the  plaintiff  was  entitled  to  no  relief  except  with  a  view 
to  a  dissolution  ;  but  the  Court  held  otherwise,  and 
observed  that  there  was  no  universal  rule  to  the  effect 
that  a  bill,  asking  for  a  particular  account  but  not  for  a 
dissolution,  was  demurrable  ;  and  that  if  *  there  were 
any  such  rule,  a  person  fraudulently  inclined,  might, 
of  his  mere  will  and  pleasure,  compel  his  co-partner  to 
submit  to  the  alternative  of  dissolving  a  partnership, 
or  ruin  him  by  a  continued  violation  of  the  partnership 
contract. 

Again,  where  a  person  seeks  to  establish  a  partner- 
ship with  another  who  denies  the  plaintiff's  title  to  be 
considered  a  partner,  if  the  former  is  successful  upon 
the  main  point  in  dispute,  an  account  of  the  past  deal- 
ings and  transactions  will  be  decreed,  although  the 
plaintiff  does  not  seek  for  a  dissolution  of  the  partner- 
ship which  he  has  proved  to  exist  (u).  Upon  the  same 
principle  it  is  apprehended,  that  if  a  partner  is  wrong- 
fully expelled,  and  he  is  restored  to  his  status  as  partner 
by  the  judgment  of  the  Court,  an  account  will  be  di- 


(s)  This  objection  was  made  by  Lord  Eldon  in  Forman  v. 
Homfray,  2  V.  &  B.  330;  by  V.-C.  Shadwell  in  Loscombe  v.  Rus- 
sell, 4  Sim.  8;  and  by  Baron  Alderson  in  Kuebell  v.  White,  2  Y. 
&  C.  Ex.  15. 

(0  3  Ha.  387. 

(«)  Knowles  v.  Houghton,  11  Ves.  168,  as  reported  in  Collyer 
on  Partn.  198,  note.  The  defendant,  however,  did  not  resist  the 
account  after  the  question  of  partnership  was  decided  against 
him. 
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reeled,  but  the  partnership  will  not  necessarily  be  dis-  Bk.  III. 
solved  (a;).1 

As  regards  mines  it  has  also  been  decided,  that  if 


one  co-owner  excludes  another  from  his  share  of  the  Mines. 
profits,  an  account  will  be  directed,  although  no  disso- 
lution is  prayed  (y).  But,  as  each  co-owner  of  a  mine 
can  sell  his  share  without  the  consent  of  the  other 
owners,  there  is  no  occasion  for  him  to  ask  for  a  disso- 
lution, and  the  case  of  a  mine  is  therefore,  perhaps,  not 
an  apt  illustration  of  the  doctrine  in  question. 

3.  Where  the  partnership  has  proved  a  failure,  and  3.  Account 
the  partners  are  too  numerous  to  be  made  parties'  to  the  wner«  con- 
action,  and  a  limited  account  will  result  in  justice  to  f^l\e^ 
them  all,  such  an  account  will  be  directed,  although  a 
dissolution  is  not  asked  for.2     The  leading  case  in  sup- 
port of  this  proposition  is  Wallworth  v.  Holt   (z),  in  Wallworth 
which  Lord  Cottenham,  in  an  elaborate  and  justly  cele-  v-  Holt- 
brated  judgment,  overruled  a  demurrer  to  a  bill  by 
some  of  the  shareholders  of  an  insolvent  joint-stock 
bank,  on  behalf  of  themselves  and  others,  against  the 
directors,  trustees,  and  public  officer  of  the  company, 
and  certain  *  shareholders  who  had  not  paid  up  their  [  *  499] 
calls,  praying  that  an  account  might  be  taken  of  all  the 
partnership   assets,  and    that   the   outstanding  assets 
might  be  got  in  by  a  receiver,  and  that  the  whole  might 
be  converted  into  money,  and  applied  towards  the  satis- 
faction of  the  partnership  debts.     In  delivering  judg- 
ment the  Lord  Chancellor  observed,  — 

1  'When  it  is  said  that  the  Court  cannot  give  relief  of  this  lim- 
ited kind,  it  is,  I  presume,  meant  that  the  bill  ought  to  have 
prayed  a  dissolution,  and  a  final  winding  up  of  the  affairs  of  the 
company.  How  far  this  Court  will  interfere  between  partners, 
except  in  cases  of  dissolution,  has  been  the  subject  or  much  dif- 
ference of  opinion,  upon  which  it  is  not  my  purpose  to  say  any- 
thing beyond  what  is  necessary  for  the  decision  of  this  case;  but 

(x)  See  Blisset  v.  Daniel,  10  Ha.  493,  where  the  bill  prayed  for 
a  dissolution,  but  no  dissolution  was  decreed.  In  the  case  of  an 
incorporated  company  this  point  cannot  arise,  Garden  Gully  Co. 
v.  McLister,  1  App.  Ca.  39,  is  an  instance. 

(y)  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182.  See,  also,  Eedmayne 
v.  Forster,  2-Eq.  467. 

(z)  4  M.  &  Cr.  619. 

1  If  the  firm  A.  &  B.  buy  land  and  A.  gets  the  title  into  his 
own  name,  a  bill  can  be  maintained  by  B.  praying  a  conveyance 
of  an  undivided  half  of  the  tract,  without  resorting  to  dissolution 
and  an  account.     Davis  v.  Davis,  60  Miss.  615  (1882);  Traphagen 
v.  Burt,  67  N.  Y.  30  (1876).  » 

2  Coville  v.  Gilmau,  13  W.  Va.  314  (1878). 
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Bk.  III.  there  are  strong  authorities  for  holding  that,  to  a  bill  praying  a 

Chap.  10.         dissolution,  all  the  partners  must  be  parties  (a);  and  this  bill 

'c  '    ' .  alleges  that  they  are  so  numerous  as  to  make  that  impossible. 

The  result,  therefore,  of  these  two  rules  would  be — the  one  bind- 
ing the  Court  to  withhold  its  jurisdiction,  except  upon  bills  pray- 
ing a  dissolution,  and  the  other  requiring  that  all  the  partners 
should  be  parties  to  a  bill  praying  it — that  the  door  of  this  Court 
would  be  shut  in  all  cases  in  which  the  partners  or  shareholders 
are  too  numerous  to  be  made  parties,  which,  in  the  present  state 
of  the  transactions  of  mankind,  would  be  an  absolute  denial  of 
justice  to  a  large  portion  of  the  subjects  of  the  realm,  in  some  of 
the  most  important  of  their  affairs.  This  result  is  quite  sufficient 
to  show  that  such  cannot  be  the  law." 

In  Wallworth  v.  Holt,  the  bill  was  filed  for  the  sole 
purpose  of  having  the  assets  of  the  company  applied  in 
payment  of  its  joint  debts;  it  did  not  pray  an  account 
of  the  partnership  dealings  and  transactions,  for  the 
purpose  of  obtaining  a  division  of  the  profits  (if  any) 
amongst  the  persons  entitled  thereto.  If  it  had,  prob- 
ably a  decree  would  have  been  refused,  either  because 
a  dissolution  ought  to  have  been  asked,  or  because  all 
the  shareholders  were  not  parties  to  the  bill  (6).  But 
Later  cases,  since  Wallworth  v.  Holt  other  cases  have  been  decided, 
in  which  bills  praying  for  a  division  of  the  surplus  as- 
sets amongst  the  shareholders,  but  not  expressly  pray- 
ing for  a  dissolution,  have  been  held  good  on  de- 
murrer (c).  The  case  which  has  gone  furthest  in  this 
direction  is  Sheppard  v.  Oxenford  (d);  for  *  there  every 
kind  of  relief  which  would  have  been  required  in  the 
event  of  a  dissolution  was  prayed  for,  although  a  dis- 
solution in  terms  was  not  asked  for.  In  Sheppard  v. 
Oxenford,  a  number  of  persons  formed  an  association 
for  working  mines  in  Brazil.  The  defendant  was  the 
sole  trustee  of  the  property,  and  the  sole  director.  Dis- 
putes having  arisen,  a  bill  was  filed  by  a  shareholder  on 
behalf  of  himself  and  all  the  other  shareholders  against 
the  defendant  for  an  account  of  the  monies  received  and 
paid  by  him  on  behalf  of  the  association,  and  for  an  ac- 
count of  its  debts,  and  for  their  payment  out  of  the 
available  assets,  and  for  a  sale,  if  necessary  for  that 

(a)  See  as  to  this,  ante,  p.  461. 

(b)  See  Richardson  v.  Hastings,  7  Beav.  323,  and  11  ib.    17; 
Decks  v.  Stanhope,  14  Sim.  57,  which  were  similar  cases  to  Wall- 
worth  v.  Holt. 

(c)  See  Apperly  v.  Page,  1  Ph.  779;  Wilson  p.  Stanhope,  2  Coll. 
629;  Cooper  v.  Webb,  15  Sim.  434,  and  Clements  v.  Bowes,  17  ib. 
167. 

(d)  1  K.  &  J.  491. 


[  *  500] 

Sheppard  v. 
Oxenford. 
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purpose,  of  part  of  the  property,  and  for  a  division  of  Bk.  III. 
profits.     The  bill  also  prayed  an  injunction  to  restrain  ^  ,P'R 

the  defendant  from  selling  or  disposing  of  the  property, ' 

and  for  a  receiver  to  get  in  the  debts  due  to  the  associa- 
tion, and  to  manage  the  affairs  thereof,  until  the  ac- 
counts were  taken,  but  no  dissolution  was  asked.  A 
demurrer  to  this  bill  was  put  in  and  overruled  (e),  and 
an  injunction  was  granted  restraining  the  defendant 
from  selling  or  disposing  of  the  property  otherwise  than 
in  the  ordinary  course  of  business;  and  a  receiver  and 
manager  of  the  property  in  this  country  was  appointed. 
It  is  to  be  observed  that,  although  this  was  a  case  of  a 
mine,  the  mine  was  in  a  foreign  country,  and  was, 
strictly  speaking,  partnership  property,  and  not  merely 
so  much  land  belonging  jointly  or  in  common  to  several 
co- owners. 

Having  regard  to  the  decisions  in  Sheppard  v.  Oxen-  Result  of 
ford,  and  other  modern  cases  of  a  similar  kind,   espe-  latest  cases, 
cially  Apperly  v.  Page  (/)  and  Clements  v.  Boices  (g), 
it  is  conceived  that  the  doctrine  established  in   Wall- 
worth  v.  Holt  may  be  considered  as  extending  not  only 
to  cases  where  an  account  is  sought  for  the  purpose  of 
having  joint  assets  applied  in  discharge  of  the  joint  lia- 
bilities, but  also  to  cases  where  an  account  is  sought  for 
the  additional  purpose  of  obtaining  a  division  of  the 
surplus  assets  and  profits  amongst  the  persons  entitled 
thereto.     If  this  be  so,  the  last  remnant  of  the  doctrine 
that,  in  partnership  cases,  there  can  be  no  account  with- 
out a  dissolution,  must  be  considered  as  swept  away,  at 
least  as  regards  partnerships  *  the  members  of  which  [  *  501] 
are  too  numerous  to  be  made  parties  to  the  action. 

A  claim  for  an  account  need  not  contain  an  offer  by  Offer  by 
the  plaintiff  to  pay  what,  if  anything,  maybe  found  due  Jjf^JjJ^ 
from  him  on  taking  such  account  (h).  due  from 

An  action  for  an  account  of  partnership  dealings  is  him. 
not  objectionable,  simply  because  it  relates  to  the  deal-  Action  for 
ings  of  several  partnerships,  if  they,  in  point  of  fact,  account  of 
are  nothing  more  than  continuations  of  one  firm  (i).1  sev^ral 
But  an  action  which  involves  the  taking  of  an  account 
of  the  dealings  and    transactions  of   two  co-existing 
firms,  may  be  open  to  objection  on  the  ground  of  prac- 
tical inconvenience  (k). 

Before  the  Judicature  acts   a  bill  in  equity  against 

(e)  SeTTTtT&rj.  501.         (/)  1  Ph.  779.  (g)  17  Sim.  167. 

(h)  The  Columbian  Government  v.  Rothschild,  1  Sim.  103. 
(i)  See  Jefferys  v.  Smith,  3  Russ.  158. 
(i)  See  Rheam  v.  Smith,  2  Ph.  726. 

1  See  Burchard  v.  Boyce,  21  Ga.  6  (1857). 


574  ACTIONS  BETWEEN  PARTNERS. 

Bk.  III.          two  persons  praying  for  relief  against  one,  and  in  the 
Chap.  10.        event  of  the  plaintiff  not  being  entitled  to  relief  against 

ic  '      him,  then  for  relief  against  the  other,  was  demurra- 

Alternative     ble  (I).     But  now  if  the  several  defendants  are  so  con- 
cases,  nected  together  as  to  render  their  respective  liabilities 
doubtful,  they  can  be  all  sued  in  one  action,  unless  it 
is  so  embarassing  as  to  be  incapable  of  being  fairly  and 
properly  tried  (m). 

Motion  before      In  an  action  for  a  partnership  account,  if  the  partner- 
hearing,          ship  is  admitted,  and  there  is  in  fact  nothing  in  dis- 
pute between  the  parties  except  the  accounts,  an  order 
directing  them  may  be  obtained  before  the  trial  of  the 
action  (n).1 

2.  Discovery.  2.  .As  to  discovery  and  production  of  documents. — • 
The  right  of  every  partner  to  a  discovery  from  his  co- 
partner of  all  matters  relating  to  the  partnership  deal- 
ings and  transactions  is  as  incontestable  as  his  right 
to  an  account;  and  such  right,  like  the  right  to  an  ac- 
count, devolves  upon  and  is  enforceable  against  a  part- 
ner's legal  personal  representatives  and  trustees  in 
bankruptcy. 

If  a  partner  chooses   to  mix  up  partnership  accounts 
[  *  502]        with  *  his  own  private  accounts  he  must  produce  the 
whole,  unless  he  can  satisfactorily  sever  them  (o). 

How  far  discovery  can  be  required  from  an  alleged 
partner  who  denies  the  partnership  alleged,  will  be  ex- 
amined hereafter;  in  the  present  place  it  will  be  suffi- 
cient to  allude  to  a  few  points  of  practical  importance 
arising  where  the  right  to  discovery  is  not  denied. 
Oppressive          A-  party  to  an  action  for  an  account  is  often  required 
interroga-       to  set  forth  in  answer  to  interrogatories,  details  which 
lories.  it  is.  impossible  for  him  to  remember,  and  to  ascertain 

which  inquiry  and  study  are  necessary;  but  all  that  he 
is  bound  to  do  is  to  furnish  the  interrogator  with  every 
means  of  information  possessed  or  obtainable  by  him- 
self, leaving  the  interrogator  to  make  what  he  can  of 
the  materials  thus  furnished  to  him.  The  party  inter- 
rogated is  not  bound  to  digest  accounts,  nor  to  set  cut 

(/)  Seddon  v.  Connell,  10  Sim.  79. 

(MI)  See  Ord.  xvi.  rr.  4  and  7;  xviii.  r.  1;  xix.  r.  27;  and  com- 
pare Honduras,  &c.,  Co.  v.  Lefevre,  2  Ex.  D.  301,  with  Evans  r. 
Buck,  4  Ch.  D.  432;  Child  v.  Stenning,  5  ib.  695;  Bagot  v.  Eas- 
ton,  7  ib.  1.  See  the  obs.  of  Lord  Selborne  in  Burstall  v.  Bey- 
fus,  26  Ch.  D.  39. 

(n)  Turquand  v.  Wilson,  1  Ch.  D.  85. 

(o)  See  Pickering  v.  Pickering,  25  Ch.  D.  247. 

1  If  the  partnership  alleged  in  the  bill  be  admitted  in  the  an- 
swer, unless  the  complaint  has  been  guilty  of  laches,  an  order 
to  account  is  of  course.  Glenn  v.  Hebb,  12  Gill.  &  J.  271  (1841). 


DISCOVERY  AND  PRODUCTION  OF  DOCUMENTS.  575 

voluminous  accounts  existing  already  in  another  shape,  Bk.  III. 
and  which   he   offers  to  produce.     Thus,  in  Christian  £    P' 
v.  Taylor  ( p),  in  which  the  executor  of  one   deceased  _ 


partner  filed  a  bill  for  an  account   against   the  execu-  Christian  v. 

tors  of  another  deceased  partner,  and  required    them  Taylor- 

to  set  out  in  detail  many  complicated  and  voluminous 

accounts,  it  was  held  that  they  were  not  bound  to  do  so; 

that  they  were  under  no  obligation  of  going   through 

the  books  for  the  purpose  of  giving  the  plaintiff  the  in- 

formation  which  he  asked;    and   that  the  defendants 

could  not  be  compelled  to  do  more  than   to   refer   to 

the  books  and  documents  in  their  possession   in  such  a 

way  as  to  entitle  the  plaintiff  to  have  them   produced 

for  his  inspection  (q). 

Where,  however,  there  are  specific  questions,  it  is  not  Drake  v. 
sufficient  to  refer  generally  to  books  and  say  that,  save  Symes. 
as  therein  appears,  no  answer  can  be  given.     The  per- 
son answering  must  go  a  step  further,  and  point  out 
where  in  particular  the  information  required  by  each 
interrogatory  is  to  be  found  (r). 

*  A  person  interrogated  as  to  what  he  has  done  by  [  *  503] 
himself  or  his  agents  (s),  is  bound  to  state  what  he  Person 
knows,  to  make  inquiries  of  his  agents  and  servants,  to 
obtain  documents  to  the  possession  of  which  he  has  a  inquiries, 
right,  and  to  afford  his  opponent  either  the  information 
sought,  or  all  the  means  of  obtaining  information  which 
the  answerer  himself  possesses  (t).     A  person  who  has 
it  in  his  power  to  obtain  information  cannot  escape  from 
discovery  simply  by  saying  he  does  not  know:  he  must 
make  reasonable  efforts  to  inform  himself  (u). 

(p}  11  Sim.  401. 

(q)  See.  too,  Lockett  r.  Lockett,  4Ch.  336;  White  v.  Barker, 
5  De  G.  &  Sm.  746;  Seeley  v.  Boehm,  2  Madd.  176.  A  defend- 
ant is  not  entitled  to  set  out  the  accounts  sought  for  in  a  book, 
and  to  refer  to  the  book  instead  of  scheduling  the  accounts  to 
the  answer.  See  Telford  v.  Euskin,  1  Dr.  &  Sm.  148. 

(r)  Drake  v.  Symes,  Johns.  647.  See,  as  to  taking  oppressive 
interrogatories  off  the  file,  S.  C.  2  De  G.  F.  &  J.  81,  and  gener- 
ally on  this  subject  Wigram  on  Discovery,  165 — 169;  Bray  on 
Disc.,  book  i.  ch.  4,  $  6. 

(s)  Rasbotham  v.  Shropshire  Union  Rail.  &c.,  Co.,  24  Ch.  D. 
110. 

(I)  As  to  what  accountant's  reports,  &c.,  are  privileged,  see 
Walsham  v.  Stainton,  2  Hem.  &  M.  1;  Wilson  v.  Northampton  & 
Banbury,  &c.,  Rail.  Co.,  14  Eq.  477.  As  to  setting  out  a  list  of 
the  debtors  to  the  firm,  see  Telford  v.  Ruskin,  1  D.  R  &  Sm.  148, 
•where  it  was  held  that  such  a  list  must  be  given.  Compare  the 
observation  of  V.-C.  Wood  in  Drake  v.  Symes,  Johns.  651. 

(it)  See  Bolckow  v.  Fisher.  10  Q.  B.  D.  161;  Taylor  v.  Rundell, 
(No.  1),  11  Sim.  391,  and  Cr.  &  Ph.  104;  Taylor  v.  Rundell  (No. 
2),  1  &  Y.  C.  C.  128,  and  1  Ph.  222;  Stuart  v.  Lord  Bute,  11  Sim. 
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Bk.  III. 
Chap.  10. 
Sect.  6. 


Production 
bt  docu- 
ments. 


[*504] 


Murray  v. 
Walter. 


Agreement 
precluding 
inspection. 


In  case  it  becomes  necessary  for  a  person  interrogated 
to  remove  obstacles  thrown  in  his  way,  he  should  apply 
for  further  time  to  answer,  and  not  put  in  answer, which 
is  insufficient  (x). 

In  connection  with  this  subject  it  may  be  useful  to 
remind  the  reader  of  the  rule,  that  a  person  cannot  be 
compelled  to  produce  books  which  belong  to  himself  and 
others  who  are  not  before  the  Court.  Thus  in  Murray 
v.  Walter  (y),  the  defendant  in  his  answer  stated,  that 
certain  books  relating  to  a  concern  in  which  the  plain- 
tiff claimed  to  be  a  partner  with  the  defendant,  were  in 
the  possession  of  the  treasurer  of  the  concern  on  be- 
half of  the  several  shareholders  in  it,  many  of  whom 
were  not  parties  to  the  suit;  and  it  was  held  that  the 
defendant  could  not  be  compelled  to  produce  the  *books 
in  question,  although  it  was  insisted,  on  the  authority 
of  Walburn  v.  Ingilby  (z),  that  the  plaintiff  had  a  right 
to  have  whatever  access  to  the  books  the  defendant  him- 
self was  entitled  to.  There  are  several  other  decisions 
to  the  same  effect  as  Murray  v.  Walter  (a);  but  the 
doctrine  there  laid  down  does  not  apply  to  cases  in 
which  the  absent  parties  interested  in  the  books  are  in 
fact  represented  by  the  defendants  on  the  record,  and 
have  no  interest  in  conflict  with  theirs  (&);  nor  it  is 
said  to  an  action  by  a  cestui  que  trust  against  a  trustee 
who  is  charged  with  trading  with  trust  monies  in  part- 
nership with  other  persons  not  before  the  Court  (c). 

If  the  plaintiff  has  agreed  to  accept  the  defendant's 
statements  of  profits,  and  not  to  investigate  his  books 
and  accounts,  the  defendant  will  not  be  compelled  to 
produce  them  before  the  hearing  of  the  action  (d). 

A  person  who  obtains  an  order  for  the  production  of 

442,  and  12  ib.  460;  A.-G.  v.  Rees,  12  Beav.  50;  Earl  of  Glengall 
v.  Fraser,  2  Ha.  99,  and  compare  Martineau  v.  Cox,  2  Y.  &  C.  Ex. 
638,  where  it  was  held  that  a  partner  here  in  a  firm  carrying  on 
business  in  a  foreign  country,  was  not  bound  to  set  out  a  list  of 
documents  in  the  possession  of  the  partners  abroad. 

(x)  Taylor  v.  Rundell  (No.  2),  1  Ph.  222;  Pickering  v.  Rigby, 
18  Yes.  484. 

(y)  Cr.  &  Ph.  114.  The  interest  of  the  absent  parties  must  be 
stated,  Bovil  v.  Cowan,  5  Ch.  495. 

(z)  1  M.  &  K.  79. 

(a)  Hadley  r.  M'Dougall.  7  Ch.  312;  Reid  v.  Langlois,  1  Mac. 
&  G.  627;  Burbidge  v.  Robinson,  2   Mac.   &  G.  244;  Penney  v. 
Goode,  1  Drew.  474;  Stuart  v.  Lord  Bute,  11  Sim.  453.     Compare 
Vyse  r.  Foster,  13  Eq.  602. 

(b)  Glyn  v.  Caulfeild,  3  Mac.  &  G.  463. 

(c)  See  Vyse  v.  Foster,  13  Eq.  602,  which,  however,  turned  on 
the  sufficiency  of  an  affidavit  of  documents.     See  Freeman  v. 
Fairlie,  3  Mer.  43. 

(d)  Turney  v.  Bayley,  4  De  G.  J.  &  S.  332. 
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documents  is  entitled  not  only  to  inspect  them  himself,  Bk.  III. 
but    to    have    them    inspected   by    his    solicitors     and  Chap.  10. 

agents  (e) ;  but  not  by  an  agent  to  whom  his  opponents  *"  

reasonably  object  (/).     But  neither  he  nor  they  are  en-  Inspecting 
titled  to  make  public  the  information  they  obtain  by  documents, 
means  of  such  inspection.     The  order  is  made  with  a 
view  to  the  administration  of  justice  between  the  liti- 
gant parties;  and  an  injunction  will,  if  necessary,  be 
granted  to  restrain  the  communication  to  strangers  of 
what  may  be  ascertained  in  the  course  of  an  examina- 
tion of  the  books  and  documents  produced  under  the 
order  (e). 

The   common   order  does  not  entitle  the  person  in  Inspection  by 
whose  favour  it  is  made  to  inspect  by  a  professed   ac-  accountants, 
countant  specially  *  appointed  for  the  purpose;  but  if  [  *505] 
there  is  any  necessity  for  so  doing,  a  special  order  for 
inspection  by  such  a  person  will  be  made  (h). 

Books  in  use  for  daily  business  are  ordered  to  be  pro-  Books  in 
duced  at  the  place  where  they  are  usually  kept  ;  and  constant  use. 
they  will  not  be  ordered  to  be  deposited  in  court  unless 
there  is  some  special  reason  for  so  doing  (i). 

3.  As  to  payment  into  court. — If,  in  an  action  by  one  3.  Payment 
partner  against  another  for  an  account,  the  defendant  of  partner- 
admits  that  he  has  in  his  hands  money  belonging  to  ?hil'  monies 
the  firm,  or  that  he  had  such  money,  and  if  he  admits,  mto 
or  if  it  otherwise  plainly  appears  (k)  that  he  ought  to 
have  it  still,  he  can  be  compelled  to   pay   such    money 
into  court  before  the  hearing  of  the  action  (Z).     As   a 
general  rule,   however,   a  partner  having  partnership 
monies  in  his  hands,  cannot  be  made  to  pay  those  monies 
into  court  before  trial,  if  he  insists  that  on  taking  the  ac- 
counts a  balance  will  be  found  due  to  him  (m).  Nor  will 
he  be  compelled  so  to  do  unless  the  other  partners  will 
pay  in  what  they  may  have  in  their  hands  (n).     Nor 

(e)  Williams  v.  Prince  of  Wales'  Life,  &c.,  Co.,  23  Beav.  338. 

(/)  Dadswell  v.  Jacobs,  34  Ch.  D.  278.  See,  also,  Draper  v. 
Manchester  &  Sheffield  Rail.  Co.,  7  Jur.  .N.  S.  8G. 

(h)  Bonnardet  v.  Taylor,  1  J.  &  H.  383. 

(t)  Mertens  r.  Haigh,  Johns.  735. 

(k)  An  admission  of  liability  to  pay  is  not  necessary.  See 
Wanklyn  v.  Wilson.  35  Ch.  D.  '180  ;  Dunn  v.  Campbell,  27  Ch. 
D.  254,  note. 

(I)  In  White  v.  Barton,  18  Beav.  192,  an  admission  by  one 
partner  that  he  and  his  co-partner  who  was  not  a  party  had 
money  in  their  hands  was  held  sufficient. 

(m)  Richardson  v.  The  Bank  of  England,  4  M.  &  Cr.  165.  But 
in  Birley  v.  Kennedy,  6  N.  R.  395.  a  partner  who  had  admitted 
that  he  had  drawn  out  more  than  he  ought  was  ordered  to  pay 
the  excess  into  court. 

(n)  Foster  v.  Donald,  1  J.  &  W.  252. 
*  14  LAW   OF  PARTNERSHIP. 
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Bk.  III.          will  a  partner  be  ordered  before  trial  to  pay  into  court 
Chap.  10.       tne  amount  of  a  debt  due  from  him  to  the  firm,  if  the 

*'.'.  '  amount  to  which  he  is  indebted  is  not  admitted,   and 

cannot  be  readily  ascertained  (o).  But  if  a  partner 
admits  that  he  has  partnership  monies  in' his  hands, 
and  it  appears  from  his  own  statements  that  they  came 
there  improperly  (p),  or  in  the  violation  of  good  faith, 
[  *  506]  he  will  be  *  compelled  to  pay  them  into  court  (#);  so  if 
he  admits  facts  from  which  it  appears  that  he  is  indebted 
to  the  firm  in  a  certain  sum,  and  he  does  not  insist  that 
on  the  whole  the  firm  is  indebted  to  him,  the  money  ad- 
mitted by  him  to  be  due  will  be  ordered  into  court  (r). 
After  trial  the  court  will  order  a  partner  to  pay  into 
court  a  sum  which  is  plainly  due  from  him,  although 
no  certificate  to  that  effect  may  have  been  made  (s). 

If  the  partnership  debts  are  unpaid,  and  the  defend- 
ant is  liable  to  be  sued  for  them,  the  order  directing 
payment  into  court  should  reserve  to  him  liberty  to 
apply  for  payment  out  of  court,  of  the  amount  of  the 
debts  he  may  be  compelled  or  pressed  to  pay  (t).1 

(b)  Of  the  defences  to  an  action  for  an  account  and  discovery   be- 
tween partners  and  persons  claiming  under  them. 

-  The  defence  on  the  ground  of  illegality,  of  fraud,  of 
laches  on   the  part  of  the  plaintiff,  and  of  want   of 

(0)  See  Mills  v.  Hanson,  8  Ves.  68  ;  Wanklyn  v.  Wilson,  ante, 
note  (k). 

(p)  See  Costeker  v.  Horrox,  3  Y.  &  C.  Ex.  530,  where  a  sur- 
viving partner,  being  also  the  executor  of  his  deceased  co-partner, 
was  ordered  to  pay  into  court  7000Z.,  the  amount  of  assets  of  the 
deceased  improperly  applied  to  partnership  purposes.  See  the 
next  note. 

(q)  Jervis  v.  White,  6  Ves.  738  ;  Foster  v.  Donald,  1  J.  &  W. 
252  ;  in  the  first  of  these  cases  the  motion  was  made  before 
answer.  In  Hichens  v.  Congreve,  1  R.  &  M.  150,  note,  and 
Gaskell  v.  Chambers,  26  Beav.  360,  directors  obtaining  secret 
benefits  for  themselves  were  ordered  to  pay  the  monies  received 
by  them  into  court.  Compare  Hagell  v.  Currie,  2  Ch.  449,  where 
the  liability  of  the  defendants  did  not  sufficiently  appear. 

(r)  Toulmin  v.  Copland,  3  Y.  &C.  Ex.  643  ;  Costeker  v.  Horrox, 
3  Y.  &  C.  Ex.  530.  In  Domville  v.  Solly,  2  Russ.  372,  an  order 
was  made  though  the  defendants  insisted  that  the  plaintiff  was 
entitled  to  nothing. 

(s)  London  Syndicate  v.  Lord,  8  Ch.  D.  84 ;  Creak  v.  Capell, 
6  Madd.  114. 

(1)  Toulmin  v.  Copland,  3  Y.  &  C.  Ex.  643.     In  S.  C.  6  Price, 
405,  it  was  held  that  a  surviving  partner  was  not  entitled  to  have 
partnership  funds,  on  which  the  plaintiffs  had  put  a  distringas, 
transferred  to  him  to  enable  him  to  pay  outstanding  debts. 

1  If  firm  debts  are  still  to  be  paid,  payment  into  court  by  the 
debtor  partner  of  the  amount  found  due  ought  to  be  ordered. 
Carper  v.  Hawkins,  8  W.  Va.  291  (1875). 
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proper  parties  to  the  action,  have   already  been   exam-  Bk.  III. 
ined  (w).1     In  addition,  however,  to  these  grounds  of  * 

defence,  there  are  others  which  require  notice,  and 
which  cannot  he  more  conveniently  alluded  to  than  in 
the  present  place,  and  under  the  following  heads. 

*  1.  Denial  of  partnership.  [     507] 

2.  Statute  of  Limitations. 

3.  Account  stated. 

4.  Award. 

5.  Payment,  and  accord  and  satisfaction. 

6.  Release. 

1.  Denial  of  Partnership. — An  action  by  one  partner  1.  Denial  by 
against  another  for  an  account  of  the  dealings  and  defendant  of 
transactions  of  an  alleged  partnership  may  be  met  by  mrtnerhi 
a  denial  of  the  existence  of  any  such  partnership  (x). 
This  defence  if  relied  upon  as  a  reason  for  not  answer- 
ing interrogatories  or  making  a  discovery  of  documents 
must  be  accompanied  by  statements  on  oath  denying 
those  allegations  which,  if  true,  would  establish  the  part- 
nership, and  denying  the  possession  of  documents  rele- 
vant to  the  question  of  partnership  or  no  partnership,  (t/).2 
In  Mansell  v.  Feeney  (z)  it  was  held  that  the  plaintiff  Mansell ». 
was  entitled  to  an  inspection  of  all  documents  admitted  Feeney- 
by  the  defendant  to  be  in  his  possession  and  to  be  re- 
levant to  the  matters  in  question  in  the  suit,  although 
the  defendant  denied  the  partnership  alleged  by  the 
bill,  and  also  denied  that  the  documents  in  question 
tended  to  prove  its  existence.  The  defendant,  however, 
was  allowed  to  seal  up  those  parts  of  the  books  which 
he  swore  had  no  relation  to  the  matters  in  question. 

Before  the  Judicature  acts  it  was  a  rule  in  equity 
that  except  in  one  or  two  cases  a  defendant  could  not 
by  answer  (as  distinguished  from  a  plea),  protect  him- 
self from  giving  discovery  ;  if  he  answered  at  all  he  had 

(M)  See,  as  to  illegality,  ante,  p.  102  etseq. ;  as  to  fraud,  ante, 
p.  479  el  seq.;  as  to  laches,  ante,  p.  466  et  seq.;  as  to  parties,  ante, 
p.  459  et  seq. 

(x}  Drew  v.  Drew,  2  V.  &  B.  159  ;  Hare  r.  London  and  North- 
"We.stern  Kail.  Co.,  John.  722,  is  an  instance  in  which  a  bill  was 
successfully  met  by  a  plea  denying  that  the  plaintiff  was  a  share- 
holder in  the  company. 

(y)  Mansell  v.  Feeney,  2  J.  &  H.  313 ;  Harris  v.  Harris,  3  Ha. 
450  ;  Sanders  r.  King,  6  Madd.  61. 

(z)  2  J.  &  H.  320.     See,  also,  Saull  v.  Browne,  9  Ch.  364. 

1  To  enable  the  defendants  to  obtain  an  account  or  a  decree  for 
payment  of  a  balance  against  the  complainant  it  is  not  necessary 
for  them  to  file  a  cross  bill.     Atkinson  v.  Cash,  79  111.  53  (1875); 
Johnson  v.  Buttler,  31  N.  J.  Eq.  35  (1879). 

2  Everitt  v.  Watts,  10  Paige,  82  (1843).' 
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count  of  partnership  transactions  in  respect  of  which 
claims  existed  when  he  died,  although  more  than  six 
years  have  elapsed  since  that  time,  and  before  the  com- 
mencement of  the  action  (z).  Again,  in  cases  of  breach 
of  trust  and  of  fraud,  there  seems  to  be  no  limit  to  the 
time  at  which  a  court  will  interfere  and  afford  redress 
to  the  parties  aggrieved.  The  mere  lapse  of  thirty  or 
forty  years  since  the  right  first  accrued,  is  insufficient 
to  bar  the  remedy  in  such  cases. 

In  Stainton  v.  The  Carron  Company  (a),  the  man- 
agement of  the  affairs  of  a  company  was  entrusted  to 
a  person  who  was  entitled  to  one-sixth  of  the  shares  in 
it.  He  was  the  manager  of  the  company  from  1808 
until  1851,  when  he  died.  For  twenty-five  years  he 
rendered  acsounts  regularly,  *  and  these  accounts  were 
never  questioned  during  his  life.  But  after  his  death, 
it  was  discovered  that  upwards  of  2000Z.  a  year  for 
many  years  had  not  been  properly  accounted  for  by 
him.  and  the  company  claimed  from  his  estate  nearly 
70,OOOZ.  in  respect  of  this  annual  deficiency,  and  as- 
serted a  lien  for  this  sum  on  his  shares  and  assets  in 
the  hands  of  the  company.  Notwithstanding  the  lapse 
of  time,  and  the  reception  without  dispute  of  the  ac- 
counts sent  in  by  the  manager  from  year  to  year,  a  de- 
cree was  made,  opening  the  whole  account  from  the 
year  1825  down  to  his  death  (6). 

3.  Account  stated. — To  an  action  for  an  account  of 
partnership  dealings  and  transactions,  an  account  there- 
of already  stated  and  settled  between  the  parties  (c) 
affords  a  good  defence  (d).1  No  precise  form  is  neces- 
sary to  constitute  a  stated  and  settled  account;  but  an 
account  stated,  unless  it  be  in  writing,  is  no  defence  to 
an  action  for  a  further  account.  It  is  not,  however, 

(z)  Ault  v.  Goodrich,  4  Russ.  434. 

(a)  24  Beav.  346. 

(6)  See,  too,  Allfrey  v.  Allfrey,  1  Mac.  &  G.  87  ;  Wedderburn 
v.  Wedderburn,  2  Keen,  722,  and  4  M.  &  Cr.  41. 

(c)  Of  course  the  maxim,  Bet  inter  alias,  &c. ,  applies  to  settled 
accounts,  Carrnichael  v.  Carmichael,  2  Ph.  101. 
.  (d)  Taylor  v.  Shaw,  2  Sim.  &  Stu.  12  ;  Endor.  Caleham,  You. 
306.  An  account  settled  by  a  majority  was  held  binding  on  the 
minority  in  Robinson  r.  Thompson,  1  Vern.  465.  See,  too,  Stu- 
part  v.  Arrowsmith,  3  Sm.  &  G.  176,  and  Kent  v.  Jackson,  2  De 
G.  M.  &  G.  49. 


1  Wood  v.  Gault,  2  Md.  Ch.  433  (1850) ;  Jessup  v.  Cook,  6  N. 
J.  L.  434  (1798)  ;  Kidder  v.  Mcllhenney,  81  N.  Ca,  123  (1879); 
Gage  v.  Parmelee,  87  111.  329  (1877).  the  representatives  of  a 
deceased  partner  are  bound  by  the  statement  of  accounts  made 
between  decedent  and  his  associates.  Groenendyke  v.  Coffeeii, 
109  111.  325  (1884). 
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necessary  that  the  account  should  be  signed  by   the  Bk.  III. 

parties,  if  it  can  be  shown  to  have  been  acquiesced  in  Chap.  10. 

by  them  (e);  and  an  account  may  be  stated  and  set-  _!^____ 

tied,  although  a  few  doubtful  items  are  omitted  (/). 

It  is  to  be  observed,  that  the  fact  that  an  account  has 

already  been  rendered  by  the  defendant  to  the  plaintiff 

does  not  deprive  the  latter  of  his  right  to  have  the  same 

account  taken  under  the  direction  of  a  court  (g),1  to 

have  that  effect  an  account  must  not  only  have  been 

sent  in  to  the  plaintiff,  but  also  have  been  acquiesced 

in  by  him  (/&).     It  is  further  to  be  observed,  that  al- 

though the  *  principle  on  which  accounts  have  been  kept  [  *  513] 

may  have  been  acquiesced  in,  the  items  may  not  (i). 

A  settled  account  may  be  impeached  either  wholly  or  impeaching 
in  part  on  the  ground  of  fraud  or  mistake.     If  there  be  a  settled 
fraud,  or  if  any  mistake  affects  the  whole  account,  the  account  on 
whole  will  be  opened,  and  a  new    account  will  be  di- 


rected  to  be  taken,  without  reference  to  that  which  has  mistake. 
been  stated  (A;);2  but  if  there  be  no  fraud,  and  if  no 
mistake  affecting  the  whole  account  can  be  shown,  but 
the  correctness  of  some  of  the  items  in  it  is,  neverthe- 
less, disputed,  the  account  already  stated  will  not  be 
treated  as  non-existing,  but  will  be  acted  upon  as  cor- 
rect, save  so  far  as  the  party  dissatisfied  with  any  item 
can  show  it  to  be  erroneous  (/).  In  a  case  of  fraud,  an 
account  will  be  opened  in  toto,  even  after  the  lapse  of  a 
considerable  time  (m);3  but  if  no  fraud  be  proved,  an 

See  Hunter  v.  Belcher,  2  De  G.  J.  &  Sm.  194;  Morris  v. 
Harrison,  Colles,  157;  Willis  v.  Jernegau,  2  Atk.  252.  See  on 
this  defence  in  general,  Beames'  Pleas  in  Equity,  222,  and  Mit- 
Ibrd.  302,  edit.  5.  A  verbal  account  and  a  receipt  in  full  is  not 
equivalent  to  a  stated  account.  Walker  v.  Consett,  Forrest,  157. 

(/)  Sim  v.  Sim,  11  Ir.  Ch.  310. 

(g)  See  Clements  v.  Bowes,  1  Drew.  692. 

(A)  Irvine  v.  Young,  1  Sim.  &  Stu.  333. 

(i)  See  Mosse  v.  Salt,  32  Beav.  269  ;  Clancarty  v.  Latouche,  1 
Ball  &  Beatty,  420.  Compare  Hunter  v.  Belcher,  2  De  G.  J.  & 
Sm.  194. 

(k)  Williamson  v.  Barbour,  9Ch.  D.  529  ;  Gething  v.  Keighley, 
ib.  547  ;  Clarke  v.  Tipping,  9  Beav.  284  ;  Wharton  v.  May,  5 
Ves.  68  ;  Beaumont  v.  Boultbee,  ib.  485,  and  7  Ves.  599  ;  All- 
frey  v.  Allfrey,  1  Mac.  &  G.  87  ;  Coleman  v.  Mellersh,  2  ib.  309. 

(/)  Holgate  v.  Shutt,  27  Ch.  D.  Ill,  and  28  ib.  Ill  ;  Gething 
».  Keighley,  9  ib.  547  ;  Pitt  v.  Cholmondeley,  2  Ves.  S.  565  ; 
Vernon  v.  Vawdry.  2  Atk.  119. 

(m)  Williamson's.  Barbour,  9  Ch.  D.  529  ;  Allfrey  v.  Allfrey, 

1  Rehill  v.  McTagus  (Pa.),  7  All.  Rep.  224  (1886)  ;  Schmidt  v. 
Lebby,  11  Rich.  Eq.  329  (1860). 

2  Rehill  v.  McTague  (Pa.),  7  Atl.  Rep.  224  (1886);  Steadwell 
f.  Morris,  61  Ga.  97  (1887);  McLucas  v.  Durham,  20  S.  Ca.  302 
(1883).     ' 

3Berkey  v.  Judd,  22  Minn.  287  (1875). 
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Bk.  III.         account  which  has  been  long  settled  will  not  be  re- 
C^ap-  1°-        opened  in  toto  ;  the  utmost  which  the  Court  will  then 

x  '    ' do  will  be  to  give   leave  to  surcharge  and   falsify  (n); 

and  there  are  cases  in  which,  in  consequence  of  lapse 
of  time,  the  Court  will  do  no  more  than  itself  rectify 
particular  items,  instead  of  giving  leave  to  surcharge  or 
falsify  generally  (o).  Moreover,  the  mere  fact  that 
items  are  treated  in  an  improper  way,  or  are  improperly 
omitted,  is  not  of  itself  sufficient  to  induce  the  Court 
to  open  a  settled  account  ;  for  if  the  items  in  question 
were  known  to  the  parties,  and  there  be  no  fraud  or  un- 
due influence  proved,  the  Court  will  infer  that  the 
partners  agreed  to  treat  the  items  as  they  in  fact  did 
treat  them  (p).  But  an  item  omitted  by  mutual  mis- 
take will  be  set  right  (q). 

[     514J  *  If  a  settled  account  is  impeached  for  errors,  particu- 

lar errors  must  be  stated  and  proved  (r)  ;J  and  the  same 
rule  holds  where  the  account  is  settled,  "errors  ex- 
cepted"  (s). 

Mistakes  of         In  surcharging  and  falsifying,  errors  of  law,  as  well 
law-  as  errors  of  fact,  may  be  set  right  (£);  and  where  leave 

is  given  to  one  party  to  surcharge  and  falsify,  similar 
leave  is  also  accorded  to  his  opponent  (u).'2 

Accounts  On  the  retirement  or  death  of  a  partner,  it  is  usual 

stated  on  the  for  an  account  to  be  stated  between  him  or  his  repre- 
death  of  a       sentatives  on  the  hand,  and  the  continuing  partners  on 
the  other,  and  for  mutual  releases  to  be  given.      After  - 

1  Mac.  &  G.  87  ;  Stainton  v.  The  Carron  Co.,  24  Beav.  346.  See 
Vernon  v.  Vawdry,  2  Atk.  119  ;  Beaumont  v.  Boultbee,  5  Ves. 
485. 

(n)  See  Gething  v.  Keighley,  9  Ch.  D.  547  ;  Millar  v.  Craig,  6 
Beav.  433 ;  Brownell  v.  Brownell,  2  Bro.  C.  C.  61,  and  1  Mac.  & 
G.  94. 

(o)  See  Twogood  v.  Swanston,  6  Ves.  485  ;  Mound  v.  Allies,  5 
Jur.  860. 

(p]  See  Maund  v.  Allies,  5  Jur.  860,  L.  C. ;  Laingf.  Campbell, 
36  Beav.  3,  where  bad  debts  were  treated  as  good. 

(q)  Pritt  v.  Clay,  6  Beav.  503. 

(r]  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1  ;  Dawson  v.  Daw- 
son,  1  Atk.  1  ;  Taylor  v.  Haylin,  2  Bro.  C.  C.  310  ;  Kinsman  v. 
Barker,  14  Ves.  579.  See  Whyte  v.  Ahrens,  26  Ch.  D.  717. 

(s)  Johnston  v.  Curtis,  2  Bro.  C.  C.  311,  note. 

(t)  Roberts  v.  Kuffin,  2  Atk.  112;  and  see  Daniel  v.  Sinclair, 
6  App.  Ca.  181. 

(u)  1  Madd  Ch.  144,  where  it  is  said  to  have  been  so  held  by 
V.-C.  Leach  in  Anon.,  6  March,  1821. 

1  Harrison  v.  Dewey,  46  Mich.  173  (1881);  Augsburyr.  Flower, 
68  N.   Y.  619   (1877);   Loesser  v.   Loesser,   81  Ky.    139  (1879); 
Burkett  v.  Hird,  55Wis.  650(1882). 

2  If  an  account  is  opened  for  one  partner  it  is  opened  for 
if  justice  require  it.     Bailey  v.  Moore,  25  111.  347  (1861);  Leon 
ard  v.  Leonard,  1  W.  &  S.  342  (1841). 
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wards  attempts  are  occasionally  made  to  open  accounts  Bk.  III. 
thus  stated,  and  to  set  aside  the  releases,  and  to  have  Chap.  10. 
a  new  account  taken,  and  a  fresh  settlement  of  the  part-  Sect'  6' 
nership  affairs.     In  such  cases  as  these,  before  the  settled 
accounts    can    be    opened,   the    release  must   be    set 
aside  (x).     Whether  this  can  be  done  or   not,  depends 
upon  circumstances  which  will  be  found  discussed  un- 
der the  title  rescission  of  contract  (y). 

In  taking  accounts  under  an  ordinary  judgment,  set- 
tled accounts  are  never  disturbed  unless  specially 
directed  so  to  be  (z). 

4.  Award. — Another  defence  to  an  action  for  an  ac-  4.  Award, 
count   is,  that  the  matters  in   difference  between  the 
partners  have  been  settled  by  arbitration. 

A  mere  agreement  that  the  matters  in  question  should  Agreements 
be  referred,  has  frequently  been  held  to  be  no  defence  to  refer  to 
to  an  action  in  respect  of  them  (a).1     But   if   those  arbitration- 
matters  have  actually  been  disposed  of  by  the  award  of 
an    arbitrator,  they  cannot    afterwards    be    made   the 
foundation   of  any   action    between  *  the   parties   on  [  *  515] 
whom  the  award  is  binding  (6).     But  an  award  will  Award, 
not  avail  as  a  defence  to  the  action  if  the  account  sought 
by  it  is  different  from  that  to  which    the    award  ap- 
plies (c).     So  an  award  on  a  reference  of  all  matters 
in  difference  is  no  defence  to  an  action  for  an  account 
of  monies  received  after  the  making  of  the  award,  and 
not  dealt  with  by  it,  owing  to  a  mistake  on  the  part  of 
the  arbitrator.      Thus,  in  Spencer  v.  Spencer  (d),  the  Spencer  r. 
partners  on  a  dissolution  referred  all  matters  in  differ-  sPencer- 
ence  to  arbitration.     The  arbitrator  awarded  that  one 
of  the  partners  should  get  in   the  outstanding  debts, 
which  were  estimated   by  the  arbitrator  at  a  certain 
amount.     The   award  was   acted  on,  but  it  appeared 
that  the  debts  ultimately  got  in  amounted  to  more  than 
the  sum  at  which  they  had  been  estimated.     One  of  the 
partners  claimed  a  share  of  the  difference  between  the 

(x)  See  Millar  v.  Craig,  6  Beav.  433  ;  Fowler  v.  Wyatt,  24 
Beav.  232  ;  and  see  Parker  v.  Bloxham,  20  Beav.  295. 

(y)  Ante,  p.  482,  el  seq. 

(z]  See  Holgate  v.  Shutt,  27  Ch.  D.  Ill,  and  28 ib.  Ill  ;  Newen 
p.  Wetten,  31  Beav.  315.  But  see  Milford  v.  Milford,  McCl.  & 
Y.  150. 

(a)  Thompson  v.  Charnock,  8  T.  R.  139  ;  Michell  v.  Harris  4 

Bro.  C.  C.  312.     See  ante,  p.  451  et  seq.  , 

(b)  Tittenson  v.  Peat,  3  Atk.   529 :  Routh,  v.  Peach,  2  Anst 
519,  and3ib.  637. 

(c)  As  in  Farrington  v.  Chute,  1  Vern.  72. 

(d)  2  Y.  &  J.  249. 

1  Page  v.  Marshall,  6  Phila.  264  (1867). 
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5.  Payment. 
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satisfaction. 


[  *  516] 

Brown  v. 
Perkins. 


Waiver. 


6.  Release. 


estimated  and  the  actual  amount  of  these  debts,  and  as 
it  was  plain  that  the  award  had  proceeded  on  a  mis- 
take, an  account  was  directed,  notwithstanding  all  mat- 
ters in  difference  had  been  referred. 

With  respect  to  agreements  to  refer,  an  important 
enactment  is  contained  in  the  Common  law  procedure 
act,  1854,  §  11,  as  has  been  already  pointed  out  (e). 

5.  Payment,  and  accord  and  satisfaction. — Payment, 
per  se,  is  not  a  defence  to  an  action  for  an  account ;  for 
the  subject  of  such  an  action  is  to  ascertain  how  much 
is  or  was  payable.     But  payment  of  a  sum  of  money 
and  acceptance  of  it  in  lieu  of  all  demands,  is  equiva- 
lent to  accord  and  satisfaction,  which  is  as  much  a  de- 
fence to  an  action  for  an  account  as  is  a  release  (/  ). 

With  respect  to  accord  and  satisfaction,  it  is  to  be 
observed  that  there  must  be  no  uncertainty  in  the  agree- 
ment relied  on  as  an  answer  to  the  action  for  an  ac- 
count, and  that  it  must  be  shown  that  such  agreement 
has  been  performed  ;  for  in  the  performance  lies  the 
satisfaction  (g).  On  these  grounds  the  *  late  "Vice- 
Chancellor  Wigram,  in  a  suit  for  an  account  by  the  ex- 
ecutors of  a  deceased  partner  against  the  surviving 
partner,  overruled  the  plea  that  it  was  agreed  between 
the  defendant  and  the  deceased  that  all  accounts  be- 
tween them,  and  all  claims  of  the  deceased  in  respect 
of  the  partnership,  should  be  waived  ;  and  that  in  con- 
sideration thereof  the  deceased  should  be  permitted  to 
carry  on  business  alone,  without  any  further  question 
or  dispute  by  the  defendant,  which  the  deceased  ac- 
cordingly did  (h).  However,  if  an  agreement  to  waive 
all  accounts  is  entered  into,  and  is  founded  on  a  suffi- 
cient consideration,  and  is  free  from  all  taint  or  fraud 
and  undue  influence,  the  parties  to  it  will  be  precluded 
from  suing  each  other  in  respect  of  the  accounts  so 
agreed  to  be  waived  (i). 

6.  Release. — A  release  is  a  good  defence  to  an  action 
for  an  account  (k).     But  where  the  release  has   been 
executed  on  the  faith  of  the  correctness  of  certain  ac- 
counts, which  are  afterwards  ascertained  to  be  incor- 
rect, the  release  will  be  set  aside,  and   a  fresh  account 


(f)  Ante,  p.  452. 

(/)  See  Bac.  Ab.  Accompt.  E  ;  Vin.  Ab.  Account  N. ;  Brown  e. 
Perkins,  1  Ha.  564.  But  see  Com.  Dig.  Accompt.  E.  6, pi.  8. 

(ff)  Com.  Dig.  Accord  (B.  3)  and  (B.  4). 

(A)  Brown  v.  Perkins,  1  Ha.  564. 

(t)  See  Sewell  v.  Bridge,  1  Ves.  Sen.  297.  Compare  the  last 
case. 

(k)  See  Mitford,  PI.  304.  ed.  5.  As  to  form  of  plea,  see  Brooks 
v.  Button,  5  Eq.  361. 
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will  be  ordered  (Z),  unless  the  parties  clearly  intended  Bk.  III. 
to  abide  by  the  accounts,  whether  correct  or  not.      A  Chap.  10. 
release,  moreover,  can,  of  course,  be  set  aside  for  fraud.  _fl_l___ 
A  release,  to  be  effectual  as  such,  must  be  under  seal. 
A  release  not  under  seal  is  regarded  as  a   stated  ac- 
count (m).1 

(c)  Of  judgments  for  a  partnership  accouuf. 

A  judgment  for  a  partnership  account  in  its  simplest  Judgments 
form  is  to  this  effect :  "Let  an  account  be  taken  of  the  for  account, 
partnership  dealings  and  transactions  between  the  plain- 
tiff and  the  defendant  from .     And  let  what  upon 

taking  the  said  account  shall  be  certified  to  be  due  from 
either  of  the  said  parties  to  the  other  of  them,  be  paid 
by  the  party  from  whom  to  the  *  party  to  whom  the  [  *  517] 
same   shall    be   certified   to   be   due.     Liberty  to  ap- 

ply"  W2  

(/)  See,  for  example,  Pritt  v.  Clay,  6  Beav.  503 ;  Wedderburn 
v.  Wedderburn,  2  Keen,  722,  and  4  M.  &  Cr.  41  ;  Millar  v.  Craig, 
6  Beav.  433,  and  see  Phelps  v.  Sproule,  1  M.  &  K.  231,  and  see 
ante,  account  stated,  p.  512. 

(m)  Mitf.  PI.  307,  ed.  5.  See,  as  to  agreements  to  waive  ac- 
counts, ante,  notes  (h)  and  (t). 

(»)  Seton  on  Decrees,  1197,  ed.  4,  where  several  other  useful 
forms  will  be  found  given  and  referred  to.  The  reports  'of  the 
following  cases  also  contain  useful  precedents: — Binney  r.  Mutrie, 
12  App.  Ca.  165  ;  Benningfield  v.  Baxter,  ib.  181,  as  to  the  ap- 
plication of  surplus  assets  ;  Travis  v.  Milne,  9  Ha.  157,  decree 
against  executors  of  a  deceased  partner  who  had  traded  with  his 
assets ;  Whetham  v.  Davey,  30  Ch.  D.  580,  account  at  instance 
of  a  mortgagee  of  a  partner's  share;  Devaynes  v.  Noble,!  Mer. 
530,  account  where  one  firm  succeeded  another  ;  Wedderburn  v. 
Wedderburn,  2  Keen,  752,  account  where  one  firm  succeeded  an- 
other, and  the  capital  of  a  deceased  partner  was  continued  in 
•  trade  ;  Cook  v.  Collingridge,  Jac.  623,  and  more  fully  in  27 
Beav.  456,  note,  sale  of  a  testator's  share  set  aside  and  account 
of  subsequent  profits  and  good-will  ;  Crawshay  v.  Collins,  15 
Ves.  230,  and  2  Russ.  347,  account  of  subsequent  profits  ;  Millar 
v.  Craig,  6  Beav.  442,  setting  aside  a  release  and  opening  ac- 
counts ;  Feredayt,1.  Wightwick,  Taml.  262,  declaration  that  prop- 
erty acquired  by  one  partner  was  partnership  property,  and 
an  account  accordingly  ;  Wilson  v.  Greenwood,  1  Swanst.  483, 
sale,  receiver,  and  account  ;  Blisset  v.  Daniel,  10  Ha.  538,  de- 
cree restoring  a  partner  wrongfully  expelled  ;  England  fl.  Cur- 
ling, 8  Beav.  140,  specific  performance  of  agreement  for  a  part- 
nership ;  Pillans  v.  Harkness,  Colles,  442,  decree  relieving  a 
person  who  had  been  induced  to  become  a  partner  by  fraudulent 
representations  ;  Evans  v.  Coventry,  8  De  G.  M.  &  G.  835,  wind- 
ing up  insurance  society,  account  against  directors  for  breaches 
of  trust. 


1  The  fact  that  an  action  is  pending  which  has  as  its  object  an 
accounting,  is  a  bar  to  another  action  brought  for  the  same  pur- 
pose.    Clarke's  Appeal,  107  Pa.  St.  436  (1884). 

2  Before  decreeing  an  account  it  is  the  duty  of  the  Court  to  de- 
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ACTIONS  BETWEEN  PARTNERS. 

In  actions  for  an  account    of  partnership  dealings 
and    transactions,  the  ordinary  rule  formerly  was  to 
give  no  costs  up  to  the  decree  directing  the  account ; 
nor  was  this  rule  departed  from  except  in  cases  of  gross 
misconduct  on  the  part  of  the  defendants   (o).1     But 
lately  the  rule  has  been  to  pay  the  costs  of  an  action 
for  dissolution  from  the  commencement  out  of  the  part- 
nership assets  unless  there  is  some  good  reason  to  the 
contrary  (p).     But  where  the  action  is  really  instituted 
to  try  some  disputed  right,  the  unsuccessful   litigant 
will  be  ordered  to  pay  the  costs  up  to  the  trial  of  the 
action    (q).     The  costa  of   taking  the  accounts,    &c., 
directed  at  the  hearing  are,  although  disputed,  usually 
defrayed  out  of  the  partnership  assets,  and,  *  if  necessary 
by  a  contribution  between  the  partners  (r).2     But  the 
partnership  debts  and  liabilities  including  sums  dua  from 
the  firm  to  the  partners  in  respect  of  advances  or  the  like 
must  be  paid  out  of  the  assets  in  priority  to  the  costs  (s). 
The  method  of  taking  a  partnership  account  under  a 
judgment  in  the  usual  form  is  as  follows  : — 

(o)  See  Hawkins  ».  Parsons,  8  Jur.  N.  S.  452;  Parsons  r.  Hay- 
ward,  4  De  G.  F.  &  J.  474. 

( p)  Hamer  7-.  Giles,  11  Ch.  D.  942,  and  see  note  (s),  infra. 

(a)  Hamer  v.  Giles,  11  Ch.  D.  942  ;  Warner  v.  Smith,   9  Jnr. 
N.  S.  169.     See,   also,   Norton  v.  Russel,   19  Eq.   343,  where  a 
surviving  partner  refused  an  account  to  the  executor  of  his  de- 
ceased  co-partner.      See,   as  to  mutual  companies,   Harvey  i 
Beck  with,  10  Jur.  N.  S.  577. 

(r)  See  the  next  note,  and  Butcher  v.  Pooler,  2< 
This  rule  was  followed  as  to  the  whole  costs  where  the  action 
was  referred   under   §    11   of  the  Com.  Law  Proc.   Act,  18o4  ; 
Newton  v.  Taylor,  19  Eq.  14. 

(s)  Austin  v.  Jackson,  11  Ch.  D.  942.   note  ;  Hamer  «.  Giles, 
ib.  942  ;  Potter  v.  Jackson,  13  ib.  845. ^ 

termine  all  preliminary  questions,  such  as  arise  where  the  Stat- 
ute of  Limitations  is  pleaded  or  a  release  or  the  former  statement 
of  an  account.     Dampf.'s  App.,  106  Pa.  St.  72  (1884).     Aiild  «. 
Butcher,  2  Kans.  135  (1863).     And  the  Court  may  direct  the 
framing  of  an  issue  in   order  to  try  before  a  jury  the  quest 
whether  or  not  the  alleged  partnership  existed  and,  if  so,  wha 
exactly  were  its  terms.     Carlin  v.  Donegan,  15  Kans.  495  (18  -  ;>) ; 
Setter  v.  Beale,  19  W.  Va.  274   (1882;;  French  v.  Wall,  2  Texas 
288  (1847). 

1  In  Stevens  v.  Yeatman,  19  Md.  480  (1862),  it  was  said  that 
the  question  of  whose  conduct  caused  the  discord  that  led  to 
the  taking  of  the  account  has  nothing  to  do  with  the  adjustment 
of  the  costs.     Costs  are  within  the  discretion  of  the  court  and 
are  to  be  apportioned  according  to  the  equities  of  each  case. 
Gyger's  Appeal,  62  Pa.  St.   73  (1869) ;   Gilman  v.  Vaughan  4 
Wis.  646  (1878). 

2  Pratt  v.   McHatton,    11  La.   Ann.  260  (1856);    Campbell  o. 
Coquard,  16  Mo.  App.  552  (1885). 

3  In  order  to  enable  him  properly  to  state  the  account,  tl 
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1.  Ascertain  how  the  firm   stands  as  regards  non-  Bk.  Ill 
partners.  Chap  10 

Ascertain  what  each  partner  is  entitled  to  charge  ^ct  6" 
in  account  with  his  co-partners  ;  remembering,  in  the 
words  of  Lord  Hardwicke,  that  "each  is  entitled  to  be 
illowed  as  against  the   other,  everything  he  has  ad- 
vanced or  brought  in  as  a  partnership  transaction,  and 
charge  the  other  in  the  account  with  what  that  other 
has  not  brought  in,  or  has  taken  out  more   than  he 
.  ought  (t). 

Apportion  between  the  partners  all  profits  to  be 
divided  or  losses  to  be  made  good  ;  and  ascertain  what 
:  anything,  each  partner  must  pay  to  the  others,  in 
der  that  all  cross  claims  may  be  settled. 

In  order,  therefore,  to  take  a  partnership  account,  it  Hitters 
is  necessary  to  distinguish  joint  estate  from   separate  involved  in 

-e  ;  joint  debts   from   separate  debts  ;  and   to  de-  taken  the 
ermine  what  gains  and  what  losses  are  to  be  placed  to  account- 
the  joint  account  of  all  the  partners,  or  to  the  separate 
accounts  of  some  one  of  them  exclusively.     The  prin 
ciples  upon  which  this  is  to  be  done  have  been  ex- 
amed  m   previous   chapters.     Referring  the  reader 
erefore,  to  them,  and  reminding  him  that,  in  taking 
accounts  between  partners,  attention  must  be  paid  not 
only  to  the  terms  of  the  partnership  articles,  but  also 
the  manner  in  which  they  have  been  acted  on  by 
e  partners  (M),  there  *  remains  but  little  to  add  on  f  *  5191 
e  present  subject,  except  as  regards  just  allowances, 
e  period  over  which  the  account  is  to  extend,  and  the 
evidence  upon  which  it  is  to  be  taken. 

With  respect  to  just  alloioances. 


B  Just  allow- 

as  to  them  (x)  ;  and  when  a  partnership  account  ances. 

be_ 


(t)  West  r.  SkipTIVel  S.  242.     The  ay 

respecting  the  appropriation  of  payments  applies  to 

See  Touimi°  * 


is  ai        -  .'.  s>    -  -  t 

a  partner  is  not  to  be  charged  as  such  with  what  he  might 
W  J«CeLVed'  Wlth°Ut  his  wilful  default,  Rowe  „.  Wood,  2  J  & 
it  quave  whether  a  surviving  partner  could  not  "be 


(a-)  See  Ord.  xxxiii.  r.  8. 


irhom,the  ?-atter  is  referred  ou§ht  to  examine  into  the 
he  partnership.     Jones  v.  Jones.  1  Ired.  Eq.  332  (1841)- 

S  17   18d64atl°n  °f  the  Srm  bUSine"'  LaDDan  V' 
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Dealings 
anterior  to 
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ment of 
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forehand  what  are,  and  what  are  not,  just  allowances. 
That  is  determined  on  taking  the  account;  and,  ii 
necessary,  the  order  will  direct  the  chief  clerk  to  statf 
the  facts  and  reasons  upon  which  he  shall  adjudge  a 
allowances  to  be  just  allowances  (y).  What  ought 
be  so  allowed  must  be  determined  by  the  articles 
partnership,  and  by  the  principles  discTissed  in  a  pre- 
ceding chapter  (z). 

With  retyped  to  the  period  orer  which  nn  account  is  to  ext.end. 

This  can  only  be  determined  by  ascertaining  ( 1 )  the 
time  from  which  it  is  to  begin,  and  (2)  the   time 
which  it  is  to  cease. 

The  time  from  which  the  account  is  to  begin,  will,  ii 
a  general  account  of  partnership  dealings  and  transac 
tions,  be  the  commencement  of  the  partnership,  unles 
some  account  has  since  that  time  been   settled  by  1 
partners,  in  which  case  the  last  settled  account  will 
the  point  of  departure  (a).     If  there  has  been  an  ac 
count  settled  so  as  to  be  binding  on  the  parties,  sue! 
account  will  not  be  re-opened  (6).     This  used  to 
provided  for  in  the  decree  by  the  insertion  of  the  clam 
"And  if,  in  taking  the  said  account,  it  shall  appear  thj 
any  *  account  has  been  settled  and  agreed  upon  betweei 
the  parties  up  to  any  given  time,  the  same  is  not  to 
disturbed  (c).     It  is  not,  however,  now  usual  to  insei 
these  words,  it  not  being  the  practice  to  disturb  settlf 
accounts,  unless  there  is  some  special  direction  to  that 
effect  (d). 

Where  partners  have  had  dealings  together  prepare 
tory  to  the  commencement  of  their  partnership,  the 
dealings  cannot  be  excluded  from  consideration  in 
ing  the  partnership  accounts.     As  observed  by  Loi 
Langdale  in  Cruikshank  v.  Me  Vicar  (e): 

(y)  See  Crawshay  v.  Collins,  2  Russ.  347:  Brown  r.  De  Tast 
Jac.  294,  298,  and  299;  Cook  v.  Collingridge,  Jac.  623,  625;  Wed- 
derburn  r.  Wedderburn,  2  Keen,  753. 

(z)  Ante,  p.  380  et  scq. 

(a)  See  Cook  v.   Collingridge,  Jac.  624;    Beak  ?•.   Beak.   Rep. 
Temp.  Finch.  190.     An  incoming  partner  has  no  right  to  profits 
made  before  he  became  a  partner,  unless  there  is  an  agreement  to 
that  effect.     Gordon  v.  Rutherford.  T.  &  R.  373.     See,  as  to  the 
Statute  of  Limitations,  ante,  p.  508  et  seq. 

(b)  See  ante,  p.  512. 

(c)  Seton,  276,  ed.  2. 

(d)  SeeHolgate  v.  Shutt.  27  Ch.  D.  Ill,  and  28  ib.  111,-Newen 
f.  Wetten,  31  Bear.  315.     Compare  Milford  v.  Milford,  MacCl.  A 
Y.  150. 

(e)  8  Beav.  116. 
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"Some  things  must  be  done  byway  of  preparation  for  or  intro-  Bk.  III. 
d  action  to  the  real  transactions  of  the  partnership  business.   Again,  Chap.  10. 
when  the  partnership  business  is,  in  one  sense,  at  an  end,  still  Sect-  6- 
yon  have  not  therefore  put  an  end  to  the  joint  transactions;  they 
must  necessarily  be  carried  on  for  the  purpose  of  winding  up  the 
concern  and  everything  belonging  to  it.     So  that  when  you  speak 
of  partnership  dealings  and  transactions  you  are  not  to  exclude 
from  your  consideration  those  transactions  and  matters  which  are 
necessary  by  way  of  introduction  or  preparation   for  a  partner- 
ship dealing,  nor  are  you  to  exclude  those  which  afterwards  fol- 
w  for  the  purpose  of  winding  up  the  concerns  of  the  partner- 
ship. " 

Che  time  at  which  an  account  of  partnership  dealings  o  Time  unto 
transactions  is  to  stop  will,  naturally,  be  the  date  which  the 
,he  dissolution  of  the  firm  (/).     Not  that  no  ac-  account  is  to 
count  is  to  be  taken  of  what  occurs  after  that  date;  for  be  taken- 
some  time  or  other  must  elapse  between  the  dissolution 
and  the  final  winding  up  of  the  affairs  of  the  concern, 
and  such  time  cannot  in  fairness  to  any  one  be  excluded 
from  consideration  (g).     Notwithstanding  dissolution,  a 
partnership  is  deemed  to  continue   so  far  as  may  be 
necessary  for  the  winding  up  of  its  affairs  (h) ;  and  an 
;count  of  partnership  dealings   and  transactions,  al- 
though in  one  sense  it  stops  at  the  date  at  which  the 
partnership  is  dissolved,  must  still  be  kept  open  for  the 
urpose  of  debiting  and  crediting  the  proper  *  parties  [  *521] 

the  monies  payable  by  or  to  them  in  respect  of 
Jsh  transactions  incidental  to  the  winding  up,  as  well 
s  in  respect  of  old  transactions  engaged  in  prior  to  the 
dissolution  (£). 

Moreover,  iipon  the  retirement,  bankruptcy  or  death  Subsequent 
a  partner,  it  often  happens  that  the  continuing  or  profits  when 
viving  partner  carries  on  the  partnership  business  a  dead  or 
ithout  coming  to  any  settlement  of  the  partnership  ^TiffiS 
•ccounts,  and  without  paying  out  the  share  of  the  late  has  been 

TV  hen  this  is  done,  questions  of  great  diffi-  left  iu  the 
ilty  arise  which  it  is  now  proposed  to  investigate.          concern. 

(/)  See,  accordingly,  Beak  v.  Beak,  Finch,  191,  a  case  of  dis- 
11  by  death;  Jones  •».  Noy,  2  M.  &  K.  125,  a  case  of  disso- 
;ion  by  decree  on  the  ground  of  lunacy. 

5ale  ifnT"  L°rd   EW~"  ^  Crawshay  *'  Collins>  2  Russ,  345; 
f/0  See,  as  to  this,  ante,  p.  217  et  seq. 

See  Willet  v.  Blanford,  1  Ha.  270;  and  as  to  the  difference 
een  the  accounts  before  and  after  the  date  of  dissolution,  see 
itney  v.  V  ells,  2  Ch.  250.     See,  also,  Booth  ».  Parks,  1  Moll 
'65,  and  ante,  pp.  402,  420. 
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ACTIONS  BETWEEN  PARTNERS. 
Account  of  profits  sulwqucnt  io  dissolution. 

Before  adverting  to  the  decisions  which  define  and 
illustrate  the  right  of  a  late  partner,  or  of  his  represen- 
tatives, to  an  account  of  the  profits  made  by  his  contin- 
uing or  surviving  partners  by  the  use  of  his  capital  m 
their  business,  it  will  be  useful  to  consider  the  princi- 
ples applicable  to  a  more  abstract  question,  which  may 
be  put  thus—  If  a  person  trades  with  property  which 
does  not  belong  to  him,  what  are  the  rights  of 
owner  against  him  in  respect  of  the  profit  he  has  made? 

First    let  us  suppose  that  the  property  is  used 
trade  by  agreement  with  the  owner:  then  the  agree- 
ment will  regulate  the  rights  of  the  owner. 
quently,  if  a  partner  agrees  that  when  he  dies  or 
tires  his  capital  shall  remain  in  the  business  at  mte 
eat,  those  who  carry  on  that  business  will  bo  account 
ble  for  the  capital  and  interest,  and  nothing  more  (k). 
Further,  if  executors  or  trustees  ktad  trust  money  t 
stranger  at  interest,  the  obligation  of  the  borrower  i 
limited  to  repayment  of  the  money  lent  with  interest 
and    it  is  immaterial  whether    he  has  employed 
money  in  trade  or  not,  and  whether  the  money  was 
to  him  properly  or  improperly  (1).     *But  a  loan  by  A. 
to  B.  must  not  be  confounded  with  capital  brough 
A.  into  a  firm  of  A.  and  B.  (m). 

Next,  let  us  suppose  that  the  property  is  wrongfi 
used  in  trade,  without  any  agreement  express  or  tacit 
the  owner;  and  let  us  suppose  that  there  is  no  trusi 
tween  the  trader  and  the  owner.     The  trader  s  liabi 
in  this  case  will  be  to  restore  the  property,  and  to  m 
to  the  owner  proper  compensation  for  its  c 
But  what  is  proper  compensation  ?     Is  it  interest,  01 
the  profits  made  by  the  trader  by  the  use  of  the  pr( 
erty  in  question?  or  the  profits  which  the  owner  wot 
(probably)  have  made  if  he  had  had  the  property 
self?     The  profits  which  the  ownpr  might  have  mad 
can  only  be  guessed  at,  and  this  is  a  sufficient  reat 
for  rejecting  these  profits  as  a  measure  of  compel 
tion      On  the  other  hand,  to  limit  the  compensate 
interest  (at  the  accustomed  rate)  would  frequently  e 
able  the  wrongdoer  to  profit  by  his  own  wrong,  a 
an  inadequate  compensation  to  the  owner. 
"    (*)  Vyse  v.  FosterL^  7  H.  L.  318,  and  8  Ch.   309, 


8  Ch.  323,  note,  infra,  p.  530. 
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therefore   be  necessary  to  give  the  owner  the  profits  Bk.  III. 
.  by  the  trader  by  the  use  of  the  property  in  ones-  ChaP-  10. 
;ion,  after  making  the  trader  all  just  allowances  in-  Sect  6" 

hag  a  fair  remuneration  for  his  trouble.     To  do  so 
nay  moreover  be  justified  upon  the  ground  that  the 
are  accretions  to  the  property  which  has  yielded 
lem,  and  ought  to  belong  to  the  owner  of  such  prop- 
erty, in  accordance  with  the  maxim,  accessor-raw  seaui- 
tur  suum  principal  (n).     At  the  same  time  it  may  not 
B  always  right  to  restrict  the  owner's  compensation  to 
the  profits  made  by  the  use  of  his  property;  for  it  may 
happen  that  it  has  made  no  profit,  or  less  profit  than 
merest  at  the  current  rate  (o).     Compensation  to  the 
:  being  the  object  in  view,  it  would  be  only  fair  to 
J  him  the  option  to  take  interest  or  the  profits  made 
by  tne  use  of  his  property  (p). 

Now  let  us  suppose  that  the  trader  is  a  trustee  of  the  3.  Where 
roperty,     and  that  he  employs  it  in  trade  contrary  to  [  *  5231 
The  reasons  for  charging  him  with  interest,  capital  is 
e  profits  made  by  the  property,  at  the  option  of  its  wrongf«"7 
aer   are  as  applicaole  to  this  case  as  to  that  last  in-  temPloyed  i 
vestigated;  but  there  is  in  this  case  an  additional  rea-  ££*  a 

•  so  charging   him,  for  it  is  a  well-established 
that  no  trustee  shall  himself  derive  profit  from  the 

the  trust  property  (q). 
There  remains  for  consideration  the  mixed  and  dim-  4.  Mixed 

»  m  which  a  trustee  has  improperly  employed  cases-con- 
,rust  property  in  a  trade  carried  on  by  himself  in  8tr«ctive 

-ship  with  others  who  are  not  trustees      The  lia   trusts' 
y  of  the  trustee  in  this  case  to  be  charged  (at  the  5  J 
ion  of  the  cestui  que  thfst)  with  interest  or  with  the 
a  which  he  (the  trustee)  has  derived  from  the  use 
>  trust  property  is  well   established  (r);1  but  it 
sometimes  been   considered  that  he  ought  to  be 
3  with  all  the  proQts  made  by  the  firm  by  means 


.  wo.  '    "  R"  in  15  Beav-  392'  and  ** 

(o)  As  in  Booth  v.  Parkes,  Beatty,  444 

e    *     p      ut  he  cannot  have 


p&      ut  he  cannot  have  both'  see  Heath- 

f.(  &  |ee6M  t0  the  liabilifcy  of  the  trustee>  ^cker  v.   Somes,  2 


Idw^r8  V-  Foxa111'.15  Beav-  388,  where  the  trustee  was 
ith  compound  interest  at  5  per  cent.      See   Lord  Sel- 
)bservations  ou  this  case  in  Vyse  v.  Foster,  L.  R    7  H 


1  Sequin's  Appeal,  103  Pa.  St.   139  (1883). 
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of  the  trust  property.     This  view  is  apparently  based 
upon  the  ground  that  the  profits  are  accretions  to  the 
trust  property  ;  and  that  the  trustee  is  as  much  liable 
for  them  as  for'  the  property  itself  ;  and  that  he  is  no 
discharged  from  this  liability  by  the  circumstance  t 
he  has  divided  the  profits  with  his  co-partner^    But 
plausible  as  this  view  is,  it  must  be  remembered  th 
Lthe  case  now  supposed  the  profits  have  not  all  bee 
earned  or  received  by  the  trustee    but  by  himself  a 
others,  and  that  he  is  not  in  a  position  to  make  t 
refund  their  shares  of  the  profits  yielded  by  the  trust 
property.     It  would  therefore  be  highly  unjust  to  m 
the  trustee  accountable  for  more  than  his  own  share  J 
such  profits  ;  and  this  view  has  been  adopted  by  th< 
courts  of  appeal  both  in  England  a^Scotla1nd>^,,1 

*  The  same  considerations  lead  to  the  conclusion  tl 
a  co-trustee  who  is  not  himself  a  member  of 
deriving  profit  from  the  use  of  the   trust  money,  a 
who  consequently  does  not  himself  derive  any    profit 
7rom  that  use,  is  not  accountable  for  any  of  the  profit, 
yielded  by  the  trust  property  (t). 
7  Lastly,  we  have  to  consider  the  position  of  the  pd 
ners  wifo  are  not  trustees,  but  who   have  shared  I  th 
profits  derived  from  the  use  of  the  trust  property.    A 
Aspect  to  them,  the  first  thing  to  ascertain  is  whet 
thev  are  personally  implicated  in  any  breach  o 
for'if  nott  thev  are  under  nonliability  in  respect  o 
profits  inquestion-indeedAhey  may  not  evenbelttfl 
to  make  good  the  trust  money  (it).     But  if  :  they  hav 
traded  with  the  trust  money  knowing  that  its  emplo 
ment  in   trade  was  a  breach  of  trust  they  incur 
same  liabilities  in  respect  of  it  as  if  they  were  th 
selves  trustees.     Consequently  they  become  jointly  an, 
severally  liable  as  well  for  the  ^st  property  it.elf  as 


this  subet  iThe  Law  Quarterly 


(t)  See  Vyse  t'.  Foster,  infra,  p.  534. 


,  1887,  p.  i 


[S  Set'acPcormngly,  Flocton  t.  Banning,  8  Ch.  323,  note,  infra, 
p.  530. 

'  Sequin's  Appeal,  supra  ;  Long  v.    Magestre,  1  Johns. 
305  (1814). 
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which  they  are  all  parties  (y).     It  has,  indeed,  been  Bk.  III. 

'ted  whether  there  is  any  joint  and  several  liability  ChaP-  10- 
regards  profits,  and  whether  the  non-  trustee  part-  Sect  6' 
ners  are  liable  for  more  than  the  trust  property  and  in- 
terest (z). 

Assuming  that  a  person  is  entitled  to  an  account  of  Pr^ticai 
a  made  by  the  use  of  his  property  in  trade,  it  is  difficulty  in 
ausly  often  extremely  difficult   to  ascertain  these  carrying  out 
profits.     To  take  the  ordinary  case  of  surviving  part    the  foreg°ing 
ners  continuing  to  trade  with  the  capital  of  a  deceased  prmciPles- 
partner,  great  difficulty  will  be  found  in  arriving  at 
the  share  of  profits  to  which  the  executors  of  the  de 
ceased  are  entitled. 

It  is  very  easy  to  say  they  can  be  calculated  by  the 
9  of  three—  as  the    whole  capital   is  to  the  whole 
its   so  is  the  *  late  partner's  share  in  the  capital  [  *  525] 
bis  share  of  the  profits—  but  this  assumes  that  the 
3  m  question  have  been  made    by  capital  only 
its,  and  very  large  profits,  may  be  made    by  skill 
i  an  extensive  connection,  with  little  or  no  capital  - 
d  even  if  there  be   capital,  the  profits  may  be  at' 
liable  less  to  it  than  to  other  matters,  and  it  may 
3  impossible  to  determine  with  any  precision  the  ex- 
o  which  the  capital  has  contributed  to  therealisa- 
>n  of  the  profits  obtained  (a).     Special  inquiries  on 
is  subject,  therefore,  are  almost  always    necessary, 
It  can  be  shown  that,  having  regard  to  the  nature 
•  business  or  other  circumstances,  the  profits  which 
been  made  cannot  be  justly  attributed  to  the  use 
ie  capital  or  assets  of  the  late   partner,  his  prima 
icw  right  to  share  such  profits  will  be  effectually  re- 
butted. * 

The  extent  of  the  liability  to  account  for  subsequent  Willett  « 
s  was  elaborately  discussed  by  the  late  V.-C  Wie-  Blanford.' 

i  m  Willett  v.  Blanford  (b),  and  the  conclusion  ar- 

6  by  him  was,  that  no  general  rule  could  be  laid 

upon  the  subject,  and  that  every  case  must   de- 

on  its  own  circumstances.      "The   nature  of  the 


!. 
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[  *  526] 


Bankruptcy. 
Crawshay  v. 
Collins. 


trade,  the  manner  of  carrying  it  on,  the  capital  em- 
ployed, the  state  of  the  account  between  the  late  part- 
nership and  the  deceased  partner  at  the  time  of  his 
death,  and  the  conduct  of  the  parties  after  his  death, 
may  materially  affect  the  rights  of  the  parties."  This 
conclusion  of  the  Vice-Chancellor  was  entirely  in  ac- 
cordance with  previous  decisions  (c),  and  has  been  ap- 
proved by  subsequent  judges;  and  in  conformity  there- 
with several  cases  have  since  been  decided,  in  which 
profits  acquired  after  the  death  of  a  partner  were  held 
to  belong  wholly  to  those  by  whose  labour  they  had 
been  made.  An  element  of  uncertainty  is  thus  intro- 
duced into  an  already  difficult  and  complicated  branch 
of  law,  and  renders  it  extremely  embarrassing;  but  it 
is  hoped  that  the  foregoing  attempt  to  explain  its  prin- 
ciples may  tend  to  introduce  more  certainty  in  their 
future  application. 

*  Passing  now  to  the  decisions,  to  which  the  fore- 
going observations  are  intended  to  serve  as  an  intro- 
duction, the  right  to  an  account  of  profits  subsequent 
to  a  dissolution  will  be  found  distinctly  laid  down  in 
the  following  cases. 

The  first  case  of  importance  on  the  subject  is  Craw- 
shay  v.  Collins  (d).  There  one  partner  had  become 
bankrupt,  and  the  solvent  partners  had  carried  on  the 
business  without  paying  out  the  bankrupt's  share  of 
the  assets,  and  an  inquiry  was  directed  with  a  view  to 
ascertain  whether  profits  made  subsequently  to  the 
bankruptcy  were  made  by  the  application  of  the  funds 
which  then  constituted  the  capital  of  the  concern  (e), 
or  by  the  application  of  any  other,  and  what  funds; 
and  the  master  was  directed  to  distinguish  between 
capital  and  stock  in  trade  (/).  The  object  of  this  in- 
quiry was  to  ascertain  whether  the  profits  made  after 
the  dissolution  were  actually  made  by  the  application 
of  the  funds  that  belonged  to  the  bankrupt  as  a  mem- 
ber of  the  partnership  (g).  And  it  appearing  that 
such  profits  were  made,  it  was  held  by  Lord  Eldon, 

(c)  See  in  particular  Lord  Eldon's  observations  on  Crawshay 
r.  Collins,  in  Jac.  pp.  622  and  297,  and  2  Russ.  330. 

(d)  15  Ves.  218  ;    1J.  &  W.  267  ;  and  2  Russ.  325.     The  de- 
cision in  15  Ves.  218.  was  afterwards  said  by  Lord  Eldon  not  to 
have  gone  to  the  extent  ordinarily  supposed.     See  Jac.  296  and 
622,  and  2  Russ.   330.     Brown  v.  Vidler,  cited  in   15  Ves.   223, 
and  2  Russ.  340,  is  an  earlier  case  in  point.     See,  too,  Brown  v. 
Litton,  1  P.  W.  141,  and  10  Mod.  20  ;  Hammond  v.  Douglas,  5 
Ves.  539. 

(e)  15  Ves.  218. 
(/)  1J.  &  W.  267. 
fir)  2  Russ.  337. 
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and  afterwards  by  Lord  Lyndhurst  (on  a  re-hearing),  Bk.  III. 
that  the  assignees  had  a  right  to  a  share  of  these  pro-  Chap.  10. 

fits,  and  that  the  account  could  not  stop  until  the  claims  J^__j 

of  the  assignees  were  satisfied.  The  bankrupt  was 
originally  entitled  to  three-eighths  of  the  partnership 
assets,  and  although  he  was  indebted  to  the  firm,  so 
that  the  sum  actually  payable  to  him  was  less  than 
three-eights  of  the  net  assets  of  the  firm,  and  although 
the  continuing  partners  had  brought  in  a  large  addi- 
tional capital  since  the  bankruptcy,  still  the  assignees 
were  held  entitled  to  be  credited  throughout  with  three- 
eighths  of  the  profits,  being  debited  with  what  the 
bankrupt  owed.  The  decree  in  this  important  case  de 
clared  that  the  three-eighth  parts  or  shares  of  the  bank- 
rupt in  the  partnership  ought  to  be  considered  as  con- 
tinuing notwithstanding,  and  after,  his  bankruptcy; 
and  *  that  the  assignees  were  entitled  to  three-eighth  [  *  527] 
parts  of  the  profits  which  had  been  already  reported  to 
have  been  made;  and  three-eighth  parts  of  such  further 
profits  as  (on  taking  the  further  accounts  thereby  di- 
rected) should  appear  to  have  been  made  (h). 

So,  in  Brown  v.  De  Tastet  (i),  where  one  partner  died  Death, 
and  the  survivor  carried  on  the  partnership  business,  Brown  r. 
without  accounting  for  the  share  of  the  deceased  to  his  De  Tastet. 
administratrix,  an  account  was  directed  at  the  suit  of 
the  administratrix,  not  only  of  the  dealings  and  trans- 
actions of  the  partners  up  to  the  death  of  the  deceased 
partner,  but  also  of  the  property  of  the  deceased  in  the 
hands  of  the  surviving  partner,  and  of  all  profits  and 
gains  made  by  him  by  means  of  such  property. 

Yates  v.  Finn  (A:)  is  another  case  of  the  same   sort;  Yates  v. 
and  there  the  surviving  partner  was  decreed  to  account  Finn, 
for  the  profits  made  by  means  of  the  capital  of  the  de- 
ceased partner,  but  was  allowed  a  proper  sum  for  man- 
aging the  business. 

The  rule  established  in  these  cases  has  been  applied  other 
in  a  variety  of  instances;  e.  g.,  where  a  managing  part-  instances, 
ner  had  continued  the  business  after  the  period  fixed 
for  the  dissolution  and  winding  up  of  the  partnership  (Z) ; 

(h)  2  Russ.  347. 

(i)  Jac.  284.  It  is  said  in  2  M.  &  K.  658,  that  this  case  was 
affirmed  by  the  House  of  Lords,  and  after  all  to  have  been  aband- 
oned by  the  plaintiff,  who  found  it  impossible  to  work'  out  the 
decree.  See,  too,  Featherstonhaugh  v.  Turner,  25  Beav.  382; 
Smith  v.  Everitt,  27  ib.  446;  Booth  v.  Parks,  1  Moll.  465,  and 
Beatty,  444. 

(k)  13  Ch.  D.  839. 

(1)  Parsons  v.  Hayward,  31  Beav.  199,  affirmed  on  appeal,  4 
De,  G.  F.  &  J.  474. 
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where  a  partner  bad  become  lunatic  and  the  firm  had 
been  dissolved,  but  the  business  had  been  continued  by 
the  other  partners,  and  they  had  not  paid  out  the  capi- 
tal of  the  lunatic  partner  (m);  where  partners  had 
agreed  to  dissolve  aud  to  have  the  partnership  business 
wound  up,  and  its  assets  got  in  and  converted  by  a 
third  person,  and  one  of  the  partners  nevertheless  car- 
ried on  the  business  in  the  meantime  for  his  own  bene- 
fit (n);  where  a  mining  partnership  had  been  dissolved, 
but  one  of  the  partners  had  obtained  a  renewed  lease  of 
the  mine,  and  had  continued  to  work  it  for  his  own  ben- 
efit (o).1 

*In  the  foregoing  cases  it  will  be  observed  there  was 
no  relation  of  trustee  and  cestui  que  trust  (as  distin- 
guished from  that  of  late  partnership)  subsisting  be- 
tween the  persons  who  made  the  profits  and  those  who 
were  held  entitled  to  share  them.  But  even  where  there 
is  no  true  relation  of  trustee  and  cestui  que  ti*ust,  part- 
ners continuing  to  carry  on  business  without  coming  to 
an  account  with  their  late  partner,  or  those  who  repre- 
sent him,  are  liable  to  be  charged  either  with  the  profits 
made  by  the  use  of  his  capital,  or  with  interest  on  it  at 
5Z.  per  cent.,  at  the  option  of  those  to  whom  such  capi- 
tal belongs  (p) ;  but  in  taking  an  account  of  subsequent 
profits,  the  partner  by  whose  exertions  they  have  been 
made  is  usually  allowed  compensation  for  his  trouble  (q), 
iinless  he  is,  in  the  proper  sense  of  the  word,  a  trustee, 
and  guilty  of  a  breach  of  trust,  when  no  such  compen- 
sation is  allowed  (r). 

The  rights  of  the  legatees  and  next  of  kin  of  a  de- 
ceased partner  against  his  executors  where  they  are 
themselves  surviving  partners  or  have  themselves  be- 

(m)  Mellersh  v.  Keen,  27  Beav.  236. 

(n)  Turner  v.  Major,  :i  Giff.  442. 

(o)  Featherstonhaugh  v.  Fenwick,  ITVes.  298.  See,  too,  Clem- 
ents v.  Hall,  2  De  G.  &  J.  173. 

(p)  Booth  r.  Parks,  1  Moll.  465,  and  Beatty,  444.  See,  also, 
Clements  v.  Hall,  2  De  G.  &  J.  186;  Toulmin  v.  Copland,  2  Ph. 
711,  reversing  S.  C.  4  Ha.  41. 

(q)  Yates  v.  Finn,  13  Ch.  D.  839;  Brown  v.  DeTastet,  Jac.  284. 
See,  also,  ib.  623;  Featherstonhaugh  v.  Turner,  25  Beav.  382; 
Mellersh  v.  Keen,  27  ib.  242. 

(•/•)  Stocken  v.  Dawson,  6  Beav.  371,  and  9  ib.  247;  Burden  v. 
Burden,  1  V.  &  B.  170.  See,  however,  Cook  v.  Collingridge.  Jac. 
622,  623. 

1  For  instances  of  the  application  of  this  rule  see  Brown's  Ap- 
peal, 89  Pa.  St.  139  (1879);  Hay's  Appeal.  91  Pa.  St.  265  (1879); 
Freeman  v.  Freeman,  136  Mass.  260  (1884);  Potter  v.  Moses,  1  R. 
I.  430  (1850);  Goodburn  v.  Stevens,  5  Gill.  1  (1847);  Chittenden 
v.  Witbeck,  50  Mich.  401  (1883) ;  Fitzpatrick  v.  Flaunagau,  106 
U.  S.  648  (1882). 
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come  partners  since  his  death,  are  illustrated  by  the  fol-  Bk.  III. 
lowing  decisions.  Chap.  10. 

In  Cook  v.  Collingridge  (s),  the  executors  of  a  de-  _ 
ceased  partner  sold  their  testator's  share  to  the  surviv-  Cook  v.  Col- 
ing  partners,  who  resold  it  to  one  of  the  executors.    The  liDoridge- 
sale  was  set  aside  at  the  instance  of  a  legatee,  and  an 
account  of  profits  made  subsequently  to  the  death  of 
the  deceased  partner  was  decreed,  although  the  money 
paid  for  the  testator's  share  was  not  continued  in  the 
business. 

In  Toicnend  v.  Townend  (t),  three  brothers,  A.,  B.,  Towneml  r. 
C.,  were  in  partnership,  under  articles  by  which  it  was  Townend. 
provided  that  the  capital  of  the  partners  should  not  be 
withdrawn  until  the  *  expiration  of  seven  years  from  [  *  529] 
that  date;  that  in  case  of  the  death  of  one  of  the  part- 
ners within  that  term,  a  valuation  of  his  share  should 
be  made,  and  that  the  surviving  partners  should  pay  to 
his  representatives  the  amount  of  such  valuation  within 
three  years  from  the  said  term  of  seven  years,  and  in 
the  meantime  give  sufficient  security  for  the  same  by  a 
mortgage  of  a  competent  part  of  the  partnership  prop- 
erty. It  was  also  provided  that  it  should  not  be  law- 
ful for  the  representatives  to  commence  any  action  for 
recovering  payment  of  the  share  of  the  deceased,  until 
the  end  of  three  years  after  the  expiration  of  the  term 
of  ten  years,  nor  to  claim  any  participation  in  the  pro- 
fits made  after  the  day  up  to  which  the  valuation  was 
made;  the  expressed  intention  being  that  the  repre- 
sentatives of  the  partner  dying  should  take  5Z.  per 
cent,  on  the  value  of  the  share  in  lieu  of  profits.  It 
was  further  provided  that  nothing  should  prejudice  the 
right  of  the  representatives  within  the  term  of  seven 
years,  to  take  any  proceedings  in  order  to  obtain  a  fair 
valuation,  or  to  obtain  and  enforce  the  mortgage  secur- 
ity. In  April,  1844,  A.  died,  having  by  will  devised 
his  real  and  personal  estate  to  B.,  C.  and  D.  upon  trust, 
to  raise  the  sum  of  1 2,000 1.  and  invest  the  same  in 
government  or  real  security,  and  apply  the  proceeds 
towards  the  maintenance  and  education  of  the  plaintiff, 
his  then  infant  daughter,  and  accumulate  the  surplus 
at  compound  interest;  and  upon  his  daughter  attain- 
ing twenty-one,  to  pay  the  accumulations  to  her,  and 
to  stand  possessed  of  the  capital  on  trust  to  pay  her 
the  proceeds  during  her  life.  The  testator's  estate  con- 

(s)  Jac.  607.  See  the  decree  in  27  Beav.  456.  Stocken  v.  Daw- 
son,  9  Beav.  239,  and  on  appeal  17  L.  J.  Ch.  282,  was  a  somewhat 
similar  case. 

(0  1  Giff.  201. 
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Bk.  III.          raisted  almost  entirely  of  his  share  in  the  partnership. 
Chap.  10.        jn  December,  1844,  a  valuation  was  made,  by  which 

_f!!_l__! the  testator's  share  was  ascertained  to  be  20,OOOZ.  and 

upwards.  In  June,  1853,  being  more  than  ten  years 
from  the  date  of  the  articles,  certain  hereditaments, 
consisting  of  freeholds,  leaseholds,  and  machinery  (part 
of  the  partnership  assets)  were  mortgaged  by  B.  to  C. 
and  D.,  as  a  security  for  the  12,OOOZ.  (u).  The  plain- 
tiff came  of  age  in  1857,  and  in  1858,  B.  and  C.  ren- 
dered to  her  an  account  of  the  trust  funds,  in  which 
they  debited  her  with  various  items  for  maintenance 
[  *  530]  and  education,  with  5Z.  per  *  cent,  interest  thereon,  and 
credited  her  with  the  sum  of  1 2,000 1.  and  interest  at 
5Z.  per  cent,  with  yearly  rests,  up  to  the  1st  May,  1853, 
and  thenceforth  with  interest  at  4Z.  per  cent,  with 
yearly  rests.  The  plaintiff,  however,  insisted  that  the 
12,OOOZ.  had  been  continued  in  the  partnership  busi- 
ness, and  she  filed  a  bill  against  B.,  C.,  and  D.,  for  an 
account  of  the  profits  made  in  the  partnership  business 
on  the  sum  of  12,OOOZ.  from  the  testator's  death,'  and 
for  payment  of  what  should  be  found  due  to  the  plain- 
tiff, alleging  that  the  mortgage  was  an  improper  secur- 
ity. The  Court  held,  1,  That  the  plaintiff  was  entitled 
to  an  account  of  the  legacy  of  1 2,000 Z.,  with  interest  at 
5Z.  per  cent,  from  one  year  after  the  testator's  death  up 
to  the  1st  January,  1849  (ten  years  from  the  date  of 
the  articles),  and  with  compound  interest  on  the  sur- 
plus, after  allowing  for  sums  expended  for  her  mainte- 
nance and  education ;  2,  that  the  plaintiff  was  entitled 
to  an  account  of  the  profits  made  by  the  partners  from 
the  1st  January,  1849,  on  the  balance  found  due  for 
the  principal  at  that  date,  with  interest  at  5Z.  per  cent, 
and  annual  rests ;  3,  that  she  was  entitled  to  a  decree  for 
payment  of  what  should  be  so  found  due;  and,  4,  that 
the  entry  of  the  sum  of  12,OOOZ.  in  the  account  furnish- 
ed by  B.  and  C.  must  be  taken  as  conclusive  against 
them  that  they  had  such  a  sum  in  their  hands.  It  was 
considered  that  the  mortgage  had  not  the  effect  of  with- 
drawing the  12,OOOZ.  from  the  business:  it  was  part  of 
a  plan  for  keeping  the  money  in  the  business;  and  the 
12,OOOZ.  ought  not  to  have  been  left  on  the  security  of 
property  from  which  the  trustees  ought  to  have  re- 
covered it. 

Macdonald  v.      In   Macdonald  v.   Richardson   (x),  a  partner  died, 
Richardson,    leaving  his  co-partner  and   another  person  his  execu- 

(w)  The  property,  so  far  as  it  could  be  regarded  as  an  author- 
ised security,  was  not  an  adequate  security  for  12,000/. 
(*)  1  Giff.  81.     See,  also,  Docker  v.  Somes,  2  M.  &  K.  655 
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tors,  and  the  co-partner  executor  afterwards  took  other  Bk.  Ill 
persons  into  partnership  with  him.     The  testator's  as-  ChaP-  10. 
sets  having  been  kept  in  the  business,  the  legatees  filed  Sect  6' 
a  bill  against  the  executors,  and  them  only,  claiming 
an  account  of  profits  since  their  testator's  death:  and  a 
decree  was  made  in  their  favour  (y) 

In  FlocUon  v.  Sunning  (z)   a  partner  died,  leaving  Flockton  ,. 
s  wife  *  his  executrix,  and  having  directed  her  to  get  Banning. 
in  his  estate  and  invest  it  for  the  benefit  of  herself  and  [  *5^1J 

She  wound  up  the  partnership  in  which  her 
husband  was  engaged,  but  continued   to  carry  on  the 
business  with  his  capital,    in   partnership  with  other 
persons   who  knew  that  in  so  doing  she  and  they  were 
committing  a  breach  of  trust  (a).     A  bill  was  filed  by 
some  of  the  children  against  her  and  her  co  partners 
seeking  to  make  them  jointly  and  severally  liable  for 
the  trust  estate  employed  in  the  business,  and  for  the 
profits  made  by  its  use  ;  and  a  decree  to  that  effect  was 
Bade  and  was  affirmed  on  an  appeal  by  the  wife's  part- 
This  case  was  decided  on  the  principle  that  the 
s  partner's  were  clearly  implicated  in  the  breach 
trust  committed  by  her,  and  were  jointly  and  sev- 
erally responsible  with  her  for  the  trust  estate  and  all 
the  profits  made  thereby.     The  widow's  capital  was 
trust   Property  ;   there  was  no  loan   as   in   Stroud  v. 
•T\  V'  uU<Lthe  widow's  capital  became  part  of  the 
Jitalof  the  firm;  and  she  and  her  co-partners  wrong- 
fully traded  with  it  (c).     Both  L.  J.  Wood  and  the  L. 
J.  Selwyn  agreed  that  a  mere  loan,  although  in  breach 
trust,   would  not  involve  liability  to  account   for 
profits,  but  that  trust  property  which'  was  traded  with 
trustee  m  partnership  with   others,  could  not  be 
regarded  as  a  loan  (d). 

The  right  of  the  cestuique  trust  against  his  trustee  or>i 
m  these  cases  is  to  an  account  of  profits  made  by  him  thte  cales 
by  the  use  of  the  trust  property,  or  at  the  option  of  the 

(y)  It  is  not  quite  clear  whether  the  executor,  who  was  a  part- 
ner, was  ordered  to  account  for  more  profits  than  he  received  or 

ind  th^t'JS  "?te^  Jhe  Writer  was  cou°sel  for  the  appellants, 

"88" 


indemnif>  them  aSainst  the  conse- 
(fi)  28  Beav.  130,  ante,  p.  521. 

fl??!™1^6  this  case  with  Vvse  "•  Foster,  L.  K.  7  H.   L    318 
and  8  Ch.  309,  noticed  in  infra,  p.  534.  ' 

(d)  See,  also,  as  to  this,  Travis  v.    Milne,  9  Ha.   141    where 
however,  interest  only  was  ordered  to  be  paid. 
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Bk.  III.          cestui  que  trust  to  simple  interest  at  ol.   per  cent   (e)  ; 

Chap.  10.        or  jn  special  cases  to  compound  interest  (/). 

_! *  The  next  class  of  cases   which  it  is  necessary  to 

[*532J  notice,  is  that  in  which  surviving  or  continuing  part- 
ners were  held  not  liable  to  account  for  profits  made 
after  dissolution. 

Simpson  v.          The  first  of  these  was  Simpson  v.    Chapman    (g). 

Chapman.  There  three  persons  were  partners  as  bankers.  The 
bank  was  in  such  good  credit  as  to  render  no  capital 
necessary  for  the  purpose  of  carrying  it  on.  One  of 
the  partners  died,  leaving  his  son,  one  of  the  surviving 
partners,  and  a  third  person,  his  executors.  At  the 
time  of  his  death  the  assets  of  the  bank  exceeded  its 
liabilities.  The  estate  of  the  deceased  was  a  creditor 
of  the  bank  to  the  extent  of  his  share,  viz.,  one-third 
of  its  net  assets,  but  there  was  a  much  larger  sum 
owing  from  his  estate  to  the  bank  on  his  overdrawn 
private  account.  The  son,  being  also  an  executor  of 
the  deceased,  was  admitted  as  a  partner  in  the  bank, 
and  the  business  was  carried  on  by  the  son  and  surviv- 
ing partners,  but  the  amount  of  the  deceased's  share  in 
the  business  was  never  paid  out,  or  separated  from  the 
monies  of  the  bank.  Considerable  profits  were  made 
by  the  new  partnership,  and  of  these  the  son,  as  part- 
ner, received  his  share.  A  suit  was  instituted  for  the 
administration  of  the  estate  of  the  deceased,  but  to 
such  suit  the  executors  alone  were  defendants,  and  a 
decree  was  made  charging  the  son.  and  the  surviving 
partner,  who  was  an  executor,  in  respect  of  the  profits 
of  the  bank  from  the  death  of  the  deceased,  paid  to  the 
son,  so  far  as  such  profits  had  accrued  from  the  assets 
of  the  deceased  employed  in  the  partnership.  This  part 
of  the  decree  was  appealed  from  and  reversed,  and  one 
of  the  grounds  for  the  reversal  was,  that  the  profits 
acquired  after  the  death  of  the  deceased  could  not  be 
attributed  to  the  use  made  of  his  capital.  If  the  debt 
due  from  him  to  the  bank  were  omitted  from  its  assets, 
the  bank  was  at  his  death  insolvent.  The  deceased  had 
no  capital  in  it  in  the  ordinary  sense  of  the  word,  and 
all  the  profits  which  had  accrued  were  attributable  to 

(e)  Heathcote  r.  Hulme,  1  Sac.  &  W.  122. 

(f)  If  the  trustee's  duty  is  to  call  in  the  money  and  accumu- 
late the  income,  he  will  be  charged  with  compound  interest ; 
there  may  possibly  be  other  grounds  for  so  charging  him".'     See 
Jones  v.  Fossil,  15  Beav.  388;  Williams  v.  Powell,  ib.  461,  and 
Lord  Selborne's  observations  in  Vyse  v.  Foster,  L.  R.  7  H.L.  346. 

(g)  4  De  G.  M.  &  G.  154.     This  case  is  the  more  important  as 
the  non-liability  to  account  for  subsequent  profits  was  decided 
on  the  hearing  of  the  cause. 
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the  connection  and  reputation  of  the  bank.     It  was  Bk.  III. 
urged  that  the  son,  who  had  received  one-third  of  the  Chap.  10. 
profits,  and  who  could  net  distinguish  how   much  of 


them  was  attributable  to  his  character  *  of  executor,  [  *  533] 
and  how  much  belonged  to  him  in  his  individual  char- 
acter as  partner,  ought  to  be  charged  with  the  whole. 
But  it  was  held  that  this  principle  did  not  apply,  inas- 
much as  he  did  not  carry  on  the  business  as  an  execu- 
tor, but  in  his  own  separate  and  individual  right,  con- 
ceiving that  he  was  entitled  so  to  carry  it  on. 

Another  case  of  the  same  class  was  Wedderburn  v.  Wedderburn 
Wedderburn  (h}.  There  three  persons  were  partners  v.  Wedder- 
as  merchants;  one  died,  leaving  the  other  two  and  his  burn- 
widow  his  executors.  The  surviving  partners  alone 
proved  the  will,  and  they  drew  up  an  account  of  the 
partnership  assets  and  credited  the  estate  of  the  de- 
ceased with  a  certain  sum  as  his  share  in  the  concern, 
but  this  share  was  never  separated  from  the  assets  of 
the  continuing  firm.  Several  changes  afterwards  took 
place  in  the  new  firm,  and  then  a  suit  was  instituted  by 
persons  interested  in  the  estate  of  the  deceased  partner, 
against  the  executors  and  surviving  partners  of  the  de- 
ceased, praying  for  an  account  of  his  estate,  and  for  an 
account  of  the  gains  and  profits  made  by  carrying  on 
the  partnership  after  his  death.  A  decree  was  made 
directing  an  account  of  the  personal  estate  of  the  de- 
ceased partner;  and  of  the  dealings  and  transactions  of 
the  firm  up  to  his  death ;  and  of  what  at  that  time  was 
the  value  of  his  interest  in  the  concern;  and  of  the 
profits  of  the  trade  carried  on  by  the  succeeded  firms; 
and  of  the  monies  which  were  from  time  to  time  taken 
out  of  the  concern,  and  applied  on  account  of  the 
estate  of  the  deceased;  and  of  the  amount  of  capital 
from  time  to  time  employed  in  the  said  firms  respec- 
tively (i).  It  appeared  that  at  the  death  of  the  de- 
ceased the  assets  of  the  firm  consisted  almost  entirely 
of  debts  due  to  it;  that  it  was  impossible,  except  at  a 
great  sacrifice,  to  get  in  these  debts  in  a  short  time; 
that  if  an  attempt  had  been  made  to  wind  up  the  affairs 
of  the  concern  at  the  death  of  the  deceased,  the  assets 
of  the  firm  would  not  have  sufficed  to  discharge  its  lia- 
bilities; and  that  the  ultimate  solvency  of  the  firm  was 
attributable  to  the  cautious  and  prudent  conduct  of  the 
surviving  partners,  and  to  their  having,  from  time  to 
time,  provided  large  sums  of  money  to  meet  *  pressing  [  *  5341 
liabilities  (k).  It  thus,  in  fact,  appeared  that  the  pro- 

(h)  2  Keen,  722;  4  M.  &  Cr.  41;  and  22  Beav.  84. 
(i)  2  Keen,  752.  (k)  See  22  Beav.  84. 
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Bk.  III.  fits  made  since  the  death  of  the  deceased  were  made  by 
Chap.  10.  the  cre£iit  and  connection  of  the  house,  arid  by  the 
'  reputation,  skill,  and  ability  of  the  surviving  and  later 

partners,  and  were  not  attributable  to  the  surplus  as- 
sets of  the  firm  in  which  the  deceased  had  a  share.  It 
further  appeared  that  the  share  of  the  deceased  had 
been  preserved  entirely  by  the  prudent  management  of 
the  executors,  and  would  have  been  certainly  reduced 
to  nothing  if  they  had  wound  up  the  affairs  of  the 
house  in  the  ordinary  way,  or  had  thrown  the  estate  of 
the  deceased  into  Chancery.  Under  all  the  circumstances 
of  the  case  it  was  therefore  held  that  as  by  the  part- 
nership articles  the  plaintiffs  had  no  interest  in  the 
good- will  of  the  concern,  they  were  not  entitled  to  par- 
ticipate in  the  profits  made  by  the  successive  firms,  so 
far  as  those  profits  were  attributable  to  the  good-will 
and  connection  in  trade  of  the  old  firm;  and  that  their 
share  in  any  profits  attributable  to  any  other  source  was 
covered  by  interest  on  the  amount  at  which  the  share  of 
the  deceased  had  been  valued. 

Vyse  r.  Lastly,  in  Vyse  v.  Foster  (I),  the  partnership  articles 

Foster.  provided  that  on  the  death  of  a  partner  the  amount  of 

his  share  should  be  ascertained  and  be  paid  out  with 
interest,  by  instalments,  running  over  two  years.  A 
partner  died  leaving  three  executors,  one  of  whom  was 
a  surviving  partner.  The  share  of  the  deceased  was 
ascertained;  it  was  not,  however,  paid  out  at  the  end  of 
two  years,  but  was  kept  in  the  business,  which  was  car- 
ried on  for  many  years,  first  by  one  and  then  by  two  of 
the  executors,  with  other  persons.  The  continuing 
firms  paid  interest  on  the  capital  of  the  deceased  partner, 
and  all  the  persons  beneficially  interested  in  his  estate, 
except  the  plaintiff,  acquiesced  in  this  arrangement. 
The  plaintiff,  soon  after  coming  of  age,  demanded  her 
share  of  the  estate  of  the  deceased,  and  also  the  profits 
made  by  its  employment  in  the  business.  The  firm 
paid  her  the  principal  sum  due  to  her,  with  compound 
[  *  535]  interest,  at  61.  per  cent.,  but  declined  to  account  *  to  her 
for  any  profits.  She  thereupon  filed  a  bill  against  the 
executors,  and  them  alone,  for  an  account  of  the  profits. 
A  decree  was  made  in  her  favour,  and  the  defendants 
were  declared  liable  for  all  the  profits  made  by  the  suc- 
cessive firms,  by  the  use  of  her  share  of  the  deceased 
partner's  estate.  The  court  of  appeal,  however,  reversed 

(7)  8  Ch.  309,  and  L.  R.  7  H.  L.  Ca.  318.  The  case  came  again 
before  the  court  as  to  the  mode  of  ascertaining  the  amount  due 
to  the  deceased,  see  10  Ch.  236.  See  the  Law  Quarterly  Review 
for  1887,  p.  211. 
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this  decision,  and  held  that  although  there  had  been  Bk.  III. 
technically  a  breach  of  trust  in  not   paying  out  the  Chap.  1°- 

capital  of    the  deceased  partner   as   provided  by   the    ec  '   ^ 

partnership  articles,  still  the  plaintiff  could  not  possi- 
bly be  entitled  to  charge  the  defendants  in  the  suit,  as 
constituted,  with  more  profits  than  they  had  themselves 
received;  and  as  the  evidence  showed  that  they  had 
acted  throughout  with  perfect  fairness,  the  court  of 
appeal  refused  even  an  account  of  these  profits,  and  held 
that  under  all  the  circumstances  of  the  case  the  plain- 
tiff was  only  entitled  to  her  share  of  the  testator's 
estate,  with  the  compound  interest  at  5Z.  per  cent, 
which  had  been  offered  to  her.  The  decision  in  this 
case  is  extremely  important,  as  it  decided,  1,  that  the 
clause  in  the  partnership  articles  was  binding  both  on 
the  executors  of  the  deceased  partner  and  on  the  sur- 
viving partners,  although  one  of  them  was  also  an  execu- 
tor; 2,  that  the  amount  due  to  the  estate  of  the  deceased 
was  in  effect  a  loan  to  the  survivors,  and  its  non-pay- 
ment at  the  time  and  in  manner  prescribed  by  the  arti- 
cles of  partnership  did  not  entitle  the  plaintiff  to  any 
profits,  but  only  to  interest;  3,  that  even  if  the  plain- 
tiff's claim  to  profits  could  have  been  sustained,  the 
executor  who  was  not  a  partner,  would  not  have  been 
liable  for  such  profits;  and  4,  that  the  executors  who 
were  partners  would  not  have  been  liable  for  more  pro- 
fits than  they  respectively  themselves  received  (m). 

The  law  upon  the  subject  under  consideration  is  still  Observations 
in  an  unsettled  state.     Undoubtedly  a  person  Ought  not  on  the  fore- 
to  be  permitted  to  retain   for  his  own   use,  gains  ac-  going  cases, 
quired  by  the  unlawful  employment  of  another's  prop- 
erty; and  it  would  certainly  not  be  conducive  to  justice 
if  there  were  no  power  to   compel  a  discovery  of  the  r  #  536] 
amount  of  the  gains   so  made,  and  payment  *  of  that 
amount  by  the  wrong-doer   (n).     At  the  same  time, 
owing  to  the  extreme  difficulty  of  taking  an  account  of 
subsequent  profits,  so  far  as  they  are  attributable  only 
to  one  particular  source,  the  tendency  of  the  courts  in 
modern  times  appears  to  be  rather  in  favour  of  not  ex- 
ercising than  of  exercising  the  power  alluded  to,  except 
in  cases  of  gross  fraud  or  breach  of  trust  (o).     In  such 

(m)  See,  as  to  this,  Flockton  v.  Bunning,  8  Ch.  323,  note,  ante, 
p.  530,  and  the  observations  of  Lord  Cairns  in  L.  R.  7  H.  L.  333,  4. 

(n)  See  the  admirable  judgment  of  Lord  Brougham  in  Docker 
v.  Somes,  2  M.  &  K.  672. 

(o)  Judgments  for  an  account  of  profits  after  dissolution  are 
fearfully  oppressive  ;  and  the  writer  is  not  aware  of  any  instance 
in  which  such  a  judgment  has  been  worked  out  and  has  resulted 
beneficially  to  the  person  in  whose  favour  it  was  made. 
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Bk.  III.  cases,  however,  the  Court,  will  exert  itself  to  the  utmost, 
Chap.  10.  an(j  the  efforts  which  it  will  make  in  order  to  prevent 
persons  from  deriving  advantage  from  their  own  wrong, 
cannot  be  better  illustrated  than  by  the  case  of  Feather- 
Featherston-  stonhaugh  v.  Turner  (p).  The  profits  of  the  partner- 
haugh  r.  ship  business  there  arose  entirely  from  th&  skill  and 
Turner.  reputation  of  the  partners,  who  were  medical  gentle- 

men. In  order  to  ascertain  the  share  of  the  deceased 
in  the  profits  made  after  his  death  by  the  surviving 
partner,  an  inquiry  was  directed  whether  any  and  what 
profits  made  since  the  death  of  the  deceased  were  at- 
tributable to  or  derived  from  persons  who  had  become 
customers  by  reason  of  the  deceased  having  been  a 
partner,  and  it  was  considered  that  the  surviving  part- 
ner was  liable  to  pay  what  might  be  found  due  on  tak- 
ing that  account,  after  deducting  a  liberal  allowance  to 
him  for  his  time,  knowledge,  and  expenses  in  realizing 
the  profits  in  question. 

With  respect  to  the  evidence  upon  which  the  accounts  are  to  be  taken. 

Evidence  on       As  regards  the  partnership  books.     These  being  ac- 
which  cessible  to  all  the  partners,  and  being  kept  more  or 

accounts  are  iess  under  the  surveillance  of  them  all,  are  primd  facie 
evidence  against  each  of  them,  and,  therefore,  also  for 
any  of  them  against  the  others  (q).1  But  entries  made 
by  one  partner  without  the  knowledge  of  the  other  do 
not  prejudice  the  latter  as  between  *  himself  and  his 
co-partner  (r)  ;2  and  where  a  surviving  partner  drew 
up  an  account  which  he  furnished  to  the  executors  of 

(p)  25  Beav.  382. 

(j)  See  Lodge  v.  Prichard,  3  De  G.  M.  &  G.  906,  and  Smith  v. 
The  Duke  of  Chandos,  2  Atk.  158,  and  Barn.  412.  But  see  the 
observations  of  L.  J.  Turner,  in  Stewart's  case,  1  Ch.  587. 

(r)  Hutcheson  v.  Smith,  5  Ir.  Eq.  117.  See,  also.  Reeve -r. 
Whitmore,  2  Dr.  &  Sm.  446,  where  it  was  held  that  although 
books  kept  by  a  person  may  be  used  against  him  as  showing 
what  he  has  received,  he  is  not  entitled  to  use  them  in  his  own 
favour  to  show  what  he  has  paid. 

1  Dunnell  v.  Henderson,   23  N.  J.   Eq.  174  (1872) ;  Lambert  v. 
Griffith,  44  Mich.   65  (1880);  Withers  v.   Withers,  8  Pet.   355 
(1834) ;  Kitner  v.  Whitlock,  88  111.  513  (1877)  ;  Tucker  r.  Peaslee, 
36  N.  H.  167  (1858)  ;  Wheatley   v.  Wheeler,  34   Md.  62  (1870)  ; 
Fairchild  v.  Fairchild,  64  N.  Y.  471  (1876)  ;  Topliff  r.  Jackson, 
12  Gray,  565  (1859).     In  Saunders  v.  tfuval.  19  Tex.  476  (18.77), 
it  was  held  that,  to  make  the  books  evidence  against  a  partner, 
it  must  be  shown  that  he  actually  inspected  them. 

2  Banks  v.  Biuney,  5  Mason.  176  (1828);  Wheatley  v.  Wheeler, 
34  Md.  62  (1870).     The  books  are  evidence  themselves.     It  is 
not  necessary  to  prove  their  entries  by  vouchers.      Powers  v. 
Dickie,  49  Ala.  81  (1873);  Brick  house  v.  Hunter,   4  Hen.   &  M. 
(Va.)  363  (1809). 
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his  late  partner,  it  was  held  that  such  account  was  ad-  Bk.  III. 
missible  against  the  partner  who  furnished  it,  and  that  ^     $• 

the  executors  were  not  bound,  by  using  it  against  hirn, ! '. 

to  admit  its  correctness  throughout  (s).1 

Where,  in  consequence  of  the  loss  of  books  and  doc-  Special  direc- 
uments,  an  account  cannot  be  taken  in  the  usual  way,  tion.s  on  tnis 
special  directions  will  be  given  as  to  the  mode  in  which 
the  accounts  shall  be  taken  and  vouched.     The  power 
to  give  such  a  direction  is  expressly  conferred  by  Ord. 
XXXIIL,  r.  3  (*). 

The  ludgment  for  an  account  usually  directs  that  all  Production 

4*  1  1  J? 

parties  shall  produce  on  oath  all  books  and  papers  in  X)kS)  &c- 
their  custody  relating  to  the  taking  of  the  accounts.  If 
any  partner  has  kept  accounts  relating  to  the  partner- 
ship in  private  books  of  his  own,  he  must  produce  such 
books;  for  he  should  have  kept  his  private  accounts 
elsewhere,  if  he  did  not  want  them  to  be  seen  (u). 
After  a  dissolution  new  books  are  generally  opened; 
but  if  they  relate  to  the  accounts  which  have  to  be 
taken,  they  must  be  produced  (x) ;  and  even  if  a  part- 
ner not  before  the  Court,  objects  to  their  production, 
it  is  by  no  means  clear  that  his  objection  will  pre- 
vail (y).  As  between  partners  *  and  their  representa-  [  *  538] 
tives,  material  documents  must  be  produced,  though  they 
may  be  privileged  as  between  them  and  other  persons  (z). 

If  a  partner  has  books  or  accounts  in  his  possession,  Consequence 
and  he  will  not  produce  them,  an  account  may,  never-  of  non-pro- 
. I d notion.. 

(s)  Morehonse  v.  Newton,  3  De  G.  &  Sm.  307. 

(/)  This  rule  was  framed  on  15  &  16  Viet.  c.  86,  $  54,  repealed 
by  46  &  47  Viet.  c.  49,  $  3.  See,  as  to  the  old  practice,  Rowley 
).  Adams,  7  Beav.  395;  Millar  v.  Craig,  6  ib.  444;  Turner  r. 
Corney,  5  ib.  515;  Adley  r.  The  Wbitstable  Co.,  17  Ves.  327. 
See  the  decree  in  Stainton  v.  The  Carrou  Co.,  24  Beav.  363.  Spe- 
cial directions  were  only  given  when  necessary.  See  Lodge  v. 
Prichard,  3  De  G.  Mac.  &  G.  906;  Ewart  v.  Williams,  7  ib.  68. 
The  Bankers'  Books  Evidence  Act,  42  &  43  Viet,  c.  11.  facili- 
tates the  procuring  of  evidence.  See  on  it,  Harding  v.  Williams, 
14  Ch.  D.  197  (which  query);  Be  Marshfield,  32  Ch.  D.  499, which 
was  varied  on  appeal;  Arnott  v.  Hayes,  36  Ch.  D.  731. 

(it)  Pickering  v.  Pickering,  25  Ch.  D.  247;  Toulmin  v.  Cop- 
land, 3  Y.  &  C.  Ex.  655;  Freeman  v.  Fairlie,  3  Mer.  43.  Lib- 
erty will  be  given  to  seal  up  those  parts  which  are  sworn  not  to 
relate  to  the  matters  in  question  in  the  suit,  ante,  p.  507. 

f.r)  Hue  v.  Richards,  2  Beav.  305.     See  the  last  note. 

('//')  See  Freeman  r.  Fairlie,  3  Mer.  43.     But  see  ante,  p.  503. 

(z)  See  Brown  v.  Perkins,  2  Ha.  540,  where  the  excuse  of  pro- 
fessional confidence  was  set  up. 

1  An  account  stated  by  a  partner  on  the  dissolution  of  the 
partnership,  admitting  his  indebtedness  to  the  firm  is  evidence 
against  him,  although  unsigned.  Jessup  o.  Cook,  6  N.  J.  L.  434 
(1798). 

*  16   LAW  OF   PARTNERSHIP. 
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Hk.  III.          tbeless,  be  arrived  at  by  presuming  everything  against 
Chap.  10.        him.     Thus,  in  a  case  where  an  account  was  directed 

! at  the  suit  of  the  representatives  of  a  deceased  partner 

against  the  surviving  partner,  and  the  latter  would  not 
produce  the  books  necessary  to  enable  the  Master  to 
take  the  accounts,  the  Master  estimated  the  net  profits 
at  10Z.  per  cent,  on  the  capital  employed,  and  the  Court, 
on  exceptions  to  his  report,  confirmed  it,  adding  that  if 
he  had  set  the  net  profits  down  at  20Z.  per  cent,  his  re- 
port would  have  been  equally  confirmed  (a).1 

Accountants.  The  Court  has  power  to  employ  professional  account- 
ants to  assist  it  in  taking  accounts,  and  the  Court  may 
act  on  their  report  (6). 


Injunctions 
and  re- 
ceivers. 


539] 


2.   Of  injunctions. 

In  order  to  prevent  a  partner  from  acting  contrary  to 
the  agreement  into  which  he  may  have  entered  with  his 
co-partners,  or  contrary  to  the  good  faith  which,  inde- 
pendently of  any  agreement,  is  to  be  observed  by  one 
partner  towards  his  co-partner,  it  is  sometimes  neces- 
sary for  a  Court  to  interfere  either  by  granting  an  in- 
junction against  the  partner  complained  of,  or  by  tak- 
ing the  affairs  of  the  partnership  out  of  the  hands  of 
all  the  partners,  and  entrusting  them  to  a  receiver  or 
receiver  and  manager  of  its  own  appointment. 

These  two  modes  of  interference  require  to  be  con- 
sidered separately,  for  they  are  not  had  recourse  to 
indiscriminately.  The  appointment  of  a  receiver,  it  is 
true,  always  operates  as  an  injunction,  for  the  Court 
will  not  suffer  its  officer  to  be  interfered  *with  by  any 
one(c);  but  it  by  no  means  follows  that  because  the 
Court  will  not  take  the  affairs  of  a  partnership  into  its 

(a)  Walmsley  v.  Walmsley,  3  Jo.  &  Lat.  556;  and  see  Gray  v. 
Haig,  20  Beav.  219. 

(b)  See  Jud.  Act,  1873,  §  56,  57,  and  Ord.  xxxiii.  r.  2;   xl.  r. 
10;  lv.  r.  19;  and  see  Hill  v.  King,  1   N.  R.  341,  L.  C.;    Ford  v. 
Tynte,  2  De  G.  J.  &  Sin.    127;    Re  London,    Birmingham,   and 
Bucks.  Rail.  Co.,  6  W.   R.    141.      As  to  production  to  account- 
ants,  &c.,  see  ante,  p.  504. 

(c)  See  Helmore  v.  Smith  (No.   2),  35  Ch.  D.  449.     However, 
the  Court  will  often  grant  an  injunction  as  well  as  a  receiver,  to 
mark  its  sense  of  the  impropriety  of  the  conduct  of  those  it  spe- 
cially restrains,  see  per  V.  -C.  Kindersley,  in  Evans  v.  Coventry, 
3  Drew.  82. 


1  If  the  partner  whose  duty  it  is  to  keep  the  books  of  the  fir 
does  it  so  carelessly  that  he  is  unable  to  give  an  account  of  pro 
fits,   he  can  be  charged   with  interest  at  least  in  their  stead. 
Pearce  v.  Pearce,  77  111.  281  (1875). 
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own  hands,  it  will  not  restrain  some  one  or  more  of  the  Bk.  III. 
partners  from  doing  what  may  be  complained  of  (d}.  ^hap'  10> 
Whatever  doubt  there  may  formerly  have  been  upon 


the  subject,  it  is  clear  that  an  injunction  will  not  be  Injunction 
refused  simply  because  no  dissolution   of  partnership  granted 
is  sought  (e).1     Where  a  partner  who  had  been  suffer-  Dissolution 
ing  from  temporary  insanity  had  recovered,  but  was  is  sought, 
excluded  by  his  co  partners,  from  the  management  of  Restoring 
the  affairs  of  the  partnership,  the   Court  restored  him  excluded 
to  his  position  in  the  firm   by  granting  an  injunction  partner, 
restraining  the  other   partners    from  preventing  him 
from  transacting  the  business  of  the  partnership  (/). 

Again,  in  England  v.  Curling  (gr),  a  partnership  had  Restraining 
been  entered  into,  for  a  term  of  years  which  had  not  improper 
expired.  One  of  the  partners  insisted  on  a  dissolution  ac  s' 
and  retired  from  the  partnership,  and  entered  into 
another  partnership,  which  assumed  the  name  of  the 
old  firm,  opened  the  letters  addressed  to  it,  and  circu- 
lated notice  of  its  dissolution.  But  on  a  bill  filed  by 
the  continuing  partners  of  the  old  firm  against  their 
co-partner  and  the  other  members  of  the  new  firm,  the 
Court  granted  an  injunction  restraining  the  retired  co- 
partner from  carrying  on  business  with  his  new  part- 
ners or  any  other  persons  except  his  old  co- partners, 
until  the  expiration  of  the  term  ;  and  restraining  his 
new  partners  from  carrying  on  business  with  him,  or 
otherwise,  in  the  name  of  the  old  firm,  and  from  re- 
ceiving or  opening  letters  addressed  to  it,  and  from 
interfering  with  its  property ;  and  restraining  the 
retired  partner  from  publishing  or  circulating  any 
notice  of  the  dissolution  of  the  old  firm,  before  the 
expiration  of  the  term  for  which  it  had  been  entered 
into. 

*  So  in  Hall  v.  Hall  (h),  a  partnership  for  twenty-one  |"  *  540] 

(d)  See  Hall  v.  Hall,  3  Mac.  &  G.  85.  Hal1  *'  HalL 

(e)  See  Jud.   Act,    1873.  §  25,  cl.   8,  in  addition  to  the  cases 
below. 

(f)  Anon.,  Z.  o.  X.,  2  K.  &  J.  441. 

(g)  8  Bear,  129.     See,  too,  Warder  v.  Stilwell,  3  Jnr.  N.  S.  9. 
(h)  12  Beav.  414,  20   ib.  139,  and  3  Mac.  &  G.  79.     See.  also, 

Blisset  v.  Daniel,  10  Ha.  493. 

1  Thus  a  partner  will  be  restrained  from  appropriating  the 
firm's  property  to  the  payment  of  separate  debts.  Stockdale  v. 
Ullery,  37  Pa.  St.  486  (1860);  Converse  v.  McKee,  14  Texas,  20  . 
(1855);  or  from  misusing  it,  in  violation  of  the  articles,  New  v. 
Wright,  44  Miss.  202  (1870);  or  from  breaches  of  the  partnership 
articles.  Howell  v.  Harvey,  5  Ark.  270  (1843).  If  one  partner 
threaten  or  attempt  to  sell  the  assets  of  the  firm  in  fraud  of  his 
associates,  he  will  be  restrained  by  injunction.  Sloan  v.  Moore, 
37  Pa.  St.  217  (1860);  Halstead  r.  Shepard,  23  Ala.  558  (1853). 
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Bk.  III. 
Chap.  10. 
Sect.  6. 


Clements  r. 
Norris. 


Where  one 
partner  seeks 
to  drive  the 
others  to  a 
dissolution. 


In  j  unction 
•where  the 
partnership 
is  determin- 
able  at 
will. 


Glassington 
v.  Thwaites. 
[  *  541] 


years,  determinable  on  twelve  months'  notice  by  either 
party  (i),  was  entered  into  by  the  plaintiff  and  the 
defendant  ;  disputes  arose,  and  the  defendant  wholly 
excluded  the  plaintiff  from  the  partnership  business. 
The  plaintiff  tiled  a  bill  praying  that  the  articles  might 
be  performed,  and,  amongst  other  things,  for  an  injunc- 
tion, but  not  for  a  dissolution.  An  injunction  was 
granted,  restraining  the  defendant  from  applying  any 
of  the  monies  and  effects  of  the  co-partnership,  other- 
wise than  in  the  ordinary  course  of  business,  and  from 
obstructing  or  interfering  with  the  plaintiff  in  the  exer- 
cise or  enjoyment  of  his  rights  under  the  partnership 
articles.1 

Again  in  Clements  Norris  (k),  a  partner  who  insisted 
on  carrying  on  a  branch  of  the  partnership  business 
against  the  will  of  his  co-partner  was  restrained  from 
so  doing.  The  lease  of  the  place  of  business  had  ex- 
pired and  the  plaintiff  declined  to  renew  it  or  to  concur 
in  taking  any  other  place. 

These  authorities  show  that  where  a  partnership  is 
not  determinable  at  will,  those  partners  who  are  de- 
sirous of  carrying  on  the  business  in  the  proper  way 
will  be  protected  by  the  Court  from  the  unwarranted 
acts  of  a  co-partner,  whose  only  object  may  be  to  force 
the  others  to  submit  to  him  or  to  agree  to  a  disso- 
lution (I). 

Where  the  partnership  is  determinable  at  will,  there 
is,  it  is  said,  more  difficulty  in  interfering  if  a  dissolu- 
tion is  not  sought  ;  for,  supposing  the  Court  to  in- 
terfere, the  defendant  may  immediately  dissolve  the 
partnership  (ra).  But  supposing  him  to  do  so,  an  in- 
junction will  not  necessarily  be  futile,  inasmuch  as  so 
long  as  it  continues  in  force,  the  defendant  is  rendered 
powerless  for  evil,  and  a  notice  by  him  to  dissolve  the 
partnership  cannot,  per  se,  operate  as  a  dissolution  of 
the  injunction.  In  Glassington  v.  Thwaites  (n),  the 
plaintiff,  who  was  one  of  the  proprietors  of  the  Morn- 
ing Herald,  obtained  an  *  injunction  restraining  his 
co-partners  who  were  also  proprietors  of  the  English 

~  (i)  See  20  Beav.  139. 

(*)  8  Ch.  D.  129. 

(I)  See,  too,  Fairthorne  v.  Weston,  3  Hare,  387. 

(m)  See  Peacock  v.  Peacock,  16  Ves.  49;  Miles  p.  Thomas,  9  Sim. 
606. 

(n)  1  Sim.  &  Stu.  124. 

1  For  instance,  of  injunctions  in  the  case  of  an  excluded  part- 
ner see  Van  Keuren  v.  Trenton  Locomotive  Mfg.  Co.  13  N.  J.  Eq. 
302(1861);  Rutland  Marble  Co.  r.  Ripley,  10  Wall,  339(1870); 
Pirtle  v.  Penn,  3  Dana,  247  (1835). 
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/ 

Chronicle  (in  which,  however,  the  plaintiff  had  no  in-  Bk.  III. 
terest),  from  publishing  in  the  latter  paper  any  infor-  Qhi!:p'fi10' 

mation  obtained  at  the  expense  of  the  former  until  it '' 

should  have  been  first  published  in  the  Morning  Herald. 
So  in  Morris  v.  Colman  (o),  one  of  the  proprietors  of  Morris  r. 
the  Haymarket    Theatre  was  restrained   from    acting  c°lman- 
contrary  to  the  articles  of  partnership,  by  writing  plays 
for  other  theatres.  Again,  where  a  partner  had  agreed  not  Homfray  v. 
to  sell  his  share  without  first  offering  it  to  the  other  part-  Fothergill. 
ners,  an  injxmction  to  restrain  a  sale  was  granted  (p). 
It  does  not  appear  from  the  reports  of   these  cases 
whether  the  partnerships  were  partnerships  at  will  or 
not ;  but  supposing  them  to  have  been  merely  partner- 
ships at  will,  it  is  clear  that  the  injunctions  were  far 
from  valueless. 

In  an  action  instituted  for  the  purpose  of  having  a  injunction 
partnership  dissolved,  or  of  having  an  account  taken  in  actions 
after  a  partnership  has  been  dissolved,  it  has  never  been  *?r  dissolu- 
doubted  that  an  injunction  will  be  granted  to  restrain   lon' 
one  of  the  partners  from  doing  any  act  which  will  im- 
pede the  winding  up  of  the  concern  (q).     For  example, 
one  partner  will  be  restrained  from  carrying  on  the  con 
cern  for  any  other  purpose  than  winding  up  (r)  ;  from 
damaging  the  value  of  the  good-will  if  it  ought  to  be 
sold  for  the  benefit  of  all  (s)  ;  from  getting  in  the  assets 
if  he  is  likely  to  misapply  them  (t)  ;  a  surviving  part- 
ner will  be  restrained  from  improperly  ejecting  the  rep- 
resentatives of  his  deceased  co-partner  (u)  :  and  they, 
on  the  other  hand,  will  be  restrained  from  making  any 
improper  use  of  partnership  property,  the  legal  estate 
of  which  may  happen  to  be  in  them  (x).1     *  So  a  sur-  [  *542] 
viving  partner  will  be  restrained  from  disposing  of  or  get- 


(o)  18  Ves.  437. 

(p)  Homfrey  v.  Fothergill,  1  Eq.  567. 

(q)  A  person  who  only  shares  profits  is  by  no  means  necessarily 
in  the  same  position  as  a  partner  in  these  respects,  see  Walker 
v.  Hirsch,  27  Ch.  D.  460. 

(r)  See  De  Tastet  v.  Bordenave,  Jac.  516. 

(a)  Turners.  Major,  3  Gift.  442;  Bradbury  v.  Dickens,  27Beav. 
53.  In  the  last  case  the  defendant  was  advertising  the  discon- 
tinuance of  a  partnership  perodical  of  which  he  was  the  editor. 

(t)  O'Brien  v.  Cooke,  Ir.  Eep.  5  Eq.  51;  there  the  plaintiff  was 
allowed  to  get  them  in,  indemnifying  the  defendant  against 
costs,  &c. 

(u)  Elliot  v.  Brown,  3  Swanst.  489,  n. ;  Hawkins  v.  Hawkins, 
4  Jur.  N.  S.  1045. 

(x)  Alder  v.  Fouracre,  3  Swanst.  489. 

1  A  partner  will  be  restrained  from  publishing  letters  received 
from  his  co-partner  in  regard  to  the  firm's  business.  Roberts  v. 
McKee,  29  Ga.  161  (1859.) 
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ting  in  the  partnership  assets,  if  he  has  already  been 
guilty  of  breaches  of  trust  with  reference  to  them  (y). 
But  a  surviving  partner  will  not  be  restrained  from  con- 
tinuing to  carry  on  business  in  the  name  of  himself  and 
his  deceased  co-partner  unless  so  to  do  is  contrary  to 
his  own  agreement,  or  the  good-will  is  a  saleable  asset 
of  the  firm  (z).  Again,  in  an  action  for  a  dissolution, 
a  partner  will  be  restrained  from  improperly  interfer- 
ing with  or  obstructing  the  partnership  business  (a)  ; 
from  drawing,  accepting,  or  endorsing  bills  of  exchange 
in  the  partnership  name  for  other  than  partnership  pur- 
poses (6)  :  from  getting  in  debts  owing  to  the  firm  (c); 
from  withholding  the  partnership  books  (d)  ;  and  gen- 
erally on  a  dissolution  one  partner  will  be  restrained 
from  injuring  the  property  of  the  firm  (e). 

So  the  Court  will  interfere  by  injunction  to  protect 
partners  from  interference  of  persons  claiming  the 
share  of  a  late  co-partner,  by  reason  of  his  death,  or 
bankruptcy,  or  under  an  execution  (/). 

So  after  a  dissolution  the  Court  constantly  interferes 
by  injunction  to  restrain  breaches  of  special  agreements 
entered  into  between  the  partners  ;  such  for  example 
as  agreements  *not  to  carry  on  business  (g),  not  to  get 
in  debts  of  the  firm  (/i),  not  to  divulge  a  trade  secret  (i). 
So,  if  a  partner  retires,  and  assigns  his  interest  in  the 
partnership,  and  in  the  good- will  thereof,  to  the  con- 

(y)  Hartz  v.  Schrader,  8  Ves.  317. 

(z)  See  on  this  subject,  ante,  pp.  437,  448. 

(a)  Smith  v.  Jeyes,  4  Beav.  503;  Charlton  ?;.  Poulter,  19  Ves. 
148,  n. 

(6)  Williams  v.  Bingley,  2  Vern.  278,  note,  and  Coll.  Part.  233; 
Jervis  v.  White,  7  Ves.  412;  Hood  v.  Aston,  1  Russ.  412.  In  the 
two  last  cases,  the  injunction  restrained  maid  fide  indorsees  for 
value  from  parting  with  or  negotiating  the  securities. 

(c)  Read  v.  Bowers,  4  Bro.  C.  C.  441. 

(d)  Taylor  v.  Davis,  3  Beav.  388,  note;  Greatrex  v.  Greatrex, 
1  De  G.  &  Sm.  692;  Charlton  v.  Poulter,  19  Ves.  148,  n. 

(e)  See  Marshall  v.  Watson,  25  Beav.  501,  where  an  injunction 
to  restrain  a  partner  from  publishing  the  accounts  of  the  firm, 
•was  under  special  circumstances  refused.     See,  also,  as  to  mak- 
ing slanderous  statements  and  diverting  letters,  Hermann  Loog 
*.  Bean,  26  Ch.  D.  306,  a  case  of  agency,  but  applicable  to  part- 
nerships. 

(/)  See  as  to  assignees  in  bankruptcy,  Allen  v.  Kilbee,  4  Madd. 
464;  Fraser  v.  Kershaw,  2  K.  &  J.  496;  Davidson  v.  Napier,  1 
Sim.  297;  Freeland  v.  Stausfield,  2  Sm.  &  G.  479.  As  to  sheriffs, 
Bevan  v.  Lewis,  1  Sim.  376;  Newell  v.  Townsend,  6  ib.  419,  and 
ante,  p.  356  et  seq.  As  to  executors,  Phillips  v.  Atkinson,  2  Bro. 
C,  C.  272. 

(g]  Whittaker  v.  Howe,  3  Beav.  383. 

(A)  Davis  v.  Ainer,  3  Drew.  64. 

(i)  Morrison  v.  Moat,  9  Ha.  241. 
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tinuing  partners,   he  will   be  restrained   from  recom-  Bk.  III. 
mencing  or  carrying  on  business  in  such  a  way  as  to 
lead  people  to  suppose  that  he  is  the  successor  of  or 
still  connected  with  the  old  firm  (k). 

Although  injunctions  to  restrain   actions    are    now  injunction  to 
abolished,  it  may  be  useful  to  observe  that  where  sur-  restrain 
viving  partners  gave  the  executors  of  their  late  part-  fftions  on 
ner  a  bond  for  the  amount  of  his  share,  the  amount  of  Of  Unsettled 
which  had  not  been  ascertained,  an  action  on  the  bond  accounts, 
was  stayed  on  its  being  shown  that  if  the  partnership 
accounts  were  taken  it  would  appear  that  the  surviving 
partners  had  already  paid  too  much  (I).     But  an  action 
for  the  balance  of  a  settled  account  would  not  be  re- 
strained merely  because  there  were  other  unsettled  ac- 
counts between  the  parties  (m);  nor  would  a  court  of 
equity  interfere  to  prevent  a  shareholder  of  a  company 
who  was  a  creditor  of  that  company  from  executing  a 
judgment  obtained  against  it  by  him  as  a  creditor  (n). 

Before  leaving  this  subject,  it  is  necessary  to  make  a  injunction  in 
few  observations  on  the  kind  of  misconduct  which  will  case  of 
ioduce  the  Court  to  grant  an  injunction  against  one  misconduct, 
partner  at  the  suit  of  another.     Mere  squabbles  and  im- 
proprieties arising  from  infirmaties  of  temper,  are  not 
considered  sufficient  ground  for  an  injunction  (o) ;  but  if 
one  partner  excludes  his  co-partner  from  him  his  right- 
ful interference  in  the  management  of  the  partnership 
affairs,  or  if  he  presists  in  acting  in  violation  of  the 
*  partnership  articles  on  any  point  of  importance,  or  so  [  *  544] 
grossly  misconducts  himself  as  to  render  it  impossible 
for  the  business  to  be  carried  on  in  a  proper  manner, 
the  Court  will  interfere  for  the  protection  of  the  other 
partners  (p).     "\Vhere,  however,  the  partner  complain- 
ed of  has  by  agreement  been  constituted    the    active 
managing  partner,  the  Court  will  not  interfere  with  him 

(k)  Churton  v.  Douglas,  Johns.  174,  ante,  p.  441.  See,  also, 
Hookham  v.  Pottage,  8  Ch.  91,  and  Hermann  Loog  v.  Beau,  26 
Ch.  D.  306,  as  to  making  injurious  statements. 

(/)  Jackson  v.  Sedgwick,  1  Swanst.  460.  See,  also.  Gold  v. 
Canham,  1  Ch.  Ca.  311,  and  2  Swanst.  325,  note. 

(m)  See  Preston  v.  Strutton.  1  Aus.  50,  andRawsonr.  Samuel, 
Cr.  &  Ph.  172. 

(n)  Rheam  r.  Smith,  2  Ph.  726  ;  Hardinge  r.  Webster,  1  Dr. 
&  i-jrn.  101  ;  and  see  Hammond  v.  Ward,  3  Drew.  103. 

(o)  See  Marshall  v.  Colrnan,  2  J.  &  W.  266  ;  Smith  v.  Jeyes,  4 
Bear.  503  ;  Lawson  v.  Morgan,  1  Price,  307  ;  Cofton  r.  Homer, 
5  Price,  537;  Warder  v.  Still  well,  3  Jur.  N.  S.  9. 

(p)  See  post,  book  iv.  ch.  1,  \  2.  In  Anderson  v.  Wallace,  2 
Moll.  540,  one  of  several  partners  who  horsed  a  mail  coach  was 
restrained  from  horsing  it  on  the  ground  that  he  did  it  so  badly 
as  to  imperil  the  business  of  the  concern. 
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unless  a  strong  case  be  made  out  against  him  (q) ;  nor 
will  the  Court  restrain  a  partner  from  acting  as  such, 
merely  because  if  he  is  known  so  to  do,  the  confidence 
placed  in  the  firm  by  the  public  will  be  shaken  (r), 

It  need  scarcely  be  observed  that  a  partner  who  seeks 
an  injunction  against  his  co- partner  must  himself  be 
able  and  willing  to  perform  his  own  part  of  any  agree- 
ment which  he  seeks  to  restrain  his  co-partner  from 
breaking  (s);  and  the  plaintiff's  own  misconduct  may 
be  a  complete  bar  to  his  application,  however  wrong 
the  defendant's  conduct  may  have  been  (t).  As  stated 
by  Lord  El  don  in  Const  v.  Harris,  a  partner  who  com- 
plains that  his  co  partners  do  not  do  their  duty  to 
him,  must  be  ready  at  all  times,  and  offer  to  do  his  duty 
to  them  (M). 

In  consequence  of  the  liability  which  attaches  to  a 
person  who  holds  himself  out  as  a  partner  with  others, 
and  of  the  danger  run  by  a  person  who  is  'held  out  as  a 
partner  with  others,  even  although  it  may  not  be  with 
his  consent,  a  Court  will,  it  seems,  interfere  and  restrain 
a  person  from  holding  out  another  as  partner  with 
him,  without  the  authority  of  that  other  (x). 

*3.   Of  receivers. 


Object  of  The  object  of  having  a  receiver  appointed  by  the 

having  a  Court  is  to  place  the  partnership  assets  under  the  pro- 
receiver,  tection  of  the  Court,  and  to  prevent  everybody,  except 

the  officer  of  the  Court,  from  in  any  way  intermeddling 
and  manager,  with  them.1  The  object  of  having  a  manager  is  to  have 

the  partnership  business  carried  on  under  the  direction 

(q)  See  Lawson  v.  Morgan,  1  Price,  303  ;  Waters  v.  Taylor,  15 
Ves.  10.  See,  also.  Walker  v.  Hirsch,  27  Ch.  D.  460. 

(r)  Anon.,  2  K.  &  J.  441. 

(s)  Smith  v.  Fromont,  2  Swanst.  330. 

(t)  Littlewood  v.  Caldwell,  11  Price,  97,  where  an  injunction 
-was  refused,  because  the  plaintiff  had  taken  away  the  partner- 
ship books. 

(«)  CoD3t  v.  Harris,  T.  &  E.  524. 

(x)  See  Routh  v.  Webster,  10  Beav.  501  ;  Bullock  v.  Chapman, 
2  De  G.  &  Sm.  211  ;  Troughton  v.  Hunter,  18  Beav.  470.  Com- 
pare Banks  v.  Gibson,  34  Beav.  566.  In  Dixon  v.  Holden,  7  Eq. 
488.  an  injunction  was  granted  to  restrain  the  publication  of  a 
statement  that  the  plaintiff  was  a  member  of  a  bankrupt  firm. 

1  Upon  giving  satisfactory  security  that  he  will  pay  his  co-part- 
ner his  share  in  the  firm  assets,  a  partner  who  has  possession  of 
them  has  been  left  in  charge,  where  he  had  contributed  the  greater 
part  of  the  capital  and  the  appointment  of  a  receiver  would  in- 
jure the  business.  Delov.  Banks,  101  Pa.  St.  458  (1882J;  Pop- 
per v.  Scheider,  38  How.  Pr.  34  (1869). 
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of  the  Court,  a  receiver,   unless  he  is  also  appointed  Bk.  III. 
manager,  has  no  power  to  carry  on  the  business.  Chap.  10. 

Courts  of  Justice  are  by   no  means  anxious  to  take    e**'  G" 
upon  themselves  the  management  of  a  partnership  busi-  Receivers  in 
ness,  and  they  will,  it  is  said,  never  do  so,  save  with  a  actio.ns  not 
view  to  a  dissolution  or  final  winding  up  of  the  affairs  ^^"^tion 
of  the  concern.     In  the  well-known  case  of   Const  v.  £ollst  (, 
Harris  (y),  Lord  Eldon  intimated  that  a  receiver  might  Harris, 
be  appointed  in  a  suit  where  a  decree  could  be  made  for 
carrying  on  the   concern  according   to   some    specific 
agreement  between  the  parties,  as  well  as  in  a  suit  for 
a  dissolution  and  winding  up;  and  in  that  very  case  a 
receiver  was  appointed,  although  no  dissolution    was 
prayed  by  the  bill.      The  receiver  there  appointed  was,  Receiver  and 
however,  in  no  sense  a  manager,  but  merely  a  person 
nominated  to  receive  money  coming  in  from   certain 
quarters,  and  to  apply  it  in  the  manner  agreed  upon  in 
the  partnership  articles.     If  the  appointment  of  a  re- 
ceiver does  not  involve  the  appointment  of  a  manager, 
Const  v.  Harris  is  a  clear  authority  to  show  that  a  re- 
ceiver may  be  obtained  in  an  action  not  seeking  a  dis- 
solution of  the  partnership;  the  later  cases  are  not  op- 
posed to  this.     But  the  writer  is  not  aware  of  any  in- 
stance in  which  an  action  or  suit  has  been  instituted  for 
the  purpose  of  continuing  a  partnership,  and  in  which  the 
Court  has  appointed  a  receiver  and  manager;  and  in 
Hall  v.  Hall  (z)  Lord  Cottenham  decided  that  in  such 
a  suit  no  such  appointment  could  be  made.     Roberts  v.  Roberts  r. 
Eberhardt  (a)  is  to  the  same  effect.     There  the  *plaintiff  F  ^ 
and  the  defendants  were  partners  in  a  colliery,  the  plain-  •- 
tiff  being  the  managing  partner.     Disputes  arose  be- 
tween the  plaintiff  and  the  defendant,  and  the  former 
filed  a  bill  for  an  account  and  a  receiver,   but  did  not 
ask  for  a  dissolution.     The  Vice-Chancellor,  on   a  mo- 
tion by  the  plaintiff  for  a  receiver,  refused  the  motion 
on  the  ground  that  the  object  of  the  suit  was  to  insure 
a  continuance  of  the  partnership,  and  not  to  bring  it  to 
a  close.     As  was  said   by  Lord   Eldon,  the  Court  will 
not,  by  appointing  receivers,  take  upon  itself  the  man- 
agement of  every  trade  in  the  kingdom;  nor  will  it  take 
upon  itself  the  management  of  any  partnership  busi- 
ness, save  with  a  view  to  its  final  winding  up  (&).1 

(y)  Turn.  &  R.  517.  See,  further,  as  to  managers  as  distin- 
guished from  receivers,  Gardner  v.  Lond.  Chat,  and  Dover  Rail. 
Co.,  2  Ch.  201 ;  Re  Manchester  and  Milford  Rail.  Co.,  14  Ch.  D.  653. 

(z\  3  Mac.  &  G.  79.  (a)  Kay,  148. 

(b)  See  Goodman  v.  Whitcomb,  1  Jac.  &  W.  589;  Harrison  v. 

1  It  must  appear  that  there  is  a  right  to  a  dissolution  and  wind- 
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The  Judicature  Act,  1873,  s.  25,  cl.  8,  may  perhaps 
render  it  easier  than  formerly  to  obtain  a  receiver  in 
partnership  actions;  but  this  has  not  yet  been  decided. 

It  is  not,  however,  necessary,  in  order  to  induce  the 
Court  to  interfere,  that  the  plaintiff  should  in  his  ac- 
tion expressly  ask  for  a  dissolution:  for  the. Court  will 
entertain  an  application  for  a  receiver  if  the  object  of  the 
action  is  to  wind  up  the  partnership  affairs,  and  the  ap- 
pointment of  a  receiver  and  manager  is  sought  with  that 
view.  Thus,  in  Sheppard  v.  Oxenford  (c),  which  has 
been  already  referred  to,  the  Court  granted  an  injunc- 
tion and  appointed  a  receiver  and  manager  (d).  No 
dissolution  was  expressly  asked  for,  but  the  whole  ob- 
ject of  the  suit  evidently  was  to  wind  up  the  company, 
and  have  its  assets  applied  in  liquidation  of  its  liabilities. 

Again,  ih  Evans  v.  Coventry  (e),  the  members  of  two 
societies,  or  rather  it  would  seem  of  one  society,  hav- 
ing two  branches  of  *  business,  viz.,  a  loan  branch,  and 
an  insurance  branch,  filed  a  bill  for  the  purpose  of  hav- 
ing the  funds  of  the  societies  made  good  by  the  default- 
ing directors,  and  of  having  the  accounts  investigated, 
the  affairs  of  the  societies  wound  up  if  necessary,  and 
their  assets  in  the  meantime  protected  by  the  appoint- 
ment of  a  manager  and  receiver.  It  was  proved  that 
some  of  the  funds  had  already  been  made  away  with  by 
the  secretary;  and  a  manager  and  receiver  was  appointed 
to  protect  what  remained  until  the  hearing  of  the  cause, 
upon  the  ground  that  the  plaintiffs  had  an  interest  in 
the  funds  in  question,  and  that  those  funds  were  in 
danger  of  being  lost. 

Armitage,  4  Madd.  143;  Hall  v.  Hall,  3  Mac.  &  G.  79;  Smith  v. 
Jeyes,  4  Beav.  503;  Waters  v.  Taylor.  ISVes.  10;  Oliver?;.  Hamil- 
ton, 2  Anstr.  453.  In  Morris  v.  Colman,  18  Ves.  438,  there  was 
a  reference  for  the  appointment  of  a  manager. 

(c)  1  K.  &  J.  491,  ante,  pp.  499,  500. 

(d)  A  receiver  and  manager  was  appointed  in  thiscountnT,  and 
the  defendant,  who  had  gone  to  the  Brazils  after  the  bill  had  been 
filed,  was  appointed  receiver  and  manager  out  there.1 

(e)  5  De  G.  M.  &  G.  911,  reversing  S.  C.,  3  Drew.  75.     It  does 
not  appear  very  distinctly  what  the  manager,  as  distinguished 
from  the  receiver,  was  expected  to  do.     The  Vice-Chancellor  re- 
fused the  motion  mainly  upon  the  ground  that  he  could  not  take 
upon  himself  the  management  of  such  societies,  even  until  the 
hearing  of  the  cause.     The  Court  of  Appeal  did  not  allude  to 
this. 


ing  up  before  a  receiver  will  be  appointed.  Serghorntner  r. 
Weissenborn,  20  N.  J.  Eq.  172  (1869);  Garretson  v.  Weaver,  3 
Edw.  Ch.  385  (1840). 

1  In  Harvey  »..Varney,  104  Mass.  436  (1870),  the  court  refused 
to  appoint  a  receiver  to  take  possession  of  assets  lying  in  a  for- 
eign jurisdiction. 
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It  has  been  already  remarked,  that  in  granting  or  re-  Bk.  III. 
fusin    an  order  for  a  receiver  the  Court  does  not  act  on    haP-  10- 


the  same  principles  as  when  it  grants  or  refuses  an  or- 


der for   an   injunction;  it  being  one  thing  to   manage  Difference 
the  affairs  of  a  partnership  oneself,  and  another  to  pre-  between 
vent  a  person  who  has  already  misconducted  himself  f^u^ctum" 
from    interfering    further   with   the   partnership    con-  and  appoiut- 
cerns  (/).     Another  reason  for  drawing  a  distinction  ing  a 
between  an  injunction  and  a  receiver  is,  that  whilst  an  receiver- 
injunction  excludes  only  the  person  against  whom  it  is 
granted,  the  appointment  of  a  receiver  excludes  all  the 
partners  from  taking  part  in  the  management  of  the 
concern.     It,  therefore,  does  not  follow  that  because 
the  Court  will  grant  an  injunction,  it  will  also  appoint 
a  receiver;  nor  that  because  it  refuses  to  appoint  a  re- 
ceiver, it  will  also  decline  to  interfere  by  injunction  (g). 

In  considering  the  right  to  the  appointment  of  a  re-  Right  to  a 
ceiver  in  actions  for  a  dissolution  or  winding  up,  it  is  receiver, 
necessary  to  distinguish  cases  in  which  there  is  a  con- 
test between  partners,  or  late  partners,  from  those  in 
which  the  contest  is  between  partners  or  late  partners 
on  the  one  side,  and  non -partners  on  the  other. 

Where  one  partner    seeks   to    have  a  receiver  ap-  1.  As  between 
pointed  against  his  co-partners,  the  first  thing  to  ascer-  partners, 
tain  is,  whether  the  partnership  between  them  is  still 
subsisting,  or  has  been  already  dissolved;  for  if  it  is 
still  subsisting  no  receiver  will  be  appointed  unless 
some  special   grounds  for  the    appointment  *  can  be[*548] 
shown  (h),  or  unless  it  is  plain  that  an  order  for  a  dis- 
solution will  be  made  (i) ; l  whilst  if  the  partnership 
is  already  dissolved,  the  Court  usually  appoints  a  re-  After  a  disso- 
ceiver,  almost  as  a  matter  of  course  (fc).2     In  the  case  lution. 
supposed,  the  common  property  has  to  be  applied  in 

(/)  See  Hall  v.  Hall,  3  Mac.  &  G.  85  ;  and  ante,  p.  539. 

(g)  Although  an  injunction  was  granted,  a  receiver  was  re- 
fused, in  Read  v.  Bowers,  4  Bro.  C.  C.  441  ;  Hartz  v.  Schrader,  8 
Ves.  317  ;  Hall  v.  Hall,  12  Beav.  414,  and  3  Mac.  &  G.  79. 

(/*)  See  infra,  p.  550. 

(0  Goodman  v.  Whitcomb,  1  Jac.  &  W.  592. 

(k)  See  the  last  note,  and  Thomson  v.  Anderson,  9  Eq.  533 ; 
Sargent  v.  Read,  1  Ch.  D.  600,  where  both  plaintiff  and  defend- 
ant applied  for  a  receiver.  But  see  per  Lord  Eldon  in  Harding 
v.  Glover,  18  Ves.  281,  in  which  he  disavowed  the  principle  that 
a  dissolution  was  a  sufficient  ground  for  a  receiver. 

1  See  Serghorntner   v.  Weissenborn,  20  N.  J.  Eq.  172  (1869)  ; 
Garretson  v.  Weaver,  3  Edw.  Ch.  385  (1840). 

2  There  must  be  some  imperative  reason,  like  breach  of  duty 
or  contract.     Bufkin   v.  Boyce,    104  Ind.   53  (1885)  ;  Morey  v. 
Grant,  48  Mich.  326  (1882)  ;  Fitchter  v.  Fitchter,  11  N.   J.   Eq. 
71  (1855)  ;  Heflebower  v.  Buck,  64  Md.  15  (1880). 
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Bk.  III.          paying  the  partnership  debts,  and  has  to  be  divided 

Chap.  10.        amongst  the  partners;  and  each  partner  has  as  much 

I^I_L^^_  right  as  the  others  to  wind  up  the  partnership  affairs. 

Their  position  is,  therefore,  essentially  different  from 

that  of  mere  co-owners,  between  whom  courts  decline 

to  interfere    by   appointing  a    receiver,  except  under 

special  circumstances  (I). 

2.  As  between  When  the  contest  as  to  a  receiver  arises  between  a 
partners  and  partner  on  the  one  hand,  and  the  executors,  adminis- 
iers-  trators,  or  assigns  of  a  late  co-partner  on  the  other,  the 
first  thing  to  be  considered  is,  whether  the  person 
sought  to  be  excluded  from  interference  is  a  partner  or 
not.  For  whilst  the  Court  is  reluctant  to  exclude  a 
partner  from  the  management  of  the  partnership  af- 
fairs, it  will  readily  interfere  to  prevent  other  persons 
from  intermeddling  therewith.  The  reason  given  for 
this  is,  that  each  partner  is  at  the  outset  trusted  by  his 
co-partners,  and  has  confidence  reposed  by  them  in 
him;  and  until  it  can  be  shown  that  he  ought  not  to  be 
allowed  to  take  part  any  longer  in  the  management  of 
the  partnership  affairs,  the  Court  will  not  interfere  with 
him.  But  this  reasoning  has  no  application  to  persons 
who  acquire  an  interest  in  the  partnership  assets  by, 
events  over  which  the  partners  have  no  control,  e.g., 
the  death  or  bankruptcy  of  one  of  the  members  of  the 
firm  Whilst,  therefore,  even  in  an  action  for  a  disso- 
lution, or  winding  up,  a  receiver  will  not  be  granted 
against  a  member  of  the  firm  at  the  instance  of  the 
executors,  administrators,  or  assigns  of  a  late  partner, 
unless  some  special  grounds  for  the  interference  of  the 
[  *  549]  Court  can  be  established  (m);1  it  is  a  matter  *  of 
course  to  appoint  a  receiver  where  all  the  partners  are 
dead,  and  an  action  is  pending  between  their  represen- 
tatives^); or  where  such  appointment  is  sought  by  a 
partner  against  the  representatives  of  his  late  co-part- 
Fraser  v.  ner  (o).  Fraser  v.  Kershaw  (p)  is  a  good  illustration 
Kershaw.  of  ^g  doctrine.  There  one  partner  had  become  bank- 


(?)  See  ante,  p.  56  et  seq. 

(m)  Collins  v.  Young,  1  Macqueen,  385,  and  see  Harding  v. 
Glover,  18  Ves.  281  ;  Kershaw  v.  Matthews,  2  Russ.  62  ;  Ken- 
nedy v.  Lee,  3  Mer.  448  ;  Lawson  v.  Morgan,  1  Price,  303.  For 
similar  reasons  the  Court  of  Probate  will  not  appoint  a  receiver 
pendenie  lite  against  a  surviving  partner  unless  under  very  spe- 
cial circumstances.  Horrell  v.  Witts,  L.  R.  1  Pr.  &  Div.  103. 

(n)  Philips  v.  Atkinson,  2  Bro.  C.  C,  272. 

(o)  Freeland  v.  Stansfeld,  2  Sm.  &  G.  479. 

(p)  2  K.  &  J.  496.  _  _ 

1  Higginson  t1.  Air,  1  Desaus,  427  (1795)  ;  Barry  r.   Briggs, 
Mich.  201  (1871)  ;  Heflebower  v.  Buck,  64  Md.  15  (1880). 
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rnpt ;  the  share  of  the  other  partner  had  been  taken  in  Bk.  III. 
execution  under  a  fi.  fa.  for  a  separate  debt,  and  had  ^liaP-  1(J- 

been  assigned  to  his  creditor  by  the  sheriff.     The  credit-  ' 

or,  as  the  assignee  from  the  sheriff  of  all  the  share  and 
interest  of  the  non-bankrupt  partner,  claimed  the  right 
of  winding  up  the  affairs  of  the  partnership,  and  to  ex- 
clude the  assignees  of  the  bankrupt  partner  from  inter- 
fering. But  on  a  bill  tiled  by  them  against  the  judg- 
ment creditor,  the  Court  granted  an  injunction,  and  ap- 
pointed a  receiver,  holding  that  the  right  of  the  non- 
bankrupt  partner  to  wind  up  the  affairs  of  the  partner- 
ship was  personal  to  himself,  and  was  incapable  of 
transfer,  and  did  not,  therefore,  pass  with  his  share  and 
interest  in  the  partnership  assets  (g). 

In  those  cases  in  which  special  grounds  for  the  ap-  influence  of 
pointment  of  a  receiver  must  be  shown,  it  follows  that  the  number 
in  a  firm  of  several  members  there  is  more  difficulty  in  °*  partners 

obtaining  a  receiver  than  in  a  firm  of  two.     For  the  ap-  01 

.  .  .  .    .      r    appointment 

pointment  of  a  receiver,  operating  in  fact  as  an  injunc-  Of  a  receiver. 

tion  against  all  the  members,  there  must  be  some 
ground  for  excluding  all  who  oppose  the  application. 
If  the  object  is  to  exclude  some  or  one  only  from  inter- 
meddling, the  appropriate  remedy  is  rather  by  an  in- 
junction than  by  a  receiver  (?•). 

Before  the  Judicature  acts  it  was  not  the  practice  to  Defendant 
appoint  a  receiver  at  the  instance  of  a  defendant  before  now  entitled 
decree  (s).     If  *  he  desired  to  apply  for  a  receiver  be-  r 
fore  decree,  he  had  to  file  a  cross  bill.     But  this  is  now  L 
un necessary  (t). 

The  grounds  on  which  the  Court  is  usually  asked  to  Grounds  for 
appoint  a  receiver  before  dissolution,  are  either  because,  the  appoint- 
by  agreement,  the  partners  have  divested  themselves  men.t  ofa 

receiver 
•more  or  less  of  their  right  to  wind  up  the  affairs  of  the  against  a 

concern  ;  or  because,  by  misconduct,  the  right  of  per   partner, 
sonal  intervention  has  been  forfeited,  and  the  partner- 
ship funds  are  in  danger  of  being  lost. 

As  an  illustration  of  an  appointment  of  a  receiver,  Agreement, 
grounded  on  an  express   agreement,  reference  may  be  Davjs  ,. 
made  to  Davis  v.  Amer  (u).     There  the  plaintiff  and  Amer. 
the  defendant,  on  dissolving  partnership,  appointed  a 

(q)  See,  too,  Candler  ?•.  Candler,  Jac.  225,  where  a  receiver  was 
granted  against  the  assignee  of  partnership  debts. 

0)  See  Hall  v.  Hall,  3  Mac.  &  G.  79. 

(s)  Robinson  v.  Hadley,  11  Beav.  614. 

(0  See  Ord.  xix.  r.  3,  and  Ord.  1.  r.  6.  Sargantr.  Read,  1  Ch. 
D.  600. 

(u)  3  Drew.  64.  See,  too,  TJurner  r.  Major,  3  Giff.  442,  a 
somewhat  similar  case.  No  receiver,  however,  appears  to  have 
been  appointed.  An  injunction  was  sufficient. 
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Bk.  III. 
Chap.  10. 
Sect.  6 


Misconduct. 


[*551] 

Receiver 
appointed. 


stranger  to  get  in  the  assets  of  the  firm,  and  agreed 
not  to  interfere  with  him.  After  this  agreement  had 
been  partially  acted  on,  one  of  the  partners  died,  and 
disputes  arising  between  the  executors  of  the  deceased 
partner  and  the  surviving  partner,  the  latter  proceeded 
to  get  in  the  debts  of  the  firm,  in  violation  of  the 
agreement.  On  a  bill  filed  by  the  executors  of  the  de- 
ceased partner  for  an  account,  and  for  an  injunction 
and  a  receiver,  the  Court,  on  motion,  appointed  a  re- 
ceiver, but  declined  to  grant  an  express  injunction,  on 
the  ground  that  there  was  no  sufficient  impropriety  of 
conduct  on  the  part  of  the  defendant  to  render  such  an 
order  necessary  (x). 

With  respect  to  miscondtict,  the  observations  which 
have  been  already  made  on  this  head,  when  speaking  of 
injunctions  might  be  here  repeated  (y).  If  the  part- 
nership is  not  yet  dissolved  (z),  there  must  be  some- 
thing more  than  a  partnership  squabble  ;l  the  due 
winding  up  of  the  affairs  of  the  concern  must  be  en- 
dangered to  induce  the  Court  to  appoint  a  receiver  of 
its  assets  ;  and  non-co-operation  of  one  partner,  where- 
by the  whole  responsibility  of  management  is  thrown 
on  his  co-partner,  is  not  sufficient  (a).2 

*  Where,  however,  a  partner  has  so  misconducted  him- 
self as  to  show  that  he  is  no  longer  to  be  trusted,  as, 
for  example,  if  one  partner  colludes  with  the  debtors 
of  the  firm,  and  allows  them  to  delay  paying  their 
debts  (6) ;  or  carries  on  trade  on  his  own  account  with 
the  partnership  property  (c);  or,  the  partnership  prop- 
erty being  abroad,  runs  off  in  order  to  do  what  he  likes 
with  it  there  (d}\  or,  if  a  surviving  partner  insists  on 
carrying  on  the  business,  and  employing  therein  the 
assets  of  his  deceased  partner  (e) ;  or  if  there  is  such 


(x)  See  ante,  p.  539,  note  (c). 

(y)  Ante,  p.  543. 

(z)  See  ante,  p.  548,  as  to  dissolved  partnerships. 

(a)  See  Roberts  v.  Eberhardt,  Kay.  148,  and  Rowe  r.  Wood,  2 
J.  &  W.  556,  where  one  partner  declined  to  advance  more  money 
to  work  a  mine. 

(b  Estwick  v.  Conningsby,  1  Verri.  118. 

(c)  Harding  v.  Glover,  18  Ves.  281. 

(d)  Sheppard  v.  Oxenford,  1  K.  &  J.  491. 

(e)  Madgwick  v.  Wimble,  6  Beav.  495. 


1  Sloan  v.  Moore,  37  Pa.  St.  217  (1860);  McElvey  v.  Lewis,  76 
N.  Y.  373  (1879);  Loomis  r.  McKenzie,  31  Iowa  425  (1871). 

2  A  receiver  will  be  appointed  on  the  ground  of  disagreement 
where  it  appears  from  the  personal  relations  of  the  parties  that  a 
dissolution  of  the  firm  is  inevitable.     Marten  v.  Van  Schaick.  4 
Paige,  479  (1834). 
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mis-  management  as  endangers  the  whole  concern  (/)  ;'  Bk.  III. 


or  if  the  persons  having  the  control  of  the  partnership  £h^p'  10' 
assets  have  already  made  way  with  some  of  them  (g);  ' 


in  all  these  cases  the  Court  will  interfere  by  appoint- 
ing a  receiver  (h). 

Again,  the  reluctance  of  the  Court  in  appointing  a  Effect  of 
receiver  against  a  partner,  being  based  on  the  confidence  fraud  by  a 
originally  reposed  in  him,  that  reluctance  disappears  if  part 
it  can  be  shown  that  such  confidence  was  originally 
misplaced.     Therefore,  where  a  defendant,  by  false  and 
fraudulent   representations,    induced  the   plaintiff    to 
enter  into  partnership  with  him,  and  the  plaintiff  soon 
afterwards  filed  a  bill,  praying  that   the    partnership 
might  be  declared  void,  and  for  a  receiver,  the  Court  on 
motion  ordered  that  a  receiver  should  be  appointed  (i). 

Moreover,  even   although    there  be   no   misconduct  Effect  of  ex- 
joepardising  the  partnership  assets,  the  Court  will  ap-  eluding  a 
point  a  receiver  if  the  defendant  wrongfully  excludes  Partner- 
his   co-partner  from  the  management  of  the  partner- 
ship affairs  (A;).2     This  doctrine  is  acted  on  where  the 
defendant  unsuccessfully  contends  that  the  plaintiff  is 
not  a  partner  (Z),  or  that  he  has  no  interests  in  the 
partnership  assets  (m). 

*  Where  a  partnership  is  alleged  on  the  one  side  and  [  *  552] 
denied  on  the  other,  and  a  motion  is  made  for  a  receiver,  Disputed 
the  Court  usually  declines  to  appoint  a  receiver  until  Partnersnip- 
that  question  is  determined  (n).3 

(/)  See  De  Tastet  v.  Bordieu,  cited  in  a  note  in  2  Bro.  C.  C. 
272  ;  but  see  Const  v.  Harris,  T.  &  R.  524. 

(g)  Evans  v.  Coventry,  5  De  G.  M.  &  G.  911. 

(h)  See  Smith  v.  Jeyes,  4  Beav.  503. 

(i)  See  Ex  parte  Broome,  1  Rose,  69. 

-    (k)  See  Wilson  w.  Greenwood,  1  Swanst.  481  ;  and  Goodman  v. 
Whitconib,  1  J.  &  W.  589. 

(/)  Peacock  v.  Peacock,  16  Ves.  49  ;  Blakeney  v.  Dufaur,  15 
Beav.  40. 

(m)  Wilson  v.  Greenwood,  1  Swanst.  471,  where  the  plaintiffs 
were  the  assignees  of  a  bankrupt  partner.  See,  too.  Clegg  v. 
Fishwick,  1  Mac.  &  G.  294,  where  the  plaintiff  was  the  admin- 
istratrix of  a  deceased  partner. 

(n)  Peacock  v.  Peacock,  16  Ves.  49  ;  Chapman  v.  Beach,  1  J. 
&  W.  594  ;  Fairburn  v.  Pearson,  2  Mac.  &  G.  144.  See  Rock  v. 
Matthews,  2  De  G.  &  Sru.  227,  as  to  the  conclusiveness,  upon  a 

JSo  where  one  partner  wastes  the  firm's  property  and  threatens 
to  apply  it  improperly,  Evans  v.  Evans,  9  Paige,  178  (1841); 
Shannon  v.  Wright,  60  Md.  524  (1878);  Phillips  v.  Trezevant,  67 
N.  Ca.  370  (1872);  in  the  last  two  cases  the  partner  who  com- 
mits the  waste  being  insolvent. 

"Hottenstein  v.  Conrad,  9  Kans.  435  (1872). 

3  Hobart  v.  Ballard,  31  Iowa,  521  (1871);  Baxter  v.  Buchanan, 
SBrewst.  (Pa.)  435  (1869). 
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P,k.  III. 
Chap.  10. 
Sect.  6. 

Illegality  of 
partnership. 


Hale  f.  Hale. 


Receivers  of 
mines. 


[  *  553] 

Rove  v. 
Wood. 


Some  difficulty  occurs  where  the  defendant  relies  on 
illegality  as  a  defence  to  the  action  aginst  him.  If  the 
illegality  is  established,  the  Court  cannot,  it  is  con- 
ceived, interfere.  But  if  a  receiver  is  applied  for  before 
the  trial  of  the  action,  and  the  Court  is  not  satisfied  that 
no  relief  can  ultimately  be  given,  it  will  appoint  a  receiver 
to  protect  the  property  pendante  lite,  and  the  character 
of  the  defence  will  go  far  to  remove  any  scruples  the 
Court  might  otherwise  have  in  interfering.  Thus,  in 
Hale  v.  Hale  (o),  the  plaintiff  and  the  defendant  had 
carried  on  the  business  of  brewers  for  many  years  in 
partnership  together.  The  plaintiff  filed  a  bill  for  a 
dissolution,  and  the  defendant  then  denied  the  plain- 
tiff 's  right  to  any  account  or  relief  whatever,  on  the 
ground  that  the  partnership  was  illegal.  Having 
thus  set  the  plaintiff  at  defiance,  and  claimed  the  whole 
property  himself,  Lord  Langdale,  on  that  ground  alone 
appointed  a  receiver  and  manager,  although  the  plain- 
tiff was  only  a  dormant  partner,  and  the  defendant's 
management  of  the  business  was  in  no  way  complain- 
ed of. 

In  mining  partnerships  a  receiver  will  be  appointed 
or  refused  upon  the  same  principles  as  in  other  part- 
nership. Accordingly,  if  no  dissolution  or  winding  up 
is  sought,  a  receiver  and  manager  will  not  be  appoint- 
ed (  p  ) ;  but  with  a  view  to  a  dissolution  or  winding 
up,  a  receiver  and  manager  will  be  appointed,  if  there 
are  any  such  grounds  for  the  appointment  as  are  suf- 
ficient in  other  cases  (q) ;  or  if  the  partners  *  cannot 
agree  as  to  the  proper  mode  of  working  the  mines  until 
they  are  sold  (r).  In  Rowe  v.  Wood  (s),  indeed,  a 
receiver  was  refused,  although  one  of  the  partners  ex- 
cluded the  other  from  interfering  with  the  mine  ;  but 
this  was  a  peculiar  case,  for  the  partner  complained  of 
was  not  only  a  partner,  but  also  a  mortgagee  in  posses- 
sion, and  his  mortgage  debt  was  still  unsatisfied. 

motion   for   a  receiver,   of  an  answer  denying  the  partnership 
alleged  by  the  bill. 

(o)  4  Beav.  369.  See,  too,  Sheppard  ?'.  Oxenford,  1  K.  &  J. 
491,  where  a  receiver  was  appointed  although  the  legality  of  the 
partnership  was  denied. 

(p)  Roberts  v.  Eberhardt,  Kay,  148  ;  and  see  Rowlands  v. 
Evans,  and  Williams  v.  Rowlands,  30  Beav.  302,  noticed  below. 

(q)  Sheppard  v.  Oxenford,  1  Kay  &  J.  491,  where  there  was 
no  prayer  for  a  dissolution. 

(r)  jefferys  v.  Smith,  1  J.  &  W.  298 ;  Lees  v.  Jones,  3  Jur.  1 
S.  954.     In  this  last  case  will  be  found  a  discussion  as  to  what 
ought  to  be  done  if  the  mine  is  held  on  a  lease,  and  cannot  be 
sold  without  the  lessor's  consent,  which  is  refused. 

(s)  2  J.  &  W.  553. 
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Again,   in  Norway  v.  Rowe  (t),  although  the  plaintiff  Bk.  III.  - 
was  excluded,  a  receiver  was  refused  on  the  ground  of  ChaP-  1()- 
his  laches,  he  having  been  excluded  for  some  time,  and  Sect  G' 
having  taken  no  steps  to  assert  his  rights   until   the  Norway  v. 
mine  proved  profitable  (u).  Rowe. 

In  Rowlands  v.  Evans  and  Williams  v.  Rowlands  (oj),  Lunacy 
it  was  held  that  a  manager  could  not  be   appointed  to  Rowlands  r 
carry  on  a  mine  for  the  benefit  of  a  lunatic  partner.  Evans. 
The  Court  ordered  a  sale,  and  appointed  an  interim 
manager  only. 

If  the  Court,  on  being  applied  to   for  the  appoint-  Appointment 
mt  of  a  receiver,  thinks  that  a  proper  case  for  such  of  partner  to 
appointment  is  made,  and  the  partner  actually  carrying  be  receiver, 
on  the  business  has  not  been  guilty  of  such  miscon- 
duct as  to  have  rendered  it  unsafe  to  trust  him,  the 
Court  generally  appoints  him  receiver  and  manager 
without  salary  (y).1     It  is  usual,  however,  £o  require 
him  to  give  security  duly  to   manage  the  partnership 
affairs,  and  to  account  for  money  received  by  him   (z). 
In  other  cases  the  appointment  of  a  receiver  is  referred 
by  the  judge  to  his  chief  clerk,  and  leave  is  frequently 
given  for  each  partner  to  propose  himself.     A  partner 
who  is  ftppointed  receiver  becomes  the  officer  of  the 
Court,  and  must  act  and  be  respected  accordingly. 

The  order  appointing  a  receiver  usually  directs  the  Or^, 
partners  *  to  deliver  up  to  him  all  the  effects  of  the  f  *  554] 
partnership,  and  all  securities  in  their  hands,  for  the  pointing  re- 
outstanding  personal  estate,  together  with  all  books  and  ceiver. 
papers  relating  thereto.2     The  receiver  is  directed  to 
get  in  the  debts  of  the  firm,  and  he   is,  if  necessary, 
empowered  to  bring  actions  with  the  approbation  of  the 
judge  ;  he  is  directed  to  pay  the  partnership  debts, 
and  to  pass  his  accounts,  and  to  pay  balances   in   his 
hands  into  court  (a). 

(0  19  Ves.  159. 

(it)  See,  further  on  this  matter,  ante,  p.  466  et  sea 

(x)  30  Beav.  302. 

(y)  This  was  doue   in  Wilson   v.  Greenwood,  1  Swanst.  471  • 

ceney    v.  Dufaur,  15  Beav.  40.      See   Sargant  v.  Read,  1  Ch. 

iOO,  where  one  of  the  plaintiffs,  being  senior  partner,  had  lib- 
Y  to  propose  himself,  although  it  was  urged   that  he  would 
thereby  obtain  an  unfair  advantage  as  regarded  the  good-will. 

0  See  the  previous  note. 
(a)  See  forms  of  order  in  Seton  on  Decrees,  414,  ed.  4  •  Wilson 

A  partner  maybe  appointed  receiver,  Honore  v.  Colmesnil  1 
J.  J.  Mar.  506  (1829);  Reynolds  v.  Austin,  4   Del.  Ch.  24  (1837). 
if  a  partner  is  appointed  he  is  entitled  to   no   salary,   Berry  v 
[ones,. 11  Heisk.  206  (1873);  but  in  Honore  v.  Colmesnil,  1  J.  J. 
Mar.  506  (1829),  compensation  was  allowed. 
2  See  Morey  v.  Grant,  48  Mich.  326  (1882). 
*  17  LAW  OF  PARTNERSHIP. 
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ACTIONS  BETWEEN  PARTNERS. 


Bk!  III. 
Chap.  10. 
Sect.  6. 


Dacie  v. 
John. 


Interfering 
with  re- 


With  respect  to  the  partnership  books  and  papers, 
an  order  for  their  delivery  will  not  be  made  if  there  is 
no  necessity  for  it,  or  if  it  would  occasion  inconveni- 
ence. For  example,  in  Dacie  v.  John  (b),  the  Court 
declined  to  order  a  solicitor,  who  was  the  managing 
partner  of  a  firm,  to  deliver  up  its  books  and  documents 
to  the  receiver  :  for  the  receiver  had  free  access  to  them 
all,  and  nothing  more  was  considered  necessary. 

A  receiver  is  an  officer  of  the  Court,  and  any  inter- 
ference with  him,  or  with  property  under  his  protection, 
amounts  to  a  contempt  of  Court,  and  is  punishable  ac- 
cordingly (c).  If  a  judgment  creditor  desires  to  levy 
execution  on  property  in  the  custody  of  the  receiver, 
special  application  should  be  made  to  the  Court  in  the 
action  in  which  the  receiver  was  appointed,  and  the 
Court  will  direct  the  receiver  to  pay  the  judgment  debt 
or  make  such  other  order  as  may  be  just  (d).1 


[  *  555]        *  4.   Of  the  sale  of  partnership  property  under  the  order 

of  the  Court. 


Conversion 
of  partner- 
ship pro- 
perty. 


It  has  been  already  seen,  that  in  the  absence  of  a 
special  agreement  to  the  contrary,  the  right  of  each  part- 
ner (e)  on  a  dissolution,  is  to  have  the  partnership prop- 

v.  Greenwood,  1  Swanst.  484  ;  Whitley  v.  Lowe,  4  Jur.  N.  S. 
815.  The  receiver  here  was  appointed  without  opposition  ;  see 
4  Jur.  N.  S.  197,  S.  C. 

(b)  McClel.  206. 

(c)  See  Lane  v.  Sterne,  3  Giff.  629,  where  a  sheriff  seized  part- 
nership property  in  the  custody  of  a  receiver  ;  Helmore  v.  Smith 
(No.  2),  35  Ch.  D.  449,  where  the  interference  was  by  advertise- 
ment.    When  an  order  for  a  receiver  is  made,  a  person  is   some- 
times immediately  put  into  possession  ;  but  until  he  is  actually 
approved  as  receiver  by  the  Court,  strangers  to   the  action   in 
which  he  is  appointed  are  not  guilty  of  contempt  of  court  if  they 
interfere  with  him.     See  Defries  v.  Creed,  6  N.  R.  17. 

(d)  Kewney  v.  Attrill,  34  Ch.  D.  345.     See,  as  to  interpleader 
at  the  instance  of  the  sheriff,  ante,  pp.  358,  note  (q),  and  362. 

(e)  A  person  paid  by  a  share  of  profits  has  no  right  to  have 
them  ascertained  by  a  sale.     See  Rishton  v.  Grissell,  5  Eq.  326  ; 
Walker  v.  Hirsch,  27  Ch.  D.  460.     Pawsey  v.  Armstrong,  18  Ch. 
D.  698,  went  too  far.     See  the  last  case. 


1  After  the  appointment  of  a  receiver,  the  assets  of  the  fii 
are  regarded  as  in  the  custody  of  the  court  and  the  remedy 
the  creditors  against  those  assets  lies  in  equity.  Nobody  can  ot 
tain  a  preference  in  regard  to  them  by  any  judgment  against  the 
partner  and  execution  or  attachment  against  the  receiver.  ] 
ingham  v.  Ludlum,  37  N.  J.  Eq.  137  (1883);  Holmes  v.  McDow- 
ell, 15  Hun.  585(1878);  Knode  v.  Bald  ridge,  73  Ind.  54  (1880); 
Jackson  v.  Labee,  114  111.  287  (1885).  Contra  Adams  v.  Wood,  9 
Cal.  24  (1858);  Marye  v.  Jones,  id.  335  (1858);  see,  also,  Ross  v. 
Tittsworth,  37  N.  J.  Eq.  333  (1883). 
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erty  converted  into  money  by  a  sale  (/) :  even  although  a  Bk.  III. 
sale  may  not  be  necessary  for  the  payment  of  debts  (g).1  ChaP-  10- 
This  mode  of  ascertaining  the  value  of  the  partnership  Sect'  6" 
effects  is  adopted  by  Courts  unless  some  other  course 
can  be   followed  consistently  with  the   agreement   be- 
tween the  partners.     And  even  where  the  partners  have 
provided  that  their  shares  shall  be  ascertained  in  some 
other  way,  still,  if  owing  to  any   circumstance  their  Agreements 
agreement  in   this   respect  cannot  be  carried  out,  or  if  toh*V£id  sale 
their  agreement  does  not  extend  to  the  event  which  has  not  be  ^ 
in  fact  arisen,  realization  of  the  property  by  a  sale  is  carried  out. 
the  only  alternative  which  a  Court  can  adopt  (h). 

Thus  in  Cook  v.  Collingridge  (i),  where  the  partners  Agreement 
had  agreed  that  on  the  expiration   of  the  partnership  for  equal 
the  stock  in  trade  should  be  divided  between  the  part-  division, 
ners,  it  was  held  that  as  this  could  not  be  literally  C°ok  «•  Col- 
carried  into  effect,  there  must  be  a  sale  and  a  division  lin§ridge- 
of  the  proceeds. 

So,  if  on  the  death  of  a  partner  an  option  is  given  to  Agreement 
a  third  party,  e.  g.,  his  son  or  executor,   to  take  histotakeat 
share  at  a  valuation,  and  this  is  not  done,  a  sale  will  valuation- 
be  ordered  (k).     Again  in  a  case  where  the  articles  Wilson  v- 
had  provided  that  on  a  dissolution  by  *  the  death  of  a  p  ^S] 
partner  his  share  should  be  taken  by  "the  survivors  at  a 
valuation,  and  they  had  afterwards  agreed  that  in  the 
event  of  a  dissolution  by  bankruptcy,  the  same  course 
should  be  followed  as  in  the  event  of  a  dissolution  by 
death,  it  was  held  that  this  last  agreement  not  being 
under  the  circumstances  binding  on  the  assignees,  the 
partnership  property  and  effects  ought  to  be  sold  (I). 
On  the  other  hand,  if  the  articles  of  partnership  can 
be  carried  out  in  their  spirit,  and  if  a  sale  is  inconsis- 
tent with  them,  then  the  rale  in  question  will  not  apply, 
• • . .  i 

(/)  Burdon  r.  Barkus,  3  Giff.  412,  and  on  appeal,  4  De  G.  F. 

&  J.  42,  where  a  purchase  by  one  partner  at  a  valuation  was  in- 

isted  on  ;  Rowlands  v.  Evans,  and  Williams  v.   Rowlands,  30 

Beav.  302,  a  case  of  lunacy.     See,  also,  Crawshay  v.  Collins,  15 

227  ;  Crawshay   7;.    Maule.  1    Swanst.   495;    Featherston- 

haugh  v.  Fenwick,  17  Yes.  298  ;  Hale  v.  Hale;  4  Beav.  375.     See 

infra,  p.  558,  as  to  unsaleable  assets  and  pending  contracts 

(g)  See  Wild  r.  Milne,  26  Beav.  504. 

(h)  But  see  Syers  v.  Syers,  1  App.  Ca.  174,  infra,  p.  556. 

(i)  .Tac.  607,  and  see  Rigden  v.  Pierce,  6  Madd.  353. 

(k)  See  Downs  r.  Collins,  6  Ha.  418  ;  Kershaw  r.  Matthews 
2  Russ.  62  ;  and  Madgwick  v.  Wimble,  6  Beav.  495. 

(/)  Wilson  v.  Greenwood,  1  Swanst.  471. 

1  Freeman  r.  Freeman,  136  Mass.  260  (1884);  Malbec  cle  Mont- 
joc  c.  Sperry.  95  U.  S.  401  (1877);  Godfrey  v.  White,  43  Mich. 
171  (1880);  Taylor  v.  Hutchinson,  25  Gratt,  536  (1874);  Dick- 
inson v.  Dickinson,  29  Conn.  600  (1861). 
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Bk.  III. 
Chap.  10. 
Sect.  6. 

Syers  v . 
Syers. 


No  sale 
where  there 
is  an  agree- 
ment to  the 
contrary 
which  can 
be  acted  on. 


Sale  not 
decreed 
although 
one  partner 
was  lunatic. 
Leaf  v.  Coles, 


[*557] 


as  for  example  in  those  cases  already  noticed  (m),  in 
which  it  has  been  agreed  that  a  deceased  partner's 
share  shall  be  ascertained  by  valuation,  or  from  the  last 
signed  account.  Moreover,  in  Syers  v.  Syers  (n),  it 
was  held  by  the  House  of  Lords  that  in  the  case  then 
before  it,  the  Court  could,  in  its  discretion,  either  order 
the  sale  of  the  undertaking  as  a  going  concern  or  ap- 
prove of  the  purchase  by  one  partner  of  the  share  of 
his  co-partner  (n). 

The  rule  as  to  selling  partnership  property  is  merely 
adopted  in  order  that  justice  may  be  done  to  all  parties, 
when  no  other  course  has  been  or  can  be  agreed  upon. 
Tt  is  not  an  arbitrary  rule,  inflexibly  applied  in  all 
cases  whether  it  is  necessary  or  not  ;  and  although,  if 
one  partner  or  his  representatives  insist  on  a  sale,  the 
Court  may  not  be  able  to  refuse  to  enforce  that  right  (o), 
still  the  Court  is  always  inclined  to  accede  to  any  other 
mode  of  settlement  which  may  be  fair  and  just  between 
the  partners.  In  a  case  where  one  partner  had  become 
lunatic,  and  a  decree  for  a  dissolution  had  been  ob- 
tained on  that  ground,  and  an  offer  was  made  by  the 
other  partners  to  pay  a  sum  of  money  as  the  lunatic's 
share,  the  Court  referred  it  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  the  lunatic  that 
such  offer  should  be  accepted  ;  and  on  the  Master  re- 
porting in  the  affirmative,  the  Court  ordered  that  the 
offer  *  should  be  accepted,  thereby  dispensing  with  a 
sale  and  winding  up  in  the  ordinary  way  (p).  So,  if 
one  partner  is  an  infant,  and  it  appears  that  it  will  be 
for  his  benefit  that  the  whole  property  shall  be  sold  to 
one  or  more  of  the  partners  who  are  desirous  of  buying 
it,  and  the  other  partners  consent,  the  Court  will  sanc- 
tion a  sale  accordingly  (q).  But  although  it  may  be  for 
the  benefit  of  an  infant  or  lunatic  partner  that  his  share 
should  be  sold,  yet  if  the  other  partners  insist  on  the  sale 
of  the  whole  property  they  are  entitled  to  such  a  sale  (r).1 

(m)  See  ante,  p.  420,  et  seq. 

(re)  1  App.  Ca.  174.  The  agreement  between  the  partners  was 
probably  not  intended  to  create  a  partnership  but  a  loan  (see  ante, 
book  i.  ch.  1,  \  2);  and  qu.  whether  the  discretion  alluded 
to  exists  in  all  cases  ?  But  why  should  it  not  ?  its  exercise  would 
often  be  most  beneficial. 

(o)  Wild  v.  Milne,  26  Beav.  504,  and  Rowlands  v.  Evans,  30 
Beav.  302. 

(p)  Leaf  ??.  Coles,  1  De  G.  &  M.  G.  171.  See,  too,  Prentice  v. 
Prentice,  10  Ha.  App.  22. 

(q)  Crawshay  v.  Maule,  1  Swanst.  530. 

(r)  Rowlands  v.  Evans,  and  Williams  v.  Rowlands,  30  Beav.  302. 

1  Instead   of  ordering  the  sale  of  the  assets  and  a  division  of 
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Co-owners  of  land,  whether  mineral  or  not,  are  enti-  Bk.  III. 
tied  to  a  partition  and  not  a  sale,  except  in  the   cases  ChaP-  10- 

specified  in  the  Partition  Acts,  1868  and  1876:  and  even  Sect  6" 

although   they  may  be  partners  in  the  profits   arising  Mining  part- 
from  the  land,  still  if  the  land  itself  is  not  partnership  nership. 
property,  one  co-owner  is  not  entitled  to   have  it  sold 
against  the  wishes  of  the  others,  except  under  those 
statutes  (s).     But   if   land  or  a  mine    is   partnership 
property,  the  right  of  each  partner  is  to  have  it  sold; 
and  a  partition  can  only  be  decreed  by  consent  (t).1 

The  sale  to  which  each  partner  has  a  right  is  a  sale  Mode  of 
to  the  highest  bidder  (u).     But  with  a  view  to  do  as  selling, 
little  injustice  as  possible,  when  the  Court  orders  a  sale 
it  will,  if  necessary,  direct  an  inquiry  as  to  the  proper 
mode  of  selling  (x) ;  and  whether  it  will   be  for  the 
benefit  of  all  parties  that  there  should  be  an  immediate 
sale,  or  that  the  concern  should  be  carried  on  for  the 
purpose  only  of  winding  up  of  its  affairs:  and  if  the 
latter  is  the  case,  the  Court  will  give  any  of  the  parties 
*  liberty  to  propose  himself  as  manager  until  a  sale  (y).  [  *  558] 
In  Rowlands  v.  Evans  (z),  partnership  property  was  Rowlands  v. 
ordered  to  be  sold,  as  a  going  concern,  by  a  disinter-  Evans- 
ested  person,  with   liberty  to  all  parties  to  bid;  and  an 
interim  receiver  and  manager  was  appointed. 

(s)  See  ante,  p.  56. 

(t)  Wild  v.  Milne,  26  Beav.  504;  and  see  Burdon  v.  Barkus,  4 
De  G.  F.  &  J.  42,  and  Rowlands  v.  Evans,  30  Beav.  302.  As  to 
mines  not  saleable  without  the  consent  of  the  landlord,  see  Lees 
v.  Jones,  3  Jur.  N.  S.  954;  and  as  to  unsaleable  but  valuable  as- 
sets, infra,  note  (d). 

(•«)  No  partner  has  a  right  to  buy  or  to  compel  his  co-partners 
to  buy  at  a  valuation  unless  there  is  some  agreement  to  that 
effect,  Burdon  v.  Barkus,  4  De  G.  F.  &  J.  42,  and  other  cases 
cited  ante,  p.  555,  note  (/). 

(a;)  As  in  Wilson  v.  Greenwood,  1  Swanst.  484;  Cook  v.  Colling- 
ridge,  Jac.  624.  See,  also,  Syers  v.  Syers,  1  App.  Ca.  174,  where 
an  inquiry  was  directed  as  to  the  value  of  the  plaintiff's  interest. 

(y)  Crawshay  v.  Maule,  1  Swanst.  529;  Waters  v.  Taylor,  2  V  & 
B.  306.  See,  too,  Wild  v.  Milne,  26  Beav.  504. 

(z)  Rowlands  v.  Evans,  and  Williams  v.  Rowlands,  30  Beav. 
302.  So  in  Pawsey  v.  Armstrong,  18  Ch.  D.  698. 

the  proceeds,  the  court  will,  where  such  a  course  is  beneficial  to 
the  interested  parties  and  nobody  objects,  order  a  specific  divi- 
sion of  the  firm  property,  provided  there  are  no  debts  outstand 
ing.     Askew?;.  Springer,  111  111.,  662  (1885);  Lang  v.  Waring 
5  Ala,  625  (1854);  Pierce  v.  Covert,  39  Wis.  252  (1875).     And 
this  can  be  done  even  in  the  face  of  outstanding  firm  liabilities, 
provided  each  partner  will  give  security  to  his  associates  for  the 
payment  of  debts  to  the  amount  he  gets.     Colehour  v.  Coolbau^h 
81  111.  29  (1875). 

1  See  Godfrey  v.  White,  43  Mich.  171  (1880);  and  Carter  v 
Bradley,  58  111.  101  (1871). 
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be  sustained.  The  Judicature  acts  and  rules  have,  how- 
ever, abolished  this  rule;  and  the  present  state  of  the 
law  on  this  subject  appears  to  be  as  follows: — 

First  as  regards  real  property. — The  equitable  as  well 
as  the  legal  ownership  must  be  regarded;  and  no  part- 
ner can  eject  or  expel  his  co-partners  from  land  in  which 
he  may  have  the  legal  estate,  but  of  which  he  is  a  trus- 
tee for  the  firm,  nor  can  he  maintain  an  action  against 
his  co-partners  for  coming  on  such  land.  On  the  other 
hand,  they  can  restrain  him  from  excluding  them  there- 
from (Z).  Whether  the  relation  of  trustee  and  eestuis 
que  trustent  exists,  depends  upon  whether  the  property 
is  partnership  property  or  not,  upon  whether  the  part- 
nership is  dissolved  or  not,  and  upon  whether,  if  dis- 
solved, tne  property  is  a  partnership  asset  in  which  all 
the  partners  are  still  interested. 

Secondly  as  regards  personal  property. — Partners  are 
tenants  in  common  or  joint  tenants  of  the  goods  and 
chattels  belonging  to  the  firm;  but  one  partner  has  no 
right  to  take  possession  of  *  them  and  to  exclude  his 
co-partners  from  them;  and  he  can,  it  is  apprehended, 
be  restrained  from  doing  so  (in}. 

Thirdly,  as  regards  actions  for  money  demands  or 
damages.  The  three  following  rules  may  be  taken  as 
guides: — 

1.  An  action  for  damages  may  be  maintained  by  one 
partner  against  another  in  all  those  cases  in  which  such 
an  action  might  have  been  maintained  before  the  Judi- 
cature acts;  provided  the  action  would  not  have  been 
restrained  by  a  court  of  equity. 

2.  Any  action  which  would  have  been  so  restrained 
cannot  be  supported. 

3.  An -action  may  be  maintained    by  one  partner 
against  another  for  any  money  demand  which  before 
the  Judicature  acts  could  have  been  made  the  subjeet 
of  a  suit  for  an  account  (n). 

Practically,  the  important  questions  which  will  arise 
under  the  new  procedure  are  reduced  to  the  following: — 

1.  When  can  an  action  be  maintained  between  part- 
ners without  taking  a  general  account  of  all  the  part- 
nership dealings  and  transactions  ? 

2.  When  will  such  an  account  be  ordered  without  a 
dissolution  of  the  firm  ? 

(I)  As  to  the  old  law,  see  infra,  the  note  at  the  end  of  this  sec- 
tion, and  as  to  injunctions  in  such  cases,  ante,  p.  541. 

(m)  As  to  the  old  law,  see  the  note  at  the  end  of  this  section. 

(n)  A  transfer  to  the  Chancery  Division  may  become  necessary 
in  some  of  these  cases.  See  ante,  p.  458. 
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The  second  of  these  questions  has  been  already  con-  Bk.  III. 
sidered  (o).      The  first,  which  has  also  been  alluded  ChaP-  10- 
to  (j>),  can  only  be  answered  generally  by  saying  that  Sect"  7" 
each  case  must  depend  upon  its  own  circumstances,  and 
upon  whether  justice  can  realJy  be  done  without  taking 
such  an  account  (q).     But  there  appears  to  be  no  rea- 
son why  an  action  should  not  be  brought  to  have  some 
disputed  item  in  an  account  settled,  and  why  a  decla- 
ratory judgment   should   not  be  pronounced  settling 
that  dispute  without  going  further,  unless  it  should  be- 
come necessary  to  do  so. 


*NOTE  ON  THE  LAW  AS  IT  STOOD  BEFORE  THE  JUDI-  [  *  562] 
CATURE  ACTS. 

Although  the  law  relating  to  actions  at  law  between  partners 
has  been  completely  altered,  a  summary  of  it  may  still  be  use- 
ful for  reference,  and  is  accordingly  here  appended.1 

When  an  action  would  lie. 

First.— As  regards  real  property.     In  an  action  of  ejectment  a  j   E;ect_ 
plea  on  equitable  grounds  was  not  allowed  (r).     Hence,  if  a  firm  ment  and 
was  in  the  occupation  of  land,  the  legal  estate  in  which  was  in  trespass  by 
one  of  the  partners  only,  he  could  at  law  eject  his  co-partners  (s); 
and  if  the  firm  had  been  dissolved  no  notice  to  quit  was  neces- 
sary  before  ejectment  (<),  or  trespass  (M),  was  brought  against 
them.     The  equitable  doctrine  that  a  partnership,  although  dis- 
solved, subsists  for  the  purpose  of  winding  up  its  affairs,  afford- 
ed no  defence  at  law  to  such  an  action  (x).     If  the  legal  estate 
was  in  all  the  partners,  and  one  partner  actually  excluded  the 
others,  from  the  land  legally  belonging  to  all,  ejectment  would 
lie^y)j  and  if  one  utterly  destroyed  the  common  property,  an 

(o)  Ante,  p.  IMetseq.  (p)  Ibid. 

(q)  On  this  head  the  old  cases  referred  to  infra,  p.  564,  as  il- 
istrating  the  6th  rule,  will  still  be  useful.     See,   also,   ante,  p. 
4y4. 

(r)  Neave  v.  Avery,  16  C.  B.  328. 

(s)  Francis  v.  Doe,  4  M.  &  W.  331;  Smith  v.  Howth,  10  Ir. 
Com.  Law  Rep.  125. 

(<)  Doe  v.  Bluck,  8  C.  &  P.  464. 

(M)  Benham  v.  Gray,  5  C.  B.  138. 

(x)  See  the  last  case. 

(y)  See  Peaceable  ».  Read,  1  East,  568:  Doe  t).  Horn,  3  M.  & 
W.  333,  and  5  ib.  564. 

1  As  the  law  on  this  subject  has  been  greatly  modified  by  sta- 

-ute  in  each  State  and  as  every  State  has  modified  it  in  a  man- 

er  peculiar  to  itself,  it  has  been  deemed  useless  to  insert  more 

ian  a  very  few  American  citations  in  this  section  illustrative  of 

some  of  the  principles  laid  down  in  the  text. 
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be  sustained.  The  Judicature  acts  and  rules  have,  how- 
ever, abolished  this  rule;  and  the  present  state  of  the 
law  on  this  subject  appears  to  be  as  follows: — 

First  as  regards  real  property. — The  equitable  as  well 
as  the  legal  ownership  must  be  regarded;  and  no  part- 
ner can  eject  or  expel  his  co-partners  from  land  in  which 
he  may  have  the  legal  estate,  but  of  which  he  is  a  trus- 
tee for  the  firm,  nor  can  he  maintain  an  action  against 
his  co-partners  for  coming  on  such  land.  On  the  other 
hand,  they  can  restrain  him  from  excluding  them  there- 
from (I).  Whether  the  relation  of  trustee  and  cestuis 
que  trustent  exists,  depends  upon  whether  the  property 
is  partnership  property  or  not,  upon  whether  the  part- 
nership is  dissolved  or  not,  and  upon  whether,  if  dis- 
solved, the  property  is  a  partnership  asset  in  which  all 
the  partners  are  still  interested. 

Secondly  as  regards  personal  property. — Partners  are 
tenants  in  common  or  joint  tenants  of  the  goods  and 
chattels  belonging  to  the  firm;  but  one  partner  has  no 
right  to  take  possession  of  *  them  and  to  exclude  his 
co-partners  from  them;  and  he  can,  it  is  apprehended, 
be  restrained  from  doing  so  (in}. 

Thirdly,  as  regards  actions  for  money  demands  or 
damages.  The  three  following  rules  may  be  taken  as 
guides: — 

1.  An  action  for  damages  may  be  maintained  by  one 
partner  against  another  in  all  those  cases  in  which  such 
an  action  might  have  been  maintained  before  the  Judi- 
cature acts;  provided  the  action  would  not  have  been 
restrained  by  a  court  of  equity. 

2.  Any  action  which  would  have  been  so  restrained 
cannot  be  supported. 

3.  An -action  may  be  maintained    by  one  partner 
against  another  for  any  money  demand  which  before 
the  Judicature  acts  could  have  been  made  the  subjeet 
of  a  suit  for  an  account  (n). 

Practically,  the  important  questions  which  will  arise 
under  the  new  procedure  are  reduced  to  the  following: — 

1.  When  can  an  action  be  maintained  between  part- 
ners without  taking  a  general  account  of  all  the  part- 
nership dealings  and  transactions? 

2.  When  will  such  an  account  be  ordered  without  a 
dissolution  of  the  firm? 

(I)  As  to  the  old  law,  see  infra,  the  note  at  the  end  of  this  sec- 
tion, and  as  to  injunctions  in  such  cases,  ante,  p.  541. 

(m)  As  to  the  x>ld  law,  see  the  note  at  the  end  of  this  section. 

(n)  A  transfer  to  the  Chancery  Division  may  become  necessary 
in  some  of  these  cases.  See  ante,  p.  458. 
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The  second  of  these  questions  has  been  already  con-  Bk.  III. 
sidered  (o).      The  first,  which  has  also  been  alluded  Chap.  10. 
to  (p),  can  only  be  answered  generally  by  saying  that    ec  '    ' 
each  case  must  depend  upon  its  own  circumstances,  and 
upon  whether  justice  can  really  be  done  without  taking 
such  an  account  (q).     But  there  appears  to  be  no  rea- 
son why  an  action  should  not  be  brought  to  have  some 
disputed  item  in  an  account  settled,  and  why  a  decla- 
ratory judgment   should   not  be  pronounced  settling 
that  dispute  without  going  further,  unless  it  should  be- 
come necessary  to  do  so. 


*  NOTE  ON  THE  LAW  AS  IT  STOOD  BEFORE  THE  JUDI-  [  *  562] 
CATURE  ACTS. 

Although  the  law  relating  to  actions  at  law  between  partners 
has  been  completely  altered,  a  summary  of  it  may  still  be  use- 
ful for  reference,  and  is  accordingly  here  appended.1 

When  an  action  would  lie. 

First. — As  regards  real  property.     In  an  action  of  ejectment  a  j   Eiect- 
plea  on  equitable  grounds  was  not  allowed  (r).     Hence,  if  a  firm  ment  and  . 
was  in  the  occupation  of  land,  the  legal  estate  in  which  was  in  trespass  by 
one  of  the  partners  only,  he  could  at  law  eject  his  co-partners  (s) ;  ^' 
and  if  the  firm  had  been  dissolved  no  notice  to  quit  was  neces-  another, 
sary  before  ejectment   (t),  or  trespass   (M),  was  brought  against 
them.     The  equitable  doctrine  that  a  partnership,  although  dis- 
solved, subsists  for  the  purpose  of  winding  up  its  affairs,  afford- 
ed no  defence  at  law  to  such  an  action  (x).     If  the  legal  estate 
was  in  all  the  partners,  and  one  partner  actually  excluded  the 
others,  from  the  land  legally  belonging  to  all,  ejectment  would 
lie  (y] ;  and  if  one  utterly  destroyed  the  common   property,  an 

(o)  Ante,  p.  494  et  seq.  (p)  Ibid. 

(q)  On  this  head  the  old  cases  referred  to  infra,  p.  564,  as  il- 
lustrating the  6th  rule,  will  still  be  useful.  See,  also,  ante,  p. 
494. 

(r)  Neave  v.  Avery,  16  C.  B.  328. 

(s)  Francis  v.  Doe,  4  M.  &  W.  331;  Smith  v.  Howth,  10  Ir. 
Com.  Law  Rep.  125. 

(0  Doe  v.  Bluck,  8  C.  &  P.  464. 

(M)  Benham  v.  Gray,  5  C.  B.  138. 

(x)  See  the  last  case. 

fy)  See  Peaceable  v.  Read,  1  East,  568;  Doe  V.  Horn,  3  M.  & 
W.  333,  and  Sib.  564. 

1  As  the  law  on  this  subject  has  been  greatly  modified  by  sta- 
tute in  each  State  and  as  every  State  has  modified  it  in  a  man- 
ner peculiar  to  itself,  it  has  been  deemed  useless  to  insert  more 
than  a  very  few  American  citations  in  this  section  illustrative  of 
some  of  the  principles  laid  down  in  the  text. 
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action  for  damages  might  be  sustained  (z);  but  for  injuries  not 
amounting  to  the  utter  exclusion  by  one  partner  of  the  others, 
an  action  it  seems  did  not  lie  (a). 

Secondly. — As  regards  personal  property.  If  one  of  several 
joint  tenants,  or  tenants  in  common,  was  in  exclusive  possession 
of  the  common  property,  he  had  a  right  so  to  continue  if  he  could, 
and  no  action  against  him  would  lie  at  the  suit  of  his  co-ten- 
ant (&).  But  if  one  tenant  in  common  or  joint  tenant  destroy- 
ed (c),  or  as  it  seems  sold  (d\  the  common  property,  he  might  be 
sued  at  law  by  his  co-tenant.  In  the  case  of  a  sale,  however, 
the  purchaser  could  not  be  made  to  restore  the  property,  for  he 
at  all  events  acquired  the  interest  of  the  vendor,  and  became 
therefore  tenant  in  common  with  the  other  owners,  and  could 
not  be  sued  by  them  at  law  (e). 

*  If,  on  a  dissolution  of  partnership,  the  partnership  property 
had  been  divided  in  specie  amongst  the  partners,  each  might  re- 
cover what  had  been  allotted  to  him,  for  as  to  that  he  had  be- 
come sole  owner  (/);*  and  if  the  dissolution  and  the  division  of 
the  property  were  made  by  deed,  each  partner  was  precluded 
from  denying  that  any  division  had  'in  fact  been  made,  or  that 
the  previously  existing  tenancy  in  common  had  not  been  deter- 
termiued,  and  each  therefore  was  entitled  to  recover  what  the 
deed  declared  to  be  his  (c/).2 

f  Thirdly. — An  action  for  damages  for  the  breach  of  an  express 
agreement  entered  into  by  one  partner  with  another  would  lie,  if 
the  damages  when  recovered  would  have  belonged  to  the  plaintiff 
alone.  Thus  where  a  partner  retired,  and  he  covenanted  with 
his  co-partners  not  to  carry  on  business  within  certain  limits,  or 
they  covenanted  to  indemnify  him  against  the  debts  of  the  firm, 
actions  for  damages  occasioned  by  breaches  of  these  covenants 


(z)  See  Cubitt  v.  Porter,  8  B.  &  C.  257;  Stedman  v.  Smith,  8 
E.  &  B.  1. 

(a)  But  see  Martyn  v.  Knowllys,  8  T.  R.  146;  Stedmau  f. 
Smith,  8  E.  &  B.  1. 

(6)  See  2  Wms.  Saund.  47,  o.;  Foster  v.  Crabb,  12  C.  B.  136; 
Holliday  v.  Camsell,  1  T.  E.  658;  Fennings  v.  Grenville,  1 
Taunt.  241. 

(c)  Barnardiston  v.  Chapman,  cited  in  4  East,  121,  and  Bull. 
N.  P.  34-5;  2  Wms.  Saund.  47,  o. 

(d)  Mayhew  t;.  Herrick,  7  C.  B.  247;  Barton  v.  Williams,  5  B. 
&  A.  395;  Williams  v.  Barton,  3  Bing.  139. 

(e)  Fox  r.  Hanbury,  Cowp.  445,  and  other  cases  of  that  class. 
(/)  See  Jackson  v.  Stopherd,  2  Cr.   &  M.  361  ;  and  Wiles  v. 

Woodward,  5  Ex.  557. 
()  Ibid. 


1  See  Ivey  v.  Hammock,  68   Ga.  428  (1881);    Belcher  v.  Van 
Dusen,  37  111.  281  (1869). 

2  Bartley  v.  Williams,  66  Pa.  St.  329  (1870);  Harkey  r.  Till- 
man,  40  Ark.  551  (1883);  Hunt  v.  Morris,  44  Miss.  314  (1870). 
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would  clearly  lie  (A).1     So,  if  a  partnership  was  entered  into  for  Bk.  III. 
a  definite  time,  and  one  partner  was  turned  out  by  his  co-part-  Chap.  10. 
ners  before  that  time  had  expired,  he  could  sue  them  for  this _J 


breach  by  them  of  their  agreement,  and  recover  damages  for  the 
injury  he  hud  sustained  (?');-  so  an  action  might  be  maintained 
for  not  rendering  accounts  and  dividing  profits  (fc);  for  a  penalty 
stipulated  to  be  paid  in  case  of  a  breach  of  agreement  (I);  for 
rent  covenanted  to  be  paid  (m);3  for  not  indemnifying  the  plain- 
tiff" against  a  debt  (») ;  for  not  putting  the  plaintiff  in  funds  to 
enable  him  to  defray  expenses  as  agreed  (o). 

'   Fourthly. — If  a  person  agreed  to  become  a  partner  with  others  4.  Action  for 
and  to  iurnish  a  certain  amount  of  capital,  and  he  made  default,  not  furnish- 
they  could  sue  him  at  law  for  damages,  although  he  as  well  as  in^  caPltal- 
they  were  to  have  had  an  interest  in  what  he  undertook  to  fur- 
nish (p).* 

*  It  followed  from  the  above  that  if  A.  and  B.  agreed  to  become  I"  #  564] 
partners,  and  each  agreed  to  furnish  a  certain  amount  of  capital,  Loan  by  one 
and  A.  lent  B.  the  amount  B.  was  to  contribute,  this  loan  con-  partner  of 

stituted  a  debt  for  which  an  action  by  A.  against  B.  would  lie,  fum 

'  brought  in 

-  by  the  other. 

(/O  Leighton  v.  Wales,  3  M.  &  W.  545;  White  v.  Ansdell,  Tyr. 
&  Gr.  785.  Barker  v.  Allan,  5  H.  &  N.  61,  is  an  instance  of  a 
successful  action  by  a  shareholder  against  directors  who  had 
agreed  to  indemnify  him  against  calls.  See,  too,  Haddon  v. 
Ayres,  1  E.  &  E.  118. 

(i)  See  Greenham  v.  Gray,  4  Ir.  Com.  Law  Rep.  501. 

(k)  Owston  v.  Ogle,  13  East,  538;  and  see  Stavers  v.  Curling,  3 
Biug.  N.  C.  355. 

(/)  Kadenhurst  v.  Bates,  3  Bing.  463. 

(m)  Bedford  v.  Brutton,  1  Bing.  N.  C.  399. 

(».)  Want  v.  Reece,  1  Bing.  18. 

(o)  Brown  v.  Tapscott,  6  M.  &  W.  119. 

(p)  Hesketh  v.  Blanchard,  4  East,  144;  Yenning  v.  Leckie,  13 
East,  7;  Gale  v.  Leckie,  2  Stark.  107.  Hesketh  v.  Blanchard  gave 
-rise  to  much  controversy  (see  in  Stocker  v.  Brocklebank,  3  Mac. 
&  G.  265;  Kawlinson  v.  Clarke,  15  M.  &  W.  298;  Collyer  on  Part, 
p.  60),  not  indeed,  with  reference  to  the  question  decided,  but 
with  reference  to  an  opinion  expressed  by  Lord  Ellenborough, 
that  no  partnership  existed  between  Robertson  and  the  plaintiff, 
except  as  regards  third  parties.  Having  regard  to  the  decisions 
relating  to  partnerships  in  profits,  it  is  difficult  to  assent  to  this 
opinion;  but  the  case  was  unimpeachable  as  regards  the  point 
befoi  e  the  court,  viz. ,  the  right  of  the  plaintiff,  whether  partner 
or  not  with  Robertson,  to  recover  the  price  of  the  meat  for  which 
the  plaintiff  had  been  compelled  to  pay. 


1  Lathrop  v.  Atwood,  21   Conn.  117  (1851);  Gilberts  Wiman, 
1  N.  Y.  550  (1848);  Carter  v.  Adamson,  21  Ark.  287  (1861). 

2  Hill  v.  Palmer,  56  Wis.  123  (1882). 

3  If  A.  own  a  property  and  rent  it  to  the  firm  of  A.  &  B.,  he 
cannot  sue  B.  for  the  latter's  share  of  the  rent.     Pico  v.  Cuyas, 
47  Cal.  174  (1873);  Estes  v.  Whipple,  12  Vt.  373  (1840). 

4  Pillsbury  v.  Pillsbury,  20  N.  H.  90  (1849);  Williams  v,  Hen- 
shaw,  11  Pick.  79  (1831). 
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6.  and  for 
matters  not 
involving 
them. 

Action  for 
amount  oi 
valuation ; 


for  balance 
struck ; 


although  they  may  actually  have  become  partners  (q).  And  it 
also  followed  that,  if  partners  agreed  to  contribute  capital  from 
time  to  time  to  meet  expenses,  as  occasion  might  require,  and 
one  of  them  was  compelled  to  pay  the  whole  of  the  expenses  for 
which  all  were  liable,  he  could  sue  his  co-partners  for  what  they 
ought  to  have  contributed,  according  to  their  agreement  (r). 

Fifthly. — One  partner  might  maintain  an  action  for  damages  in 
respect  of  a  demand  which  had  either  nothing  to  do  with  the 
partnership  business,  or,  if  entangled  in  it,  was  only  so  entangled 
by  reason  of  the  wrongful  conduct  of  the  defendant.1  Thus  one 
partner  who  had  received  money  to  the  use  of  another  might  be 
sued  for  it,  although  he  had  paid  it  to  the  credit  of  the  firm ;  for 
his  business  was  to  hand  it  over  to  his  co-partner  (s).  So  a  part- 
ner who,  in  fraud  of  his  co-partners,  had  given  a  note  in  the 
name  of  the  firm  for  a  private  debt  of  his  own,  whereby  his  co- 
partners had  been  compelled  to  pay  such  note,  was  liable  to 
them  at  law  for  the  whole  of  what  they  had  been  compelled 
to  pay  (<). 

Sixthly. — One  partner  might  sue  another  at  law  in  respect  of  a 
matter  which,  though  relating  to  the  partnership  business,  was  sep- 
arate and  distinct  from  all  other  matters  in  question  between  the 
partners,  and  could  and  ought  to  be  determined  without  going 
into  the  partnership  accounts  (u).  Thus  where  a  partnership 
had  been  dissolved,  and  it  had  been  agreed  that  one  partner 
should  take  all  the  partnership  property  at  a  valuation,  and  it 
had  been  valued,  and  he  had  taken  it  at  that  valuation,  arid  the 
values  of  the  shares  of  the  other  partners  had  been  ascertained, 
they  might  separately  sue  him  at  law  lor  the  amount  payable  to 
them  respectively  (v).  So,  if  partners  went  through  the  accounts 
of  the  partnership,  and  a  final  balance  was  struck,  and  the  amounts 
of  their  shares  were  ascertained,  and  the  person  by  whom  those 
amounts  were  to  be  paid  was  also  ascertained,  an  action  would 
lie  against  him  in  respect  of  each  share  to  be  paid  by  him  (a-).2 

(?)  Elgie  v.  Webster,  5M.  &  W.  518;  Ex parte  Notley,  1  Mon. 
&  Ayr.  46,  and  3  D.  &  Ch.  367.  See  Jestons  v.  Brooke,  Cowp. 
793. 

(r)  Brown  v.  Tapscott,  6  M.  &  W.  119.  See,  also,  French  v. 
Styring,  2  C.  B.  N.  S.  357. 

(s)  Smith  v.  Barrow,  2  T.  R.  476. 

(<)  Cross  v.  Cheshire,  7  Ex.  43;  Osborne  v.  Harper,  5  East,  225. 

(M)  The  Court  of  Chancery  would  not  restrain  such  actions. 
See  ante,  p.  543. 

(v)  See  Jackson  r.  Stopherd,  2  Cr.  &  M.  361. 

(x)  Morley  v.  Baker,  3  Fos.  &  Fin.  146;  Moravia  v.  Levy,  2  T. 
R.  483,  note;  Foster  v.  Allanson,  2  T.  R.  479:  Wray  v.  Milestone, 
5  M.  &  W.  21;  Brierly  v.  Cripps,  7  C.  &  P.  709;  Preston  v.  Strut- 

1  Seaman  v.  Johnson,  46  Mo.  Ill   (1870);  Haller  v.  Williai 
wjcz,  23  Ark.  566  (1861);  Hale  v.  Wilson,  112  Mass.  444  (1* 

2  Knerr  v.  'Hoffman,  65  Pa.  St.   126  (1870);  Jacques  r.  Hulit 
16  N.  J.  L.  38  (1837);  Wright  r.  Jacobs,  61  Mo.  19  (1875). 
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*The  balance,  however,  must  hare  been  a  final  balance  to  be  [  *  565] 
paid,  and  iiot  a  balance  to  be  carried  over  to  a  fresh  account  in  Bk.  III. 
continuation  of  that  just  closed.     Therefore,  where  one  partner  Chap.  10. 

sued  another  for  a  debt  unconnected  with  the  partnership,  the      c  '     

defendant  was  not  allowed  to  set  off  a  balance  found  due  to  him 
on  the  partnership  account;  for  it  did  not  appear  that  the  ac- 
count which  had  been  stated  was  a  final  account,  nor  that  the 
plaintiff  had  ever  promised  to  pay  the  balance  which,  on  taking 
the  account,  was  found  due  to  the  defendant  (y).  In  this  last 
case  the  partnership  continued  after  the  balance  sued  for  was 
struck;  but  if  a  balance  was  struck,  and  was  to  be  paid  by  one 
partner  to  the  other,  it  might  probably  have  been  sued  for,  not- 
withstanding the  continuance  of  the  partnership:  for  ex  hypothesi, 
it  was  isolated  and  separated  from  the  general  account  (z). 

Again,  if  one  partner  gave  to  his  co-partner  a  bill  or  note  which  on  bill  or 
was  in  such  a  form  as  to  bind,  not  the  firm,  but  the  partner  who  note, 
gave  it,  he  might  be  sued  by  his  co-partner  thereon,  whatever  the 
state  of  the  accounts  between  the  two  might  be,  and  although  the 
bill  or  note  in  question  had  reference  to  some  partnership  trans- 
action :  for  by  giving  the  bill  or  note,  the  demand  in  respect  of 
whicli  it.  was  given  was  isolated  from  the  general  partnership  ac- 
count (a).1     An  I.   O.  U.  being  evidence  of  an  account  stated, 
might  be  sued  upon  byone  partner againstanother  accordingly(6). 

Upon  precisely  the  same  principle,  i  f  a  partner  leased  property  ACtiOn  for 
to  trustees  for  the  firm,  and  those  trustees  covenanted  to  pay  the  rent  • 
rent,  he  might  sue  them  on  that  covenant,  although  he   might, 
as  one  of  the  firm,  be  bound  to  indemnify  the  trustees  against  all 
losses  sustained  by  them  in  that  character,  and  the  trustees  might 
themselves  be  members  of  the  firm  ;  for  the  covenant  to  pay  the 
rent  constituted  a  demand  distinct  from  all  others  (cX 

ton,  1  Anst,  50;  Henley  v.  Soper,  8  B.  &  C.  16;  Eackstraw  v. 
Imber,  Holt.  368;  Wells  v.  Wells,  1  Ventr.  40. 

(y)  Fromont  v.  Coupland,  2  Bing.  170.  See,  too,  Lyon  v. 
Haynes.  5  Man.  &  Gr.  504,  where  the  sum  ascertained  to  be 
payable  was  subject  to  contingent  claims. 

(s)  This  point  was  raised,  but  not  decided,  in  Carr  v.  Smith,  5 
Q.  B.  128,  where  the  action  failed,  because  the  account  sued  on 
had  been  made  out  by  a  non-partner,  and  had  not  been  assented 
to  by  the  partners,  and  was  not  stamped  as  an  award. 

(a)  See  Beecharn  v.  Smith,  E.    B.  &  E.  442  ;  Neale  v.  Turton, 
4  Bing.  151  ;  Preston  v.  Strutton,  1  Anst.  50  ;  Fox  v.  Frith,  10 
M.  &  W.  131,  and  Heywood  v.  Watson,  4  Bing.  496.      Compare 
Tibaldi  i\  Ellerman,  6  Dowl.  &  L.  71.     And  as  to  one  partner 
suing  another  on  a  bill  which  he  has  indorsed,  but  not  with  the 
intention  of  paying  it,  see  Denton  v.  Peters,  L.  R.  5  Q.  B.  475. 

(b)  Graves  v.  Cook,  2  Jur.  N.  S.  475,  Ex. 

(c)  Bedford  v.  Brutton,  1  Bing.  N.  C.  399.      In   such   a  case, 
however,  a  counter-claim  would  now  be  set  up  and  have  to  be 
adjusted. 

1  Burnes  v.  Scott,  117  U.  S.  582  (1886);  Merrill  i>.  Green,  55 N. 
Y.  270  (1873). 
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particular 
loss ; 

Sedgwick  v. 
Daniell. 


for  contribu- 
tion when 
one  has  paid 


Again,  if  one  partner  received  money  for  the  use  of  the  firm 
in  respect  of  some  transaction  separate  and  distinct  from  its  other 
business,  and  the  money  thus  received  ought  to  have  been  divid- 
ed without  reference  to  other  matters,  his  co-partners  might  sue 
him  at  law  for  their  shares  of  the  money  in  question  (rf). 

*  So,  if  one  partner  paid  money  of  his  own  to  his  co-partner, 
in  order  that  it  might  be  applied  by  him  for  some  specified  part- 
nership purpose,  and  it  was  received  for  that  purpose  and  no 
other,  and  was  misapplied,  an  action  lay  for  the  recovery  of  such 
money  ;  for,  ex  hypoHicsi,  it  never  was  the  money  of  the  firm, 
and  the  duty  of  the  partner  who  received  that  money  was  either 
to  apply  it  as  agreed,  or  to  return  it  intact  (e). 

So  a  purchaser  of  a  partner's  share  at  a  price  calculated  on  the 
profits,  could  recover  the  amount  which  he  had  overpaid  in  ig- 
norance of  the  real  state  or  the  accounts  (f).1 

Again,  if,  in  respect  of  some  particular  transaction,  one  partner 
had  expressly  agreed  to  indemnify  another,  and  had  not  done  so, 
an  action  might  be  brought  by  the  latter  against  the  former,  in- 
asmuch as  the  right  to  be  indemnified  had,  by  agreement,  been 
made  independent  of  all  other  questions  between  the  partners  (g). 
Therefore,  where  one  partner  in  his  own  name  accepted  a  bill  for 
a  partnership  debt,  on  the  faith  of  a  promise  by  one  of  the  other 
partners  that  he  would  provide  funds  to  pay  the  the  bill,  and 
the  acceptor  was  nevertheless  compelled  to  pay  it,  he  was  held 
entitled  to  recover  the  whole  amount,  from  the  other  partner  (h). 

Further,  if  some  of  a  number  of  partners  gave  their  promissory 
note  for  better  securing  payment  of  a  debt  owing  by  them  and 
their  co-partners,  and  one  of  the  makers  of  the  note  was  com- 
pelled to  pay  the  whole  amount  of  it,  he  wras  entitled  to  sue 
each  of  the  other  makers  of  the  note  for  his  proportion  of  the 
sum  so  paid.  For,  in  the  case  supposed,  the  right  to  contribu- 
tion arose  in  respect  of  a  matter  not  involved  in  the  general  ac- 
count, and  did  not  depend  upon  the  circumstances  that  the 
makers  of  the  note  were  partners.  This  was  decided  by  the 
Court  of  Exchequer  in  Sedgwick  v.  Daniell  (i). 

However,  the  decisions  did  not  go  the  length  of  allowing 
one  partner  who  had  been  compelled  to  pay  the  whole  of  a 

(d)  See  Graham  v.  Robertson,  2T.  R.  282.     In  Ex  parte  Dodg- 
son,  Mon.  &  McAr.  445,  it  was  held  that  one  of  two  sub-partners 
might  prove  against  the  other's  estate  for  half  of  the  profits  re- 
ceived by  him  in  respect  of  his  share  in  the  principal  firm.    Com- 
pare Bovill  i\  Hammond,  6  B.  &  C.  149. 

(e)  See  Wright  v.  Hunter,  1  East,  20. 

(f)  Townsend  «.  Crowldy,  8  C.  B.  N.  S.  477. 

(g)  Coffee  v.  Brian,  3  Bing.  54 ;  see,  too.  Wilson  v.  Cutting, 
10  Bing.  436  ;  Brown  v.  Tapscott,  6  M.  &  W.  119. 

(h)  Coffee  v.  Brian,  3  Bing.  54. 

(t)  Sedgwick «.  Daniell,  2  H.  &  N.  319. 

1  Bond  v.  Hays,  12  Mass.  34  (1815). 
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partnership  debt  to  sue  his  co-partners  at  law  for  contribution,  Bk.  III. 
in  the  absence  of  special  circumstances  (A;).1  Chap.  10. 

But  if  one  of  several  projectors  of  a  company  was  compelled  to         ' 


pay  a  debt  owing  by  them  all,  he  could  obtain  contribution  from  more  than 
them  by  an  action  at  law.  although  there    were  unsettled  ac-  his  share  of  a 


counts  between  him  and  them  (f).  j         °f  the 

*  WJicn  an  action  would  not  He.  |~  *  567] 

It  is  clear  from  the  cases  referred  to  in  the  last  few  pages,  that  General  rule 
there  was  no  such  rule  as  that  one  partner  could  not  sue  another  that  one 
at  law,  in  respect  of  a  debt  arising  out  of  a  partnership  transac-  ^J 
tion,  and  that  this  circumstance  alone  afforded  no  reason  why  an  anotner  at 
action  should  not  be  brought  by  one  partner  against  another  (m).  law; 
Except,  however,  in  an  action  of  account,  it  was  a  general  rule  in  respect  of 
that  between  partners,  whether  they  were  so  in  general  or  for  any  matter 

a  particular   transaction   only,  no  account  could  be  taken  at  lnvolvingtne 

,  partnership 

law  (n)  ;  nor  (except  in  an  action  of  account)  could  one  partner  sue  account 

another  at  law,  unless  the  cause  of  action  was  so  distinct  from 
the  partnership  accounts  as  not  to  involve  their  consideration  (o); 
nor  unless  the  plaintiff  if  he  recovered  would  be  justified  in  keep- 
ing what  he  might  get  without  afterwards  having  to  account  to 
his  co-partners  for  any  part  of  it  (p).  Hence  one  partner  could  . 
not  sue  another  at  law  for  work  and  labour  done  for  the  firm, 
and  therefore  on  account  as  well  of  the  plaintiff  as  of  the  defend- 
ant (q]\  nor  for  money  had  and  received  for  the  firm,  for  it  must 
be  properly  shared  between  the  parties  to  the  action  (r)  ;  nor  for 

(k)  Sadler  v.  Nixon,  5  B.  &  Ad.  936.  See,  too,  Batard  v. 
Hawes,  2  E.  &  B.  287  ;  Helme  v.  Smith,  7  Biug.  713  ;  and  Pear- 
son r.  Skelton,  1  M.  &  W.  504  ;  and  compare  Wooley  v.  Batte,  2 
C.  &  P.  417  ;  Osborne  v.  Harpur,  1  Smith,  411. 

(1)  Batard  v.  Hawes,  2  E.  &  B.  287  ;  Boulter  v.  Peplow,  9  C. 
B.  493. 

(m)  See  Worrall  v.  Grayson,  1  M.  &  W.  166. 

'    (n)  Bovill  v.  Hammond,  6  B.  &  C.  151  ;  and  see  Scott  v.  Mcln- 
tosh,  2  Camp.  238. 

(p)  Ibid.;  and  see  the  cases  in  the  six  following  notes.  This 
rule  was  held  to  prevent  the  cesttii  que  trust  of  a  partner  from 
suing  the  other  partners.  See  Goddard  v.  Hodges,  1  Cr.  &  M. 
33.  Sed  qnsere.  The  same  rule  would  probably  have  prevented 
a  person  entitled  to  a  share  of  profits  from  suing  at  law  for  them 
where  they  had  not  been  ascertained. 

(p)  Milburu  v.  Codd,  7  B.  &  C.  421  ;  Bedford  v.  Brutton,  1 
Bing.  N.  C.  405  ;  Caldicott  v.  Griffiths,  8  Ex.  898. 

(q)  Goddard  v.  Hodges,  1  Cr.  &  M.  33  ;  Holmes  v.  Higgins,  1 
B.  &  C.  74;  Milburn  v.  Codd,  7  B.  &  C.  419  ;  Lucas  v.  Beach,  1 
Man.  &  Gr.  417. 

(r)  Bovill  r.  Hammond,  6  B.  &  C.  149  ;  Smith  v.  Barrow,  2  T. 
R.  476  ;  Fromont  v.  Coupland,  2  Bing.  170.  See,  too,  Lewis  v. 
Edwards,  7  M.  &  W.  300  ;  Thomas  v.  Thomas,  5  Ex.  28. 


1  Westerlo  v.  Evertson,  1  Wend.  532  (1828) ;  Harris  v.  Harris. 
39  N.  H.  45  (1859). 
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Actions  for 

improper 

sale. 


Mayhew  v. 
Herrick. 


money  paid  to  the  nse  of  the  defendant,  if  the  question  whether 
he  ought  to  repay  it  or  not  turned  on  the  state  of  the  partnership 
accounts  («);  nor  for  money  lent  to  the  firm  of  which  the  plaintiff 
was  himself  a  member,  for  the  advance  only  formed  an  item  in 
the  partnership  account  (<);  nor  on  a  bill  or  note  drawn,  accepted, 
or  endorsed  in  such  a  manner  as  to  bind  the  firm  jointly  and  not 
its  members  severally  also,  for  in  such  a  case  not  only  must  the 
plaintiff  as  one  of  the  firm  have  contributed  to  payment  of  the 
instrument,  but  he  ought  also  to  have  been  a  defendant  to  the 
action  (u).  For  similar  reasons,  *  if  partners  became  indebted  to 
a  third  person  who  died,  and  appointed  one  of  them  his  execu- 
tor, this  one  could  not  ev  en  as  executor  sue  his  co-partners  for 
the  debt  due  to  the  deceased  (.r);  and  if  there  were  two  firms 
with  a  partner  common  to  both,  one  firm  could  not  sue  the  other 
at  law  (y] ;  neither  was  there  any  mode  by  which  at  law  one 
partner  could  sue  the  firm  or  be  sued  by  it  (z).  But  upon  a  joint 
and  several  promissory  note,  a  partner  might  be  sued  by  his  co- 
partners or  by  a  firm  of  which  they  were  members  (a). 

Again,  as  One  tenant  in  common  of  personalty  could  not  sue 
his  co-tenant  for  the  recovery  of  that  property,  it  follows  that 
one  partner  could  not,  by  action  at  law,  obtain  from  his  co-part- 
ner property  of  the  firm  wrongfully  detained  by  him  (5). 

It  was  not.  however,  so  clear  that  if  one  partner  wrongfully 
sold  property  of  the  firm,  his  co-partner  could  cot  sue  him  at  law, 
either  for  the  wrongful  conversion  or  for  a  share  of  the  produce 
of  the  sale.  For  although  the  older  decisions  were  opposed  to 
any  such  right  (c),  it  was  held  in  Mayhew  v.  Herrick  (d),  that  a 
sheriff  who.  under  a/,  fa.  against  one  partner,  sold  goods  of  the 
firm,  was  answerable  at  law  to  the  assignees  of  the  other  partner 
for  one-half  of  the  proceeds  of  the  sale  ;  and  it  was  previously 

(s)  Robson  r.  Curtis,  1  Stark.  78.  But  see  Townsend  r.  Crowdy, 
8  C.  B.  N.  S.  477,  noticed  ante,  p.  566. 

(<)  Perring  v.  Hone,  4  Bing.  28  ;  Colley  v.  Smith,  2  Moo.  & 
Rob.  96. 

(u)  See  Neale  r.  Turton.  4  Bing.  149  ;  Mainwaring  ^.  Newman, 
2  Bos.  &  P.  120 ;  Teague  v.  Hubbard,  8  B.  &  C.  345,  and  2  Man. 
&  Ry.  369  ;  Tibaldi  v.  Ellerman,  6  Dowl.  &  L.  71. 

(x)  Moffatt  v.  Van  Milliugen,  cited,  2  Bos.  &  P.  124. 

(yj  Perring  v.  Hone.  2  Car.  &  P.  401,  and  4  Bing.  28  ;  Main- 
waring  v.  Newman,  2  Bos.  &  P.  120  ;  Bosanquet  r.  Wray,  6 
Taunt.  597  ;  Jacaud  r.  French,  12  East,  317. 

(z)  See,  in  addition  to  the  cases  cited  in  the  last  note,  De  Tastet 
r.  Shaw,  1  B.  &  A.  664,  and  Richardson  v.  The  Bank  of  England, 
4  M.  &  Cr.  171,  172,  per  Lord  Cottenham. 

(a)  See  Beecham  r.  Smith,  E.  B.  &  E.  442,  and  ante,  p.  565. 

(b)  See  Fox  v.  Hanbury,  Cowp.  445.     In  Sharp  v.  Warren,  6 
Price,  131,  it  was,  however,  held  that  the  steward  of  a  friendly 
society  was  entitled  to  recover,  at  law,  a  box  of  money  belonging 
to  the  society,  but  run  off  with  by  one  of  its  members. 

(c)  Graves  v.  Sawcer,  Sir  T.  Raym.  15. 

(d)  7  C.  B.  229.     See,  too,  Buckley  v.  Barber,  6  Ex.  164  ;  and 
compare  Morgan  v.  Marquis,  9  Ex.  145. 
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held,  in  Barton   v.   Williams  (e),  that  a   sale  by  one   tenant  in  Bk.  III. 
common  of  the  common  property  gave  the  other  a  right  to  sue  Chap.  10. 
him  at  law  for  a  wrongful  conversion  (/).     The  question,  there-  J 


fore,   whether  if  one  partner  wrongfully  sold  the  goods  of  the  Barton  v. 
firm,  he  could  or  could  not  be  sued  at  law  by  his  co-partners,  Williams. 
seems  to  have  turned  on  whether  their  demand  in  retpect  of  this 
wrongful  sale  could  or  could  not  be  regarded  as  independent  of 
any  question  of  account,  sa   as  to  bring  the  case  within  the  ex- 
ception already  noticed. 

Moreover,  a  partner  could  not  maintain  an  action  on  a  bill  of 
exchange  *  drawn  by  himself  on  a  firm  of  which  he  was  a  mem-  f  *  5691 
ber  (#),  and  this  rule  applied  to  all  unincorporated  companies. 

Nor  could  an  action  be  brought  by  one  firm  against  another  Actions  be- 
firm    where    one    or    more     persons    were    partners     in    both  tween  two 
firms    (h).1       Even    where    the    common    partner    was    dead,  fi™8  w'th  a 
the  one  firm  could  mot  sue  the  other  in  respect  of  contracts  en-  C<; 
tered  into  between  the  two  firms  when  he  was  a  partner  in  each 
of  them;  for  no  legal   contract  could  subsist  between  a  person 
and  those  connected  with  him  on  the  one  side,  and  himself  and 
others  connected  with  him  on  the  other  side  (i). 

Fox  v.  Hanbury  (k)  was  the  leading  authority  for  the  rule  that  pox  „ 
one  partner  could  not  sue  another  at  law  on  the  ground  that  the  Hanbury. 
other  detained,  and  used  for   his  own   exclusive  purposes,  per-  Trover, 
sonal  property  belonging  to  the   firm;    and  for  the  further  rule 
that  if  one  partner  sold  such  property,  neither  the  other  partners 
nor  their  assignees  in    bankruptcy  could    maintain    an  action 
against  the  purchaser  in   respect  of  his  detention  of  the  goods 
purchased  (/). 

(e)  5  B.  &  A.  395,  affirmed  on  appeal,  Williams  v.  Barton,  3 
Bing.  139.  See,  toe,  Farrar  v.  Beswick,  1  M.  &  W.  682. 

(/)  Agreed  to  by  Maule,  J..  in  Mayhew  v.  Herrick,  7  C.  B. 
247 ;  and  by  Wood,  V.-C.,  in  Fraser  v.  Kershaw,  2  K.  &  J.  500  ; 
but  see  per  Coltman,  J.,  7  C.  B.  246  and  Jacobs  v.  Seward,  L.  R. 
5  H.  L.  464. 

(gr)  Neale  v.  Turton.  4  Bing.  149.  See,  too,  Teague  «.  Hubbard, 
8  B.  &  C.  345,  and  2  Man.  &  Ry.  369. 

(h)  See  Moffat  v.  Van  Millingen,  2  Bos.  &  P.  124,  note;  Main- 
waring  v.  Newman,  ib.  120;  Perring  v.  Hone,  2  C.  &  P.  401,  and 
4  Bing.  28;  Jacaud  r.  French,  12  East,  317;  De  Tastet  v.  Shaw, 
1  B.  &  A.  664. 

(i)  Bosanquet  r.  Wray,  6  Taunt.  597. 

(k)  Cowp.  445.  This  case  was  always  followed  with  approba- 
tion. See  Smith  v.  Stokes,  1  East.  363;  Smith  v.  Oriell,  ib.  368; 
Harvey  v.  Crickett,  5  M.  &  S.  336;  Buckley  v.  Barber,  6  Ex.  164; 
Harper  v.  Godsell,  L.  R.  5  Q.  B.  422. 

(/}  It  seems  from  Morgan  v.  Marquis,  9  Ex.  145,  that  if  a  sol- 
vent partner  sells  goods  of  the  firm,  the  purchaser,  if  he  after- 
wards sells  the  goods,  cannot  be  compelled  to  hand  over  any  part 
of  the  proceeds  to  the  trustee  of  the  insolvent  partners.  Com- 

1  Calhoun  v.  Albin.  48  Mo.  304  (1871)  ;  Tassey  v.  Church,  6 
Watts  &  S.  465  (1843);  Denny  v.  Metcalf,  68  Me.  269  (1878). 
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ACTIONS  BETWEEN  PARTNERS. 


Bk.  III. 
Chap.  10. 

Sect.  7. 

Action  for 
share  of 
surplus  on 
dissolution. 


Where  a  partnership  had  been  dissolved,  and  the  winding  up 
of  its  affairs  had  been  entrusted  to  one  or  two  individuals,  and 
they  had  taken  upon  themselves  the  duty  of  getting  in  the  as- 
sets and  paying  the  debts,  and  dividing  the  surplus,  they  could 
not,  under  ordinary  circumstances,  be  compelled  by  proceed- 
ings at  law«to  pay  over  that  surplus  to  those  entitled  to  it  (m). 
If,  indeed,  the  accounts  had  all  been  taken,  and  the  net  balance 
payable  to  any  particular  partner  had  been  ascertained,  and  if 
such  balance  clearly  ought  to  be  paid  over  at  once,  then  an  ac- 
tion for  it  might  be  brought  (n);  but  in  other  cases  recourse 
must  have  been  had  to  a  court  of  equity. 

pare  this  with  Mayhew  v.  Herrick,  7  C.  B.  229,  and  Buckley  v. 
Barber,  6  Ex.  164. 

(m)  Lyon  v.  Haynes,  5  Man.  &  Gr.  504,  and  see  Lewis  v.  Ed- 
wards, 7  M.  &  W.  300,  as  to  a  receiver  suing  for  money  withheld 
from  him  by  those  who  agreed  that  he  should  receive  and  dis- 
tribute it.  » 

(n)  See  ante,  p.  564. 
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BOOK  IV. 


OF  THE  DISSOLUTION  AND  WINDING-UP  OF 
PARTNERSHIPS. 


CHAPTER  I. 

CAUSES  OF  DISSOLUTION. 

THE  right  to  rescind  a  partnership  for  fraud  has  been  Bk.  IV. 
already  considered  (a).     A  partnership,  however,  which  Chap.  1. 
is  incapable  of  being  repudiated  by  any  of  its  mem-  < 
bers,  may  be  terminated  by  a  variety  of  events.     Dis- 
regarding (as  not  requiring  special  notice)  mutual  con- 
sent on  the  part  of  all  the  partners,  and  such  events,  if 
any,  as  by  the  partnership  articles  may  be  specially 
made  grounds  of  dissolution,  the  causes  of  a  disso- 
lution of  an  ordinary  partnership  may  be  reduced  to 
the  following,  viz. : — 

1.  The  will  of  any  partner. 

2.  The  impossibility  of  going  on;  in  conse- 

quence of 

(a.)  The  hopeless  state  of  the  partner- 

•         ship  business. 
(6.)  Insanity, 
(c.)  Misconduct. 

3.  The  transfer  of  a  partner's  interest. 

4.  The  occurrence  of  some  event  which  ren- 

ders the  partnership  illegal. 

5.  Death. 

6.  Bankruptcy. 

The  consequences  of  death  and  bankruptcy  will  be 
considered  in  subsequent  chapters;  in  the  present  chap- 
ter the  other  four  events  will  be  dealt  with. 

(a)  Ante,  p.  482. 
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I"  *571]  *SECTION  I. — WILL  OF  ANY  PAKTNER. 

1.  Right  to  dissolve. 

Bk.  IV.  Any  member  of  an  ordinary  partnership,  the  dura- 

Chap.  1.  Sect.  ^on  Qf  wnich  is  indefinite,  may  dissolve  it  at  any  moment 

J he  pleases,  and  the  partnership  will  then  be  deemed  to 

continue  only  so  far  as  may  be  necessary  for  the  pur- 
poses of  winding  up  its  then  pending  affairs  (6).1  This 
rule  applies  to  ordinary  mining  partnerships  (c);  and 
as  well  where  there  are  many  as  where  there  are  only  a 
few  partners  (d),  It  also  applies  although  one  of  the 
partners  to  whom  the  notice  is  given  may  be  a  lunatic  (e). 
But  it  is  apprehended  that  the  Court  will  restrain  an 
immediate  dissolution  am]  sale  of  the  partnership  prop- 
erty, if  it  appears  that  irreparable  mischief  will  ensue 
from  such  a  proceeding  (/). 

But  although  a  partnership  at  will  may  be  dissolved 
by  any  partner,  it  by  no  means  follows  that  he  can  re- 
tain a  premium  which  his  co-partner  may  have  paid 
him,  or  secure  for  his  own  benefit  other  advantages 
which  he  may  desire  (g). 

Form  of  A  notice  that  the  partnership  shall  be  dissolved  must, 

notice.  f  to  be  effectual,  be  explicit,  and  be  communicated  to  all 

the  partners  (h).2     The  notice  may  be  prospective  (i). 

(b)  Peacock  v.  Peacock,  16  Ves.  50  ;  Featherstonhaugh  v.  Fen- 
wick,  17  Ves.  298  ;  Crawshay  v.  Maule,  1  Swanst.  508  ;  Ex  parte 
Nokes,  cited  1  Mont.  Part.  108  n.     The  Scottish  law  is  the  same  : 
see  Marshall  v.  Marshall,  3  Ross,  L.  C.  on  Com.  Law,  611. 

(c)  Lees  v.  Jones,  3  Jur.  N.  S.  954,  but  not,  it  is  conceived, 
if  carried  on  on  the  cost-book  principle. 

(d)  Miles  v.  Thomas,  9  Sim.  606. 

(e)  But  in  such  a  case  the  dissolution  cannot  be  carried  out 
without  having  recourse  to  an  action.     See  Mellersh  v.  Keen.  27 
Beav.  236. 

(/)  See  Chavany  v.  Van  Sommer,  3  Woodd.  Lect.  416,  note, 
and  1  Swanst.  512,  note,  and  Blisset  v.  Daniel,  10  Ha.  493.  See 
also  Neilson  v.  Mossend  Iron  Co.,  11  App.  C.a.  298,  a  Scotch  r;i<r. 
By  the  civil  law  a  dissolution  made  maid  fide,  and  at  an  unsea- 
sonable time,  is  not  allowed.  See  Pothier,  Partn.  \  150. 

(g)  As  to  the  premium,  see  ante,  p.  64,  and  as  to  retaining  the 
benefit  of  a  renewed  lease,  Clegg  v.  Edmondson,  8  De  G.  Me.  & 
G.  787. 

(h)  Van  Sandau  ?'.  Moore,  1  Russ.  463  ;  Wheeler  v.  Van  Wart, 
9  Sim.  193,  and  2  Jur.  252,  where  the  notice  was  left  at  the  office; 
Parsons  v.  Hay  ward,  31  Beav.  199,  and  4  De  G.  F.  &  J.  474. 

(i)  Mellersh  v.  Keen,  27  Beav.  236. 

Fletcher  r.  Reed,  131  Mass.  312  (1881);  McElvey  v.  Lewis.  76 
N.  Y.  373  (1879);  Whiting  v.  Leakin,  66  Md.  255  (1881);  Howell 
v.  Harvey,  5  Ark.  279  (1843).  It  makes  no  difference  that  one 
of  the  partners  has  paid  a  bonus  to  secure  his  admission  into  the 
firm.  Carlton  v.  Cummings.  51  Ind.  478  (1873). 

2  Eagle  v.  Bucher,  6  Oh.  St.  295  (1856). 
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A  proposal  to  *  dissolve  on  terms  which  are  not   ac-  [  *  572] 

cepted,  does  not  amount  to  a  dissolution  (k).  Nor  does  Bk.  IV. 

a  notice  that  a  partner's  share  has  been  forfeited  ;  for  Chap.  l.Sect. 

by  such  notice  it  is  not  intended  that  the  partnership  J 

shall  be  considered  as  dissolved  as  to  all  the  partners, 
but  only  that  the  one  partner  shall  have  no  farther  in- 
terest in  it  (I).  An  answer  to  a  bill  in  chancery  has 
been  held  sufficient  notice  (ra). 

It  has  never  been  determined  that  a  partnership  con-  Where  part- 
stituted  by  deed  can  only  be  dissolved  either  by  deed  nership  is 
or  by  operation  of  law  :  and  it  is  apprehended  that  no  ^decd  °* 
deed  is  requisite.1     In  Doe  v.  Miles    (n)   the  question  j}oe  ',  Mjies 
was  raised  ;  but  as  the  partners  had  all  signed  a  notice 
advertising  a  dissolution,  Lord  Ellenborough  presumed 
that  it  had  been  effected  with  all  due  solemnity.     It  is 
clear  from  the  report  that  there  was,  in  fact,  no  deed 
of  dissolution,  but  there  may  have  been  in  the  articles 
some  clause  providing  for  a  dissolution  otherwise   than 
by  deed. 

A  dissolution  of  a   partnership   at  will   may   be  in-  Dissolution 
f erred  from  circumstances,  e.  g.,  a  quarrel,  although  no  inferred, 
notice  to  dissolve  may  have  been  given  (o).2 

A  notice  once  given  cannot   be  withdrawn   without  Withdrawal 
consent  (p).  of  notice. 

If  a  partnership  is  a  partnership  at  will,  and  a  mem-  Time  from 
ber  brings  an  action  for  dissolution  without  an  previous  which  dis- 
notice,  the  writ  is  treated  as  notice  to  dissolve  and  the 
dissolution  will  date  from  its  service.  In  other  cases 
of  dissolution  by  notice  the  dissolution  will  date  from 
the  day  the  notice  was  given,  or  from  the  time  mention- 
ed in  it  for  dissolution,  as  the  case  may  be  (q).3 

(k]  Hall  v.  Hail,  12  Beav.  414. 

(0  See  Hart  v.  Clarke,  6  De  G.  M.  &  G.  232. 

(wi1)  Syers  v.  Syers,  1  App.  Ca.  174. 

(n)  4  Camp.  373,  and  1  Stark.  181.  In  Hutchinson  v.  Whit- 
field,  Hayes  (Ir.  Ex.),  78,  it  was  agreed  that  the  partnership 
should  be  dissolved  by  deed  only  ;  but  it  was  held  that  an  award 
dissolving  the  partnership  was  valid,  the  submission  being  under 
.seal. 

(o)  Pearce  v.  Lindsay,  3  De  G.  J.  &  Sin.  139. 

(p)  Jones  v.  Lloyd,  18  Eq.  265. 

(q)  See  Robertson  v.  Lockie,  15  Sim.  285 ;  Bagshaw  v.  Parker, 
10  Beav.  532  ;  Mellersh  v.  Keen,  27  Beav.  236.  ' 

1  It  has  been  decided  that  the  dissolution  of  such  a  partner- 
nership  can  be  proved  by  parol,  Dickinson  v.  Bold,  3  Desaus,  501 
(1811);  Wood  v.  Gault,  2  Md.  Ch.  433  (1850). 

2  Abbott  v.  Johnson,  32  N.  H.  9  (1855). 

8  It  is  a  disputed  question  whether  one  partner  can  dissolve  a 
partnership  entered  into  for  a  certain  period  before  the  expira- 
tion of  i^s  term.  In  Slemmer's  Appeal,  58  Pa.  St.  168,  Solomon 
v.  Kirkwood,  55  Mich.  256  (1884)  and  Skinner  v.  Dayton,  19 
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Bk.  IV. 
Chap.  1.  Sect. 
1. 

Right  of 
partner  to 
retire  from 
firm. 


Eight  to 
retire  from 
insolvent 
firm. 


*  2.   Of  the  right  to  retire. 

Subject  to  a  qualification  which  will  be  presently 
mentioned,  a  member  of  an  ordinary  firm  can  surren- 
der his  share  and  interest  in  the  firm  to  his  co-part- 
ners, or  any  of  them,  upon  any  terms  to  which  he  and 
they  may  all  agree.  But  there  is  only  one  method  by 
which  a  partner  can  retire  from  a  firm  without  the  con- 
sent of  his  co-pa'rtners,  and  that  is,  by  dissolving  the 
firm.  In  order  to  avoid  the  necessity  of  a  general  dis- 
solution when  a  partner  may  wish  to  retire,  special  pro- 
visions are  frequently  introduced  into  partnership  ar- 
ticles; but  it  is  not  unfrequently  found  that,  owing  to 
unforeseen  circumstances,  these  provisions  cannot  be 
carried  into  effect;  and  when  that  is  the  case,  a  disso- 
lution, with  its  usual  consequences,  must  take  place  if 
a  partner  is  to  retire  otherwise  than  by  the  consent  of 
his  co-partners  (r).1 

The  qualification  above  alluded  to  has  relation  to  a 
partner's  retirement  from  an  insolvent  firm.     A  part- 
ner desirous  of  retiring  from  an  insolvent  firm,  is  at 
perfect  liberty  to  sell  his  interest  in  it  for  any  sum  the , 
continuing  partners  think  proper  to  give  him;  and  a 
sale  by  him  to  them  cannot  be  set  aside  or  impeached 
as  a  fraud  upon  the  creditors  of  the  firm  unless  there  \ 
be  clear  evidence  aliunde  of  such  fraud  (s).     At  the 
same  time,  the  present  share  of  a  partner  in  an  insolv- 
ent firm  (t)  is  obviously  less  than  nothing,  whatever"! 
may  be  the  amount  of  the  capital  brought  in  by  him. 
Consequently  a  partner  who  retires  from  an  insolvent 
firm  and  withdraws  from  it  a  sum  of  money  which  he ; 

(r)  See  Cook  v.  Collingridge,  Jac.  607;  Kershaw  v.  Matthews, 

2  Russ.  62;  Madgwick  r.  Wimble,  6  Beav.  495;    Downs  v.  Col-1 
lins,  6  Ha.  418.     Compare  Simmons  v.  Leonard,  3  Ha.  581;  Pet-, 
tyt  t1.  Janeson,  6  Madd.  146. 

(s)  See  Lx  parte  Peake,  1  Madd.  346;  Parker  v.  Rarnsbottom,  . 

3  B.  &  C.  257;  Ex  parte  Birch,  2  Ves.  J.  260,  note;  Ex  parte  Car- 
penter, Mont.  &  McAr.  1. 

(<)  An  insolvent  firm  is  one  in  which  the  joint  assets  are  less 
than  the  joint  liabilities.  Such  a  firm  is  insolvent  whatever  tlie 
wealth  of  the  individual  partners  composing  it  may  be,  see 
Mont.  &  McAr.  p.  5. 

Johns.  513,  538  (1822);  it  was  said  that  he  can  do  so,  subject  to 
a  liability  to  answer  in  damages  for  his  breach  of  contract.  In 
Berry  v.  Folkes,  60  Miss.  507  (1866);  Johnston  r.  Dutton,  27  Ala. 
245  (1855);  Hartman  v.  Woehr,  18  N.  J.  Eq.  383  (1867);  Cole  r. 

Moxley,  12  W.  Va.  730  ( );  and  Kinloch  v.  Hamlin,   2  Hill, 

(S.  Ca.)  Ch.  19  ( );  it  was  held  that  he  cannot  dissolve  such 

a  partnership. before  the  appointed  term  is  ended. 

1  That  the  withdrawal  of  a  partner  dissolves  the  firm,  see 
White  «.  White,  5  Gill.  359  (1847). 
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is  pleased  to  call  his  share,  is  defrauding  the  creditors  Bk.  IV. 
of  the  firm;  and  such  a  transaction  cannot  stand,  and  Chap.  1.  S 
may  be  impeached  by  the  trustee  in  bankruptcy  of  the  J 


*  continuing  firm  (w).1  To  proceedings  instituted  by  [  *  574] 
the  trustee  to  impeach  such  a  transaction,  it  is  no  an- 
swer to  say,  that  the  bankrupts  themselves  were  bound 
by  it;  for  the  trustee  represents  the  creditors,  and  can 
impeach  any  transaction  which  is  a  fraud  as  against 
them,  although  the  bankrupts  themselves  might  not  be 
in  a  position  to  do  so  (x).  Upon  similar  grounds,  if  a 
partner  relinquishes  his  share  in  a  partnership  to  his 
co  partners,  upon  such  terms  and  under  such  circum- 
stances as  to  render  that  relinquishment  a  fraud  upon 
his  creditors,  and  he  then  becomes  bankrupt,  his  trus- 
tee will  be  entitled  to  rescind  the  transaction. 

Laying  aside,  however,  all   such    considerations  as  General  rules 
these,  it  may  be  said  —  as  to  retir- 

1.  That  it  is  competent  for  a  partner  to  retire  with  iQS- 
the  consent  of  his  co-partners  at  any  time  and  upon 
any  terms; 

2.  That  it  is  competent  for  him  to  retire  without 
their  consent  by  dissolving  the  firm,  if  he  is  in  a  posi- 
tion to  dissolve  it; 

3.  That  it  is  not  competent  for  a  partner  to  retire 
from  a  partnership  which  he  cannot  dissolve,  and  from 
which  his  co-partners  are  not  willing  that  he  should 
retire. 

3.   Of  the  right  to  expel. 

In  the  absence  of  an  express  agreement  to  that  effect,  Right  to 
there  is  no  right  on  the  part  of  any  of  the  members  of  expel  a 
an  ordinary  partnership  to  expel  any  other  member,  partner. 
Nor,  in  the  absence  of  express  agreement,  can  any  of 
the  members  of  an   ordinary  partnership  forfeit  the 
shara  of  any  other  member,  or  compel  him  to  quit  the 
firm  on  taking  what  is   due  to    him.     As  there  is  no 
method,  except  a  dissolution,  by   which  a  partner  can 
retire  against  the  will  of  his  co-partners,  so  there  is  no 
method  except  a  dissolution   by  which  one  partner  can 
be  got  rid  of  against  his  own  will  (y). 

(u)  See  Sanderson  v.  Maltby,  4  Bro.  C.  C.  423,  and  2  Ves.  J. 
244;  Re  Kemptner,  8  Eq.  286;  and  ante,  p.  338. 

(x)  Ib.,  and  see  Billiter  «.  Young,  6  E.  &  B.  40;  Tyrrell  v. 
Hope,  2  Atk.  562. 

(y)  See  Hart  v.  Clarke,  6  De  G.  M.  &  G.  232,  and  on  appeal. 

1  See  Anderson  v.  Albrecht,  11  Md.  563  (1857);  Ransom  v. 
Van  Derventer,  41  Barb.  307(1863);  Johnson  v.  Strauss,  26  Fed. 
Rep.  57(1882);  Phelps  t?.  McNeely,  66  Mo.  554(1877). 
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*  575]  *  The  consequence  of  this  is,  that  when  partners  dis- 

Ch'  IVi'  Serf  Sgree  and  cannot  dissolve  except  with  the  concurrence 

2  "  of  all>  ifc  is  not  unusual  for  some  of  them  so  to  conduct 

themselves  towards  another  as,  if  possible,  to  drive  him 

to  agree  to  a  dissolution.     But  it  need  hardly  be  said 

dSuton*  tbat  a  scheme  of  tbis  kind  will>  if  "Possible,  be  frus- 
trated ;  and  redress  may  be  obtained  in  such  a  case 
Avithout  dissolving  the  partnership  (z). 

Exercise  of  With  a  view  to  facilitate  the  removal  of  a  partner  who 
SpnSon.  misconducts  himself,  it  is  not  unfrequently  agreed  that 
a  power  to  expel  shall  be  exerciseable  in  certain  events 
and  under  certain  restrictions.  These  expulsion  clauses, 
as  they  are  termed,  have  been  already  alluded  to  in  the 
chapter  on  the  construction  of  partnership  agreements; 
but  it  may  be  observed  in  passing,  that  such  clauses  are 
always  construed  strictly,  and  that  no  expulsion  under 
them  will  be  effectual  unless  the  expelling  partners 
have  acted  with  perfect  good  faith  (a).1 


SECTION  II. — IMPOSSIBILITY  OF  GOING  ON. 

Impossibility  .  Even  if  tne  duration  of  the  partnership  is  defined, 
of  going  on.  circumstances  may  arise  giving  a  partner  a  right  to 
have  the  partnership  dissolved  before  the  expiration  of 
the  time  for  which  it  was  originally  agreed  to  last. 
But  there  must  be  some  special  circumstance  to  justify 
a  dissolution  of  a  partnership  before  the  term  for  which 
it  was  entered  into  has  expired  (6).  Any  circumstance, 
however,  which  renders  the  continuance  of  the  partner- 
ship, or  the  attainment  of  the  common  end  with  a  view 
to  which  it  was  entered  into,  practically  impossible, 
would  seem  upon  principle  to  warrant  a  dissolution  (c). 
The  particular  circumstances  which  have  given  rise  to 
litigation,  and  upon  which  partnerships  have  been 
judicially  dissolved,  are  : — 
[  *  576]  *  1-  The  hopeless  state  of  the  partnership  business  ; 

2.  The  confirmed  lunacy  of  one  of  the  partners  ;  and 

Clarke  v.  Hart,  6  H.  L.  C.  633;  Crawshay  v.  Collins,  15  Ves^226; 
Featherstonhaugh  v.  Fen  wick.  17  ib.  309. 

(z)  See  Fairthorne  v.  Weston,  3  Ha.  387  ;  and  ante,  p.  497. 

(a)  See  Blisset  v.  Daniel,  10  Ha.  493;  Wood  v.  Woad,  L.  R.  9 
Ex.  190  ;  Stewart  ?;.  Gladstone,  10  Ch.  D.  626  :  Russell  v  Rus- 
sell, 14  ib.  471  ;  ante,  p.  426,  &c. 

(6)  See  Warner  v.  Cunningham,  3  Dow.  76. 

(c)  See  Harrison  v.  Tennant,  21  Beav.  482  ;  Electric  Telegraph 
Co.  of  Ireland,  22  Beav.  471. 

1  The  burden' of  proving  the  right  to  expel  lies  on  the  partner 
who  has  exercised  it.  Patterson  v.  Silliman,  28  Fa.  St.  304  (1857). 


CAUSES  OF  DISSOLUTION. 

.  Misconduct  on  the  part  of  one    or  more  of   the  Bk.  IV. 
members  of  the  firm,  and  the  destruction  of  mutual  ChaP  l-  Sect 
confidence.  2. 

Each  of  these  grounds  of  dissolution  require  to  be  ~ 
more  fully  noticed. 

1.  As  to  the  hopeless  state  of  the  partnership  business. 

In  Baring  v.  Dix  (d)  a  partnership  was  formed  be-  i    Tnso] 
tween  three  persons  for  the  purpose  of  spinning  cotton  vency 
under  a  certain  patent.     The  patented  invention  proved  Baring  v. 

failure,  and  two  of  the  partners  thereupon  desired  to  Dix- 
wind  up  the  affairs  of  the  partnership  and  to  sell  its 
mills,  but  this  was  opposed  by  the  other  partner.  How- 
ever, on  a  bill  filed  against  him  the  Court  referred  it  to 
the  master  to  inquire  and  state  whether  the  partnership 
business  could  be  carried  on  according  to  the  true  in- 
tent and  meaning  of  the  articles  of  co-partnership  and 
declared  that,  on  a  report  in  the  negative,  a  decree 
would  be  made  for  a  dissolution  of  the  partnership 
and  a  sale  of  its  property.  It  does  not  appear  in  this 
case  whether  the  partnership  had  been  entered  into  for 
a  definite  time  or  not,  nor  whether  the  capital  of  the 
firm  had  been  expended  or  not. 

In  a  more  recent  and  more  important  case,  however,  Loss  of 
t  recognised  the  fact  that  expectation  of  profit  capital. 
implied  in  every  partnership,  and   held  that,  if  a  Jennings  v. 
partnership  is  entered  into  for  a  term  of  years,  and  the  Baddeley. 
capital  originally  agreed  to  be  furnished  has  been  all 
spent,  and  some  of  the  partners  are  unable  or  unwill- 
ing to  advance  more  money,  and  at  the  same  time  the 
concern  cannot  go  on  except  at  a  loss  unless  they  do 
the  partnership  will  be  dissolved  (e).     Under  such  cir- 
cumstances as  these  it  is  unimportant  whether  the  con- 
cern is  already  embarrassed  or  not.     After  everything 
been  done  which  was  agreed  to  be  done,  and  cer- 
tain loss  is  the  only  result  of  going  *  on,  any  partner  [  *  577] 

5  entitled  to  have  the  concern  dissolved,  although  he 
may  have  agreed  that  the  partnership  should  continue 
for  some  definite  time  and  that  time  has  not  vet  ex- 
pired (/). 

If,  in  a  case  of  this  description,  the  firm  is  already 
insolvent  and  becomes  more  and  more  so  every  day, 
the^Court  will  interfere  on  motion,  and  appoint  a  per- 
~  213. 


. 

(e)  Jennings  v.  Baddeley,  3  K.  &  J.  78,  a  case  of  a  mine.  See 
also  Wilson  t,  Church,  13  Ch.  D.  1,  and  S.  C.,  under  the  name 
11  £f  jJJ?al  Bollvian  Navigation  Co.  v.  Wilson,  o  App,  Ca  176 
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Bk.  IV.  son  to  sell  the  business,  and  wind  up  the  affairs  of  the 

Chap.  l.Sect.  partnership,  although  it  is  not  usual  to  grant  such  re- 

~ lief  until  the  hearing  of  the  cause  (g).1 

Bankruptcy.  If  a  firm  of  partners,  or  even  any  one  member  of  the 
firm,  is  adjudged  bankrupt,  the  firm  is  dissolved  r  not 
only  because  it  is  impossible  for  the  business  of  the 
firm  to  be  carried  on,  but  because  there  is  a  transfer  of 
each  bankrupt's  interest  to  his  trustee  (h), 

2.  As  to  the  Insanity  of  one  of  the  Partners. 

2.  Ltmacy.  The  lunacy  of  a  partner  does  not  itself  dissolve  the 
firm  ;3  but  the  confirmed  lunacy  of  an  active  partner  is 
sufficient  to  induce  the  Court  to  order  a  dissolution,  not 
only  for  the  purpose  of  protecting  the  lunatic  (i),  but 
also  for  the  purpose  of  relieving  his  co-partners  from 
the  difficult  position  in  which  the  lunacy  places  them  (A;). 

Jones  r.  Noy.  In  a  leading  case  on  this  subject,  two  persons  agreed 
to  become  partners  as  solicitors  for  twelve  years  ;  one 
of  them  became  lunatic  before  the  twelve  years  were 
out,  and  subsequently  died.  His  co-partner  continued 
to  carry  on  the  business  for  some  time  ;  but  he  eventu- 
ally sold  it ;  and  it  was  held,  that  the  legal  personal 
representative  of  the  lunatic  was  entitled  to  a  share  of 
the  profits  up  to  the  time  of  the  sale  (Z).  In  deliver- 
ing judgment  the  Court  observed  : 

"It  is  clear  upon  principle  that  the  complete  incapacity  of  a 
party  to  an  agreement  to  perform  that  which  was  a  condition  of 

(g)  Bailey  r.  Ford.  13  S'im.  495. 

(h)  See  post,  p.  583,  under  the  head  Transfer  of  Interest. 

(i)  Jones  v.  Lloyd,  18  Eq.  265. 

(k)  See  Sayer  v.  Bennett,  1  Cox.  107  ;  Wrexham  v.  Hudleston, 
1  Sw.  514,  note  ;  Jones  v.  Noy.  2  M.  &  K.  125  ;  Sadler  v.  Lee,  6 
Beav.  324  ;  Leaf  v.  Coles,  1  De  G.  M.  &  G.  171  ;  Anon,  2  K.  & 
J.  441  ;  and  Lord  Eldon's  observations  in  Waters  v.  Taylor,  2  V. 
&  B.  303. 

(?)  Jones  v.  Noy,  2  M.  &  K.  125. 

1  Hopelessness  of  the  firm's  success  has  been  frequently  recog- 
nized by  the  American  courts  as  a  ground  for  dissolution  of  the 
partnership.  For  examples,  see  Jackson  v.  Deese,  35  Ga.  84 
(1866);  Moies  v.  O'Neill,  23  N.  J.  Eq.  207  (1872);  Brown  v. 
Hicks,  8  Fed.  Rep.  155  (1881). 

'2  BlackwelU-.  Claywell,  75  N.  Ca.  213  (1876);  Marquand  v. 
N.  Y.  Mfg.  Co.,  17  Johns.  525  (1820);  Wilkins«.  Davis,  ISBauk. 
Eeg.  60(1876). 

3  That  the  insanity  of  a  partner  does  ipso  facto  dissolve  his  firm 
is  held  in  Isler  v.  Baker.  6  Humph.  (Tenn.)  85  (1845).  This  doc- 
trine is  supported  by  dicta  in  The  Cape  Sable  Co.'s  case,  .'!  Bland 
(Md.)  (Ch.),  606  (1823).  and  Griswold  r.  Waddington,  15  Johns.  ' 
57  (1817).  But  Raymond  v.  Vaughn,  17111.  App.  144  (1885),  is 
in  accordance  with  the  view  taken  in  the  text. 
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the  agreement  is  a  *  ground  for  determining  the  contract.     The  ["  *  578] 
insanity  of  a  partner  is  a  ground  for  the  dissolution  of  the  part-  Bk.  IV. 
nership,  because  it  is  immediate  incapacity  ;  but  it  may  not  in  Chap.  1.  Sect. 

the  result  prove  to  be  a  ground  of  dissolution,  for  the  partner  ^ 

may  recover  from  his  malady.  When  a  partner  therefore  is  af- 
fected with  insanity,  the  continuing  partner  may,  if  he  think 
fit.  make  it  aground  of  dissolution,  but  in  that  case  I  consider 
with  Lord  Kenyon,  that  in  order  to  make  it  a  ground  of  disso- 
lution he  must  obtain  a  decree  of  the  Court.  If  he  does  not  ap- 
ply to  the  Court  for  a  decree  of  dissolution,  it  is  to  be  considered 
that  he  is  willing  to  wait  to  see  whether  the  incapacity  of  his 
partner  may  not  prove  merely  temporary.  If  he  carry  on  the 
partnership  business  in  the  expectation  that  his  partner  may  re- 
cover from  his  insanity,  so  long  as  he  continues  the  business  with 
that  expectation  or  hope,  there  can  be  no  dissolution." 

In  Rowlands  v.  Evans  and  Williams  v.  Rowlands  (m),  Rowlands  v. 
one  of  three  partners  in  a  mine  had  become  lunatic  and  Evans,  and 

committees  of  his  estate  had  been  appointed.     A  bill  Williams  v- 

.    ,  ,  ,    .  r. r         ,.       ,    ,.         Rowlands, 

was  filed  by  one  of  the  sane  partners  for  a  dissolution; 

and  a  cross  bill  was  filed  by  the  committees  of  the  luna- 
tic, for  he  appointment  of  a  manager,  on  the  ground 
that  the  affairs  of  the  partnership  could  be  carried  on 
advantageously  to  all  parties,  notwithstanding  the 
lunacy.  There  was  evidence  to  show  that  this  was 
true  ;  but  the  Master  of  the  Rolls  held  that  the  partner- 
ship must  be  dissolved,  and  that  the  Court  could  not 
appoint  a  manager  to  carry  on  the  concern  for  the  bene- 
fit of  the  lunatic's  estate.  The  partnership  property 
was  ordered  to  be  sold  as  a  going  concern,  with  liberty 
to  all  parties  to  bid,  and  a  receiver  and  manager  was 
appointed  until  the  sale. 

In  order  to  induce  the  Court  to  order  a  dissolution  on  Evidence  of 
the  ground  of  the  insanity  .of  one  of  the  partners,  the  lunacy. 
Court  must  be  satisfied  by  clear  evidence  that  the  in- 
sanity exists  and  is  incurable  (n);  a  temporary  illness 
is  not  sufficient  (o);  and  notwithstanding  strong  evi- 
dence as  to  the  past,  the  Court  requires  to  be  convinced 
that  the  insanity  exists  at  the  time  its  interference  is 
called  for,  and  it  will   therefore,  if   necessary,  *  before  [  *  579] 

(m)  30  Beav.  302.  In  the  same  case,  it  was  held  that  the  com- 
mittees could  not  exercise  an  option  which  the  lunatic  had  of 
buying  the  share  of  one  of  his  co-partners.  The  right  of  pre- 
emption had  accrued  to  the  lunatic  before  his  lunacy,  and  that 
event  occurred  before  the  time  for  exercising  the  option  had  ex- 
pired. 

(n\  See  Kirby  v.  Carr,  3  Y.  &  C.  Ex.  184  ;  Anon,  2  K.  &  J.  441. 
•  (o)  See  the  last  note,  and  Whitwell  v.  Arthur,  35  Beav.  140 ; 
Huddlestou's  case,  cited  2  Ves.  sen.  34  and  Sayer  v,  Bennet,  1 
Cox,  107. 
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Bk.  IV. 
Chap.  1.  Sect. 
2. 


Date  of  dis- 
solution. 


Kirby  v. 
Carr. 


Costs. 
Lunacy 

[  *  580] 


making  an  order,  direct  an  inquiry  whether  the  alleged 
lunatic  is  in  such  a  state  of  mind  as  to  be  able  to  con- 
duct the  business  of  the  firm  in  partnership  \\  ith  the 
other  members,  according  to  the  articles  of  partner- 
ship (p).  But  no  such  inquiry  is  necessary  where  the 
partner  is  a  lunatic  and  so  found  by  inquisition  '(q).1 

A  lunatic  partner  not  so  found  by  inquisition  is  en- 
titled to  bring  an  action  (by  a  next  friend)  for  a,  disso- 
lution, but  it  is  doubtful  whether  the  partner?  aip  can 
be  completely  wound  up  in  the  absence  of  a  com- 
mittee (r). 

In  ordering  a  dissolution  of  a  partnership,  not  at  will, 
on  the  ground  of  insanity,  the  Court  declares  the  part- 
nership dissolved  as  from  the  date  of  the  judgment,  and 
not  from  a  prior  day  (s).  But  if  the  articles  of  partner- 
ship authorise  a  dissolution  and  the  partnership  has 
been  dissolved  under  the  articles, — which  may  be  done 
notwithstanding  the  insanity  of  one  of  the  partners  (£), — 
the  dissolution  must  date  from  the  time  at  which  the 
partnership  was  so  dissolved,  and  not  from  the  date  of 
the  judgment  (it).  Where  a  partnership  is  at  will,  and 
notice  to  dissolve  has  been  given,  the  dissolution  will 
be  ordered  as  from  the  time  fixed  by  the  notice  (x). 
It  was  probably  on  the  ground  that  a  partnership  at 
will  is  determinable  on  notice,  that  in  Kirby  v.  Carr  (y) 
the  dissolution  was  decreed  as  from  the  filing  of  the 
bill,  no  previous  notice  having  been  given. 

When  the  Court  dissolves  a  partnership  on  the 
ground  of  insanity,  it  directs  the  costs  to  be  paid  out 
of  the  partnership  assets  (z). 

By  the  Lunacy  regulation  act,  16  &  17  Viet.  c.  70, 
§  123,  *  it  is  enacted  that,  "  where  a  person,  being  a 

(p)  See  Anon.,  2  K.  &  J.  441  •;  Kirby  v.  Carr,  3  Y.  &  C.  Ex. 
184,  and  Sayer  v.  Bennet,  1  Cox,  107,  in  which  two  last  cases  the 
partnership  was  a  partnership  at  will. 

(q)  Milne  v.  Bartlet,  3  Jur.  358. 

(r)  Jones  v.  Lloyd,  18  Eq.  265. 

(s)  Besch  v.  Frolich,  1  Ph.  172.  In  Sander  v.  Sander,  2  Coll. 
276,  and  Jones  v.  Welch,  1  K.  &  J.  765,  the  dissolution  was  also 
from  the  d  ate  of  the  decree,  but  the  reports  do  not  show  whether 
the  partnerships  were  at  will  or  not. 

(<)  Robertson  v.  Lockie,  15  Sm.  285 ;  and  see  Mellersh  v.  Keen, 
27  Beav.  236. 

(M)  See  Robertson  v.  Lockie,  15  Sim.  285;  Bagshaw  t.  Paiker, 
10  Beav.  532. 

(x)  Mellersh  v.  Keen.  27  Beav.  236. 

(y)  3  Y.  &  C.  Ex.  184.  See,  also,  Shepherd  ».  Allen,  33  Beav. 
577. 

(z)  Jones  v.  Welch,  1  K.  &  J.  765. 

1  Griswold  v.  Waddington,  15  Johns.  57  (1817). 
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member  of  a  co-partnership  firm,  becomes  lunatic,  the  Bk.  IV. 
Lord  Chancellor  may,  by  order  made  on  the  application  Chap. 1-  Sect, 
of  the  partner  or  partners  of  the  lunatic,  or  of  such  "' 
other  person  or  persons  as  the  Lord  Chancellor  shall  regulation 
think  entitled  to  require  the  same,  dissolve  the  partner-  act- 
ship  ;    and  thereupon,   or  upon  a  dissolution  of  the 
partnership  by  decree  of  the   Court  of  Chancery,  or 
otherwise  by  due  course  of  law,  the  committee  of  the 
estate,  in  the  name  and  on  behalf  of  the  lunatic,  may 
join  and  concur  with  such  other  person  or  persons  in 
disposing  of  the  partnership  property,  as  well  real  as 
personal,  to  such  persons,  upon  such  terms,  and  in  such 
manner,  and  may  and  shall  execute  and  do  sach  con- 
veyances and  things  for  effectuating  this  present  pro- 
vision, and  apply  the  monies  payable  to  the  lunatic  in 
respect  of  his  share  and  interest  in  the  co-partnership, 
in  such  manner  as  the  Lord  Chancellor  shall  order." 

3.  As  to  misconduct  and  destruction  of  mutual  con- 
fidence. 

The  Court  will  dissolve  a  partnership  on  the  ground  3.  Miscon- 
that  a  partner  so  seriously  misconducts  himself  as  to  duct- 
render  it  impossible  for  his  co-partners  to  continue  to 
act  with  him  (a).  But  it  is  not  considered  to  be  the 
duty  of  the  Court  to  enter  into  partnership  squabbles, 
and  it  will  not  dissolve  a  partnership  on  the  ground  Of 
the  ill-temper  or  misconduct  of  one  or  more  of  the 
partners,  unless  the  others  are  in  effect  excluded  from 
the  concern  (6);  or  unless  the  misconduct  is  of  such  a 
nature  as  utterly  to  destroy  the  mutual  confidence 
which  must  subsist  between  partners  if  they  are  to  con- 
tinue to  carry  on  their  business  together  (c).  "Where a 
dissolution  is  sought  on  this  latter  ground,  it  would 
seem  that  the  misconduct  must  be  *  such  as  to  affect  [  *  581] 
the  business  not  merely  by  shaking  its  credit  in  the 
eyes  of  the  world,  but  by  rendering  it  impossible  for 
the  partners  to  conduct  their  business  together  accord- 
ing to  the  agreement  into  which  they  have  entered  (d). 

(«)  See  Smith  v.  Jeyes.  4  Beav.  502  ;  Waters  v.  Taylor,  2  V.  & 
B.  299  ;  Charlton  v.  Poulter,  19  Ves.  148,  note. 

(6)  See  Goodman  v.  Whitcomb,  1  Jac.  &  W.  589  ;  Marshall  v. 
Colman,  2  ib.  266  ;  Wrayi;.  Hutchinson,  2  M.  &  K.  235;  Roberts 
v.  Eberhart,  Kay,  148. 

(c)  See  Smith  v.  Jeyes,  4  Beav.  502 ;  Harrison  v.  Tennant,  21 
Beav.  482;  Liardet  v.  Adams,  1  Mont.   Part.  112,  note,  where 
Lord  Thurlow  is  reported  to  have  said  he  did  not  see  what  degree 
of  misconduct  was  to  be  held  sufficient  ground  for  dissolving  a 
partnership. 

(d)  See  Anon,  2  K.  &  J.  441,  where  a  partner  had  attempted 
suicide. 
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misconduct. 


Harrison  v. 
Tennant. 


[  *  582] 


Most  of  the  cases  on  this  subject  have  become  before 
the  Court  on  a  motion  for  an  injunction  to  restrain  a 
partner  from  acting  improperly,  and  have  been  alluded 
to  when  the  remedy  by  injunction  was  considered  (e). 
It  may,  however,  be  usefully  observed  here  that  keep- 
ing erroneous  accounts  and  not  entering  receipts  (/),' 
refusal  to  meet-  on  matters  of  business  (g),  continued 
quarrelling,  and  such  a  state  of  animosity  as  precludes 
all  reasonable  hope  of  reconciliation  and  friendly  co- 
operation (ti),  have  been  held  sufficient  to  justify  a  dis- 
solution. It  is  not  necessary,  in  order  to  induce  the 
Court  to  interfere,  to  show  personal  rudeness  on  the 
part  of  one  partner  to  the  other,  or  even  any  gross  mis- 
conduct as  a  partner.  All  that  is  necessary  is  to  satisfy 
the  Court  that  it  is  impossible  for  the  partners  to  place 
that  confidence  in  each  other  which  each  has  a  right  to 
expect,  and  that  such  impossibility  has  not  been  caused 
by  the  person  seeking  to  take  advantage  of  it.  A  strong 
illustration  of  this  is  afforded  by  Harrison  v.  Ten- 
nant (i).  In  that  case  three  persons,  A.,  B.,  and  C., 
entered  into  partnership  as  solicitors  for  twenty-one 
years.  A.  and  B.  had  been  in  practice  as  partners  be- 
fore the  partnership  of  A.,  B.,  and  C.  commenced,  and 
were  sued  in  Chancery  in  respect  of  matters  which  had 
arisen  in  the  course  of  such  practice.  In  this  suit  A. 
was  charged,  after  the  formation  of  the  firm  A.,  B.,  and 
C.,  with  gross  misconduct  and  with  fraud.  B.  and  C. 
wished  to  have  A.'s  answer  settled  in  consultation,  but 
A.  declined,  made  himself  the  sole  solicitor  on  the  rec- 
ord instead  of  the  firm,  and  put  in  his  answer  without 
further  consulting  his  co-partners.  B.  and  C.  filed  a 
bill  against  A.  for  a  dissol  ution,  and  sent  *  circulars  to 
their  clients  stating  that  they  had  taken  steps  to  dis- 
solve the  partnership  existing  between  themselves  and 
A.,  in  consequence  of  the  grave  charges  made  against 
him  in  the  suit  above  referred  to.  A.  resisted  the  ap- 
plication for  a  dissolution  on  the  ground  that  he  had 
not  been  guilty  of  any  misconduct  towards  his  co-part- 
ners in  the  business  of  the  firm,  nor  of  any  breach  of 
the  articles  of  partnership.  But  a  dissolution  was  de- 

(e)  A  nte,  p.  538  et  seq. 

(/)  Cheeseman  v.  Price,  35  Beav,  142. 

(g)  De  Berenger  v.  Hamel,  7  Jar.  Byth.  25,  ed.  2. 

(h)  Baxter  v.  "West,  1  Dr.  &  Sm.  173;  Watney  v.  Wells,  30 
Beav.  56:  Pease  v.  Hewitt,  31  Beav.  22:  Learyt'.  Shout.  33Beav. 
582. 

(t)  21  Beav.  482. 

1  Cottle  v.  Leitch,  35  Cal.  434  (1868). 
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creed  upon  the  broad  principle  that  the  mutual  conn-  Bk.  IV. 
dence  reposed  by  all  three  partners  in  each  other  when  C"aP-  *• feect- 

the  partnership  was  formed,  had    not    unreasonably  J 

ceased;  that  it  was  impossible  that  the  business  could 
be  conducted  as  originally  contemplated;  and  that  al- 
though, being  gentlemen,  no  outbreak  had  occurred  be- 
tween them,  yet  an  attempt  to  compel  them  to  act  as 
partners  for  the  future  would,'  as  against  them  all,  be 
to  compel  them  to  inflict  irreparable  injury  upon  each 
other.  Again  in  Essell  v.  Hay  ward  (k),  it  was  held,  ^sse11  v- 
that  where  one  partner  had  become  liable  to  a  criminal  y 
prosecution  by  reason  of  his  having  '  been  guilty  of  a 
fraudulent  breach  of  trust,  his  co -partner  had  a  right 
to  have  the  partnership  dissolved;  and  a  notice  to  dis- 
solve having  been  given  by  him  the  partnership  was 
ordered  to  stand  dissolved  as  from  the  date  of  the  no- 
tice, although  the  partnership  was  not  at  will.1 

It  must  be  borne  in  mind  that  the  Court  will  never  Misconduct 
permit  a  partner,  by  misconducting  himself  and  ren-  on  part  of 
dering  it  impossible  for  his  partners  to  act  in  harmony  Par*ner 
with  him,  to  obtain  a  dissolution  on  the  ground  of  the  ^solution, 
impossibility  so  created  by  himself  (Z). 

In  order  to  facilitate  a  dissolution  in  the  event  of 
misconduct,  a  special  clause  is  usually  inserted  in  part- 
nership articles.  The  effect  of  clauses  of  this  descrip- 
tion has  been  already  adverted  to  (m). 

When    the  Court  dissolves  a    partnership  on    the 
ground  of  *  misconduct  the  dissolution  dates  from  the  [  *  583] 
judgment,  unless  there  are  special  grounds  for  order- 
ing a  dissolution  as  from  some  other  date  (n). 

(k)  30  Beav.  158. 

(/)  See  Harrison  v.  Tennant,  21  Beav.  493,  494;  Fairthorne  v. 
Weston,  3  Ha.  387. 

(in)  Ante,  p.  425;  Anderson  v.  Anderson,  25  Beav.  190,  would 
seem  at  first  sight  to  throw  some  doubt  on  the  efficacy  of  such 
clauses,  where  the  misconduct  complained  of  is  not  really  of  any 
importance.  But  the  observations  there  made  must  be  taken 
with  reference  to  the  facts  before  the  Court. 

(n)  Lyon  v.  Tweddle,  17  Ch.  D.  529 ;  Besch  v.  Frolich,  1 
Ph.  172. 


1  Where  a  partner  signs  checks  without  authority  and  applies 
the  proceeds  to  his  own  use  and  turns  over  firm  property  to 
strangers  at  a  price  far  below  the  market  value,  his  associate  is 
justified  in  dissolving  the  firm.  Reiter  v.  Morton,  96  Pa.  St.  229 
(1880).  A  refusal  by  a  partner  to  give  his  co-partner  any  share 
in  the  rents,  issues  and  profits  of  the  firm's  property  is  a  good 
cause  for  dissolution.  Warner  v.  Leiseu,  31  Wis.  169  (1872). 
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[  *  584] 


SECTION  III. — TRANSFER  OF  INTEREST 

In  addition  to  the  causes  of  dissolution  already 
mentioned,  there  are  certain  other  events  which,  where 
the  contrary  is  not  expressly  provided  by  agreement 
between  the  partners,  immediately  put  an  end  to  the 
partnership,  or  at  all  events  confer  a  right  to  have  it 
dissolved.  Whether  the  partnership  is  of  definite  or 
indefinite  duration  is  unimportant  (o);  for  the  princi- 
ple upon  which  a  dissolution  results  from  the  events 
in  question,  is,  that  if  no  dissolution  were  to  follow, 
new  partners  would  be  introduced  without  the  consent 
of  all  the  existing  members  of  the  firm  (p).  Any 
event  which  would  produce  this  effect  causes  a  disso- 
lution of  the  whole  firm  (q).  Upon  this  principle  it  is 
that,  in  the  absence  of  an  express  agreement  to  the 
contrary,  a  partnership  is  dissolved  by  taking  a  part- 
ner's share  in  execution  under  a  fi.  fa.  (r),1  by  the 
transfer  of  his  share  by  bankruptcy  (s),2  or  out- 
lawry (t),  and  formerly  in  the  case  of  a  female  part- 
ner, by  her  marriage  (u).3 

The  question  whether  an  assignment  by  a  member  of 
an  ordinary  firm,  of  his  share  in  it,  dissolves  it,  or  gives 
the  other  members  a  right  to  have  it  dissolved,  has  not 
been  much  considered  in  this  country  (x).  Where  the 
partnership  is  at  will,  *  an  assignment  and  notice 
thereof  must,  it  is  conceived,  operate  as  a  dissolution. 
But  where  the  partnership  is  for  a  definite  period, 
which  is  not  expired,  there  is  more  difficulty  in  arriving 

(o)  Crawford  v.  Hamilton,  3  Mad.  251. 

(p)  See  Crawshay  v.  Maule,  1  Swanst.  509. 

(q)  Collyer  on  Part.  72. 

M  Ante,  Bk.  III.,  c.  5,  $4. 

(s)  Fox  v.  Hanbury,  2  Cowp.  448  ;  Ex parte  Williams.  11  Ves. 
5  ;  Ex  parte  Smith,  5  Ves.  297. 

(/)  As  to  attainder  and  outlawry,  see  ante,  p.  73.  If  a  part- 
ner's share  vests  in  the  Crown  it  is  said  that  the  Crown  by  its 
prerogative  becomes  entitled  to  all  the  partnership  property  ; 
Coll.  on  Part.  72,  sed  qusere. 

(u)  Nerot  v.  Burnand,  4  Russ.  247,  affd.  2  Bli.  N.  S.  215.  See 
now  the  Married  Women's  Property  Act,  1882. 

(a:)  In  Heath  r.  Sansom,  4  B.  &  Ad.  175,  the  assignment  was 
by  one  partner  to  his  co-partner  ;  and  in  Jefferys  r.  Smith,  3 
Buss.  158,  the  shares  were  transferable  by  the  articles  of  part- 
nership. 

'Sanders  v.  Young,  31  Miss.  Ill,  (1856).  A  sale  under  an  ex- 
ecution levied  on  a  partner's  interest  in  his  firm  dissolves  the 
partnership.  Renton  v.  Chaplain,  9  N.  J.  Eq.  62  (1852);  Carter 
r.  Rowland,  53  Texas  540,  (1880). 

2Wilkins  v.  Davis,  15  Bankr.  Reg.  60  (1876);  Blackwell  v. 
Clay  well.  75  N.  Ca.  213  (1876). 

3  Brown  v.  Chanceller,  61  Texas,  437  (1884). 
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at  a  correct  conclusion.     To  hold  that  the   assignment  Bk.  IV. 
operates  as  a   dissolution,  renders  it    competent  for  a  Chap.  1.  Sect. 

partner  to  do  indirectly  what  he  cannot  do  directly,  J 

viz.,  dissolve  before  the  expiration  of  the  time  for 
which  the  partnership  was  entered  into.  On  the  othe 
hand,  to  hold  that  the  partnership  continues,  is  not  just 
to  the  assignor's  co-partners.  The  assignment  does 
not  of  itself  create  a  partnership  between  them  and  the 
assignee  (y}\  but  it  does  deprive  the  assignor  of  all 
his  interest  in  the  concern,  and  his  co-partners  may 
fairly  urge  that  they  never  contemplated  a  partnership 
with  a  person  having  no  interest  in  it.  It  seems  im- 
possible therefore  to  deny  their  right  to  make  the 
assignment  a  ground  for  dissolution.  The  right  of  the 
assignee,  alone  or  with  the  assignor,  to  insist  on  a  dis- 
solution, against  the  will  of  the  assignor's  co-partners 
is  much  more  doubtful,  and  has  not  been  decided.  In 
America  such  right  is  held  to  exist  (2) ;  but  in  that 
country  it  seems  that  contracts  of  partnership  for  a 
definite  period  are  almost  as  easily  dissolved  as  part- 
nerships at  will,  which  is  certainly  not  the  case  here  (a).' 

"Whether  an  agreement  by  an  ordinary  partner  ^4o  Creation  of 
hold  his  share  in  the  partnership  in  trust  for  other  per-  tryst  of 
sons  entitles  his   co-partner  to  dissolve  the  partner-  share, 
ship  has  never  been  determined.     Considering,  how- 
ever, the  effect  of  notice   to   them  of  the  existence  of 
the  trust,  they  would  probably  bo  held  entitled  to  have 
the  partnership  dissolved  in  order  to  be  relieved   from 
their  embarrassment.     The  cestui  que  trust  clearly  does 
not  become  a  partner  with  the  partners  of  his  trus- 
tee (6). 

(y]  See  Jefterys  v.  Smith.  Russ.  158. 

(z)  Story  on  Part,  g  308  ;  3  Kent,  Com.  59  ;  Marquand  v.  New 
York  Man'ufac.  Co.,  17  Johns.  525. 

(n)  In  Glyn  v.  Hood,  1  Giff.  328,  and  1  De  G.  F.  &  J.  334  ; 
Pinkett  v.  Wright,  2  Ha.  120  ;  Murray  v.  Pinkett,  12  Cl.  &  Fin. 
764  ;  and  Jefferys  r.  Smith,  3  Russ.  158,  some  observations  on 
the  rights  of  an  assignee  of  a  share  will  be  found,  but  they  do 
not  touch  the  question  alluded  to  in  the  text. 

(6)  See  Jefferys  7;.   Smith,  3  Russ.  158;  Newry  Rail.  Co.,  7'. 

1  The  great  majority  of  the  American  authorities  seem  to  hold 
that  the  voluntary  assignment  by  a  partner  of  his  interest  in  a 
firm  formed  to  run  for  -A  certain  period  not  yet  expired  has  the 
effect  of  making  the  partnership  dissoluble  at  the  option  either 
of  the  remaining  original  partner  or  of  the  purchaser  of  the  share. 
Cochranr.  Perry,  8  W.  &  S.  262  (1844);  Horton's  Appeal,  13  Pa. 
St.  67  (1850);  Monroe  0.  Hamilton,  60  Ala.  226  (1877);  Receivers 
f.  Godwin,  5  N.  J.  Eq.  334  (1846);  A  a  few  cases  hold  it  to 
amount  ipso  facto  to  a  dissolution.  Barkley  v.  Tapp,  87  Ind.  25 
(1882);  Ayer  v.  Ayer,  41  Vt.  346  (1868);  Carroll  v.  Evans,  27 
Texas,  622  (1863). 

*  19  LAW  OF   PARTNERSHIP. 
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[  *  585]  *  SECTION  IV.—  THE  OCCURRENCE  OF  SOME  EVENT  WHICH 
RENDERS  THE  CONTINUANCE  OF  THE  PARTNERSHIP.  IL- 
LEGAL. 

Bk.  IV.  Upon  principle,  it  is   apprehended  that  if,  by  any 

Chap.  l.Sect.  change  in  the  law,  it  becomes  illegal  to  carry  on  a  busi- 

^ ness,  every  partnership  formed  before  the  making  the 

Illegality.  law  for  the  purpose  of  carrying  on  that  business,  must 
be  taken  to  have  been  dissolved  by  the  law  in  question. 
So  if,  the  law  remaining  unchanged,  some  event  hap- 
pens which  renders  it  illegal  for  the  members  of  a  firm  to 
continue  to  carry  on  in  business  their  partnership,  such 
War.  event  dissolves  the  firm.  For  example,if  a  partnership  ex- 

its between  two  persons  residing  and  carrying  on  trade 
in  different  countries,  and  war  between  those  countries 
is  proclaimed,  a  stop  is  thereby  put  to  further  inter- 
course between  the  partners,  and  the  partnership  sub- 
sisting between  them  is  consequently  dissolved  (c). 

Moss,  14  Beav.  64  ;  Bugg's  case,  2  Dr.  &  Sm.  452.  Goddard  v. 
Hodges,  1  Cr.  &,M.  33,  is  the  other  way;  but  as  to  this,  see 
ante,  p.  28,  note  (p). 

(c)  Story  on  Part.  \  315  et  seq.  and  Grimwold  v.  Waddington, 
16  Johns.  438  (Amer.)  there  cited.     See  also,  ante,  pp.  72,  92. 
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*  CHAPTER  II.  [*586] 

CONSEQUENCES  OF  DISSOLUTION.  . 

IN  order  to  wind  up  the  affairs  of  a  dissolved  part-  5^.  jy. 
nership,  it  is  necessary  first  to  pay  its  debts;  secondly,  Chap.  2. 
to  settle  all  questions  of  account  between  the  partners;  ,„.    ,. 
and,  thirdly,  to  divide  the  unexhausted  assets  (if  any)  Of  partner- 
between  the  partners  in  proper  proportions;  or,  if  the  ships, 
assets  are  insufficient  for  these  purposes,   then  to  make 
tip  the  deficiency   by  a  proper   contribution   between 
the  partners.     This  can  be  done  by  the  partners  them- 
selves,   or   their   representatives  (d);  but  if   disputes 
arise  then  recourse  must  almost  always  be  had  to  the 
Chancery  Division  of  the  High  Court,  for  it  is  under 
its  superintendence  only  that  the  assets  of  a  partner- 
ship can  be  properly  sold  and  applied,  that  the  part- 
nership accounts  can  be  satisfactorily  taken,  and  that 
contribution  can  be  enforced  (e). 

The  consequences  of    a  dissolution  of  partnership,  Conse- 
both  as  regards  creditors  and  as  regards  the  partners  quences  of 
themselves,  have  been  pointed  out  in  earlier  parts  of  dissolution, 
the  treatise,  and  only  require  to  be  shortly  recapitu- 
lated. 

I.   As  regards  the  creditors  of  the  firm,  it  has  been  i.  As  regards 
seen —  creditors. 

1.  That  a  dissolution  of  partnership,  whether  general 
or  partial,  does  no*-  discharge  any  of  the  partners  from 
liabilities  incurred  by  them  previously  to  the  time  of 
dissolution  (/). 

2.  That  in  order  that  a  member  of  a  firm,  wholly  or 
)artially  dissolved,  may  be  freed  from  his  liability  to  a 

arson  who  was  a  creditor  of  the  firm  at  the  time  of 
its  dissolution,  such  creditor  must  either  have  been 
3aid,  or  satisfied,  or  must  have  accepted  some  fresh  ob- 
ligation in  lieu  of  that  which  existed  when  the  firm  was 
dissolved  (g). 

((/)  See  Lyon  v.  Haynes,  5  Man.  &  Gr.  505,  where  a  banking 
company  governed  by  7  Geo.  4,  c.  46,  had  been  voluntarily  dis- 
solved. 

(e)  £ee  Bk.  III.,  c.  10,  \  6. 

(f)  Ante,  p.  223  et  seq. 

(g)  Ibid. 
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[  *587]         *3.  That  (except  in  a  few  special  cases)  (ti)  notice  of 

Bk.  IV.  dissolution  or  retirement  is  requisite  to  determine  the 

Chap.  2.          responsibility  of  each  partner  in  respect  of  such  future 

~  acts  of  his  late  co-partners,  as  would  be  imputable  to 

the  firm  if  no  change  in  it  had  taken  place  (i). 

4.  That  notice  of  dissolution  generally,  as  by  adver- 
tisement, is  not  sufficient  to  affect  an  old  customer,  un- 
less it  can  be  brought  to  his  knowledge  (k). 

5.  That  notice  of  dissolution,  is  notice  that  the  former 
partners  are  no  longer  each  other's  agents  as  before  (Z). 

6.  That  after  dissolution  and   notice,  partners  cease 
to  be  responsible  for  the  future  acts  of  each  other  (wi), 
unless  they  continue  to  hold  themselves  out  as  partners, 
in  which  case  the  notice  is  of  no  avail  (n). 

2.  As  regards      II.  As  regards  the  partners  tJiemselves.     Upon   the  * 
the  partners,  dissolution  of  a  partnership,  and  in  the  absence  of  any 
agreement  to  the  contrary,  it  has  been  seen — 

1.  That  each  partner  has  a  right  to  have  the  partner- 
ship assets   applied  in  liquidation   of  the  partnership 
debts,  and  to  have  the  surplus  assets  divided  (o). 

2.  That  the  right  of  each  partner  is  to  insist  on  a 
sale  of  the  partnership  assets  ;  there  being  in  the  ab- 
sence of  special  circumstances,  no  right  in  any  partner 
to  have  the  value  of  his  own  or  of  any  co-partner's  share 
determined    by    valuation,  or  to  have  the  partnership 
property,  or  any  portion  of  it,  divided  in  specie  (p). 

3.  That  each  partner  has  a  right  to  insist  that  noth- 
ing further  shall  be  done,  save  with  a  view  to  wind  up 
the  concern  (q). 

4.  That,  for  the  purposes  of  winding  up,  the  partner- 
ship is  deemed   to  continue  (r);    the  good  faith  and 
honorable  conduct  due  from  every  partner  to  his  co- 
partners   during    the  continuance  of  the  partnership, 

[  *  588]  being  equally  due  so  long  as  its  affairs  *  remain  un- 
settled (s) ;  and  that  which  was  partnership  property 
before,  continuing  to  be  so  for  the  purpose  of  dissolu- 
tion, as  the  rights  of  the  partners  require  (t). 

(h]  Ante,  p.  210  et  seq. 
(i)  Ibid. 
(k)  Ante,  p.  221. 
(0  Ante,  pp.  210,  213. 
(in)  Ibid. 
(n)  Ante,  p.  216. 
(o)  Exparte  Euffin,  6  Ves.  127. 
(p)  Ante,  p.  555. 

(q)  Wilson  v.  Greenwood,  1  Swanst.  481  ;  Crawshay  v.  Maule, 
ib.  507 ;  Ex  parte  Williams,  11  Ves.  3. 

(r)  See  ante,  p.  217.  » 

(»)  Antf,  p.  303. 

(t)  See  Exparte  Williams,  11  Ves.  Sand  6  ;  Crawshay  ».  Collins, 
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5.  That  the  right  on  a  dissolution  to  wind  up  the  Bk.  IV. 
partnership  affairs,  i.  e.,  to  get  in  its  credits,  convert  CbaP-  2- 
its  assets  into  money,  pay  its  debts,  and  divide  the 
residue,  belongs  as  much  to  one  of  the  late  partners  as 

to  another  ;  and  if  they  cannot  agree  amongst  them- 
selves, recourse  must  be  had  to  the  Court,  which  will, 
if  necessary,  appoint  a  receiver,  direct  a  sale  of  the 
assets  and  payment  of  the  partnership  debts,  and  re- 
strain a  partner  from  interfering  with  the  proper  wind- 
ing up  of  the  partnership  (u). 

6.  That  the  right  to  wind  up  the  affairs  of  a  dissolved 
partnership  is,  however,  personal  to  the  members  of  the 
late  firm ;  and  that,  therefore,  on  the  death  or  bank- 
ruptcy of  one  of  them,  his  executors  or  trustees  will  not 

*be  permitted  to  take  the  management  of  the  affairs  of  the 
partnership  out  of  the  hands  of  the  other  partners  (x). 
1.  That  if  'the  partnership  assets  are  insufficient  to 
pay  the  partnership  debts,  the  deficiency  must  be  made 
good  by  the  partners  in  proportion  to  their  respective 
shares  (y). 

8.  That  after  a  partnership  has  been  dissolved,  any 
one  of  the  late  partners  has  a  right  to  have  that  disso- 
lution duly  notified,  so  that  a  stop  may  be  put  to  the 
power  of  his  co-partners  to  bind  him  (z).     It  seems 
that  he  has  also  a  right  to  restrain  them  from  carrying 
on  business  under  the  old  name,  if  such  name  is  or  in- 
cludes his  own,  and  if  he  has  not  assigned  his  interest 
in  the  good -will  to  them  ;  for  although  their  continued 
use  of  the  old  name,  even  with  his  knowledge,  is  not  of 
itself  sufficient  to  render  him   liable,  by  virtue  of  the 
doctrine  of  holding  out  (a),  such  use  undoubtedly  ex: 

poses  him    to  the  *  risk   of    having    actions  brought  [  *  589] 
against  him  as  if  he  still  belonged  to  the  firm,  and  in 
the  case  supposed  his  co-partners  have  no  right  to  ex- 
pose him  to  that  risk  (6). 

9.  That  each  partner  has  a  right  to  commence  a  new 
business  in  the  old  line,  and  in  the  old  neighbourhood; 
either  alone,  or  in  partnership  with  other  people  (c). 

2  Russ.  342,  343  ;  Nerot  v.  Burnand,  4  Euss.  247  ;  Payne  v. 
Hornby,  25  Beav.  280.  See,  too,  Ex  parte  Trueman,  1  D.  &Ch. 
464,  as  to  partnership  books. 

(M)  See  ante,  Bk.  III.  ch.  10,  \  6. 

(x)  Allen  v.  Kilbre,  4  Madd.  464  ;  Ex  parte  Finch,  1  D.  &  Ch. 
274  ;  Fraser  v.  Kershaw,  2  K.  &  J.  496. 

(y)  See  ante,  p.  401. 

(*)  Hendry  v.  Turner,  32  Ch.  D.  355  ;  Troughton  v.  Hunter, 
18  Beav.  470. 

(«)  Newsome  v.  Coles,  2  Camp.  617. 

(b)  See  ante,  p.  544. 

(c)  See,  as  to  this,   ante,  pp.  436,  437. 
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Bk.  IV.  Such,  in  general  terms,  are  the  consequences  of  dis- 

Chap.  2.  solution.  In  order,  however,  to  obtain  a  complete  view 
Matters  in-  of  these  consequences,  it  is  necessary  to  attend  to  the 
volved  in  the  principles  upon  which  premiums  are  apportioned,  and 
•winding  up  partnership  accounts  are  taken;  to  the  distinction  be- 
Pa  "  tween  the  joint  estate  of  the  firm,  and  the  separate  es- 
tates of  the  partners  composing  it;  to  the  doctrines  of 
contribution  and  indemnity;  to  the  rules  which  relate 
to  appointing  a  receiver  and  granting  an  injunction; 
and  lastly,  to  the  special  agreements,  if  any,  into  which 
the  partners  may  have  entered.  All  these  matters  were 
discussed  in  the  third  book,  and  it  is  not  necessary  fur- 
ther to  allude  to  them.  But  the  complicated  questions 
which  arise  in  the  event  of  a  dissolution  by  death  or 
bankruptcy,  have  necessarily  been  reserved  for  sepa- 
rate examination,  and  they  will  form  the  subject  of  the 
next  two  chapters  of  the  present  book 


DEATH  AND  ITS  CONSEQUENCES.  663 


*  CHAPTER  III.  [*590] 

OF  DEATH  AND  ITS  CONSEQUENCES. 

THE  consequences  of  the  death  of  a  member  of  a  Bk.  IV. 
partnership  will  be  most  conveniently  pointed  out  in  ChaP-  3-  Sect. 

the  course  of  an  examination  of  the  position  of  the  sur-  J 

viving  members,  and  of  the  executors  of  the  deceased 
member — 

1.  As  between  themselves; 

2.  As  regards  the  creditors  of  the  firm;  and 

3.  As  regards  the  separate  creditors  and  legatees  of 
the  deceased. 


SECTION  I. — CONSEQUENCES  AS  REGARDS  THE   SURVIVING 
PARTNERS  AND  THE  EXECUTORS  OF  THE  DECEASED. 

The  death  of  any  one  member  of  a  firm  operates  as  Death  Of  a 
a  dissolution  thereof  as  between  all  the  members,  un-  partner  dis- 
less  there  is  some  agreement  to  the  contrary  (a).1  This  solves  the 
is  obviously  reasonable,  for  by  the  death  of  one  of  the  firm- 
members  it  is  no  longer  possible  to  adhere  to  the  origi- 
nal contract,  the  essence  of  which  is  (in  the  case  sup- 
posed), that  all  the  parties  to  it  shall  be  alive.     The 
mere  fact  that  the  partnership  was  entered  into  for  a 
definite  term  of  years,  which  was  unexpired  when  the 
death  occurred,  is  not  sufficient  to  prevent  a  dissolution 
by  such  death  (6). 

Unless  all  the  partners  have  agreed  to  the  contrary,  Executors  of 
when  one  of  them  dies,  his  executors  have  no  right  to  deceased  do 
become  *  partners   with  the  surviving  partners   (c);2[*591J 
nor  to  interfere  with  the  partnership  business;  but  the  not  become 

(a)  See  Pearce  v.  Chamberlain,  2  Ves.   sen.  33;   Crawford  v. 
Hamilton,  4  Madd.   251;   Crawshay  v.   Maule.  1  Swanst.   509; 
Vulliamy  v.  Noble,  3  Mer.  614;  Crosbie  v.  Guion,  23  Beav.  518. 

(b)  Crawford  ».  Hamilton,  3  Madd.  251. 

(c)  Pearce  v.  Chamberlain,  2  Ves.  S.  33. 

1  Smith's  Estate,  11    Phila.    131   (1876);    Vilas  v.   Farwell,  9 
Wis.  460  (1859);  Burwell  v.  Cawood,  2  How.  560  (1844);  Good- 
burn  v.  Stevens,  5  Gill.  1  (1847);    Eoberts  v.  Kelsey,   38  Mich. 
•602  (1878). 

2  See  p.  590,  note  1. 
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Bk.  IV. 
Chap.  3.  Sect. 
1. 


Jus  accres- 
fendi,.&c. 

Position  of 

surviving 

partners. 


Actions  by 
partners 
against  the 
executors  of 
a  deceased 
partner. 


executors  of  the  deceased  represent  him  for  all  pur- 
poses of  account,  and,  unless  restrained  by  special 
agreement,  they  have  the  power,  by  bringing  an  action, 
to  have  the  affairs  of  the  partnership  wound  up  in  a 
manner  which  is  generally  ruinous  to  the  other  part- 
ners.1 

The  maxim  jus  accrescendi  inter  mercatores  locum  non 
habet,  has  been  already  examined,  and  need  not  be  again 
noticed  (d). 

On  the  death  of  a  partner  the  surviving  members  of 
the  firm  are  the  proper  persons  to  get  in  and  pay  its 
debts  (e).2  But  the  debts  they  get  in  must  be  placed 
to  the  debit  of  the  late  firm,  and  the  debts  they  pay  must 
be  placed  to  its  credit.  Whilst,  therefore,  the  executors  of 
the  deceased  partner  are  entitled  to  treat  payments  made 
to  the  survivors  by  a  debtor  to  the  old  firm,  as  made  in 
respect  of  his  debt  to  it  (/),  the  survivors  have  a  right, 
if  they  pay  .more  than  their  share  of  the  debts  of  the 
old  firm,  to  be  reimbursed  out  of  the  estate  of  their  de- 
ceased co-partner  (g).  They  are  creditors  against  that 
estate  for  what  may  be  due  to  them,  from  their  deceased 
partner,  on  taking  the  partnership  accounts,  and  they 
may  as  creditors  bring  an  action  for  the  administration 
of  his  estate  (h).  If  he  has  no  legal  personal  repre- 
sentative, the  Probate  Division  of  the  High  Court  will 
grant  a  limited  administration  to  a  nominee  of  the  sur- 
viving partners,  so  as  to  enable  them  to  institute  pro- 
ceedings to  have  the  partnership  accounts  properly 
taken  (i). 

A  surviving  partner,  if  a  creditor  of  the  deceased, 
may  sue  either  in  that  character  for  a  common  admin- 
istration judgment,  or,  in  the  character  of  a  partner, 
for  a  judgment  for  a  partnership  account,  and  for  pay- 

(rf)  Ante,  p.  340. 

(e)  Ante,  p.  288. 

(/)  Lees  v.  Laforest,  14  Beav.  250. 

(g\  Musson  v.  May,  3  V.  &  B.  194. 

(h)  See  Robinson  v.  Alexander,  2  Cl.  &  Fin.  717;  Addis  v. 
Knight,  2  Mer.  119.  If  the  deceased  has  pledged  his  real  estate 
to  his  co-partners  for  a  debt  due  from  him  to  them,  they  cannot 
enforce  their  security  in  the  absence  of  his  legal  personal  repre- 
sentative, Scholefield  «.  Heafield,  7  Sim.  667. 

(i)  Cawthorn  v.  Chalie,  2  Sim.  &  Stu.  127.  The  Court  of 
Chancery  would  not  in  such  a  case  appoint  a  person  to  represent 
the  estate  of  the  deceased.  Rowlands  v.  Evans,  33  Beav.  202. 

1  McKean  v.  Vic'k,  108  111.  373  (1884) ;  Hoyt  v.  Sprague,   103 
U.  S.  613  (1880). 

2  Teigley  v.  Whitaker,  22  Oh.  St.  606  (1872);  Tillotson  v.  Til- 
lotson,    34  Conn.   335  (1867);   Merritt  t.  Dickey,   38  Mich.  41 

(1878), 
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ment  of  what  is  due  on  that  account;  *and  if  assets  [  *  592] 
are  not  admitted,  then  for  a  judgment  for  the  adminis-  Bk.  IV. 
tration  of  the  estate  of  the  deceased.     An  action  in  the  CnaP-  3.  Sect. 

alternative  may,  it  is  conceived,  now  be  sustained  (j  ).  _! 

The  legal  personal  representative  of  the  deceased  must 
be  a  party  if  an  account  of  his  estate  is  sought.  If 
there  is  no  such  representative,  but  the  assets  of  the 
deceased  or  of  the  partnership  are  in  danger,  and  the 
object  of  the  plaintiff  is  to  have  them  protected,  he 
should  confine  his  claim  for  relief  accordingly,  and  not 
seek  for  an  account  (A;). 

In  the  absence  of  an  express  agreement  to  that  effect,  NO  right  to 
the  surviving  .partners  have  no  right  to  take  the  share  take  the 
of  the  deceased  partner  at  a  valuation;  nor  to  have  it  saare  °* 
ascertained  in  any  other  manner  than  by  a  conversion  a^ahiatio1 
of  the  partnership  assets  into  money  by  a  sale  (Z);  nor 
have   they   any  right  of   preemption   (m).     Even   the 
good- will  of  the  business,  if  saleable,  must  be  sold  for 
the  benefit  of  the  estate  of  the  deceased;  although  the 
surviving  partners   are  under  no  obligation  to  retire 
from  business  themselves,  and  cannot,  it  seems,  be  pre- 
.  vented  from  recommencing   business  together    in  the 
name  of  the  old  firm  unless  the  good-will  has  been 
sold  (n). 

In  ascertaining  the  share  of  the  deceased,  the  sur-  Accounting 
viving  partners  must  not  only  bring  into  account  the  for  subse- 
assets  of  the  firm  which  actually  existed  at  the  time  of  quent  pro- 
his  death,  but  also,  whatever  has  been  obtained  by  the 
employment  of  those  assets  up  to  the  time  of  the  clos- 
ing of  the  account ;  for  so  long  as  profits  are  made  by 
the  employment  of  the  capital  of  the  deceased  partner, 
so  long  must  such  profits  be  accounted  for  by  the  sur- 
viving partners  (o).     The  executors  of  the  deceased 
have,  however,  the  option  of  taking  interest  at  5Z.  per 
cent.  (p). 

On  the  other  hand,  the  surviving  partners  are  enti-  Allowance 
tied,  if  they  cany  on  the  business  for  the  benefit  of  the  for  carrying 
estate  of  the  *  deceased  partner,  to  an  allowance  for  so  ?n#  Kql?f S8' 

(.;')  Ord.  xvi.  r.  7. 

(k)  Rawlius  v.  Lambert,  1  J.  &  H.  458.  Under  the  new  prac- 
tice a  claim  for  an  account  would  probably  be  harmless. 

(/)  Crawshay  v.  Collins,  15  Ves.  226,  229;  Featherstonhaugh 
7).  Fenwick,  17  Ves.  308.  See,  as  to  unsaleable  assets  and  pend- 
ing contracts,  ante,  p.  558.  And  as  to  the  discretion  of  the  Court, 
ante,  p.  556. 

(m)  Brown  v.  Gellatly,  31  Beav.  243. 

(n)  See  ante,  p.  436  et  seq. 

(o)  See  ante,  p.  521  et  seq. 

(p)  Ante,  p.  528. 
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Bk.  IV.          doing;  unless  they  are  also  his  executors,  in  which  case 
Chap..;.          they  can  make  no  charge  for  their  trouble  (q). 

__      The  right  of  the  executors  as  against  the  surviving 

Position  of     partners  is,  simply,  to  have  the  share  of  the  deceased 

the  executors  ascertained  and  paid  ;  but  this  frequently  cannot  be  done 

deceased         without  a  general  sale  and  winding  up  of  the  partner- 

ship. 

A  bond  fide  sale,  however,  by  the  executors  to  the 
surviving  partners,  can  generally  be  made  with  safety 
if  no  surviving  partner  is  an  executor  (r).1  Where, 
however,  a  sale  of  the  share  of  the  deceased  cannot  be 
effected  by  private  arrangement,  the  executors  must  en- 
force a  general  sale  and  winding  up  for  their  own  safety, 
unless  the  persons  interested  in  the  estate  of  the  de- 
ceased assent  to  the  adoption  of  some  other  course. 
And  even  if  they  do,  it  must  not  be  forgotten  that  the 
executors  may  not  be  able,  without  risk  to  themselves, 
to  continue  the  share  of  the  deceased  in  the  business, 
and  take  the  profits  accruing  in  respect  of  it  ;  for  by 
sharing  profits  made  after  the  death  of  the  deceased, 
the  executors,  although  they  are  only  trustees  for 
others,  may  become  liable  as  partners  with  the  surviv-  , 
ing  partners  ;  and  may  therefore  become  liable  to  be 
adjudicated  bankrupt  and  to  be  compelled  personally 
to  pay  debts  contracted  in  carrying  on  the  business  (s).2 
The  position  of  the  executors  of  a  deceased  partner  is, 
in  fact,  often  one  of  considerable  hardship  and  diffi- 
culty ;  if  they  insist  on  an  immediate  winding  up  of 
the  firm,  they  may  ruin  those  whom  the  deceased  may 
have  been  most  anxious  to  benefit  ;  whilst  if  for  their 
advantage  the  partnership  is  allowed  to  go  on,  the  ex- 
ecutors may  run  the  risk  of  being  ruined  themselves. 
Effect  of  With  a  view  to  obviate  this,  it  is  not  unusual  for  one 


(r)  See  infra,  \  3.  Coburn  v.  Collins,  35  Ch.  D.  373,  shows 
that  the  Bills  of  Sale  Acts  must  not  be  overlooked  in  transactions 
of  this  kind. 

(s)  Formerly  they  always  did  incur  this  liability.  See  Ex  parte 
Holdsworth,  1  M,  D.  &  D.  475  ;  Wightinan  v.  Townroe,  1  M.  & 
S.  412  ;  Ex  parte  Garland.  10  Ves.  119.  But  see  now  Holme  v. 
Hammond,  L.  R.  7  Ex.  218,  noticed  ante,  p.  32. 

1  Grim's  Appeal,  105  Pa.  St.  375  (1884);  Ludlum  v.  Bucking- 
ham, 35  N.  J.  Eq.  71  (1882);  Sage  v.  Woodin,  66  N.  Y.  578  (1876). 

2  Wild  v.  Davenport,  48  N.  J.  L.  129  (1886);  but  if  he  merely 
leaves  the  assets  of  the  estate  in  the  business  without  engaging 
peisonally  and  actively  in  the  management  of  the  enterprise,  he 
is  not  responsible  to  creditors  by  reason  of  his  connection  with 
the  firm.     Phillips  7).  Blatchford,  137  Mass.  510  (1884);  Owens 
v.  Mackall,  33  Md.  382  (1870):  Wild  v.  Davenport,  48  N.  J.   L. 
129  (1886). 


THE  DECEASED  AND  THE  SURVIVING  PARTNERS.  667 

partner  to  make  his  co-partner  his  executor ;  but  the  Bk.  IV. 
difficulty  of  the  executors  position  is   thus  rather  in-  Chap.  3.  Sect. 

creased  than  diminished  ;  for  his  own  personal  interest  _J 

as  a  surviving  partner  is  brought  *  into  direct   conflict  [  *  594] 
with  his  duty  as  an  executor.      Everything  therefore  making  a  co- 
which  he  does  is  liable  to  question  and  misconstruction  Partner  an 
on  the  part  of  the  persons  beneficially   entitled   to  the  e3 
estate  of  the  deceased  ;    and  he   is  practically    much 
more  fettered  in  the  discharge  of  his  duties,  and  in  the 
exercise  of  his  rights,  than  if  he  had  not  to  act  in  the 
double  character  imposed  upon  him  (t).     This  will  ap- 
pear in  the  section  in  which  it  is  propbsed  to  examine 
the  rights  of  the  separate  creditors  and  legatees  of  the 
deceased  against  his  executors  and  his  surviving  part- 
ners. 

Where  a  deceased  partner's  estate  is  administered  Actions  for 
under  the  order  of  the  Court,  his  executors,  if  they  act  indemnify- 
properly,  are  personally  protected  from  all  consequen- 
ces,  and  no  action  can  be  sustained  against  them  in  re- 
spect of  what  they  so  do  (tt).  If  there  are  liabilities 
which  will  have  to  be  met,  the  Court  will  order  part  of 
the  assets  to  be  set  aside  to  meet  them  when  they 
arise  (xj.  But  if  the  liabilities  are  remote  and  contin- 
gent, and  may  possibly  never  arise  at  all,  the  utmost 
that  the  executors  can  obtain  in  the  shape  of  indem- 
nity, in  addition  to  that  afforded  by  the  orders  of  the 
Court  itself,  is  a  covenant  from  the  testator's  legatees 
or  next  of  kin  (y). 

No  succession  duty  is  payable  by  surviving  partners  Succession 
on  the  death  of  a  member  of  the  firm,  even  although  duty, 
they  may  benefit  thereby  (z). 


SECTION  II.  —  CONSEQUENCES  AS  REGARDS  JOINT  CREDITORS. 
1.   With  reference  to  what  occurred  before  death. 

The  position  of  the  executors  of  a  deceased  partner,  Position  of 
with  reference  to  the  creditors  of  the  firm,  has,  to  a 


(t)  See  some  general  remarks  on  this  subject  in  Huttonr.  Eos-  partner  as 
siter,  7  De.  G.  M.  &  G.  12.  regards 

(u)  Waller  v.  Barrett,  24  Beav.  413.  creditors  of 

(x)  Fletcher  v.  Stevenson,  3  Ha.  360  ;    Brewer   t>.   Pocock,  23  the  firm. 
Beav.  310. 

(y)  See  Dean  v.  Allen,  20  Beav.  1  ;  Waller  v.  Barrett,  24  ib. 
413  ;  Addams  v.  Ferick,  26  Beav.  384  ;  Bennet  v.  Lytton,  2  J.  & 
H.  155. 

(z]  Oldfielcl  v.  Preston,  3  De  G.  F.  &  J.  398.  Compare  Cross- 
man  v.  The  Queen,  18  Q.  B.  D.  256. 
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Bk.  IV.  considerable  extent,  been  already  ascertained.     For  it 

Chap.  3.  Sect.  ^as  been  seen  :— 

*  1.   That,  notwithstanding  the  death  of  a  partner,  his 


[*595] 


Summary  of 
cases. 


estate  is  liable  to  the  creditors  of  the  firm  ;  and  not 
only  in  respect  of  debts  contracted  in  his  lifetime,  in 
the  ordinary  way  of  business,  but  also  in  respect  of 
debts  arising  from  breaches  of  trust  committed  in  his 
lifetime  by  himself,  or  his  co-partners,  and  imputable 
to  the  firm  (a); 

2.  That  this  liability  cannot  be  got  rid  of  by  any  ar- 
rangement between  the  executors  of  the  deceased  and 
the  surviving  partners  ;   and  that  notwithstanding  sub- 
sequent dealings  between  the  creditors  and  the  surviv- 
ing partners,  the  liability  of  the  executors  continues, 
until  it  can  be  shown  that  the  creditors  have  abandoned 
their  right  to  obtain  payment  from  the  estate  of  the 
deceased,  or  that  their  demands  have,  in  fact,  been  paid 
or  discharged  (b). 

3.  That  this  liability  does   not  extend  to  ordinary 
torts,  for  as  to  them  actio  personalis  moritur  cum  per- 
sona (c),  , 

These  propositions  have  been  already  so  fully  illus- 
trated in  various  portions  of  the  present  treatise,  that 
it  is  unnecessary  here  to  do  more  than  collect  the  cases 
establishing  them. 


Estate  of  1.    Cases  in  luhicli  by  death  alone  a  partner's  liability 

deceased          has  been  extinguished  : — 

discharged. 

Sumner  v.  Powell,  2  Mer.  30,  and  Turn.  &  K.  423  (ante,   p. 
196). 

Clarke  v.  Bickers,  14  Sim.  639  (ante,  p.  196). 

Wilmer  \.  Currey,  2  De  G.  &  Sni.  347  (ante,  p.  197). 

HHVs  case,  20  Eq.  585.     Joint  holders  of  shares. 

Estate  of  2.   Cases  in  which   the   estate  of  a  deceased  partner 

deceased  not  has  been  held  liable  (d)  ;— 
discharged.      — 

(a)  Ante,  p.  194  et  seq, 

(b)  Ante,  p.  239  et  seq. 

(c)  Ante,  p.  198  et  seq.     The  Act  3  &  4  Wm.  4,  c.  42,  £  2,  gives 
a  remedy  against  the  executors  of  a  person  who  commits  a  tort 
within  six  months  of  his  death,  provided  such  tort  effects  the 
real  or  personal  property  of  the  person  injured.     See  Phillips  v. 
Homfray,  11  App.  Ca.  466,  and  24  Ch.  D.  439.     As  to  frauds,  see 
New  Sombrero  Phosphate  Co.  v.  Erlanger,  3  App.  Ca.  1218,  and 
5  Ch.  D.  73  ;  Peek  v.  Gurney,  L.  K.  6  Ho.  Lo.   377,  and   13  Eq. 
79  ;  Davidson  v.  Tulloch,  3  McQu.  783  ;  Twycross  v.  Grant,  4  C. 
P.  D.  40  ;  and  as  to  slander  of  title  to  trade  marks,  Hatchard  v. 
Mege,  18  Q.  B.  D.  771. 

(d)  See  the  celebrated  judgment  in  Devaynes  v.  Noble,  1  Mer. 
539,  and  2  R.  &  M.  495. 
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*Liability  in  respect  of  contracts. 


Bercsford  v.  Browning,  20  Eq.  564  (ante,  p.  194).  Bk.  IV. 

Lane  v.  Williams,  2  Vern.  292.        f  ChaP-  3-  Sect- 

Simpson  v.   Vaughan,  2  Atk.  31.  '  __ 

Darwent  v.   Walton,  ib.  510. 

Clavering  v.   Westley,  3  P.  W.  402. 

Bishop  v.  Church,  2  Ves.  S.  100  and  371  (ante,  p.  194). 

Jacomb  \.  Harwood,  ib.  265. 

.Bwrn.  v.  Burn,  3  Ves.  573  (<mfc,  p.  195). 

Thomas  v.  Frazer,  3  Ves.  399. 

Orr  v.  Chase,  1   Mer.  729. 

!Tarra  v.  Farwell,  13  Beav.  403. 

Devaynes  v.  AWe,  1  Mer.  539,  and  2  R.  &  M.  495. 

Wilkinson  v.  Henderson,  1  M.  &  K.  583. 

TVtorpe  v.  Jackson,  2  Y.  &  C.  Ex.  553. 

.fli'tfs  v.  JJfc^ae,  9  Ha.  297. 

Brett  v.  Beckwilh,  3  Jur.  N.  S.  31  M.  R.  (post,  p.  600). 

CheetJuim  v.  Ooofc.  McCl.  &  Y.  307. 

Liability  in  respect  to  fraiids  and  breaches   of  trust. 

New  Sombrero  Pliospliate  \.  Erlangcr,  5  Ch.  D.  73,  and  3  App. 

Ca.  1218. 

Blair  v.  Bromley,  2  Ph.  354  (ante,  p.  153). 
Sadler  v.  Lee,  6  Beav.  324  (ante,  p.  153). 
Vulliamy  v.  Noble,  3  Mer.  619. 
Devayney  v.  Noble. 

Clayton's  case,  1  Mer.  576  (ante,  pp.  152,  236). 

Baring's  case,  ib.  612  (rate,  p.  152). 

Wardens  ease,  ib.  624. 

3.   Cases  in  which  the  estate  of  a  deceased  partner  Estate  of 
has  been  held  liable,  notwithstanding  dealings    between  deceased  not 
the  creditors  of  the  firm  and  the  surviving  partners:  —  bv^whaf^as 

Devaynes  v.  Nolle.  occurred 

since  nis 
Sleech  s  case,  1  Mer.  o39.  death 

Clayton1  s  case,  ib.  579  (ante,  pp.  152,  236). 

Palmer's  case,  ib.  623. 
Braithwaite  v.  Britain,  1  Keen,  206. 
Winter  v.  Innes,  4  M.  &  Cr.  101  (a  very  important  case). 
Harris  v.  Farwell,  15  Beav.  31  (ante,  p.  251). 
Daniel  v.  Cross,  3  Ves.  277. 
Jacomb  v.  Harwood,  2  Ves.  S.  265.  Estate  of 

Be  Hodgson,  31  Ch.  D.  177.  deceased 

dischared 


4.   Cases  in  which  the  estate  of  a  deceased  partner  bv  wha^  has 
has  been  held  discharged  by  what  has  taken  place  be- 


tween  the  creditor  and  the  surviving  partners  :  —  death. 
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[  *  597] 
Bk.  IV. 
Chap.  3.  Sect, 


Statute  of 
Limitations. 


Right  of 
creditor  of 
firm  to  be 
paid  out  of 
the  estate  of 
a  deceased 
partner. 


*  By  general  dealings. 

Oakley  v.  PasMler,  10  Bli.  548,  and  4  Cl.  and  Fin.  207  (ante, 
p  251). 

Brown  v.  Gordon,  16  Beav.  302  (ante,  p.  252). 

Wilson  v.  Lloyd,  16  Eq.  60,  which  cannot,  however,  be  re- 
lied on  (see  ante,  pp.  239,  251). 

By  payment. 

Devaynes  v.  Noble. 

Clayton's  case,  1  Mer.  572  (ante,  p.  228). 

Merrimanv.  Ward,  1  J.  &  H.  371.  This  case  is  important 
as  showing  that  where  a  debt  of  a  deceased  partner  has 
been  discharged  by  the  application  of  the  rule  in  Clayton's 
case,  it  is  not  competent  for  his  executors  to  revive  such 
a  debt  against  his  estate. 

The  estate  of  a  deceased  partner  may  be  discharged 
by  the  statute  of  limitations  ;  and  now,  by  the  Mercan- 
tile law  amendment  act  payments  by  the  surviving 
partners  will  not  keep  alive  the  creditor's  claim  against 
the  executors  of  the  deceased  (e).  The  effect  in  equity 
of  such  payments  before  the  passing  of  the  act  in  ques- 
tion was  by  no  means  clearly  settled  (/) ;'  but  whatever 
doubt  there  may  formerly  have  been  upon  the  subject, 
it  has  been  long  settled  that  a  creditor  of  the  firm  can 
proceed  against  the  estate  of  a  deceased  partner,  with- 
out first  having  recourse  to  the  surviving  partners,  and 
without  reference  to  the  state  of  the  accounts  between 
them  and  the  deceased  (gr).2  But  it  is  necessary  to 
make  the  surviving  partners  parties  to  the  action,  for 
they  are  interested  in  the  issues  raised  between  him 
and  the  executors  (h). 3 

(e)  19  &  20  Viet.  c.  97,  §  14.  See  Thompson  v.  Waithman,  3 
Drew.  628,  which,  although  wrong  as  regards  the  retrospective 
operation  of  the  act  (Jackson  v.  Wooley,  8  E.  &  B.  778),  is  in 
other  respects  correct,  ante,  p.  263. 

(/)  Compare  Winter  r.  Innes,  4  M.  &  Cr.  101,  and  Braithwaite 
i.  Britain,  1  Keen,  206,  with  Way  v.  Bassett,  5  Ha.  55.  and 
Brown  v.  Gordon,  16  Beav.  302.  See,  also,  ante,  pp.  261,  262. 

(g)  Re.  Hodson,  31  Ch.  D.  177  ;  Be  McRae,  25  ib.  16  ;  Wilkin- 
son v.  Henderson,  1  M.  &  K.  582  ;  Devaynes  v.  Noble,  2  R.  &  M. 
495  ;  Thorpe  v.  Jackson,  2  Y.  &  C.  Ex.  553.  See  ante,  p.  195. 

(h)  See,  in  addition  to  the  cases  in  the  last  note,  Hills  r.  McRae, 

1  An  acknowledgement  by  the  surviving  partner  of  a  firm  debt 
whereon  action  is  barred  by  the  Statute  of  Limitations,  will 
not  revive  it  as  to  the  estate  of  the  deceased  partner.  Espy  v. 
Comer,  76  Ala.  501  (1884) ;  Bloodgood  r.  Bruen,  8  N.  Y.  362  (1853). 

-  Blair  v.  Wood,  108  Pa.  St.  278  (1885);  Simpson  v.  Schulte,  21 
Mo.'App.  639(1886);  Sampson  v.  Shaw,  101  Mass.  145(1869); 
Silverman  v.  Chase,  90  111.  37  (1878). 

3  Hamersley  v.  Lambert,  2  Johns.  Ch.  508  (1817) ;  Dowell  v. 
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*  But,  as  pointed  out  in  an  earlier  chapter  (Bk.  II.  [  '-598] 
c.  2,  §  1),  a  creditor  of  a  firm  is  not  in  the  same  posi-  Bk.  IV. 
tion  as  a  separate  creditor  as  regards  the  estate  of  a  Chap.  3.  Sect. 

deceased  partner.     A  creditor  of  the  firm,  unless  he  is    ' 

also  a  separate  creditor  of  the  deceased  partner,  is  not  Creditor's 
entitled  to  the  ordinary  judgment  for  the  administration  su**  £°? 
of  the  estate  of  the  deceased,  and  cannot  compete  with  ^      Of 
an  ordinary  separate  creditor  in  the  administration  of  deceased 
such  estate  (i).     The  right  of  the  creditor  of  the  firm  partner's 
is  to  have  the  separate   estate  of  the  deceased  ascer-  estate- 
tained  and  applied  in  payment  of  his  separate  debts  and       • 
liabilities,  and  to  have  the  surplus  applied  in  payment 
of  his  joint   liabilities  (A;).     If  an  action  has  already 
been  brought  for  the  administration  of  the  estate  of  the 
deceased,  a  creditor  of  the  firm  can  obtain  an  order  to 
the  above  effect  without  being  compelled  to  bring  a 
separate  action  himself  (Z).     If  necessary  he  can  bring 
an  action  himself  (m);  but  it   is  doubtful  whether  he 
can   proceed   by    an    originating   summons    in    cham- 
bers (n). 

Since  the  Judicature  acts  a  creditor  can,  it  is  appre- 
hended, sue  both  the  surviving  partners  and  the  execu- 
tors of  the  deceased  partner,  and  obtain  judgment 
against  them  all ;  the  judgment  against  the  executors 
being,  however,  of  course  limited  to  administration  in 
due  course  unless  assets  are  admitted.  But  to  work  out 
the  judgment  for  administration,  the  action,  if  not  - 
brought  in  the  Chancery  Division,  would  have  to  be 
transferred  to  it. 

As  will  be  seen  hereafter,  it  is  a  rule  in  bankruptcy  Right  of 

—  creditors  of 

9  Ha.  297  ;  Devaynes  r.  Noble,  Sleech's  case,  1  Mer.  539  ;  Steph- 
enson  ».  Chiswell,  3  Ves.  566.  In  Ricev.  Gordon,  11  Beav.  265, 
one  of  the  cases  of  this  class,  the  debt  due  to  the  plaintiff  arose 
out  of  a  transaction  in  which  he  had  engaged  as  surety. 

(t)  Re  McRae,  25  Ch.  D.  16  ;  Re  Hodson,  31,  ib.  177  ;  Re  Bar- 
nard, 32  ib.  447  ;  Kendall  r.  Hamilton,  4  App.  Ca.  504,  and  3  C. 
P.  D.  403.  Compare  Burn  v.  Burn,  3  Ves.  573,  where  a  bond 
creditor  of  the  firm  obtained  a  payment  as  if  he  had  been  a  sepa- 
rate specialty  creditor  of  the  deceased,  the  bond  being  treated 
as  joint  and  several. 

(k)  Ibid.,  see  the  decree  in  Hills  v.  McRae,  9  Ha.  297,  and 
infra. 

(I)  Co  well  v.  Sikes,  2  Russ.  191  ;  Gray  v.  Chiswell,  9  Ves.  118. 
In  the  former  there  was  a  petition,  but  this  is  now  unnecessary. 

(m)  Hills  v.  McRae,  9  Ha.  297,  is  an  instance  of  a  claim  ;  but 
claims  are  now  abolished. 

(n)  Be  Barnard,  32  Ch.  D.  447  ;  as  to  the  conduct  of  proceed- 
ings where  there  are  two  actions,  one  by  a  joint,  and  another  by 
a  separate,  creditor,  see  Re  McRae,  25  Ch.  D.  16. 

Mitchell,  105  U.  S.  430  (1881);  Garrard  v.  Dawson,  49  Ga.  434 

(1873). 
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Bk.  IV.  that  the  debts  of  a  firm  shall  be  paid  out  of  the  assets 

Chap.  .5.  Sect.  Q£  ^e  grrrij  an(j  ^e  separate  debt  of  each  partner  out 

~ of  his  separate  estate  :    and  in  administering  the  in- 

[*599]  solvent  estate  of  a  deceased  partner  *  the  same  rules 
firm  com-  have  now  to  be  adopted  (o).1  Accordingly  the  separate 

pared  with      

the  rights  of  (o)  Jud.  Act,  1875,  §  10.  Even  before,  they  were  adopted  to 
the  separate  some  extent.  See  Lodge  v.  Prichard,  1  De  G.  J.  &  Sru.  610. 
creditors  of  See  below,  p.  628,  note  (/). 

the  deceased. 

1  There  is    no   longer    any    general    bankrupt  law  in  force 

throughout  the  United  States,  but  whenever  a  fund  is  brought 
•  into  a  court  of  equity  for  distribution,  whether  that  court  be  a 
Probate  Court  or  a  court  clothed  by  statute  with  such  equitable 
powers  as  to  enable  it  to  administer  the  estate  of  an  insolvent, 
certain  principles  are  applied  which  had  their  origin  in  the  prac- 
tice of  the  English  courts  under  the  bankrupt  laws. 

The  general  rule  governing  the  distribution  of  the  estate  of  a 
firm  or  that  of  the  individual  partner  is  that  the  joint  estate 
shall  be  applied  primarily  to  the  payment  of  the  claims  of  joint 
creditors  and  the  separate  estate  shall  be  first  applied  to  the 
satisfaction  of  claims  upon  the  individual  partner.  This  is  al- 
most everywhere  adopted.  Harris  v.  Pea  body,  73  Me.  262  { 1 881 ) ; 
Weaver  v.  Weaver,  46  N.  H.  188  (1865);  Bush  v.  Clark,  127 
Mass.  Ill  (1879);  Meech  v.  Allen,  17  N.  Y.  300  (1853):  Davis  v. 
Howell,  33  N.  J.  Eq.  72  (1880);  Hartman's  Appeal,  107  Pa.  St. 
327(1884);  Bailey  v.  Kennedy,  2  Del.  Ch.  12  (1835);  McCulloh 
v.  Dashiel,  1  Hart  &  G.  96  (1827);  Gordon  v.  Cannon,  18  Gratt. 
387  (1888);  Woddrop  v.  Price,  3  Desaus,  203  (1811);  Keese  v. 
Coleman,  72  Ga.  658  (1884);  Evans  v.  Winston,  74  Ala.  349 
(1883);  Schmidlapp  v.  Currie,  55  Miss.  597  (1878);  Forbes  r. 
Scannell,  13  Cal.  242  (1859);  Doggett  v.  Dill,  108111.  560  (1884); 
Fullam  v.  Abrams,  29  Kan.  725  (1883).  In  Kentucky  it  has  been 
held  that  where  the  firm  is  insolvent  and  there  are  joint  and 
separate  creditors  and  a  joint  and  separate  estate,  the  separate 
creditors  are  entitled  to  receive  from  the  separate  estate  as  large 
a  percentage  of  their  claim  as  has  been  received  out  of  the  firm's 
assets  by  the  joint  creditors,  and  that  the  balance  of  the  separate 
estate  shall  be  distributed  among  both  classes  of  creditors  pro- 
portionately to  the  balance  due  each  claimant.  Bank  v.  Keney, 
79  Ky.  133  (1880).  This  rule  at  one  time  prevailed  in  Pennsyl- 
vania. Bell  v.  Newman,  5  S.  &  R.  78  (1819).  In  Camp  v.  Grant, 
21  Conn.  41  (1851),  no  difference  was  made  between  joint  and 
separate  creditors  in  the  distribution  of  a  decedent's  estate.  The 
joint  debtors  of  two  partners  whose  claim  did  not  arise  in  any 
partnership  transaction  have  no  right  to  share  in  the  firm's  assets. 
Hulse's  Estate,  11  W.  N.  C.  499  (1882).  Generally  speaking, 
the  separate  creditors  lose  their  priority  over  joint  creditors  in 
the  distribution  of  the  separate  estate  if  there  is  no  joint  estate 
and  no  living  solvent  partner.  Strauss  v.  Kerngood,  21  Gratt. 
584  (1871);  Vanwagner  ?>.  Chapman,  29  Ala.,  172  (1856);  Harris 
v.  Peabody,  73  Me.  262  (1881);  McCulloh  v.  Dashiel,  1  Har.  & 
G.  96  (1827);  Brock  v.  Bateman,  25  Oh.  St.  508  (1874);  Pahlman 
4;.  Graves,  25  111.  405  (1861);  D'Invillier's  Est.,  13  Phila.  362 
(1880).  A  partner  or  his  representatives,  to  whom  his  firm  owes 
money,  cannot  claim  against  the  firm  estate*  with  the  joint  cred- 
itors. 'Bennett's  Est,  13  Phila.,  331  (1880);  Houseal's  Appeal, 
45  Pa.  St.  484  (1863);  Amsinck  v.  Bear,  22  Wall.  395  (1874);  un- 
less the  claim  of  the  partner's  estate  arises  out  of  some  fruudu- 
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estate  of  a  deceased  partner  must  be  applied  in  pay-  Bk.  IV. 
ment  of  all  principje   and  interest  due  to  his  separate  Chap.  3.  Sect. 

creditors  before  any  part  of  such  estate  can  be  touched  J 

by  the  creditors  of  the  firm  (p);  and  this  rule  applies 
even  although  the  surviving  partners  may  be  bank- 
rupt (q).  If,  indeed,  there  is  not  and  never  was,  since 
the  death  of  the  deceased,  any  joint  estate  whatever, 
and  no  solvent  partner,  it  seems  that  the  joint  creditors 
may  rank  pari  passu  with  the  separate  creditors  of  the 
deceased,  against  his  separate  estate  (r). 

Again,  the  rule  which  in  bankruptcy  precludes  one 
partner  from  proving  against  the  separate  estate  of  his 

(#)  See  Lodge  v.  Prichard,  1  De  G.  J.  &  Sm.  610,  and  4  Giff. 
294  ;  Whittingstall  v.  Grover,  10  W.  R.  53  ;  Gray  v.  Chiswell, 
9  Ves.  118;  Addis  v.  Knight,  2  Mer.  117;  Croft  v.  Pyke,  3  P. 
W.  182.  As  to  interest  after  the  administration  order,  see  Ex 
partc  Findlay,  17  Ch.  D.  334,  and  \  10  of  the  Jud.  Act,  1875. 

(q)  Lodge  v.  Prichard,  and  Whittingstall  v.  Grover,  ubi  sup. 
See,  as  to  winding  up  the  estate  of  a  deceased  partner  in  bank- 
ruptcy, where  the  surviving  partners  are  bankrupt,  Ex  parte 
Gordon,  8  Ch.  555  ;  Morley  v.  White,  ib.  214. 

(r)  See  Cowell  v.  Sikes,  2  Russ.  191  ;  and  Lodge  v.  Prichard,. 
ubi  sup.  Qu.  if  the  Jud.  Act,  \  10,  has  introduced  the  other  ex- 
ceptions recognized  in  bankruptcy  in  cases  of  fraud  and  distinct 
trades,  see  infra,  Bk.  IV.  c.  4,  §  4.  See  below,  p.  628,note  (/). 

lent  conversion  of  a  portion  thereof  to  the  partnership's  use.  See 
Rodgers  v.  Meranda,  7  Oh.  St.  179  (1857);  or  unless  the  claim  is 
one  due  another  firm  of  which  the  partner  is  a  member  or  is  for 
a  debt  contracted  to  him  when  separately  carrying  on  a  distinct 
business  from  that  in  which  the  insolvent  firm  was  engaged. 

Houseal's  Appeal,  45  Pa.  St.  484  ( );  Buckner  v.  Calcote,  28 

Miss.  432  (1855). 

Neither  can  the  firm  claim  against  the  separate  estate  of  an 
individual  partner  for  a  debt  owing  it  until  his  separate  credit- 
ors have  been  paid  in  full.  Amsinck  v.  Bean,  22  Wall,  395> 
(1874);  Somerset  Potters'  Works  v.  Mindt,  10  Cush.  592  (1852);: 
but  if  the  debt  was  incurred  to  the  firm  fraudulently,  it  can. 
claim  ;  see  In  re  Hamilton,  1  Fed.  Rep.  800  (1880). 

A  solvent  partner  cannot  claim  against  his  co-partner's  sepa- 
rate estate  along  with  the  joint  creditors  of  the  firm.  Hill  v. 
Beach,  12  N.  J.  Eq.  31  (1855);  Amsinck  v.  Bean,  22  Wall.  395- 
(1874).  If  he  has  paid  the  firm  debts,  however,  he  can  prove 
against  it  in  competition  Avith  the  separate  creditors  of  his  part- 
ner. Scott's  Appeal,  88  Pa.  St.  173  (1878);  Hill  v.  Beach,  12  N. 
J.  Eq.  31  (1855). 

If  a  joint  creditor  has  secured  a  lieu  upon  the  separate  estate- 
of  a  partner,  he  can  enforce  it  despite  the  rule  of  distribution. 
Straus*.  Kerngood,  21  Gratt.  584  (1871);  Preston  v.  Coiby,  117 
111.  477  (1886) ;  Cummings'  Appeal,  25  Pa.  St.  268  (1855).  And  if  a  , 
joint  creditor  has  acquired  a  security  charged  on  the  separate 
estate,  or  a  separate  creditor  a  similar  hold  upon  the  partnership 
property,  he  is  at  liberty  in  either  case  to  realize  on  his  security 
or  prove  his  debt.  Wilder  v.  Keeler,  3  Paige,  167  (1832);  Bank 
v.  Jefferson,  138  Mass.  Ill  (1884);  Roberts  v.  Oldham,  63  N.  Ca. 
297  (1869). 

*  20  LAW  OF  PAETNEBSHIP. 
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co-partner,  whilst  the  joint  debts  are  unpaid,  also  ap- 
plies in  administering  the  estate  of  a  deceased  part- 
ner (s). 

The  separate  estate  thus  primarily  liable  to  the  sep- 
arate creditors  of  the  deceased,  does  not  include  his 
share  in  the  partnership  assets  ;  for  he  has  no  share  in 
those  assets,  except  subject  to  the  payment  of  the  debts 
of  the  firm.  Whilst,  therefore,  the  separate  creditors 
of  the  deceased  are  entitled  to  be  first  paid  out  of  his 
separate  estate,  the  creditors  of  the  firm  are  entitled  to 
be  first  paid  out  of  its  assets,  and,  consequently,  to  be 
paid  in  full  before  the  share  of  the  deceased  in  those 
assets  becomes  available  for  the  payment  of  his  separate 
creditors  (t). 

Actions  by  creditors  of  the  firm  to  obtain  payment 
out  of  the  *  assets  of  a  deceased  partner,  are  well  illus- 
trated by  Brett  v.  Beckwith  (u).  In  that  case  there  had 
been  two  partners,  Young  and  Beckwith.  Beckwith 
was  dead,  and  Young  was  bankrupt.  A  bill  was  filed 
by  the  creditor  of  the  late  firm  against  the  executors  of 
Beckwith  and  the  assignees  of  Young,  praying  for  a 
declaration  that  Beckwith's  real  and  personal  estate 
was  liable  in  equity,  after  satisfying  his  separate  debts, 
to  the  joint  debts  of  the  firm  ;  for  an  account  of  such 
debts  at  Beckwith's  death  ;  for  an  account  of  the  joint 
assets  received  by  his  executors  and  Young's  assignee's; 
for  an  account  of  Beckwith's  separate  debts  ;  that  his 
real  and  personal  estate  might  be  applied,  first  in  pay- 
ment of  his  separate  debts,  and  then  in  payment  of  the 
joint  debts  ;  and  that  a  receiver  might  be  appointed  to 
get  in  the  outstanding  joint  assets.  The  Court  held 
that  the  plaintiff  was  clearly,  entitled,  as  a  creditor  of 
Beckwith,  to  have  his  estate  fully  administered  ;  and 
for  that  purpose  to  have  an  account  taken  of  his  sepa- 
rate estate  ;  and  to  have  the  accounts  between  Beck- 
with's executors  and  Young's  assignees  also  taken,  in 
order  to  ascertain  of  what  the  joint  estate  consisted  ; 
and  a  decree  was  accordingly  made  for  taking  such  ac- 
counts. 

When  a  creditor  of  the  firm  proceeds  against  the  as- 
sets of  a  deceased  partner,  the  form  of  the  judgment 
which  is  given  is  in  substance  as  follows  (x): — 

(s)  Laceyv.  Hill,  8  Cli.  441.  Compare  Ex  parte  Topping,  4 
DeG.  J.  &Sm.  551. 

(t)  See  Ridgway  v.  Clare,  19  Beav.  Ill  ;  Hills  v.  McRae,  9  Ha. 
297. 

(«)  3  Jur.  N.  S.  31. 

(z)  See  Hills  v.  McRae,  9  Ha.  297  ;  Harris  t>.  Farwell,  13  Beav. 
407 ;  Rice  v.  Gordon,  11  Beav.  271, 
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1.  It  is  declared  that  all  persons  who  are  creditors  of  Bk.  IV. 

the  deceased,  are  entitled  to  the  benefit   of  the  judg-  Chap.  3.  Sect, 
ment.  J 

2.  It  is  declared  that  the  surplus  of  the  estate  of  the 
deceased,  after  satisfying  his  funeral  and  testamentary 
expenses  and  separate  debts,  was  liable  at  the  time  of 
his  death  to  the  joint  debts  of  the  firm,  but  without 
prejudice  to  the  liability  of  the  surviving  partner,  as 
between  himself  and  the  estate  of  the  deceased. 

8.  An  account  is  directed  to  be  taken  of  the  funeral 
and  testamentary  expenses  and  separate  debts  of  the 
deceased,  and  of  the  debts  of  the  firm.  If  the  surviving 
partner  is  not  a  party  to  the  action,  liberty  is  given  him 
to  attend  in  the  prosecution  of  this  last  inquiry. 

*  4.  An  account  is  directed  to  be  taken  of  the  personal 
estate  of  the  deceased.  [  *  601] 

5.  It  is  ordered  that  his  personal  estate  be  applied, 
in  the  first  instance,  in  the  payment  of  his  separate 
debts  and  funeral  expenses,  in  a  due  course  of  admini- 
stration, and  then  in  payment  of  the  debts  of  the  firm. 

6.  And  if  the  personal  estate  of  the  deceased  is  in- 
sufficient for  the  purposes  of  the   action,  inquiries  are 
ordered  to  be  made  for  the  purpose  of  ascertaining  the 
real  estate  to  which  the  deceased  was  entitled. 

The  judgment  will,  if  necessary,  direct  inquiries 
whether  the  creditors  of  the  firm  continued  to  deal  with 
the  surviving  partners,  and  what  sums  have  been  paid 
by  them  to  such  creditors,  and  whether  the  creditors 
have,  by  Uieir  dealings  with  the  surviving  part- 
ners, released  the  estate  of  the  deceased  from  the  pay- 
ment of  their  respective  debts  (y). 

Additional  inquiries  will  be  directed  if  necessary, 
and  as  the  necessity  for  them  appears  (z). 

No  directions  are  usually  given  for  the  purpose  of 
keeping  distinct  the  joint  and  the  separate  estates;  but, 
if  necessary,  it  is  conceived  that  such  directions  would 
be  given  in  order  that  the  principles  upon  which  the 
judgment  is  framed  might  be  properly  carried  out  (a). 

In  Ridgway  v.  Clare  (6)  two  partners,  A.  and  B.,  had  Ridgway  v. 
died.     A  suit  was  instituted  by  a  separate  creditor  of  Clare. 

(«)  See  the  decree  in  Devaynes  v.  Noble,  1  Mer.  530,  and  iii 
Fisher  7-.  Farrington,  Seton  on  Decrees,  ed.  4,  p.  1210. 

(z)  Barber  v.  Mackrell,  12  Ch.  D.  534,  as  to  money  fraudu- 
lently withdrawn  by  one  partner  from  the  assets  of  the  firm. 

(a}  See  Rice  v.  Gordon,  11  Beav.  271;  Ridgway  v.  Clare,  19 
Beav.  Ill;  "VVoolley  v.  Gordon,  Tarnl.  11;  Paynter  v.  Houston,  3 
Mer.  297. 

(b)  Ridgway  v.  Clare,  19  Beav.  111. 
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A.  for  the  administration  of  his  estate;  a  suit  was  also 
instituted  by  a  separate  creditor  of  B.  for  the  adminis- 
tration of  his  estate;  a  third  suit  was  instituted  by  a 
joint  creditor  of  A.  and  B.  for  payment  of  a  debt  due 
from  both  out  of  both  their  estates;  and  a  fourth  suit 
was  instituted  by  the  representatives  of  A.  against  the 
representatives  of  B.  for  taking  tbe  accounts  of  the 
partnership.  The  plaintiff  in  the  third  suit  was  found 
to  be  a  creditor  *of  both  A.  and  B.,  but  he  was  held 
by  the  Master  not  to  be  entitled  to  rank  as  a  separate 
creditor  of  A.  On  an  appeal  from  the  decision  of  the 
Master,  the  Court  thought  it  desirable  that  the  sepa- 
rate creditors  should  be  ascertained,  but  reserved  the 
question  whether  the  joint  creditor  was  or  was  not  en- 
titled to  rank  as  one  of  A.'s  separate  creditors.  The 
judgment,  however,  is  instructive,  as  it  states  the  man- 
ner in  which  the  Court  administers  the  assets  of  a  de- 
ceased partner,  and  pays  each  class  of  creditors.  It 
appears  that  when  there  are  assets  sufficient  to  pay  all 
the  creditors,  the  estate  of  the  deceased  forms  one  fund, 
out  of  which  the  joint  and  separate  creditors  are  paid 
pari  passu;  but  that  they,  and  the  funds  for  their  pay- 
ment, are  distinguished  when  the  assets  are  in  any  way 
deficient. 

A  creditor  who  holds  a  security,  cannot  retain  his 
security  and  proves  for  his  whole  debt,  nor  realise  his 
security  and  prove  for  more  than  the  balance  then  re- 
maining due  to  him;  if  he  proves  for  his  whole  debt 
he  must  give  up  his  security  as  in  bankruptcy.  The 
rale  in  chancery  was  formerly  otherwise  (c).  This, 
however,  was  altered  by  the  Judicature  Act,  1875  (d). 

The  creditors  of  a  partnership  having,  on  the  death 
of  one  of  the  partners,  a  right  to  obtain  payment  from 
the  surviving  partners,  and  out  of  the  assets  of  the  de- 
ceased partner,  the  question  arises  whether  the  cred- 
itors can  enforce  both  these  rights,  or  whether  they  can 
only  avail  themselves  of  one  of  them.. 

Before  the  Judicature  Acts,  if  the  creditors  proceed- 
ed at  law  against  the  surviving  partners,  but  did  not 
obtain  satisfaction,  they  could  afterwards  proceed  in 
equity  against  the  estate  of  the  deceased  partner  (e). 
So  if  the  surviving  partners  became  bankrupt,  and  the 
creditors  of  the  firm  proved  against  their  estate  and  re- 

(c)  Bonser  v.  Cox,  6  Beav.  84;  Mason  v.  Bogg,  2  M.  &  Cr.  443; 
Kellock's  case,  3  Ch.  769. 

(d)  \  10;  the  act  only  applies  to  the  estates  of  persons  dying 
after  its  commencement. 

(e)  Jacomb  v.  Harwood,  2  Ves.  S.  265. 
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ceived  a  dividend,  they  might  nevertheless  afterwards  Bk.  IV. 
proceed  against  the  estate  of  the  deceased  (/).     Again,  Chap.-  3.  Sect. 

*  as  the  creditors  of  the  firm  could  not  in  equity  obtain    ' 

any  decree  for  payment  by  the  surviving  partners,  but  [  *G03] 
only  a  decree  for  payment  out  of  the  assets  of  the  de- 
ceased partner,  there  was  no  reason  why,  even  after  a 
decree  for  the  administration  of  the  estate  of  the  de- 
ceased, the  creditors  in  question  should  not  also  pro- 
ceed at  law  against  the  surviving  partners.  If,  how- 
ever, it  could  be  shown  that  injustice  would  be  pro- 
duced by  allowing  the  creditor  to  pursue  both  his  rem- 
edies at  once,  the  Court  would  perhaps  have  compelled 
him  to  elect  between  them,  or  have  restrained  him  from 
proceeding  at  law  (g). 

The  Judicature  Acts  have  so  far  altered  the  practice  since  the 
as  to  allow  one  action  to  be  brought  against  the  sur-  Judicature 
viving  partners  and  the  legal  personal  representatives  Acts- 
of  the  deceased;  and  the  creditor  will  practically  obtain 
payment  from  the  survivors  or  the  estate  as  may  be 
most  convenient;  but  if  the  estate  of  the  deceased  is 
not  sufficient  to  pay  his  separate  creditors,  the  creditors 
of  the  firm  will  not  bo  able  to  compete  with  them,  but 
will  have  to  look  to  the  surviving  partners  (h).     A  judg- 
ment, however,  against  the  surviving  partners  is  no  bar 
to  an  action  against  the  executors  of  a  deceased  part- 
ner; nor  is  a  judgment    against  the  latter  a  bar  to  an 
action  against  the  former  (»'),  unless  the  personal  lia- 
bility of  the  surviving   partners  was  sought  to  be  en- 
forced in  the  action  against  the  executors. 

If  more  than  one  partner  is  dead,  a  creditor  of  the  One  action 
firm  may,  in  one  action  obtain  a  judgment  against  the  against  the 
estates  of  all  of  the  deceased  partners.  several0™  ° 

In  a  case  before  the  late  Vice- Chancellor  Shadwell  deceased 
there  was  a  partnership  of  seven  persons,  A.,  B.,  Copartners. 
&c.,  and  another  partnership,  A.  &  B.,  composed  of  two  Brown  «. 
of  the  members  of  the  first.  A.  and  C.  were  dead.  The  Douglas, 
surviving  partners  were  bankrupt.  The  plaintiff,  who 
was  a  creditor  of  both  firms,  *  filed  a  bill  on  behalf  of  [  *  604] 

(/)  Heath  v.  Percival,  1  P.  W.  682;  Devaynes  v.  Noble 
(Sleech's  case),  1  Mer.  539. 

(g)  See,  as  to  the  considerations  which  guided  the  Court,  Ex 
parte  Kendall,  17  Ves.  525  and  526.  If  one  partner  becomes 
bankrupt,  and  a  creditor  of  the  firm  proves  against  his  estate,  he 
cannot  afterwards  sue  the  bankrupt  and  his  co-partners  jointly. 
See  Bradley  v.  Millar,  1  Rose,  273.  The  subject  of  election  in 
bankruptcy  will  be  examined  hereafter. 

(h)  See  ante,  p.  598,  and  Jud.  Act,  1875,  \  10. 

(/)  Re  Hodgson,  31  Ch.  D.  177;  Jaconib  v.  Harwood,  2  Ves.  S. 
265;  Liverpool  Borough  Bank  v.  Walker,  4  De  G.  &  J.  24.  See 
ante,  Bk.  II.  c.  2  |  1. 
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Bk.  IV.  himself  and  all  other  the  creditors  of  A.,  and  on  behalf 
Chap.  3.  Sect.  of  hjmseif  an(j  an  other  the  creditors  of  C.,against  the  real 
and  personal  representatives  of  A.,  the  personal  repre- 
sentatives of  C.,  and  the  assignees  of  the  bankrupts. 
The  bill  prayed  that  an  account  might  be  taken  of  what 
was  due  from  A.  and  C.  respectively  to  the  plaintiff, 
and  their  other  joint  and  separate  creditors,  and  of  the 
personal  estates  of  A.  and  C.,  and  of  the  real  estate  of 
A.,  and  that  the  personal  estates  of  A.  and  C.  and  the 
real  estate  of  A.  might  be  applied  in  payment  of  their 
respective  debts,  as  well  joint  as  separate.  This  bill 
was  demurred  to  on  the  ground  of  mnltifariousness, 
but  the  Vice- Chancellor  overruled  the  demurrer,  and 
held  the  frame  of  the  suit  to  be  proper  in  point  of 
form  (&). 

2.    With  reference  to  ivhat  has  occurred  since  death. 

Having  now  examined  the  position  of  the  executors 
of  a  deceased  partner,  with  reference  to  the  creditors  of 
the  firm,  and  in  respect  of  debts  existing  at  the  time  of 
the  death  of  the  deceased,  it  is  proposed  to  consider 
the  liability  of  the  assets  of  the  deceased,  and  of  his 
executors,  in  respect  of  what  may  have  taken  place  since 
his  death. 

With  respect  to  the  executors  themselves,  it  is  clear 
that  if  the  executor  of  a  deceased  partner  carries  on  the 
partnership  business,  the  executor  becomes  personally 
liable  to  third  parties  as  if  he  were  a  partner  in  his 
own  right  •  I) ; '  and  if  the  executor  accepts  or  indorses 
bills  of  exchange  or  promissory  notes  either  in  his  own 
name  as  executor  (m),  or  in  the  name  in  which  the  de- 
ceased carried  on  business  (n),  the  executor  will  be 
personally  liable  to  be  sued  on  such  bills  or  notes. 
[  *605]  Whether  *in  such  cases  the  executor  is  entitled  to  be 

(k)  See  Brown  r.  Douglas,  11  Sim.  283;  Brown  v.  Weatherby, 
12  Sim.  6.  Since  the  Judicature  acts  it  is  a  mere  question  of 
convenience  whether  there  shall  be  one  action  or  more.  See  Ord. 
XVI.  rr.  4,  16,  and  Ord.  XVIII.  rr.  1  and  6. 

(1)  See  Wightman  v.  Townroe,  1  M.  &  S.  412;  Labouchere  v. 
Tapper,  11  Moo.  P.  C.  198;  Ex  parte  Garland,  10  Ves.  119;  Ex 
parte  Holdsworth,  1  M.  D.  &  D.  475.  As  to  his  liability  to  cred- 
itors by  merely  sharing  profits  with  the  surviving  partners,  see 
Holme  v.  Hammond,  L.  R.  7  Ex.  218,  ante,  p.  32.  See  as  to  the 
executors  of  sole  traders,  Re  Evans,  34  Ch.  D.  597. 

(m)  Liverpool  Borough  Bank  v.  Walker,  4  De  G.  &  J.  24. 

(n)  Lucas  v.  Williams,  3  Giff.  150. 

1  Wild  p.  Davenport,  48  N.  J.  L.  129  (1886);  Phillips  v.  Blatch- 
ford,  137  Mass.  510  (1884);  Eichter  «.  Poppenhauseu,  42  N.  Y. 
373  (1870). 
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indemnified  out  of  the  assets  of  the  deceased  is  alto-  Bk.  IV. 
gether  another  question ;  and  depends  upon  whether  Chap.  3- Sect- 

the  executor  has  carried  on  the  business  pursuant  to  the  J 

will  of  the  deceased,  or  the  directions  of  those  benefi- 
cially interested  in  his  estate. 

With  respect  to  the  direct  liability  of  the  assets  of  Liability  of 
the  deceased  to  creditors,  it  may  be  taken  as  a  general  !*****L     ^ 
proposition,  that  the  estate  of  a  deceased  partner  is  not  mrtner  for 
liable  to  third  parties  for  what  may  be  done  after  his  what  occurs 
decease  by  the  surviving  partners  ;!  and  on  that  ground  after  his 
it  has  been  held  that  they  cannot  be  restrained  at  the  deatn- 
suit  of  the  executors  of  the  deceased  from  continuing 
to  carry  on  the  business  of  the  late  firm  in  the  old 
name  (o). 

In  the  great  case  of  Devaynes  v.  Noble  (p),  some  bills  Devaynes  «. 
deposited  with  a  firm  of  bankers  were,  after  the  death  Noble. 
of   one  of  the   partners,  misapplied   by  the  surviving 
partners,  and  an  attempt  was  made  to  obtain  out  of  the 
estate  of  the  deceased  the  value  of  the  bills  so  misap- 
plied.    But  the  attempt  was  not  successful ;  Sir  Wm, 
Grant  observing— 

"If  there  be  no  remedy  at  law  against  the  executors  of  Mr. 
Devaynes,  I  am  at  a  loss  to  understand  the  equity  on  which  this 
Court  is  to  interpose  to  make  good  the  loss  against  Mr.  Devaynes' 
estate.  It  !»as  not  been  incurred  by  anything  that  he  did  or  ne- 
glected to  do.  The  bills  were  safely  kept  as  long  as  he  had  any- 
thing  to  do  with  them.  From  the  act  of  placing  them  in  the 
custody  of  a  partnership,  it  followed  that  upon  the  death  of  one 
of  the  partners  they  would  fall  into  the  possession  of  the  surviv- 
ing partners.  Mr.  Houlton  himself,  therefore,  has  virtually 
placed  them  there.  Mr.  Devaynes'  executors  could  not  take  them 
away  ;  Mr.  Devaynes  could  not  direct  his  executors  to  take  them 
away  ;  and  though  Mr.  Devaynes  has  neither  been  personally  in- 
strumental in  the  loss,  nor  personally  benefited  by  it,  nor  could 
have  prevented  it,  yet  it  is  contended  that  it  is  upon  his  estate 
the  loss  ought  to  be  thrown,  and  that  by  a  court  of  equity.  I 
apprehend,  however,  that  it  would  be  the  reverse  of  equity  to 
throw  the  loss  on  his  estate  in  such  a  case  as  the  present.  It 
might  be  as  well  contended  that  if  they  had  thrown  the  bills 
into  the  fire,  or  lost  them  by  negligence,  Mr.  Devaynes  would  be 

(o)  Webster  v.  Webster,  3  Swanst.  490,  note.  But  see  as  to 
selling  good-will,  ante,  p.  443. 

(p)  Houlton's  case,  Johne's  case,  and  Brice's  case,  1  Mer.  616, 
&c.  See,  too,  Vulliamy  v.  Noble,  3  Mer.  614. 

1  Caldwell  v.  Stileman,  1  Rawle,  212  (1829);  Dickinson  v, 
Dickinson,  25  Gratt,  321  (1874):  Lyon  v.  Johnson,  2$  Coon.  1 

(1859), 
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Chap.  3.  Sect.  with  the  sale  of  the  bills  than  he  would  have  had  to  do  with  a 

a 

J loss  occasioned  by  such  means  as  these." 


[  *  606] 

Liability  of 
the  assets 
for  the  acts 
of  the 
executor. 


Effect  of 
employment 
of  assets  in 
the  business 
of  the  firm. 


[*G07] 


*  Moreover,  although  an  executor  has  power  to  dis- 
pose of  the  assets  of  th'e  deceased,  and  to  keep  alivo 
demands  against  them  which  would  otherwise  become 
barred  by  the  statute  of  limitations,  still  the  acts  of  an 
executor,  to  whatever  extent  they  may  render  him  per- 
sonally liable,  do  not  impose  liability  on  the  assets  of 
the  deceased,  unless  those  acts  have  been  properly  per- 
formed by  the  executor  in  the  execution  of  his  duty  as 
executor.  At  the  same  time,  there  are  certain  acts 
which,  if  done  by  an  executor,  impose  liability  on  the 
assets  of  the  deceased  (g);  and,  therefore,  if  a  partner 
appoints  a  co-partner  his  executor,  and  dies,  and  the  ex- 
ecutor continues  to  carry  on  the  business,  it  is  possible 
that  some  of  his  acts,  attributed  to  him,  not  as  part- 
ner, but  as  executor,  may  render  the  assets  of  the  de- 
ceased liable  for  what  may  have  occurred  since  his 
death  (r).  But  this  is  quite  an  exceptional  case  (s). 

If  an  executor  of  a  deceased  partner  carries  on  the 
partnership  business  pursuant  to  directions  contained 
in  the  will  of  his  testator,  the  executor  will,  as  already 
pointed  out,  render  himself  personally  liable  for  debts 
contracted  in  so  doing,  but  he  will  be  entitled  to  in- 
demnity in  respect  thereof  out  of  the  estate  of  the  de- 
ceased (t);  and  consequently  if  a  deceased  partner  has 
himself  directed  his  assets  or  any  part  thereof  to  be  em- 
ployed in  carrying  on  the  partnership  business,  so  much 
of  them  as  are  directed  to  be  employed,  are  liable  to 
make  good  the  debts  contracted  during  their  employ- 
ment. For  these  reasons,  and  to  this  extent,  there- 
fore, his  estate  will  be  applicable  to  the  liquidation  of 
the  demands  of  those  who  have  become  creditors  of  the 
partnership  after  his  decease.  But  it  must  not  be  sup- 
posed that  a  creditor  of  an  executor  or  trustee  can  al- 
ways stand  in  his  place  to  the  extent  to  which  he  is  en- 
titled to  be  indemnified  out  of  the  trust  estate.  PrimCL 
facie  a  creditor  must  look  for  payment  to  his  legal 
debtor,  and  the  fact  that  the  latter  is  entitled  to  be  in- 
demnified by  some  one  *  else,  or  out  of  some  estate, 

(q)  See  Williams  on  Executors,  vol.  ii.  1798,  ed.  8. 

(r)  See  Vulliamy  v.  Noble,  3  Mer.  614. 

(s)  See  Re  Evans,  34  Ch.  D.  597  ;  Strickland  v.  Symons,  26  ib. 
245  ;  Re  Johnson,  15  ib.  548  ;  Farhall  v.  Farhall,  7  Ch.  123  ;  Owen 
v.  Delamere,15  Eq.  134. 

(0  Labouchere  v.  Tupper,  11  Moore,  P.  C.  198,  and  the  cases 
in  the  following  notes. 
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does  not  confer  any  additional  right  on  the  creditor.  Bk.  IV. 

To  avail  the  creditor  something  more  is  necessary,  viz.,  Chap.  3.  Sect. 

the  existence  of  a  trust  fund  expressly  devoted  to  carry-  I! 

ing  on  the  business  in  respect  of  which  the  debt  to  the 
creditor  has  been  contracted  (-u).1 

In  Strickland  v.  Symons  (a?),  a  lunatic  asylum  was  Strickland  v. 
vested  in  the  defendant  on  trust  for  sale.     He  carried  Symons. 
it  on  for  a  time  and  then  sold  it  for  a  large  sum  of 
money.     The  plaintiff  had  supplied  the  defendant  with 
goods  for  the  use  of  the  asylum,  and  not  being  able  to 
obtain  payment  from  the  defendant  the  plaintiff  brought 
an  action  for  payment  out  of  the  trust  estate.     But  he 
was  held  not  entitled  to  such   payment,  there  being  no 
particular  trust  estate  appropriated  for  the  purpose   of 
carrying  on.  the  asylum. 

In  Re  Evans  (y),  the  widow  and  administratrix  of  a  jje  Evans, 
deceased  builder  carried  on  his  business,  and  in  so  do- 
ing contracted  debts  to  the  plaintiff.  The  plaintiff  ob- 
tained judgment  against  her  and  sought  to  obtain  pay- 
ment out  of  the  proceeds  of  the  sale  of  the  goods  which 
she  had  bought,  but  which  proceeds,  as  between  her 
and  the  estate,  were  assets  of  the  deceased.  It  was 
held  that  the  plaintiff  was  not  entitled  to  any  such  re- 
lief. The  plaintiff  was  declared  entitled  to  a  lien  on 
the  beneficial  interest  of  the  widow  in  the  estate  of  the 
deceased.  'This  was  the  utmost  he  could  be  entitled  to ; 
and  the  Court  of  Appeal  carefully  refrained  from  de- 
ciding whether  he  was  entitled  to  so  much. 

If,  however,  there  is  a  trust  fund  specially  appro-  Trnst  to 
priated  to  carrying   on  a  particular  business,  and  the  carry  on 
trustee  in  carrying  it  on  contracts  debts,  the  creditors  business. 
are  entitled,  not  indeed  to  payment  out  of  the  fund  as 
cestuis  que  trustent,  but  to  stand  in  the  place  of  the 
trustee,  and  to  obtain   out  of  the  fund  what,  if  any- 
thing, may  be  payable   to   him  by  way  of  indemnity. 
But  if  he  is  a  defaulting   trustee  the  creditors  can  ob- 
tain nothing  out  of  the  trust  fund  until  he  has  made 
good  what  he  owes  it.     The  most  recent  case  on  this 
subject  is  Re  Johnson  (z),  in  which   *  the  previous  au-  [  *  608] 

(«)  See,  in  addition  to  the  cases  cited  below,  the  American  au- 
thorities, Jones  v.  Walker,  13  Otto,  44-1 ;  Smith  v.  Ayres,  101  U. 
S.  320. 

(x)  26  Ch.  D.  245,  and  22  ib.  666. 

(y)  Re  Evans,  34  Ch.  D.  556.  Observe  that  the  plaintiff  had 
not  seized  the  goods  under  a  fi.  fa. 

(z)  Be.  Johnson,  15  Ch.  D.  548. 

1  See,  also,  Pitkin  v.  Pit-kin.  7  Conn.,  307  (1828);  Burwell  v. 
Mandeville,  2  How.  560  (1844). 
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thorities  were  reviewed  by  Jessel,  M.  R.,  and  in  which 
the  right  of  the  creditors  to  the  extent  above  stated  but 
no  further  is  clearly  enunciated. 

Most  of  the  other  cases  which  have  occurred  upon 
this  subject,  have  arisen  where  an  executor,  having  con- 
tinued in  business  with  a  surviving  partner,  and  hav- 
ing become  bankrupt  with  him,  has  endeavoured  to 
withdraw  from  the  joint  estate  the  assets  of  the  deceas- 
ed employed  in  the  trade.  In  such  cases,  the  execu- 
tor has  been  held  entitled  to  prove  for  the  value  of  the 
assets  which  he  embarked  in  the  business  without  au- 
thority, such  assets  being  in  substance  an  unauthorised 
loan  of  trust  money;  but  he  has  been  held  not  entitled 
to  prove  as  against  joint  creditors  for  the  value  of  those 
assets  which  his  testator  authorised  to  be  BO  continued 
in  the  business. 

In  Ex  parte  Garland  (a),  a  miller  and  farmer  made 
a  will  whereby  he  directed  his  wife  to  carry  on  his 
business,  and  that  for  the  purpose  of  enabling  her  to 
carry  it  on,  any  sum  not  exceeding  600/.  should  be  ad- 
vanced to  her  by  his  trustees.  He  also  directed  his 
wife  to  give  her  notes  of  hand  for  what  might  be  ad- 
vanced, and  for  the  value  of  the  stock,  crops,  and 
effects,  in  his  business.  He  appointed  his  wife  and  the 
trustees  before  alluded  to  his  executors.  After  his 
death,  his  widow  carried  on  the  business,  the  stock, 
crops,  and  effects  in  which  were  valued  at  1351 1.  5s.  Od. 
She  also  received  600 1.  from  the  trustees  for  the  pur- 
pose of  enabling  her  to  carry  on  the  business,  and  for 
these  two  sums  she  gave  them  her  promissory  notes. 
She  also  became  indebted  to  the  estate  of  the  testator 
in  a  further  sum  of  768/.  12s.  4d.  She  then  became 
bankrupt,  and  an  attempt  was  made  to  prove  as  debts 
due  from  her  to  the  estate  of  tne  deceased,  the  three 
sums  of  1351?.  5s.  Od,  600Z.,  and  768Z.  12s.  4d.  But  it 
was  held  by  Lord  Eldon,  that  although  the  last  sum 
might,  the  two  first  could  not  be  proved  against  her 
estate;  for  they  represented  property  which  the  de- 
ceased had  authorised  to  be  embarked  in  trade,  and 
which  was  therefore  answerable  to  the  creditors  of  the 
trade  (6). 

(a)  lOVes.  110.     See,  also,  Ex  parte   Bntterfield,   De  G.   570, 
and  other  cases  of  that  class,  noticed  hereafter  under  the  head 
Bankruptcy.     See,  also,  the  Irish  case,  Hall  r.  Fennell,  Jr.  Rep. 
9  Eq.  40(5,  and  on  appeal,  ib.  615. 

(b)  See  for  other  illustrations  of  the  same  doctrine,  Ex  parte 
Richardson,  Buck.  202  &  3  Mad.  138;  Thompson  r.  Andrews,  1 
M.  &  K.  116;  Cutbush  r.  Cutbush,  1  Beav.  184;  Scott  v.  Izon,  34 
Beav.  434.     In  this  last  case  it  was  attempted  to  make  an  execu- 
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*  It  follows  from  the  cases  cited  above  that  where  a  [  *  609] 
trust  fund  is  appropriated  to  carrying  on  a  business,  Bk.  IV. 
the  creditors  of  those  who  carry  it  on  are  better  off  Chap.  3.  Sect. 

than  the  creditors  of  ordinary  partners,  inasmuch  as  J 

these  last  have  nothing  to  look  to  except  the  property 
of  the  partners  ;  whereas,  in  the  case  supposed,  the 
creditors  have  not  only  the  personal  security  of  the 
executors  and  trustees  who  carry  on  the  business,  but 
also  a  right  to  stand  in  their  place  to  the  extent  to  which 
they  are  entitled  to  indemnity  (c)  out  of  the  assets  of 
the  deceased. 

The  liability  of  the  estate  of  a    deceased  partner  to  Creditors 
persons  who  become  creditors  after  his  decease,  is  sub-  before  death 
ject  to  its  liability  to  those  who  were  his  creditors  at  his  Pr^erred  to 
disease.     These  last  must  first  be  paid  ;  and  although, 
as  in  such  a  case  as  Ex  parte  Garland,  they  might  not 
be  able  to  follow  the  assets  of  the  deceased  into  the 
hands  of  a  trustee  in  bankruptcy,  yet,  in  administering 
the  estate  of  a  person  whose  assets  have  been  employed 
in  trade  in  pursuance  of  directions  contained  in  his 
will,    the  creditors  who   have  become  such   since  his 
decease  cannot  compete  with  his  other  creditors  (d). 

It  has  at  various  times  been  contended  that  when  a  Amount  of 
testator  directs  a  trade  or  business  to  be  carried  on  after  estate  liable 
his  decease,  he  thereby  subjects  all  his  assets  to  the  where  assets 
payment  of  debts  incurred  in  the  course  of  carrying  it  to^e^on-6' 
on  ;  and  a  decision  by  Lord  Kenyon  (e)  has  been  sup-  tinned  in  the 
posed  to  warrant  such  contention.     It  is  now,  however,  business, 
clearly  settled,  that  the   extent  of  the  liability  of  the 
testator's  estate  does  not  exceed  the  amount  authorized 
by  him  to  be  employed  in  the  trade  or  business  directed 
by  him  to  be  carried  on  (/) ;'  and  it  was  generally  ad- 
tor  responsible  for  not  having  proved,  but  the  attempt  failed, 
owing  mainly  to  lapse  of  time  and   the  impossibility  of  taking 
the  necessary  accounts. 

(c)  Be  Johnson,  15  Ch.  D.  548. 

(d)  See  Cutbush  v.  Cutbush,  1  Beav.  184. 

(e)  Hankey  v.  Hammock,  Buck.  210,  and  3  Madd.  148. 

(/)  See  the  cases  in  the  last  three  notes,  and  Strickland  v. 
Syinons,  26  Ch.  D.  245  ;  He  Johnson,  ib.  548 ;  Owen  v.  Delamere, 
15  Eq.  139  ;  McNeillie  r.  Acton,  4  De  G.  M.  &  G.  744 

'Pitkin  v.  Pitkin,  7  Conn.  307  (1828);  Burwell  v.  Mandeville, 
2  How.  560  (1844);  Jones  v.  Walker,  103  U.  S.  444  (1880).  In 
Burwell  v.  Mandeville,  2  How.  560  (1844),  supra,  Story  J.,  says: 
"Nothing  but  the  most  clear  and  unambiguous  language,  demon- 
strating in  the  most  positive  manner  that  the  testator  intends  to 
make  his  general  assets  liable  for  all  debts  contracted  in  the  con- 
tinued trade  after  his  death,  and  not  merely  to  limit  it  to  the 
funds  embarked  in  the  trade,  would  justify  the  court  in  arriving 
at  such  a  conclusion." 
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mitted  that  the  decision  of  Lord  Kenyon  is  not  incon- 
sistent with  this  doctrine  (g). 

*  It  becomes  therefore  a  matter  of  considerable  im- 
portance, not  only  to  executors  but  to  creditors,  to  as- 
certain what  a  testator  who  directs  his  trade  or  business 
to  be  carried  on  has  authorised  to  be  employed  in  car- 
rying it  on.  This  must,  of  course,  depend  on  the  terms 
of  his  will  ;  but  it  has  been  held  that  a  general  direc- 
tion to  carry  on  a  business  .in  which  the  testator  was 
engaged  at  the  time  of  his  death,  does  not  authorise 
the  employment,  for  the  purposes  of  that  business,  of 
more  of  his  assets  than  are  embarked  therein  when  he 
dies  (/i).  It  has  also  been  held,  that  a  bequest  by  a 
person  of  money  upon  trust  to  allow  it  to  remain  in  the 
concern  of  which  he  is  a  partner,  does  not  necessarily 
empower  the  trustees  to  trade  with  that  money  ;  for 
the  context  may  show  that  all  the  testator  meant  was 
that  the  sum  in  question  should  not  be  called  in,  but  be 
allowed  to  remain  outstanding  as  a  loan  to  the  surviv- 
ing partners  (i).  It  has  also  been  held  that  a  trust  to 
sell  a  business  is  not  for  this  purpose  equivalent  to  a 
trust  to  carry  it  on  until  sale  (k). 


Legatees, 
&c.,  of 
deceased 


SECTION  III. — CONSEQUENCES  AS  REGARDS  THE  SEPARATE 
CREDITORS,  LEGATEES,  AND  NEXT  OF  KIN  OF  THE  DE- 
CEASED. 

In  considering  the  consequences  of  the  death  of  a 
partner  as  regards  his  separate  creditors,  and  his  lega- 
tees or  next  of  kin,  it  will  be  convenient,  first  of  all,  to 
examine  their  rights  under  ordinary  circumstances,  and 
then  to  advert  to  the  complicated  questions  which  arise 
when  the  assets  of  the  deceased,  instead  of  being  real- 
ised, are  allowed  by  his  executors  to  be  employed  in  the 
business  carried  on  by  the  firm  to  which  he  belonged, 
and  when  shares  are  specifically  bequeathed. 

1.  Rights  of  separate   creditors  and  legatees  generally. 

Under  ordinary  circumstances,  the  separate  creditors, 
legatees,  and  next  of  kin  of  a  deceased  partner  must 
look  for  *  payment  of  what  is  due  to  them  out  of  his 

(</)  See  the  observations  of  Turner,  L.  J.,  in  4  De  G.  M.  & 
G. 744. 

(A)  See  McNeillie  v.  Acton,  4  De  G.  M.  &.  G.  744,  where  fur- 
ther capital  was  required.  See,  also,  Re  Cameron,  26  Ch.  D.  19. 

(0  See  Travis  v.  Milne,  9  Ha.  141. 

(k)  Strickland  v.  Syinons,  26  Ch.  D.  245,  ante,  p.  607. 
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assets,  to  his  legal  personal  representative,  and  to  him  Bk.  IV. 
alone  (Z).     The  executors  are,  under  ordinary  circum-  Chap.  3.  Sect. 

stances,  the  only  persons  who  have  a  right  to  cail  upon  J 

the  surviving  partners  for  an  account ;  and  of  this  right  partner  must 
they  do  not  divest  themselves  by  a  sale  and  assign- look  to  ^ 
ment  of  the  share  of  the  deceased  ;  for  the  effect   of  execu  or< 
such  sale  and  assignment  is  only  to  make  the  executors 
trustees  for  the  purchaser  (m). 

A.  leading  case  illustrating  the  doctrine  that  the  ex- 
ecutors of  a  deceased  partner  are,  under  ordinary  cir- 
cumstances, the  only  persons  entitled  to  require  an  ac- 
count from  the  surviving  partners,  is  Stainton  v.  The  stainton  v. 
Carron  Company  (n).1  There  a  bill  was  filed  by  the  The  Carron 
residuary  legatees  of  a  person  who  had  been  the  agent  Company, 
of  and  a  shareholder  in  a  company,  against  his  execu- 
tors and  other  persons  interested  in  the  will  of  the  de- 
ceased, and  against  the  company.  The  bill  charged 
that  the  executors,  as  agents,  managers  and  shareholders, 
had  interests  Conflicting  with  their  duties  as  executors 
and  trustees;  and  the  bill  prayed  (amongst  other  things) 
that  the  company  mighl  transfer  the  testator's  shares 
to  his  executors,  and  that  an  account  might  be  taken  of 
what  was  due  from  the  company  to  his  estate,  and  for 
payment  to  the  executors  of  the  amount  to  be  found 
due.  The  company  and  one  of  the  executors  demurred, 
and  their  demurrers  were  allowed.  In  delivering  judg- 
ment the  Master  of  the  Kolls  thus  summed  up  the 
effect  of  the  cases  on  this  subject: — 

"The  persons  interested  in  the  estate  of  the  testator,  not  be- 
ing the  legal  personal  representatives,  will  not  be  allowed  to  sue 
persons  possessed  of  assets  belonging  to  the  testator,  unless  it  is 
satisfactorily  made  out  that  there  exist  assets  which  might  be  re- 
covered, and  which,  but  for  such  suit,  would  probably  be  lost  to 
the  estate."  And  again:  ilTo  support  such  a  bill  as  this  it  is 
not  sufficient  to  prove,  that  it  may  be  an  unpleasant  duty  to  the 
executors  and  trustees  to  take  the  necessary  steps  for  protecting 
the  property  entrusted  to  them.  It  is  not  sufficient  to  show  that 
it  will  be  for  their  interest  not  to  take  such  steps;  it  is  necessary 
to  show,  that  they  prefer  their  *  interest  to  their  duty,  and  that  [  *  612] 

(/)  Alsager  v.  Rowley,  6  Ves.  748  ;  Saunders  v.  Druce.  3  Drew. 
140.  If  there  is  no  person  who  in  this  country  represents  the  de- 
ceased, a  representative  will  be  appointed.  See  Maclean  v.  Daw- 
son,  5  Jur.  N.  S.  1091. 

(m)  Clegg  v.  Fishwick,  1  Mac.  &  G.  294. 

(»)  18  Beav.  146. 

1  Harrison  v.  Righter,  11  N.  J.  Eq/389  (1855);  Rosenzweig  V. 
Thompson,  66  Md.  593  (1881). 
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Bk.  IV.  they  intend  to  neglect  the  performance  of  the  obligation  inci- 
Chap.  3.  Sect,  dental  to  the  office  imposed  upon  them  by  the  testator,  and  which 
they  have  undertaken  to  perform."  • 


3. 


Willul 
default. 


Taking 

partnership 

account  in 

action 

against 

executor 

alone. 


[*613] 


Cases  in 
whii-h  the 
legatees,  &c., 
of  a  deceased 


The  executors,  it  may  be  observed,  have,  in  ordinary- 
cases,  a  personal  interest  in  getting  in  the  assets  of  the 
deceased;  for,  if  they  wilfully  neglect  so  to  do,  they 
will  be  made  to  account  for  the  assets,  although  they 
may  not  actually  have  received  them  (o). 

It  must  not,  however,  be  supposed  that  in  an  action 
against  the  executor  of  a  deceased  partner  by  a  sepa- 
rate creditor,  legatee,  or  next  of  kin,  no  account  of  the 
deceased  partner's  share  in  the  partnership  can  be  or- 
dered or  taken;  for  it  is  the  common  course  in  such  an 
action  to  direct  an  inquiry  as  to  what  is  due  to  the  estate 
of  the  deceased  in  respect  of  such  share  (p).  Bat  in 
such  an  action  no  judgment  can  be  given  against  the 
surviving  partners  for  payment  of  what  is  due  on  the 
account;  the  executors  must,  if  necessary,  take  pro- 
ceedings against  them  to  obtain  such  payment  (q). 

It  seems  that,  under  an  ordinary  judgment  for  the 
administration  of  the  estate  of  a  deceased  partner,  the 
partnership  accounts  will  not  be  gone  into,  unless  the 
Court  specially  directs  some  inquiry  to  be  made  with 
reference  to  the  share  of  the  deceased  (r).  But  it  is 
difficult  to  see  how  any  account  of  his  personal  estate 
can  be  taken  without  such  an  inquiry;  and  it  has  been 
decided  more  than  once,  that  if  the  surviving  partners 
seek  to  obtain  payment  of  a  balance  from  the  estate  of 
the  deceased  on  the  partnership  accounts,  these  ac- 
counts must  be  taken,  although  no  special  direction  as 
to  them  may  be  contained  in  the  judgment  (s).  The 
costs  of  an  *  administration  action  brought  by  a  sepa- 
rate creditor  are  paid  in  priority  to  joint  creditors  (t). 

Notwithstanding,  however,  the  general  rule  that  the 
separate  creditors,  legatees,  or  next  of  kin  of  a  deceased 
partner  have  no  locus  standi  against  the  surviving  part- 

(o)  See,  as  to  charging  the  executor  of  a  partner  with  wilful 
default,  Grayburn  v.  Clarkson,  3  Ch.  605;  Sculthorpe  v.  Tipper, 
13  Eq.  232;  Ward  v.  Ward,  2  H.  L.  C.  777,  and  Rowley  »•.  Adams, 
ib.  726,  and  7  Beav.  395;  Kirkman  v.  Booth,  11  Beav.  273. 

(p)  As  in  MacDonald  v.  Richardson,  1  Giff.  81.  See,  also, 
Pointon  v.  Pointon,  12  Eq.  547,  where  the  only  surviving  part- 
ner was  an  executor  and  trustee. 

(q)  Ord.  xvi.  r.  48,  &c.,  and  Ord.  xviii.  do  not  apparently  ap- 
ply to  such  a  case.  ' 

(r)  See  the  next  note. 

(.s)  See  Paynter  v.  Houston,  3  Mer.  297;  Baker  v.  Martin,  5 
Sim.  380:  Woolley  v.  Gordon.  Taml.  11. 

(0  Be  McRea,  32  Ch.  D.  613. 
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ners,  this  rule  is  by  no  means  without  its  exceptions.  Bk.  IV. 
Indeed  there  are  cases  to  be  met  with,  which   appa-  Chap.  3.  Sect. 

rently  warrant  the  'inference,  that  surviving  partners  _! 

may  always  be  sued  along  with  the  executor  or  admin-  partner  have 
istrator  of  the  deceased    (M).     But  the   authority  of  a  riSht  to  an 
these  cases  has  recently  been  called  in  question,  and  fr^Uthe 
the  better  opinion  now  is  that  some  special  circum-  surviving 
stances  are  necessary  to  justify  such  a  course  (x).   The  partners, 
special  circumstances  which  have  been  held  sufficient 
are,  collusion  between  the  executors  and  the  surviving 
partners  (y) ;  refusal  by  the  former  to  compel  the  lat- 
ter to  come  to  an  account  (z);  dealings   which   may 
have  precluded  the  executors  from  themselves  obtain- 
ing any  account  (a) ;  the  fact  that  the  executors  are 
themselves  partners  and  liable  therefore  to  account  as 
partners  to  themselves  as  executors  (6);  and  generally, 
where  the  relation  between  the  executors  and  the  sur- 
viving partners  is  such  as  to  present  a  substantial  im- 
pediment to  the  prosecution,  by  the  executors,  of  the 
rights  of  the  persons  interested  in  the  estate  of  the  de- 
ceased, against" the  surviving  partners,  there  it  has  been 
said,  an   action   may  be  instituted    by   those  persons 
against  the  executors  and  the  surviving  partners  (c). 

If  the  surviving  partners  and  the  executors  are  dif-  Accounts 
ferent  *  persons,  and  they  have  bond  fide  come  to  an  [  *  614] 
account  respecting  the  partnership  affairs,  and  have  settled 

settled  such  account  as  a  final  account,  the  account  thus  b?1^'6611  snr~ 
,,,,.,.,.  .  .   .  vivmg  part- 

settled  is  binding,  as  between  the  surviving  partners  ners  £u&  the 

and  the  persons  interested  in  the  estate  of  the  deceased  executors  of 
partner,  and  cannot  be  impeached,  save  on  the  ground  a  deceased 
of  fraud  (d).  Partner- 

(M)  See  Newland  v.  Champion,  1  Ves.  S.  106,  and  2  Coll.  46  ; 
Bowsher  v.  Watkins,  1  R.  &  M.  277. 

(.T)  See  Yeatraan  v.  Yeatman,  7  Ch.  D.  210  ;  Davies  »>.  Davies, 
2  Kenn,  534  ;  Law  v.  Law,  2  Coll.  41  ;  Travis  v.  Milne,  9  Ha. 
141  ;  Stainton  v.  The  Carron  Co.,  18  Beav.  146. 

(y)'  Doran  v.  Simpson,  4  Ves.  651  ;  Gedge  v.  Traill,  1  R.  &  M . 
281,  note  ;  Alsager  r.  Rowley.  6  Ves.  748. 

(z)  Burroughs  v.  Elton,  11  Ves.  29  ;  the  prayer  of  the  bill  in 
this  case  may  be  usefully  referred  to,  but  see  Yeatman  v.  Yeat- 
man, 7  Ch.  D.  210,  where  refusal  was  held  not  to  be  a  sufficient 
ground. 

(a)  Law  v.  Law,  2  Coll.  41,  and  on  appeal,  11  Jur.  463  ;  Braith- 
waite  v.  Britain,  1  Keen,  206. 

(b)  Beningfield  v.  Baxter,  12  App.  Ca.  167  ;  Cropper  v.  Knap- 
man,  2  Y.  &  C.  Ex.  338  ;  Travis  c.  Milne,  9  Ha.  141  ;  and  see  as 
to  continuing  the  deceased's  assets  in  the  business,  pout,  p.  614. 

(c)  Travis  r.  Milne,  9  Ha.  150.     As  to  discovery  by  the  sur- 
vivingpartners,  see  Leigh  r.  Birch,  32 Beav.  399,  and  Ord.  xxxi.  r.  7. 

(d)  Davies  v.  Davies,  2  Keen,  534  ;  Smith  v.  Everett,  27  Beav. 
446.     See  the  Con  veyanciug  Act,  1881,  g  37. 
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burn. 


But  arrangements  made  between  executors  and  sur- 
viving partners  for  the  benefit  of  the  executors  indi- 
vidually are  always  liable  to  suspicion;  and  if  the  ex- 
ecutors are  themselves  the  surviving  partners,  or  some 
of  them,  it  becomes  exceedingly  difficult  to  make  any 
arrangement  which  will  be  binding  on  the  persons  in- 
terested in  the  estate  of  the  deceased;  for  even  if  any 
arrangement  is  assented  to  by  such  persons,  it  will  be 
liable  to  be  successfully  disputed,  on  any  of  those  nu- 
merous grounds  which  are  held  to  invalidate  arrange- 
ments between  trustees  and  their  cestuis  que  trusient, 
and  by  which  trustees  do,  or  may,  obtain  a  benefit  at 
the  expense  of  the  trust  estate.  A  remarkable  instance 
of  this  is  afforded  by  the  case  of  Wedderburn  v.  Wed- 
derburn  (e),  where  an  account  of  a  deceased  partner's 
estate  was  directed,  at  the  suit  of  the  persons  benefi- 
cially interested  therein,  although  thirty  years  had 
elapsed  since  his  death,  and  several  changes  had  taken 
place  in  the  firm, 'and  releases  had  been  given  to  the 
executors  by  their  cestuis  que  trustent  (/). 


Rights  of 
legatees,  &c., 
when  the 
assets  of  the 
deceased 
partner  are 
continued  in 
the  business. 

[*615] 


2.  Eights  of  separate  creditors  and  legatees  when  the 
share  of  the  deceased  is  not  got  in 

Executors,  unless  authorized  by  their  testator  so  to 
do,  ought  not  to  leave  his  assets  outstanding  in  the 
trade  or  business  in  which  he  was  engaged  when  he 
died.  It  has  been  laid  down  as  a  rule  without  excep- 
tion, that  to  authorise  executors  to  carry  on  a  trade, 
or  to  permit  it  to  be  carried  on  with  the  property  of  a 
testator  held  by  them  in  trust,  there  *  ought  to  be  the 
most  distinct  and  positive  authority  and  direction  given 
by  the  testator  for  that  purpose  (gr)1.  A  bequest  of  his 
share  and  interest  in  the  partnership  to  one  person  for 
life,  and  then  to  another,  does  not,  without  more,  war- 
rant the  trustees  of  his  will  in  keeping  such  share  and 
interest  unconverted  into  money  ;  and  it  is  therefore 


(e)  2  Keen,  722,  and  4  M.  &  Cr.  41,  noticed  ante,  p.  533. 

(/)  See  Beningtield  v.  Baxter,  12  App.  Ca.  167,  and  the  other 
cases  as  to  profits  accruing  since  death,  ante,  p.  528. 

(g)  Kirkman  v.  Booth,  11  Beav.  273.  A  power  to  executors 
named  in  a  will  to  carry  on  a  business  does  not  justify  an  ad- 
ministrator in  so  doing  if  all  the  executors  renounce.  Lambert 
v.  JRendle,  3  New  R.  247. 


1  Watkinson  v.  Fakes,  5  Heisk.  185  (1871);  McKean  v.  Vick, 
108,  111.  373  (1884). 
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their  duty  to  realise  it,  and  invest  what  they  receive  for  Bk.  IV.. 
the  benefit  of  the  legatees  (ft).1  Chap.  3. 

If  a  testator's  capital  is  left  in  the  business  as  a  loan 


to  the  surviving  partners,  they  are  only  liable  to  pay  Option  be- 
interest  on  it,  even  although  they  do  not  pay  it  off tween  in- 
when  they  ought  (i)  ;  but  where  an  executor  improperly 
employs  the  assets  of  the  testator  in  a  business  carried 
on  by  himself,  he  is  chargeable,  at  the  option  of  the 
persons  beneficially  interested  in  the  estate  of  the  de- 
ceased, either  with  the  sum  employed  and  interest  there- 
on at  5Z.  per  cent.,  or  with  the  sum  employed  and  the 
profits  made  by  its  employment  (k}.  And  such  per- 
sons are  not  deprived  of  this  option  by  the  circum- 
stance that  it  will  be  difficult  and  expensive  to  ascer- 
tain what  part  of  the  profits  has  arisen  from  the  em- 
ployment of  the  assets  of  the  deceased  ;  for  whatever 
difficulty  may  exist  is  attributable  to  the  conduct  of  the 
executor  himseK,  and  cannot  therefore  be  effectually 
urged  by  him  as  a  reason  why  no  account  of  profits 
should  be  taken  (I).  The  cestuis  que  trustent  are 
moreover  entitled  to  compound  interest  if  the  duty  of 
the  executors  is  to  call  in  their  testator's  capital,  and 
invest  it  and  accumulate  the  income  (ni);  but  they  are 
not  entitled  to  profits  for  part  of  the  time  and  to  inter- 
est for  *the  rest,  unless  there  has  been  some'intervening  [  *  616] 
settlement  of  account  (n),  or  other  special  circum- 
stance (o).  » 

It  follows  from  the  doctrine  above  stated^  and  from  profits  made 
the  principles  which  were  explained  when  treating  of  siuce  death, 
judgments  for  an  account  (p),  that  if  one  of  two  part- 
ners makes  the  other  his  executor,  and  dies,  the  surviv- 
ing partner  must,  under  ordinary  circumstances,  not 
only  account  to  the  estate  of  the  deceased  for  what 

(K)  Be  Chancellor,  26  Ch.  D.  42  ;  Kirkman  v.  Booth,  11  Beav. 
273.  See  Starving  r.  Williams,  24  ib.  275,  and  as  to  specific 
legacies  of  shares,  infra,  p.  619. 

(0  See  Vyse  v.  Foster,  L.  R.  7  H.  L.  318,  and  8  Ch.  300,  no- 
ticed ante,  p.  534,  and  see  infra. 

(k}  See  Docker  v.  Somes,  2  M.  &  K.  655  ;  Palmer  v.  Mitchell, 
ib.  672,  note;  Heathcote  v.  Hulme,  1  J.  &  W.  122.. 

(/)  Docker  v.  Somes,  2  M.  &  K.  655  ;  Townend  v.  Townend,  1 
Giff.  201  ;  Flockton  v.  Banning,  8  Ch.  323,  note,  ante,  p.  530. 

(m)  See  Jones  v.  Foxall,  15  Beav.  388  ;  Williams  v.  Powell,  ib. 
461.  Possibly,  also,  in  some  other  cases.  See  the  observations 
in  Vjes  v.  Foster,  L.  R.  7  H.  L.  346. 

(n)  Heathcote  v.  Hulme,  1  J.  &  W.  122. 

(o)  As  in  Townend  v.  Townend,  1  Giff.  201,  noticed  ante,  p.  528. 

(p)  Ante,  p.  516  ct  seq. 

1  Wood's  Estate,  1  Ashm.  (Pa.)  319  (1827);  Lucht  v.  Behrens. 
28  Oh.  St.  231  (1876). 

*  21   LAW   OF  PARTNERSHIP. 
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Bk.  IV.          may  be  due,  in  respect  of  the  testator's  share  in  the 
Chap.  3.          partnership  at  his  death  (q),  but  also   for  the  profits 

'  made  by  him  since  his  death,  by  the  employment  of  his 

capital  in  the  business  carried  on  by  the  late  firm  (r). 
Moreover  it  is  immaterial  whether  such  business  has 
been  continued  by  the  surviving  partner  alone,  or  by 
him  and  others  in  partnership  with  him  ;  for  the  obli- 
gation of  the  executor  thus  to  account,  is  founded  on  a 
breach  of  trust  committed  by  him,  for  which  he  is  liable 
at  all  events  to  the  extent  to  which  he  has  benefited  by 
it,  whether  other  persons  are  also  liable  or  not  ;  and 
being  founded  on  a  breach  of  trust,  an  action  in  respect 
of  it  may  be  sustained  against  the  executor  alone, 
though  he  may  only  be  one  of  several,  by  whom  the 
profits  have  been  made  (s). 

The  cases  illustrating  the  right  of  legatees  to  an  ac- 
count of  profits  made  since  their  testator's  death  where 
the  executors  have  continued  his  assets  in  the  business 
in  which  he  was  a  partner  have  been  already  adverted 
to  at  considerable  length  (£).  The  following  classified 
list  of  them  is  inserted  here  for  reference. 

1.  Account  of  subsequent  profits  decreed. 

A.  Executors  against  surviving  partners. 

Yatcs  v.  Finn,  13  Ch.  D.  839  (ante,  p.  527.) 
Brown  v.  De  Tastet,  Jac.  284  (ante  p.  527.) 
Sooth  v.  Parks.  1  Moll.  465,  and  Beatty,  444. 
Featherstonhaugh  v.  Turner,  25  Beav.  382. 
Smith  v.  Everett,  27  Beav.  446. 

[  *  617]         *  B.  Legatees  against  executors  who  were  not  part- 
ners, but  who  continued  his  assets  in  business. 

Heaihcote  v.  Hulmc,  1J.  &  W.  122. 
Docker  v.  Somes,  2  M.  &  K.  654. 
Palmer  v.  Mitchell,  2  M.  &  K.  672,  note. 

C.  Legatees  against  executors  who  were  surviving 
partners  or  who  became  partners. 

Cook  v.  Collingridge,  Jac.  607  (ante,  p.  528). 

Stocken  v.  Dawson,  9  Beav.  239,  and  on  appeal,  27  L.  J. 

Ch.  282. 

Wedderburn  v.  Wedderburn,  2  Keen,  722,  and  4  M.    & 
Cr.  4-1  (ante,  p.  533). 

(q)  See  the  cases  cited,  infra,  pp.  616,  617. 
r)  Phillips  v.  Phillips,  Finch,  410. 
s)  See  ante,  p.  523. 
'•t)  Ante,  p.  521  et  seq. 
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Townend  v.  Toivnend,  1  Giff.  201  (ante,  p.  528).  Bk.  IV. 

Macdonald  v.  Richardson,  1  Giff.  81  (ante,  p.  530).  ChaP-  3-  Sect. 

Willett  v.  Blanford,  1  Ha.  253  (ante,   p.  525).      In  this  ^ 

case  accounts  of  subsequent  profits  were  directed  with- 
out prejudice  to  any  question. 

Flocton  v.  Sunning,  8  Ch.  324,  note  (ante,  p.  530). 

2.  Account  of  subsequent  profits  refused. 

A.  Executor  against  surviving  partner. 

Knox  v.  Gye,  L.  R.  5  H.   L.  656,  the  statute  of  limita- 
tations  being  a  bar. 

B.  Legatee  against  executors,  one  of  whom  was  a 
surviving  partner,  and  the  other  of  whom  had  become 
a  partner.  ^ 

Simpson  v.  Chapman,  4  De  G.  M.  &  G.  154  (ante,  p.  532). 
Vyse  v.  Foster,  L.  R.  7  H.  L.  318,  and  8  Ch.   300   (ante, 

p.  534). 
See,  also,  Wedderburn  v.  Wedderburn,  22  Beav.  84,  and 

Willett  v.  Blanford,  1  Ha.  253  (ante,  pp.  533  and  525). 

Upon  the  principle  that  every  one  concerned  in  a  Liability  of 
breach  of  trust  with  notice  of  the  trust  is  answerable  for  surviving 
such  breach,  it  follows  that  if  a  partner  dies,   and  his  agge^im-01 
surviving  partners  allow  his  assets  to  remain   in  their  properly  con- 
business,  with  the  knowledge  that  to  suffer  them  so  to  tinued  in 
remain  is  a  breach  of  trust  on  the  part  of  the  executors,  tne  busi~ 
.  the  surviving  partners  will  be  themselves  responsible  to  ness' 
the  separate  creditors,  legatees,  or  next  of  kin  of  the 
deceased,  for  any   loss    which   may   be   thereby   sus- 
tained  (u).  *  And  further,  inasmuch  as   it  is,  primd,  [  *  618] 
facie,  a  breach  of  trust  for  executors  to  allow  the  assets 
of  the  deceased  to  remain  in  the  business  carried  on  by 
him  at  his  death,  surviving  partners  who  knowingly 
carry  on  the  business  with  assets  of  the  deceased  thus 
left  in  their  hands  will  be  answerable  for  such  assets, 
unless  they  can  show  that  no  breach  of  trust  was  in  fact 
committed  (x).     Their  liability  to  account  for  profits 
has  already  been  considered  (y). 

Where,  however,  the  surviving  partners  and  the  ex-  Loans  by 
ecutors  are  different   persons,  and  the  executors  dis-  executors. 

(u)  See  Wilson  v.  Moore,  1  M.  &  K.  127  and  337  ;  Booth  v. 
Booth,  1  Beav.  125,  and  compare  Ex  parte  Barnewell,  6  De  G. 
M.  &  G.  801. 

(x}  Travis  v.  Milne,  9  Ha.  141. 

(yj  Flocton  v.  Bunning,  ante,  p.  530. 
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Bk.  IV.  tinctly  lend  part  of  their  testator's  assets  to  his  surviv- 

Chap.  3.  Sect.  jng  partners,  the  latter  are  only  liable  to  pay  interest 

J for  it,  at  the  rate  agreed  upon  with  the  executors.     In 

such  a  case  the  legatees  are  not  entitled  to  a  share  of 
the  profits  made  by  means  of  the  money  lent,  although 
in  lending  it  the  executors  may  have  been  guilty  of  a 
breach  of  trust,  and  the  borrowers  may  have  known 
that  the  money  belonged  to  the  deceased  (z).  A.  fortoiri, 
if  the  executors  are  authorised  to  lend  part  of  the  assets 
of  the  deceased  to  his  surviving  partners,  they  will  not 
be  accountable  for  the  profits  they  may  make  by  the 
employment  in  their  trade  of  money  lent  to  them  by 
the  executors  in  pursuance  of  their  authority  (a)  :  nor, 
in  such  a  case  as  is  now  supposed,  will  the  executors 
be  responsible  for  the  money  if  lost,  if  they  took  such 
security  for  its  repayment  as,  having  regard  to  the  will 
of  the  testator,  it  was  their  duty  to  take  (6). 

Executor  be-  It  sometimes  happens  that  the  executor  of  a  deceased 
coming  a  partner  is  taken  into  partnership  by  the  surviving  part- 
partner,  ners,  and  a  question  fehen  arises  whether  the  profits  re- 
ceived by  the  executor  as  partner  belong  to  him  per- 
sonally, or  to  the  estate  which  he  represents.  This 
must  depend  on  the  circumstances  under  which  the  ex- 
[  *  619]  ecutor  became  a  partner.  If  he  became  a  partner  *  in 
his  representative  character,  or  as  in  Cook  v.  Colling- 
ridge  (c),  under  circumstances  entitling  the  legatees  to 
.treat  him  still  as  their  trustee,  he  must  account  for  any 
profits  which  he  may  have  obtained  as  a  partner.  On 
the  other  hand,  if,  as  in  Simpson  v.  Chapman  (d),  he 
became  a  partner  not  in  his  representative  character, 
nor  under  such  circumstances  as  those  above  mentioned, 
the  profits  accruing  to  him  as  a  partner  will  be  his  own, 
and  not  form  part  of  the  assets  for  which  he  must  ac- 
count as  executor. 

3.  Specific  bequests  of  shares. 

Legacy  of  a         A  specific  bequest  by  a  partner  of  his  share  in  the 

share  in  a       partnership  clearly  does  not  entitle  the  legatee  to  be- 

partnership.    come  a  partner  himself  unless  there  is  some  agreement 

to  that  effect    binding  upon  the  surviving  partners. 

(z)  See  Stroud  v.  Gwyer,  28  Beav.  130  ;   Flocton  v.  Banning.  8 
Ch.  323,  note,  and  ante,  p.  530  ;  44  &  45  Viet.  c.  41,  \  37. 

(a)  Parker  v.  Bloxham,  20  Beav.  295  ;  Vyse  v.  Foster,  L.  R.  7 
H.  L.  318,  and  8  Ch.  300,  ante,  p.  534,  where  the  testator's  capi- 
tal was  not  got  in  at  the  time  appointed,  and  one  of  the  execu- 
tors was  a  surviving  partner. 

(b)  Paddonr.  Richardson,  7  De  G.  M.  &  G.  563. 

(c)  Jac.  607,  ante,  p.  528. 

(rf)  4  De  G.  M.  &  G.  154,  ante,  p,  532. 
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The  right  of  the  legatee  is  simply  to  be  paid  the  amount  Bk.  IV. 
due  to  the  testator  at  the  time  of  his  death  in  respect 
of  his  share  (e) ;  and  also,  under  the  circumstances  and 
subject  to  the  qualifications  already  noticed  (/),  to  re- 
ceive a  proportion  of  the  profits  made  since  the  testa- 
tor's death.  As  between  the  legatee,  however,  and  the 
executor,  the  legatee  is  entitled  to  have  the  share  kept 
in  the  business,  subject  only  to  the  superior  right  of 
the  executor  to  sell  the  testator's  personal  estate  for 
the  payment  of  debts  (g). 

A  bequest  of  a  partner's  capital  has  been  held  to  in- 
chide  what  was  due  to  him  in  respect  of  advances  (h). 

It  has  been  held  that  the  legatee  of  a  deceased  part-  Legatee  of 
ner's  share  in  the  good  will  of  the  partnership  business  good-will, 
could  not  sue  the  yirviving  partners  for  a  sale  of  the 
good-will  and  payment  of  his  share,  although  the  be- 
quest had  been  assented  to  by  the  executors  (i).     This 
case  was  somewhat  peculiar,  as  in  *  truth  the  surviving  [  *  620] 
partner  was  entitled  to  everything  which  gave  a  sale- 
able value  to  the  good-will  (k). 

A  specific  bequest  of  a  share  in  a  partnership  will  be  Ademption 
adeemed  if  the  testator,  after  he  has  made  his  will,  of  legacies  of 
leaves  the  firm  and  receives  his  share;  but  so  long  as  shares. 
he  remains  a  partner,  there  will  be  no  ademption,  al- 
though by  some  agreement  subsequent  to  the  date  of 
the  will,  the  amount  of    his    share    may    have  been 
varied  (Z).     Even  where  he  has,  since  he  made  his  will, 
acquired  the  whole  business,  his  will  may  include  the 
whole  (m). 

A  legatee  is  not  entitled  to  receive,  out  of  the  estate  Legacy  to 
of  his  testator,  any  part  of  the  bounty  intended  for  him  partner  in- 
by  the  testator,  until  the  legatee  has  paid  all  his  own  debted  to 
obligations  in  the  shape  of  debts  owing  to  the  testa-  testator- 
tor's  estate.     This  principle  is  strongly  illustrated  by 
Smith  v.  Smith  (n).     There  a  father  who  had  advanced  Smith  v. 
money  to  a  firm  in  which  his  son   was  a  partner,  died,  Smith, 
having  bequeathed  part  of  his  residuary  estate  to  the 
son.     The  father's  executors  were  held  entitled  to  re- 

(e)  Farquhar  v.  Haddon,  7  Ch.  1. 

(/)  Ante,  p.  616. 

(g)  See  Fryer  v.  Ward,  31  Beav.  602,  where  the  legatee  had 
an  option. 

(h)  Be  van  v.  A.-G.,  4  Giff.  361.  A  bequest  of  the  use  of  capi- 
tal employed  in  trade  gives  an  absolute  interest  in  it,  see  Terry 
v.  Terry,  33  Beav.  232. 

(i)  Kobertson  v.  Quiddington,  28  Beav.  529. 

(k)  See  on  this  subject,  ante,  p.  439. 

(I)  Backwell  v.  Child,  Amb.  260;  Ellis  v.  Walker,  ib.  309. 

(m)  Be  Russell,  19  Ch.  D.  432. 

(n)  3  Giff.  263. 
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tain  the  whole  amount  of  the  partnership  debt  out  of 
the  son's  share  of  the  residue,  although  the  debt  was 
barred  by  the  statute  of  limitations  when  the  father  died. 

When  a  share  in  a  partnership  is  bequeathed  or  set- 
tled in  trust  for  one  person  for  life  and  afterwards  to 
another,  the  first  question  which  arises  is,  whether  the 
tenant  for  life  is  entitled  to  have  the  share  kept  uncon- 
verted, or  whether  it  ought  to  be  converted  into  money, 
and  invested  pursuant  to  the  well-known  doctrine  laid 
down  in  Howe  v.  Lord  Dartmouth  (o).  This,  of  coursej 
depends  on  the  terms  of  the  will;  but  its  language 
must  be  clear  to  entitle  the  tenant  for  life  to  have  the 
share  kept  unconverted  (p). 

A  specific  legatee  of  a  share  in  a  partnership  is  enti- 
tled to  all  ordinary  profits  declared  after  the  testator's 
death  (g);  *  unless  although  declared  after  his  death 
they  were  earned  and  ought  to  have  been  declared  be- 
fore (r).  But  profits  declared  before  a  testator's 
death  (s),  or  declared  afterwards  when  they  were  earn- 
ed and  ought  to  have  been  declared  before  (t),  primd 
facie  form  part  of  his  general  estate,  and  do  not  pass 
to  the  specific  legatee  of  the  share:  and  the  same  rule 
applies  to  dividends  declared,  before  his  death,  but  the 
actual  payment  of  which  is  postponed  until  after- 
wards (u).  Losses  must  not  be  thrown  on  capital  so 
as  to  benefit  a  tenant  for  life  at  the  expense  of  the  re- 
mainderman (a;). 

The  profits  of  an  ordinary  partnership  are  not  with- 
in the  Apportionment  act,  1870,  33  &  34  Viet.  c.  35  (y), 
although  dividends  of  companies  are  within  it  (z). 

(o)  7  Ves.  137,  and  2  Wh.  &  Tud.  L.  C.;  Dimes  v.  Scott,  4 
Russ.  195. 

(p]  See  Ee  Chancellor,  26  Ch.  D.  42,  and  ante,  p.  615,  note 
(h).  See,  also,  Be  Cameron,  ib.  19. 

(q)  Jacques  v.  Chambers.  2  Coll.  435;  Wright  v.  Warren,  4  De 
G.  &  S.  367;  Browne  v.  Collins,  12  Eq.  586;  Ibbotson  v.  Elam,  1 
Eq'.  188. 

(r)  Browne  v'.  Collins,  12  Eq.  586.  But  see  Ibbotson  v.  Elam, 
1  Eq.  188. 

(s)  See  the  next  two  notes. 

(t)  Browne  v.  Collins,  12  Eq.  586. 

(w)  De  Gendre  v.  Kent,  4  Eq.  283;  Lock  v.  Venables,  27  Beav. 
598;  Wrights.  Tuckett,  1  J.  &  H.  266.  Compare  Clive  v.  Clive, 
Kay,  600,  which  turned  on  the  special  wording  of  the  company's 
deed  of  settlement.  See  as  to  bonuses,  Bouch  v.  Sproule,  12 
App.  Ca.  385,  reversing  29  Ch.  D.  635. 

(x)  See  Upton  v.  Brown,  26  Ch.  D.  588;  Gow  v.  Forster,  ib. 
672. 

(y)  Ee  Cox's  Trusts,  9  Ch.  D.  159;  Jones  v.  Ogle,  8  Ch.  192. 
See  before  the  Act,  Ibbotson  v.  Elam,  1  Eq.  188;  Browne  v.  Col- 
lins, 12  Eq.  586;  Johnston  r.  Moore,  27  L.  J.  Ch.  D.  453. 

(z)  Ee  Griffith,  12  Ch.  D.  655. 
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*CHAPTEK  IY.  [*622] 

OF  BANKRUPTCY. 

PBELIMINARY  OBSEEVATIONS. 

PARTNERS  may  become  bankrupt,  either  individually  Bk.  IV . 
or  collectively;  and  in  some  respects  a  division  of  the  Chap.  4. 
present  branch  of  the  law  into  two  parts,  relating,  the  Bankruptcy 
one  to  the  bankruptcy  of  an  individual  partner,  and  the  Of  partners 
other  to  the  bankruptcy  of  a  firm,  would  be  as  conveni-  and  partner- 
ent  as  it  would  be  simple.    But  the  causes  and  consequen-  ships- 
ces  of  the  bankruptcy  of  an  individual  partner,  and  the 
causes  and  consequences  of  the  bankruptcy  of  a  firm  of 
partners,  are  in  so  many  respects  the  same,  that  to  con- 
sider them  twice  over  would  lead  to  useless  repetition. 
With  a  view  to  avoid  this,  it  is  proposed  in  the  present 
chapter  to  treat  of  the  bankruptcy  of  partners  and  part- 
nerships under  heads  applicable  to  both,  and  to  point 
out  under  each  head  those  differences  between  the  two 
which  are  of  practical  importance. 

The  present  law  of  bankruptcy  is  based  on  the  Bank-  present 
ruptcy  act,  1883  (46  &  47  Viet.  c.  52),, and  the  rules  bankruptcy 
and  orders  of   Oct.   1886,   promulgated  under  its  au-  law 
thority.     The  act  does  not  extend  to  Scotland  or  Ire- 
land except  where  expressly    provided    (a)     All   the 
older  bankruptcy  acts  are  repealed  (6),  and  a  new  sys- 
tem of  law  has  been  substituted  for  them,  based  on  the 
pre-existing  law,  and  to  a  great  extent  preserving  its 
principles  and  the  practice  under  it  (c);  but  at  the 
same  time  modifying  it  in  many  important  respects,  and 
rendering  it  *  necessary  in  all  cases  to  examine  the  new  r  *623] 
enactments  before  relying  on  earlier  decisions  (d). 

The  statute  does  not  apply  to  incorporated  compa- 
nies (§  123)  ;  but  it  does  to  unincorporated  companies 
empowered  to  sue  and  be  sued  by  publfc  officers  (e). 

(a)  46  &  47  Viet.  c.  52,  g  2. 
(6)  Ibid.  §  169. 

(c)  Bank.  Rules,  1886,  r.  353. 

(d)  See  Exparte  Griffith.  23  Ch.  D.  69. 

(e)  See  Bank.  Rules,  1886,  r.  258. 
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Firms  may  proceed  and  be  proceeded  against  in  their 
mercantile  names  ;  but  this  rule  does  not  apply  to  ad- 
judications of  bankruptcy  (  f  ). 

The  statute  enacts  : — 


Proceedings         $  ^-  -^ny  ^wo  or  more  persons,  being  partners,  or  any  person 
in  partner-      carrying  on  business  under  a  partnership  name,  may  take  pro- 
ship  name.      ceedings  or  be  proceeded  against  under  this  Act  in  the  name  of 
the  firm,  but  in  such  case  the  Court  may,  on  application  by  any 
person  interested,  order  the  names  of  the  persons  who  are  part- 
ners in  such  firm  or  the  name  of  such  person  to  be  disclosed  in 
such  manner,  and  verified  on  oath,  or  otherwise  as  the  Court  may 
direct  (g). 

And  the  Bankruptcy  Rules  1886,  contain  the  follow- 
ing further  provisions  on  this  subject  : 


Attestation 
of  firm 
signature. 


Service  on 
firm. 


Debtors' 
petition  by 
firm. 


Receiving 
order  against 
firm. 

Statement 
of  affairs. 


Adjudica- 
tion against 
partners. 


259.  Where  any  notice,  declaration,  petition,  or  other  document 
requiring  attestation  is  signed  by  a  firm  of  creditors  or  debtors  in 
the  firm  name,  the  partner  signing  for  the  firm  shall  add  also  his 
own  signature,  e.  g.  "  Brown  &  Co.  by  James  Green,  a  partner  in 
the  said  firm." 

260.  Any  notice  or  petition  for  which  personal  service  is  neces- 
sary shall  be  deemed  to  be  duly  served  on  all  the  members  of  a 
firm  if  it  is  served,  at  the  principal  place  of  business  of  the  firm 
in  England,  on  any  one  of  the  partners,  or  upon  any  person  hav- 
ing at  the  time  of  service  the  control  or  management  of  the  part- 
nership business  there. 

261.  Where  a  firm  of  debtors  file  a  declaration  of  inability  to 
pay  their  debts  or  bankruptcy  petition  the  same  shall  contain  the 
names  in  full  of  the  individual  partners,  and  if  such  declaration 
or  petition  is  signed  in  the  firm  name  the  declaration  or  petition 
shall  be  accompanied  by  an  affidavit  made  by  the  partner  who 
signs  the  declaration  or  petition,  showing  that  all  the  partners 
concur  in  the  filing  of  the  same. 

262.  A  receiving  order  made  against  a  firm  shall  operate  as  if 
it  were  a  receiving  order  made  against  each  of  the  persons  who 
at  the  date  of  the  order  is  a  partner  in  that  firm. 

263.  In  cases  of  partnership  the  debtors  shall  submit,  a  state- 
ment of  their  partnership  aftairs,  and  each  debtor  shall  submit  a 
statement  of  his  separate  affairs. 

264.  No  order  of  adjudication  shall  be  made  against  a  firm  in 
the  firm  name,  but  it  shall  be  made  against  the  partners  individ- 
ually. 

(/)  See  Bank.  Rules,  1886,  r.  264,  infra. 

(g)  This  section  does  not  apply  to  firms  dissolved  before  the 
proceedings  are  taken,  see  Exparte  Young,  19  Ch.  D.  124. 
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*  The  power  of  one  partner  to  act  for  the  firm  ex-  [  *  624] 
tends  to  proceedings  in  bankruptcy  (h).  Bk.  IV. 

One  partner  only  need  sign  a  petition  by  the  firm  for  Chap.  4. 


adjudication  of  bankruptcy  against  a  debtor  to  it  (i).  Power  of 
So,  one  partner  may  prove  a  debt  owing  to  the  firm,  and  one  partner 
vote  on  behalf  of  the  firm  at  meetings  of  creditors  (A;)  ;  *°  act  *or 
and,  notwithstanding  the  general  rule  prohibiting  one     m' 
partner  from  binding  the  firm  by  deed,  it  has  been  de- 
cided that  one  partner  may,  by  a  power  of  attorney  ex- 
ecuted by  him  alone,  authorise  a  third  person  to  repre- 
sent the  firm  in  the  above  matters,  and  to  prove  and  vote 
on  its  behalf  accordingly  (I).     One  partner  could  un- 
der the  old  law  bind^he  firm  by  signing  the  certificate 
of  its  bankrupt  debtor  (m). 

On  the  other  hand  the  Bankruptcy  ait,  1883,  pro-  Disabilities, 
hibits  the  partner  of  a  trustee  from  voting  on  questions 
relating  to  his  remuneration  (§  88)  ;  nor  can  the  part- 
ner of  the  registrar,  official  receiver  or  other  officer,  do 
for  him  what  he  is  prohibited  by  the  act  from  doing 
himself  (§  116  (2)  )  ;  nor  can  any  one  vote  for  any  re- 
muneration to  his  partner  any  more  than  to  himself 
(sched.  1,  r.  26)  ;  nor  can  an  affidavit  be  sworn  before 
the  partner  of  a  solicitor  before  whom  it  could  not  be 
sworn  (Bankruptcy  Rules,  1886,  r.  56  (2)  ). 

Under  the  present  law   all  persons  capable  of  con-  Distinctions 
tracting  debts,  whether  traders  or  non- traders,  can  be  between 
adjudicated  bankrupt  (n ) .     The  differences  formerly  ex- 
isting  between  these  two  classes  of  debtors  are  no  longer 
important;  except  that  the  *  doctrines  of  reputed  owner-  [  *  625] 
.ship  are  confined  to  traders  and  persons  in  business  (o). 

(A)  46  &  47  Viet.  c.  52,  \  148. 

(i)  Bank.  Rules,  1886,  r.  259,  &c.,  and  form  10,  note.  See 
Brickland  v.  Newsome,  1  Camp.  474,  S.  C. ,  sub  nomine  Buckland 
v.  Newsame,  1  Taunt.  477. 

(k)  Exparte  Mitchell.  14  Ves.  597. 

(I)  Ex  parte  Mitchell,  14  Ves.  597,  and  Ex  parte  Hodgkinsou, 
19  Ves.  291-298. 

(m)  Ex  parte  Hall,  17  Ves.  62  ;  Exparte  Fife,  2  M.  &-A.  577. 

(n)  46  &  47  Viet.  c.  52,  $  4.  Persons  having  privilege  of  Par- 
liament are  not  exempt,  \  32.  As  to  aliens,  see  \  6  (1)  (d),  Ex 
parte  Crispin,  8  Ch.  374,  and  as  to  foreign  members  of  English 
firms,  Ex  parte  Blain,  12  Ch.  D.  522.  As  to  married  women,  \ 
152,  and  45  &  46  Viet,  c.  75,  \  1,  cl.  5  ;  Ex  parte  Coulson,  20  Q. 
B.  D.  249  ;  Ee  Grissell,  12  Ch.  D.  484.  As  to  infants,  see  Ex 
parte  Jones,  18  Ch.  D.  109.  As  to  lunatics,  \  148  ;  Bank.  Rules, 
1886,  r.  271  ;  Ee  Lee,  23  Ch.  D.  216  ;  Ee  James,  12  Q.  B.  D.  332; 
Ex  parte  Cahen,  10  Ch.  D.  183,  which,  however,  was  on  the  Act 
of  1869. 

(o)  46  &  47  Viet.  c.  52,  \  44  (3).  As  to  persons  who  have 
ceased  to  trade,  see  Dawe  v.  Vergara,  11  Q.  B.  D.  241,  but  note 
this  was  not  a  decision  on  this  enactment. 
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receiving 
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Acts  of 
bankruptcy. 


[  *  626] 


In  order  that  a  debtor  may  be  adjudicated  bankrupt, 
he  must  have  committed  an  act  of  bankruptcy,  and  he 
himself  or  some  creditor  must  petition  for  a  receiving 
order  against  him  (p). 

It  is  not  the  object  of  the  present  treatise  to  expound 
the  law  of  bankruptcy,  except  so  far  as  it  is  a  branch 
of  the  law  of  partnership;  and  having  made  the  fore- 
going general  observations,  it  is  proposed  to  advert  only 
to  those  matters  which  relate  more  particularly  to  part- 
ners; the  reader  being  referred  to  works  on  bankruptcy 
for  further  information  on  this  subject. 


SECTION   I.  — tADjuciCATioNS    OF 
PARTNERS. 


BANKRUPTCY    AGAINST 


1.  As  to  acts  of  bankruptcy. 

Nothing  is  an  act  of  bankruptcy  which  is  not  declared 
to  be  so  by  statute  (q).  Moreover  an  act  of  bankruptcy 
is  a  personal  act  or  default,  and  is  not  to  be  imputed  to 
any  one  on  the  ground  of  agency  (r).  Consequently 
an  act  of  bankruptcy  committed  by  one  partner  cannot 
be  regarded  as  an  act  of  bankruptcy  committed  by  the 
firm  (s). 

The  acts  or  defaults  which  are  acts  of  bankruptcy  are 
stated  in  the  Bankruptcy  Act,  1883,  §  4,  which  is  as 
follows : — 

\  4. — (1.)  A  debtor  commits  an  act  of  bankruptcy  in  each  of 
the  following  cases: — 

(a.)  If  in  England  or  elsewhere  he  makes  a  conveyance  or 
assignment  of  his  property  to  a  trustee  or  trustees  for 
for  the  benefit  of  his  creditors  generally. 

(b.)  If  in  England  or  elsewhere  he  makes  a  fraudulent  con- 
veyance, gift,  delivery,  or  transfer  of  his  property,  or 
of  any  part  thereof: 

*  (c.)  If  in  England  or  elsewhere  he  makes  any  conveyance 
or  transfer  of  his  property  or  any  part  thereof,  or 
creates  any  charge  thereon  which  would  under  this 
or  any  other  Act  be  void  as  a  fraudulent  preference  if 
he  were  adjudged  bankrupt: 

(d.)  If  with  intent  to  defeat  or  delay  his  creditors  he  does 


(p)  46  &  47  Viet.  c.  52,  \  5,  and  forms  4  and  10  to  rules  of 
1886. 

(q)  See  15  Ves.  462,  and  17  ib.  198. 

(r)  Ex  parte  Blain,  12  Ch.  D.  522,  and  see  infra. 

(s)  Ibid. 
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any  of  the  following  things,  namely,  departs  out  of  Bk.  IV. 
England,  or  being  out  of  England  remains  out  of  Chap.  4. 
England, or  departs  from  his  dwelling-house,  or  other-  _  [ 


wise  absents  himself,  or  begins  to  keep  house : 

(e.)  If  execution  issued  against  him  has  been  levied  by 
seizure  and  sale  of  his  goods  under  process  in  an  action 
in  any  court,  or  in  any  civil  proceeding  in  the  High 
Court  (<): 

(/.)  If  he  files  in  the  Court  a  declaration  of  his  inability  to 
pay  his  debts  or  presents  a  bankruptcy  petition  against 
himself: 

(g.)  If  a  creditor  has  obtained  a  final  judgment  against  him 
for  any  amount,  and  execution  thereon  not  having 
been  stayed  (M),  has  served  on  him  in  England,  or,  by 
leave  of  the  Court,  elsewhere,  a  bankruptcy  notice  un- 
der this  Act,  requiring  him  to  pay  the  judgment  debt 
in  accordance  with  the  terms  of  the  judgment,  or  to 
secure  or  compound  for  it  to  the  satisfaction  of  the 
creditor  or  the  Court,  and  he  does  not,  within  seven 
days  after  service  of  the  notice,  in  case  the  service  is 
effected  in  England,  and  in  case  the  service  is  effected 
elsewhere,  then  within  the  time  limited  in  that  be- 
half by  the  order  giving  leave  to  effect  the  .service, 
either  comply  with  the  requirements  of  the  notice,  or 
satisfy  the  Court  that  he  has  a  counterclaim  set  off  or 
cross  demand  which  equals  or  exceeds  the  amount  of 
the  judgment  debt,  and  which  he  could  not  set  up  in 
the  action  in  which  the  judgment  was  obtained  (x): 

(h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he 
has  suspended,  or  that  he  is  about  to  suspend,  pay- 
ment of  his  debts. 

2.  A  bankruptcy  notice  under  this  Act  shall  be  in  the  pre- 
scribed form,  and  shall  state  the  consequences  of  non-compli- 
ance therewith,  and  shall  be  served  in  the  prescribed  manner  (y). 

Almost  all  the  foregoing  acts  of  bankrupcy  have  been 


(t)  Purchasers  from  the  sheriff  are  protected  by  \  46  (3). 

(«)  See  Re  Ide,  17  Q.  B.  D.  755,  judgment  against  the  firm  is 
not  a  judgment  against  a  member  until  execution  against  him 
can  be  issued;  see  Jud.  Rules,  1883,  Ord.  XLII.  r.  10.  An  inter- 
pleader order  that  the  sheriff  withdrew  is  a  stay,  Ex  parte  Ford, 
18  Q.  B.  D.  369.  A  judgment  against  a  married  woman's  sepa- 
rate estate  is  not  within  §  4  (g).  See  Ex  parte  Coulson,  20  Q.  B. 
D.  249. 

(x)  In  Ex  parte  Owen,  13  Q.  B.  D.  113,  a  notice  given  by  a 
solvent  partner  and  his  co-partner,  against  whom  a  receiving  or- 
der had  been  made  was  held  good.  A  valid  notice  may  be  given 
by  the  liquidator  of  a  company  being  wound  up,  Ex  parte  Win- 
terbottom,  18  Q.  B.  D.  446. 

(y)  See  Bank.  Rules,  1886,  Appx.  form  6. 
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Bk.  IV.          made  the  subject  of  discussion  and  judicial  decision. 
Chap.  4.          jn  ^js  piace?  *  however,  it  is  only  proposed  to  notice 

J^_U those  which  relate  to  fraudulent  transfers  of  property. 

[  *  627]  A  transfer  of  property  is  not  an  act  of  bankruptcy, 

Fraudulent     unless  it  is  intended  to  pass  the  ownership  in  the  thing 

conveyances,  transferred  ;  a  mere  removal  of  property  is  not  an  act 
&c.  .  ,       ,         ,        /    x 

01  bankruptcy  (z). 

Notwithstanding  the  omission  from  clause  (6)  of  § 
4  of  the  words  "  with  intent  to  defeat  or  delay  his  cred- 
itors," the  fraud  referred  to  is  a  fraud  upon  creditors, 
and  not  upon  other  persons  (a);  and  such  fraud  must 
be  proved  as  a  matter  of  fact.  But  it  seems  to  be  set- 
tled that  where  a  person  without  any  actual  fraud  con- 
veys all  his  property  to  secure  a  past  debt,  he  commits 
an  act  of  bankruptcy  (6).  -As  the  necessary  conse- 
quence of  such  a  conveyance  is  to  defeat  or  delay  cred- 
itors, it  is  said  that  an  intent  to  defeat  or  delay  them 
must  be  inferred  ;  and  that  such  a  conveyance  must  be 
fraudulent,  or  must  at  all  events  be  treated  as  if  it  were 
fraudulent.  This  reasoning  is  not  altogether  satisfac- 
tory (c).  It  is,  however,  probably  safe  to  say  that 
under  the  present  law,  as  under  the  previous  statutes,  a 
conveyance  or  assignment  by  a  debtor  of  all,  or  substan- 
tially all  (d),  his  property,  either  in  satisfaction  of  (e),  or 
as  a  security  for  (/)  a  debt  previously  contracted,  is  an  act 
of  bankruptcy,  unless  made  pursuant  to  an  agreement  en- 
tered into  when  the  debt  was  contracted (g) ;  although  the 

(z)  Isitt  v.  Beeston,  L.  R.  4  Ex.  159. 
(a)  Re  Wood,  7  Ch.  302  ;  Ex  parte  Cohen,  ib.  20. 
(6)  Ibid. 

(c.)  See  Ex  parte  Mercer,  17  Q.  B.  D.  290,  where  Freeman  v. 
Pope,  5  Ch.  538,  is  observed  upon. 

(d)  Be  Wood,  7  Ch.  302  ;  Ex  parte  Hawker,  ib.  214  ;  Ex  parte 
Cohen,  ib.  20  ;  Ex  parte  Foxley,  3  Ch.  515  ;  Ex  parte  Bailey,  3 
De  G.  M.  &  G.  534 .  Ex  parte  Bland,  £  ib.  757 ;  Stanger  v.  Wilk- 
ins,  19  Beav.  626.     Compare  Smith  v.  Timms,  1  H.  &  C.  849, 
where  it  was  held  that  a  bond  fide  assignment  by  a  trader  of  all 
his  property,  with  a  small  but  not  a  colourable  exception,  was 
not  an  act  of  bankruptcy.     See,  also,  Young  v.  Waud,  8  Ex.  221, 
where  the  assignment  was  upheld,  though,  if  enforced,  it  would 
have  stopped  the  assignor's  trade. 

(e)  Siebert  v.  Spooner,  1  M.  &  W.  714. 

(/)  Ex  parte  Payne,  11  Ch.  D.  539,  where  there  was  forebear- 
ance  ;  Re  Wood,  7  Ch.  302  ;  Ex  parte  Cohen,  ib.  20  ;  Ex  parte 
Hawker,  ib.  214  ;  Lindon  v.  Sharp,  6  Man.  &  Gr.  895;  Oriental 
Banking  Co.  v.  Coleman,  3  Giff.  11 ;  Turner  v.  Hardcastle,  11  C. 
B.  N.  S.  683. 

(g)  Ex  parte  Izard,  9  Ch.  271.  If  the  agreement  is  not  to  take 
effect  until  the  debtor  gets  into  difficulties,  the  agreement  will 
not  protect  the  transaction,  see  Ex  parte  Fisher,  7  Ch.  636  ;  Ex 
parte  Burton,  13  Ch.  D.  102;  Ex  parte  Kilner,  ib.  245  ;  Ex  parte 
Bolland,  8  ib.  230. 
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conveyance  or  assignment  *  is  made  bond  fide  and  un-  [  *  628  J 
der  pressure  from  the   creditor  (h);  and  although  the  Bk.  IV. 

creditor  does  not  know  that  he  is  taking  all  his  debt-  £™3!*' 
/  ...        .  .  .         ,  Sect.  1.  . 

or  s  property  (»).     A  conveyance  or  assignment  or  part  _ 

only  of  a  debtor's  property  is  also  an  act  of  bankruptcy 
if  it  is  void  under  §  48  as  amounting  to  a  fraudulent 
preference  (fc).  That  section  is  as  follows  : — 

%  48. — (1.)  Every  conveyance  or  transfer  of  property,  or  charge  Avoidance  of 
thereon  made,  every  payment  made,  every  obligation  incurred,  preferences 
and  every  judicial  proceeding  taken  or  suffered  by  any  person  m  certain 
unable  to  pay  his  debts Jis  they  become  due  from  his  own  money 
in  favour  of  any  creditor,  or  any  person  in  trust  for  any  creditor, 
•with  a  view  of  giving  such  creditor  a  preference  over  the  other 
creditors  shall,  if  the  person  making,  taking,  paying,  or  suffer- 
ing the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition 
presented  within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and  void  as 
against  the  trustee  in  the  bankruptcy  (/). 

(2.)  This  section  shall  not  affect  the  rights  of  any  person  mak- 
ing title  in  good  faith  and  for  valuable  consideration  through  or 
under  a  creditor  of  the  bankrupt. 

This  section  does  not  avoid  as  a  fraudulent  preference 
a  conveyance  or  transfer  of  property  unless  three  things 
concur,  viz.: — 1.  The  conveyance,  &c.,  must  be  made 
by  a  person  unable  to  pay  his  debts  as  they  become  diie  ; 
2nd.  It  must  be  made  with  a  view  of  giving  a  creditor 
a  preference  over  others  ;  Srdly.  It  must  be  made 
within  three  months  of  the  bankruptcy  petition.  As 
regards  the  second  requisite,  a  conveyance,  &c.,  made 
spontaneously  by  the  debtor  and  without  any  demand 
or  pressure  from  the  creditor,  or  even  in  willing  com- 

(A)  .Re  Wood,  7  Ch.  302;  Jones  v.  Harber,  L.  R.  6  Q.  B.  77;  Wood- 
house  v.  Murray.  L.  R.  4  Q.  B.  27  ;  Newton  v.  Chantler,  7  East, 
138  ;  Smith  v.  Ca'nnan,  2  E.  &  B.  35  ;  Leake  v.  Young,  5  ib.  955  ; 
Stanger  r.  Wilkins,  19  Beav.  626.  ' 

(t)  Smith  v.  Cannon,  2  E.  &  B.  35. 

(k)  See  $  4  (c\  which  settles  the  point  raised  in  Ex  parte  Holli- 
day,  8  Ch.  283,  and  Ex  parte  Norton,  16  Eq.  397. 

(1)  N.B. — The  section  does  not  enable  other  persons  to  invali- 
date such  transactions,  Willmotti).  London  Celluloid  Co.,  31  Ch. 
D.  425,  and  34  ib.  147  ;  Ex  parte  Cooper,  10  Ch.  510  Section  47 
of  the  Bankruptcy  Act,  1883,  does  not  apply  to  the  administra- 
tion by  the  court  in  bankruptcy  of  the  estate  of  a  deceased  in- 
solvent under  $  125  of  that  act.  Ex  parte  Official  Receiver,  Be 
Gould,  19  Q.  B.  D.  92.  Still  less  does  f  47  apply  to  ordinary  ad- 
ministration actions  in  the  High  Court.  The  Judicature  Act, 
1875,  \  10,  does  not  render  it  so  applicable.  Similar  observa- 
tions apply  to  the  group  of  sections  43-48  of  the  Bankruptcy 
Act,  1883.  See  the  judgments  in  the  same  case. 
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Bk.  IV.  pliance  with  such  a  demand,  is  deemed  to  be  made  with 

Chap.  4.          a  view  of  giving  a  *preference  (m),  unless  the  evidence 

^Ll_] shows  that  it  was  made  with  some  other  view  (n).    And 

[  *  6291  even  if  there  is  pressure  a  conveyance  or  payment  to  a 
class  of  creditors,  or  to  a  trustee  for  them,  is  within  the 
section  (o). 

Sales  &c.,  On  the  other  hand  a  sale  or  mortgage  by  a  debtor  of 
for  present  all  his  property  for  a  present  advance,  made  bond  fide 
cpnsidera-  ^o  enable  him  to  carry  on  his  business,  is  not  an  act  of 
bankruptcy  (p);  although  the  purchaser  may  be  a 
creditor  and  may  only  pay  the  difference  between  the 
purchase-money  and  what  is  owing  to  him  (q).  So  the 
bond  fide  giving  security  for  present  or  future  advances 
agreed  to  be  made  (r),  or  for  any  other  advantage,  e.g., 
an  agreement  to  give  time  (s),  is  not  an  act  of  bank- 
ruptcy, although  the  security  may  comprise  all  the  bor- 
rower's property  (t),  and  cover  an  antecedent  debt  (M). 

(m)  See  on  this  section  Ex  parte  Griffiths.  23  Ch.  D.  69  ;  Ex 
parte.  Hill,  ib.  695  ;  Ex  parte  Pearson,  8  Ch.  667;  Ex  parte  Topham, 
ib.  614  ;  Ex  parte  Bolland,  7  Ch.  24  ;  Ex  parte  Tempest,  6  Ch.  70, 
affirming  Ex  parte  Craven,  10  Eq.  648,  as  to  the  distinction  be- 
tween a(jts  which  are  voidable  on  the  ground  of  fraudulent  prefer- 
erence,  and  acts  which  are  avoided  by  reason  of  the  relation  back 
of  the  trustee's  title.  Marks  v.  Feldman,  L.  R.  5  Q.  B.  275, 

(n)  See  Ex  parte  Taylor,  18  Q.  B.  D.  295,  where  the  object  was 
to  avoid  a  criminal  prosecution.  See,  also,  Exparte  Mercer,  17 
ib.  290. 

(o)  Exparte  Saffery,  4  Ch.  D.  555,  affirmed  3  App.  Ca.  213,  sub 
nom.  Tompkins  v.  Saffery. 

(p)  Ex  parte  Reed  and  Steel,  14  Eq.  586;  Baxter  v.  Pritchard, 
1  A.  &  E.  456;  Lee  •».  Hart,  11  Ex.  880,  and  10  Ex.  555.  In 
each  of  these  cases  the  seller  contemplated  bankruptcy,  but  the 
purchaser  acted  bond  fide.  See,  as  to  mortgages,  Re  Colemere,  1 
Ch.  128. 

(q)  Exparte  Norton,  16  Eq.  397;  Bell  v.  Simpson,  2  H.  &  N. 
410;  Pennell  v.  Dawson,  18  C.  B.  355;  Pennell  v.  Reynolds,  11 
ib.  N.  S.  709.  Compare  Graham  v.  Chapman,  12  C.  B.  85, where 
the  advance  was  itself  included  in  the  assignments.  This  case, 
however,  cannot  now  be  relied  upon.  See  the  above  cases,  and 
Lomax  v.  Buxton,  L.  R.  6  C.  P.  107. 

(r)  Exparte  Dann,  17  Ch.  D.  26;  Ex  parte  Wilkinson,  22  ib 
788. 

(s)  As  in  Philps  v.  Hornstedt,  1  Ex.  D.  62,  affirming  S.  C.  L. 
R.  8  Ex.  26.  Compare  Exparte  Wood,  10  Ch.  D.  313;  Wood- 
house  v.  Murray,  tL.  R.  4  Q.  B.  27. 

(0  Hutton  v.  Crutwell,  1  E.  &  B.  15;  Bittlestone  v.  Cooke,  6 
E.  &  B.  296;  Harris  v.  Rickett,  4  H.  &  N.  1.  But  see  Ex  parte 
Sparrow,  2  De  G.  M.  &  G.  907.  A  bond  fide  mortgage  of  part  of 
a  trader's  property  is  clearly  not  an  act  of  bankruptcy,  see 
Mather  v.  Eraser,  2  K.  &  J.  536. 

(M)  Exparte  Iz'ard,  9  Ch.  271;  Exparte  Hodgkin,  20  Eq.  746; 
Allen  v.  Bonnett,  5  Ch.  577;  Pennell  v.  Reynolds.  11  C.  B.  N.  S. 
709;  Shrubsole  v.  Sussams,  16  ib.  452.  Compare  Ex  parte  Fisher, 
7  Ch.  636,  where  the  present  advance  was  made  to  obtain  secur- 
ity for  a  past  debt. 
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Still  less  does  *a  person  commit  an  act  of  bankruptcy  [  *  630] 
by  bond  fide  conveying  or  assigning  part  of  his  prop-  Bk.  IV. 
erty  in  payment  of,  or  as  a  security  for,  a  debt  in  re-  ohatp'-,4' 

spect  of  which  he  is  being  pressed  (x);    and  notwith-        '    

standing  §  4,  cl.  1  (a)  it  is  apprehended  that  a  bond 
fide  assignment  of  part  of  his  property  upon  trust  for 
sale  and  payment  of  all  his  debts  is  not  an  act  of  bank- 
ruptcy (y). 

In  connection  with  this  subject  it  is  important  to  ob-  Protected 
serve  the  clause  at  the  end  of  §  48,  protecting  persons  transactions, 
making  title  in  good  .faith  and  for  valuable  considera- 
tion through  a  creditor  of  the  bankrupt  (z),  and  also  § 
49,  which  relates  to  dealings  with  the  bankrupt  himself 
without  notice  of  any  act  of  bankruptcy.  This  section 
will  be  referred  to  more  at  length  hereafter  (infra,  s. 
2).  This  protecting  clause  applies  to  the  unsolicited 
payment  of  a  debt  if  the  creditor  accepts  payment  bond 
fide  in  the  ordinary  course  of  business,  and  in  ignor- 
ance of  any  available  act  of  bankruptcy  of  his  debtor  (a). 
A  fortiori  the  clause  applies  to  a  return  under  pressure 
of  goods  not  paid  for  (6). 

Moreover,  a  debtor  who  is  a  trustee  and  who  gives  Fraudulent 
to  his   cestui  que   trust,   or  sets    apart   for  him    that  preference  by 
which  in  equity    is   his,   does  not  commit  an  act  of  trustees. 
bankruptcy;  and  although  the  gift  or  setting  apart  may 
have  been  made  in  immediate  contemplation  of  bank- 
ruptcy, it  cannot  be  deemed  a  fraudulent  preference  (c). 

In  order  that  a  conveyance  or  assignment  may  be  an  Effect  of 
act  of  bankruptcy,  it  must  be  made  within  three  months  lapse  of  three 
before  *the  presentation  of  the  petition  (d).     But  al-  [*631] 
though  more  than  three  months  may  have  elapsed  since  months  after 


(a;)  Ex  parie  Craven,  10  Eq.  648,  and  under  the  name  Ex  parle 
Tempest,  6  Ch.  70;  Ex  parte  Bolland,  7  Ch.  24;  Crosby  v.  Crouch, 
11  East.  256;  Young  v.  Waud,  8  Ex.  221;  Hale  v.  Allnutt,  18  C. 
B.  505;  Strachan  v.  Barton,  11  Ex.  647,  where  the  debt  had  not 
been  payable.  See,  too,  Belcher  v.  Prittie,  10  Bing.  408;  Ban- 
natyne  v.  Leader,  10  Sim.  350;  Johnson  v.  Fesenmeyer,  25  Beav. 
88,  and  3  De  G.  &  J.  13. 

(y)  Bannatyne  v.  Leader,  10  Sim.  350;  Berney  v.  Davison,  1 
Brod.  &  B.  408;  Berney  v.  Vyner,  ib.  482.  But  an  attempt  to 
prefer  some  creditors  to  others  is  clearly  void,  Ex  parte  Saffrey,  4 
Ch.  D.  555,  and  3  App.  Ca.  213. 

(z)  Ante,  p.  628. 

(a)  See  under  the  old  law.  Butcher  v.  Stead,  L.  R.  7  H.  L. 
839;  Ex  parte  Hodgkin,  20  Eq.  746. 

(6)  Ex  parte  Topham,  8  Ch.  614;  Ex  parte  Blackburn,  12  Eq. 
358. 

(c)  See  Ex  parte  Taylor,  18  Q.  B.  D.  295;  Ex  parte  Kelly  &  Co., 
11  Ch.  D.  306;  Edwards  v.  Glyn,  2  E.  &  E.  29;  Sinclair  v.  Wil- 
son, 20  Beav.  324;  Gardner  v.  Rowe,  2  Sim.  &  Stu.  346. 

(d)  \  6  (c). 


the  convey- 
ance. 


BANKRUPTCY. 


Bk.  IV. 
Chap.  4. 
Sect.  1. 


Conveyances,  tees  (/). 


an  assignment  was  made,  it  may  be  impeached  for 
fraud  under  the  statute  of  13  Eliz.  c.  5  (e);  or  be  in- 
validated  by  the  relation  back  of  the  title  of  the  trus- 


&c.,  by  part- 
ners. 


Conveyance 
by  one  part- 
ner in 
trust  for 
creditors  of 
firm. 


[*632] 


The  foregoing  doctrines  are  of  considerable  import- 
ance to  partners  ;  for  even  if  an  assignment  is  intended 
to  be  executed  by  all  the  partners,  and  it  is  in  fact  exe- 
cuted by  one  of  them  only,  still  its  execution  by  that 
one  may  be  an  act  of  bankruptcy  on  his  part  (g). 
Moreover,  if  all  the  partners  execute  the  deed,  and  one 
of  them  only  becomes  bankrupt,  the  deed  is  avoided  as 
to  all  of  them  (/i).  Again,  if  partners  assign  all  their 
property  to  a  person  who  undertakes  to  pay  their  debts, 
they  thereby  commit  an  act  of  bankruptcy  (i).  So,  if 
partners,  have  resolved  to  stop  payment,  and  they  give 
cheques  to  particular  creditors  with  a  view  to  prefer 
them,  that  amounts  to  a  fraudulent  preference  and  an 
act  of  bankruptcy  on  the  part  of  the  firm  (k)  ;  unless 
the  payments  are  protected  under  §  49  already  noticed. 

But  a  conveyance  by  one  partner  of  all  his  separate 
property  to  a  trustee,  upon  trust  for  sale  and  payment 
of  the  debts  of  the  firm,  is  not  an  act  of  bankruptcy  if 
made  bond  fide  for  the  purpose  of  relieving  the  firm  from 
its  difficulties,  and  of  enabling  it  to  carry  on  its  busi- 
ness, and  if  it  is  not  made  for  the  purpose  of,  and  has 
not  in  fact  the  effect  of,  defrauding  the  separate  cred- 
itors of  the  assignor  (Z).  And  it  is  apprehended  *  that 
a  conveyance  by  a  firm  of  all  its  joint  estate  would  not 
be  an  act  of  bankruptcy  if  the  separate  creditors  of  the 
partners  were  not  prejudiced  (ra).  But  a  mortgage  of 
joint  estate  in  favour  of  separate  creditors  will  be  a 
fraud  on  the  joint  creditors,  and  therefore  an  act  of  bank- 


(e)  See,  as  to  this,  Ex  parts  Chaplin,  26  Ch.  D.  319;  Ex  parte 
Games.  12  Ch.  D.  314;  Allen  v.  Bonnett,  5  Ch.  577;  Marks  ?>. 
Feldman,  L.  R.  5  Q.  B.  275;  Jones  v.  Harber,  L.  R.  6  Q.  B.  77; 
Hassel  v.  Simpson,  1  Bro.  C.  C.  99,  better  reported  in  1  Dougl. 
89,  note,  under  the  name  of  Hassells  v.  Simpson;  Pulling  v. 
Tucker,  4  B.  &  A.  382;  Ex  parte  Sparrow,  2  De  G.  M.  &  G.  907; 
Ex  parte  Taylor,  5  ib.  392;  Oswald  v.  Thompson,  2  Ex.  215;  Ex 
parte  Thomas,  De  G.  612;  Ex  parte  Jackson,  ib.  609. 

(/)  Under  $  43  of  the  act,     See  infra,  %.  2. 

(g)  See  Bowker  v.  Burdekin,  11  M.  &  W.  128. 

(Aj  See  Ex  parte  Addison,  3  Mon.  &  A.  434. 

(i)  Ex  parte  Zwilchenbart,  3  M.  D.  &  D.  671.  See,  too,  Tur- 
quand  v.  Vanderplank,  10  M.  &  W.  180. 

(fc)  Exparie  Simpson,  De  Gex,  9 ;  Bevan  v.  Nunn,  9  Bing.  107. 

(I)  Abbott  v.  Burbage,  2  Bing.  N.  C  444 ;  and  see  Berney  v. 
Davison,  1  Brod.  &  B.  408,  and  Berney  v.  Viner,  ib.  482,  and  the 
next  note. 

(m)  See  as  to  this,  $  4,  cl.  1  (a),  and  Ex  parte  Safiery,  4  Oh.  D. 
555. 
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ruptcy  if  the  joint  estate  is  insolvent  (n)  ;  and  a  inort-  Bk.  IV. 
gage  by  a  partner  of  his  separate  estate  in  favour  of  ^hi*p-  4- 

joint  creditors  would,  it  is  apprehended,  be  equally  in-         ' 

valid  if  it  prejudiced  his  separate  creditors. 

An  ordinary  conveyance  or  assignment  by  one  partner  Conveyances 
to  another  is  not  (with  reference  to  the  present  sub-  from  one 
ject)  distinguishable  from  any  other  conveyance  or  as-  Par*ner  to 
signment.  But  as  each  partner  has  a  lien  on  the  part- 
nership property  for  what  is  due  from  the  firm  to  him 
as  a  partner,  it  has  been  held  that  a  bond  fide  assign- 
ment by  one  partner  of  all  his  share  and  interest  in  the 
partnership  assets  to  his  co-partner,  upon  trust,  first, 
to  pay  the  partnership  debts,  secondly,  to  retain  what 
is  due  to  himself  from  the  firm,  and  thirdly,  to  divide 
the  surplus  between  the  partners,  does  not  constitute  an 
act  of  bankruptcy  on  the  part  of  the  assignor,  although 
he  may  have  had  little  other  property  than  that  com- 
prised in  the  assignment  (o).  Such  an  assignment  does 
not,  in  fact,  do  more  than  enable  the  assignee  to  work 
out  the  lien  which  he  had  previously  to,  and  inde- 
pendently of,  the  assignment,  and  is  not  within  the 
words  of  §  4,  cl.  1  (a). 

In  order  to  sustain  a  joint  adjudication  against  two  Rules  as  to 
or  more  persons,  it  is  necessary  that  some  act  of  bank-  J°in.t  adjud- 
ruptcy  shall  have  been  committed  by  each  of  them  (p).  icatlons- 
But  it  is  not  requisite  that  they  should  all  have  com- 
mitted an  act  of  bankruptcy  of  the  same  kind.     Thus, 
it  will  be  sufficient  if  one  has  departed  the  realm  with 
intent  to  defraud  his  creditors,  and  another  has  kept 
.his  house  to  avoid  them,  and  a  third  has  lain  in  gaol 
for  debt,  and  so  on  (q).     But  if  a  joint  act  of  bank- 
ruptcy is  relied  *  upon,  all'the  partners  must  be  proved  [  *  633] 
to  have  concurred  in  it  (r). 

An  act  of  bankruptcy  committed  by  one  partner  will  Act  of  hank- 
not  amount  to  an  act  of  bankruptcy  on  the  part  of  his  ruptcy  com- 

co-partners,  unless  it  can  be  shown  to  have  been,  in  mitted  J>y 

•    i  ,-,     •  n  i  •         mi  r.  one  partner 

point  of  fact,  their  act  as   well   as   his.     The  case  of  oniy_ 

Mills  v.  Bennett  (s)  is  a  strong  instance  of  this  ;  there  Mills  v. 

. Bennett. 

(n)  Exparte  Snowball,  7  Ch.  534. 

(o)  See  Payne  v.  Hornby,  25  Beav.  280,  where  the  assignor  was 
a  surviving  partner,  and  the  assignee  the  executor  of  his  deceased 
partner. 

(p)  Beasley  v.  Beasley,  1  Atk.  97  ;  Mills  v.  Bennett,  2  M.  &  S. 
556  ;  Allen  v.  Hartley,  4  Doug.  20  ;  Button  v.  Morrison,  17  Ves. 
193  ;  Hogg  v.  Bridges,  8  Taunt.  200. 

(q)  Watson  on  Part.  248. 

(r)  See  the  cases  in  the  next  note. 

(s)  2  M.  &  S.  556,  See,  too.  Ex  parte  Elaine,  12  Ch.  D.  522  ; 
Exparte  Mayor,  19  Ves.  543  ;  Exparte  Addison,  3  De  G.  &S.  580. 
*  22  LAW  OF  PARTNERSHIP. 
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Time  of 
commission 
of  the  act  of 
bankruptcy. 

Dormant 
pgrtners. 


one  of  three  bankers  resided  at  the  bank,  and  alone  con- 
ducted the  business  of  the  firm,  his  co-partners  residing 
at  a  distance.  The  resident  and  acting  partner  absented 
himself  from  the  bank,  shut  it  up,  and  stopped  pay- 
ment, and  it  was  held  that  this  was  not  sufficient  to 
support  a  joint  adjudication  against  the  three  partners. 

In  order  to  support  a  joint  adjudication  against  all 
the  members  of  a  firm,  each  must  have  committed  an 
act  of  bankruptcy  during  the  continuance  of  a  joint 
debt  (t). 

A  dormant  partner  may  be  either  included  in  an  ad- 
judication against  the  firm  (M),  or  be  adjudged  bank- 
rupt on  a  petition  against  him  separately  (x).  The 
same,  it  is  apprehended,  is  true  of  nominal  partners  (y). 


Who  may 
petition. 


[  *  634] 


2.   The  petitioning  creditor's  debt. 

The  petitioning  creditor  may  be  an  ordinary  individ- 
ual, or  a  company  empowered  to  sue  and  be  sued  by  a 
public  officer  (z),  or  a  corporation  (a),  e.  g.,  a  registered 
company  (b). 

An  unincorporated  company  may  petition  against 
one  of  its  shareholders  (c).  So  the  trustee  of  a  friendly 
society  may  *  petition  against  a  member,  in  respect  of  a 
debt  owing  by  the  member  to  the  society  (d). 

If  a  single  individual  petitions,  the  debt  in  respect  of 
which  he  petitions  must  be  owing  to  him  solely,  and 
not  to  him  and  others  jointly  (e).  When,  however,  a 
firm  petitions,  the  petition  need  only  be  signed  by  one 
of  the  partners  (/).  If  one  member  of  a  firm  is  bank- 


(<)  See  Ex  parte  Bamford,  15  Ves.  449  ;  Ex  parte  Dewdney,  ib. 
495. 

(«)  As  in  Exparte  Lodge  and  Fendal,  1  Ves.  J.  166. 

(x)  As  in  Ex  parte  Hamper,  17  Ves.  403. 

(y)  Exparte  Murton,  1  M.  D.  &D.  252,  is  an  example  of  an 
adjudication  against  a  firm  of  two,  one  of  whom  was  only  liable 
to  third  persons,  in  consequence  of  his  having  held  himself  out 
as  a  partner. 

(z)  Bank.  Rules,  1886,  rule  258.  As  to  the  old  law,  seeGuthrie 
v.  Fisk,  3  B.  &  C.  178.  As  to  the  mode  of  describing  him,  see 
Exparte  Torkington,  9  Ch.  298. 

(a)  46  &  47  Viet.  c.  52,  |  168,  "Person."     Ex  parte  Collins, 
De  Gex,  381  ;  Exparte  Sneyds,  1  Moll.  261. 

(b)  Re  Calthrop,  3  Ch.  252. 

(c)  See  Ex  parte  Hall,  Mon.  &  Ch.  365. 

(d)  Hope  v.  Meek,  10  Ex.  829. 

(el  Buckland  v.  Newsame,  1  Taunt.  477. 

(/)  46  &  47  Viet.  c.  52,  \  115,  and  form  10  in  Sched.  to  the 
Bank.  Rules,  1 886,  and  as  to  the  affidavit  in  support,  see  rules 
149  to  151,  and  form  12. 
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rupt  his   trustee    should  be  a  co-petitioner  with  the  Bk.  IV. 
solvent  partners  (g).  Chap.  4. 

The  amount  of  the  aebt  due  to  the  petitioning  cred- !_ 


itor  or  creditors  must  be  50Z.  at  least  (ft);  and  if  the  Amount  of 
debt  is  secured,  the  security  must  be  given  up  or  its  petitioning 
value  must  be  estimated  and  deducted,  and  the  petitioner  ^ditor's 
must  give  it  up,  if  required,  at  its  estimated  value  (i). 
A  debt,  however,  of  50?.  bought  up  for  less  than  that 
sum  is  sufficient  in  amount  (k). 

By  the  Bankruptcy  Act,  1883,  §  6,  cl.  1  (6),  the  peti-  Nature  of 
tioning  creditor's  debt  must  be  a  liquidated  sum  pay-  debt- 
able  either  immediately  or  at  some  certain  future  time. 

A  debt  proved  under  a  former  bankruptcy  will  sup- 
port a  second  adjudication,  the  object  of  which  is  to 
impeach  transactions  not  impeachable  under  the  first  (1).  * 

Even  where  a    person  is  a  creditor  to   a  sufficient  Circum- 
amoant,  where  his  debt  has  accrued  at  the  proper  time,  stances 
and  where  the  debtor  has  committed  an  act  of  bank-  ""jhich  pre- 
ruptcy,  there  may  be  circumstances  which  preclude  the  creditor 
creditor  from  obtaining  adjudication  against  his  debtor,  from  peti- 
For  example,  the  creditor  may  be  an  alien  enemy,  as  tioning. 
where,  though  a  British  subject,  he  is  residing  and  trad- 
ing in  an  enemy's  country  without  license  (m);  or,  the 
creditor  may  rely  on  an  act  of  bankruptcy,  to  which  he 
has  himself  been  privy,  as  where  the  debtor  has  assigned 
all  his  property  in  trust  for  his  creditors,  and  the  pe-       « 
titioner  is  a  creditor  who  is  bound  by  such  *  assign-  [  *635] 
ment  (n)',  in  such  cases  as  these,  an  adjudication  at  his 
instance  cannot  be  supported. 

A  partner  who  is  a  creditor  of  his  co-partner,  may  Petition  by 
petition  for,  and  obtain  a  receiving  order   against  his  one  partner 
co-partner  (o).      This  is  clear,   from  many  cases,  of  aSainst 
which  Ex  parte  Notley  (p)  may  be  taken  as   a  type.  ^° 
There  the  petitioning  creditor  had  lent  the  bankrupt  a  Notley  ^ 
sum  of  money  upon  the  terms  of  receiving  interest  at 
5Z.  per  cent.,  and  a  share  in  the  net  profits  of  the  bank- 
rupt's business,  so  long  as  the  principal  remained  un- 
paid ;  repayment  of  the  principal  and  interest  was  se- 


0)  Ex  parte  Owen,  13  Q.  B.  D.  113. 

(h)  46  &  47  Viet.  c.  52,  \  6  (1,  a). 

(i)  Ib.  \  6  (2). 

(fc)  Doe  v.  Ingelby,  14  M.  &  W.  91. 

(0  Ex  parte  Wieland,  5  Ch.  486. 

(m)  McConnell  v.  Hector,  3  Bos.  &  P.  113. 

(n)  Ex  parte  Payne,  De  Gex,  534. 

(o)  See,  in  addition  to  the  cases  noticed  in  the  text,  Windham 
v.  Paterson,  2  Eose,  466  ;  Ex  parte  Nokes.  and  Exparte  Maberley, 
1  Mont,  on  Part.,  note  N.,  p.  62. 

(p)  1  Mon.  &  Ayr.  46. 
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Ex  parte 
Richardson. 


Ex  parte 
Gray. 

[  *  636] 


Improper 
petitions  by 
one  partner 
against  his 
co-partner. 


cured  by  a  bond  and  a  judgment.  The  principal  so  lent, 
together  with  some  arrears  of  interest  thereon,  consti- 
tuted the  petitioning  creditor's  debt,  and  it  was  held 
sufficient;  for  although  the  borrower  and  the  lender  were 
liable  to  strangers  as  if  they  were  partners,  the  debt  in 
question  had  nothing  to  do  with  the  partnership  ac- 
counts, and  might  have  been  recovered  by  action  at 
law.  Again,  in  Ex  parte  Richardson  (g),  two  brothers, 
Henry  and  William,  had  been  partners,  and  had  dis- 
solved partnership.  On  the  dissolution,  the  accounts 
were  taken,  and  the  firm  was  found  debtor  to  William 
in  1000/.  and  upwards.  Henry  continued  the  business, 
without  paying  off  what  was  due  to  his  brother,  and 
borrowed  from  him  from  time  to  time  other  monies, 
which  were  placed  to  William's  credit  in  his  account 
with  the  late  firm.  William  petitioned  for  an  adjudi- 
cation against  Henry,  and  was  held  to  have  a  sufficient 
debt  (r). 

But,  in  order  that  a  debt  may  be  sufficient  to  support 
a  petition  for  a  receiving  order,  the  debt  must  be  one 
to  which  there  i's  no  equitable  defence.  This  was  so 
under  the  previous  statutes,  as  is  shown  by  Ex  parte 
Gray  (s),  where  the  petitioner  was  not  the  creditor 
partner  himself,  but  his  trustee.  Hodges  *  and  Gray 
were  partners.  Hodges  had  brought  in  1000?.  as  his 
share  of  the  partnership  capital,  and  had  lent  Gray 
1000Z.,  which  he  brought  in  as  his  share.  Gray  had  cov- 
enanted with  Hodges  to  repay  him  this  sum  with  inter- 
est ;  and,  as  a  further  security  Gray  had  executed  a 
mortgage  to  a  trustee  for  Hodges,  and  had  covenanted 
with  the  trustee  to  pay  him  the  same  sum  with  interest. 
Hodges  had  filed  a  bill  for  a  dissolution  of  partnership, 
and  for  an  account.  His  trustee  then  petitioned  for, 
and  obtained  an  adjudication  of  bankruptcy  against 
Gray  ;  but  the  adjudication  was  annulled,  on  the  ground 
that  Hodges,  having  filed  a  bill  for  an  account,  would 
not  have  been  allowed  to  sue  for  the  1000Z.  at  law,  and 
that  his  trustee  was  in  no  better  position  than  himself. 

In  connection  with  this  subject,  it  may  be  observed 
that  under  the  older  statutes,  although  one  partner 
might  have  obtained  an  adjudication  of  bankruptcy 
against  his  co-partner,  still,  if  it  appeared  that  the  real 


(q)  3D.  & Ch.  244. 

(r)  In  this  case  there  was  a  sufficient  debt  irrespectively  of  the 
balance  found  due  to  William  on  the  dissolution,  but  the  brothers 
treated  the  loans  made  subsequently  as  if  made  to  the  late  firm. 

(«)  2  Mon.  &  A.  283.  See,  also,  Ex  parte  Page,  1  Gl.  &  Jam. 
100  ;  Hope  v.  Meek,  10  Ex.  842. 
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object  of  the  petitioner  was  to  dissolve  the  partnership,  Bk.  IV. 
and  that  an  adjudication  of  bankruptcy  was   not   re-  9ha,p'14' 

quired  for  any  other  purpose,  the   adjudication  would . ! 

be  annulled  (t).  So  it  would  if  it  had  been  obtained 
on  the  petition  of  a  creditor  acting  at  the  instigation  of 
one  of  the  partners  ;  and  whether  the  adjudication  was 
against  the  whole  firm,  or  one  only  of  its  members,  was 
immaterial  (M).  It  is  apprehended  that  under  the 
Bankruptcy  Act,  1883,  the  Court  will  also  dismiss  a 
petition  or  annul  a  receiving  order  on  similar  grounds  (x). 

*3.   Of  joint  and  separate  adjudications.  [*637] 

A  debt  owing  by  one  partner  only  will  not  support  a  Joint  debt 
joint  adjudication  against  him  and  his  co-partners  (?/);  will  support 
but,  a  debt  owing  bv  all  the  partners  of  a  firm  is  suf-  a  separate 
,..'  I'j-j-i-  •     j.  adjudication, 

ficient  to  support  an  adjudication  against  any  one  or 

more  of  them  (z) ;  and  probably,  a  debt  owing  by  several 
persons  jointly  will  support  an  adjudication  against 
any  one  or  more  of  them,  although  they  may  not  be  all 
the  members  of  a  firm,  or  indeed  partners  at  all  (a). 

Where  a  receiving  order  is  made  against  a  firm,  the 
joint  and  separate  creditors  are  collectively  convened 
to  the  first  meeting  of  creditors  (6).  The  trustee  ap- 
pointed by  the  joint  creditors  is  the  trustee  of  the 
separate  estate  (c).  If  two  or  more  members  of  a  firm 
constitute  a  separate  and  independent  firm,  the  creditors 
of  such  firm  are  deemed  to  be  a  separate  set  of  cred- 


((]  Ex  parte  Christie,  Mont.  &  Bl.  314  ;  Ex  parte  Browne,  1 
Rose,  151 ;  Ex  parte  Johnson,  2  M.  D.  &  D.  678  ;  Exparie  Phipps, 
3  ib.  505.  But  see  Ex  parte  Upfill,  1  Ch.  439. 

(u]  See,  in  addition  to  the  cases  just  cited,  Ex  parte  Hall,  3 
Deac.  405  ;  Ex  parte  Bourne,  2  Gl.  &  J.  137  ;  Ex  parte  Harcourt, 
2  Rose,  214,  215  ;  Ex  parte  Gallimore,  ib.  434.  InExparteH3&sh, 
12  Jur.  494,  Ex  parte  Parkes,  3  Deac.  31,  and  Ex  parte  Wilbran, 
alias  Wilbeam,  5  Madd.  T,  and  Buck,  459,  the  Court  refused  to 
supersede  the  commission,  not  being  satisfied  that  it  had  been 
obtained  with  an  improper  object.  See.  also,  Ex  parte  Upfill,  1 
Ch.  439.- 

(x)  See  Ex  parte  Griffin,  12  Ch.  D.  480  ;  Ex  parte  Harper,  20  ib. 
685.  As  to  annulling  on  equitable  grounds,  see  Ex  parte  Clax- 
ton,  7  Ch.  532  ;  and  as  to  injunctions  to  restrain  proceedings  in 
bankruptcy,  see  Attwood  ?».  Banks,  2  Beav.  192  ;  Perry  v.  Walker, 
1  Y.  &  C.  C.  672  ;  Pirn  v.  Wilson,  2  Ph.  653. 

(y)  See  Ex  parte  Clarke,  1  D.  &  C.  544. 

(z)  46  &  47  Viet.  c.  52,  \  110.  See,  as  to  members  of  com- 
panies empowered  to  sue  and  be  sued  by  public  officers,  Davison 
v.  Farmer,  6  Ex.  242,  overruling  Ex  parte  Wood,  1  M.  D.  &D.  92. 

(a)  See  Ex  parte  Chambers,  2  M.  &  A.  440. 

(b)  Bank.  Rules.  1886,  r  265. 

(c)  Ib.  r.  268. 
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itors,  and  are  on  the  same  footing  as  the  separate  cred- 
itors of  any  individual  member  of  the  firm  (d). 

Partners  who  are  dormant  or  who  are  nominal  merely, 
maybe  adjudicated  bankrupt  (e).  But  there  seems  to 
be  a  difficulty  in  supporting  a  joint  adjudication  against 
several  partners,  one  of  whom  is  dormant  and  is  only 
entitled  to  a  share  of  the  profits  ;  for  in  such  a  case 
there  is  no  joint  property  to  administer  (/).  Where 
all  the  partners  save  one  are  dead,  the  survivor  can  bo 
made  bankrupt  ;  and  although  all  the  joint  property 
may  in  one  sense  be  vested  in  him  by  survivorship,  a 
petition  filed  against  him  alone  before  his  co- partners 
died,  will  not  be  superseded  in  favour  of  a  petition  filed 
against  him  alone  since  their  death  (g), 

*  Where  a  debtor  by  or  against  whom  a  bankruptcy 
petition  has  been  presented  dies,  the  proceedings  are 
continued  as  if  he  were  alive,  unless  the  Court  other- 
wise orders  (/i).;  and  if,  after  the  filing  of  a  petition 
against  several  persons,  one  of  them  dies,  an  adjudi- 
cation may  be  made  against  the  survivors  ;  or  if  an 
adjudication  has  already  been  made  against  them  and 
the  deceased,  it  will  be  amended  (*'). 

Where  there  are  two  distinct  firms,  a  major  and  a 
minor  firm,  a  creditor  of  the  latter  only  may  obtain  a 
joint  adjudication  against  all  the  persons  who  compose 
it  ;  although  their  co- partners  in  the  major  firm  can- 
not be  included  in  the  same  adjudication  (J).  If, 
however,  the  major  firm  is  adjudicated  bankrupt,  this 
involves  the  bankruptcy  of  the  minor  firm  ;  and  its 
creditors  can,  therefore,  obtain  payment  of  their  debts 
under  the  adjudication  against  the  major  firm,  although 
they  could  not  have  procured  such  adjudication  (k). 

Formerly  it  was  the  practice  for  the  creditor  of  a 
firm  of  several  partners  to  take  out  separate  commis- 
sions against  each  partner,  as  well  as  a  joint  commission 
against  the  whole  firm  ;  the  object  being  to  distribute 

(d)  Ib.  r.  269. 

(e)  See  Ex  parte  Matthews,  3  V.  &  B.  125  ;  Ex  parle  Hamper, 
17  Ves.  403.     Dormant  partners  may  be  omitted,   see    Ex  parte 
Benfield,  5  Ves.  424. 

(/)  See  Ex  parte  Hamper,  17  Ves.  403. 

(g)  Ex  parle  Smith,  5  Ves.  295. 

(h)  46  &  47  Viet.  c.  52,  \  108.  This  does  not  apply  to  debtors 
•who  die  before  they  are  served,  Ex  parte  Hill  and  Hymans,  19 
Q.  B.  D.  538.  . 

(i)  See  Ex  parte  Hall,  De  Gex,  332. 

(j)  Ex  parte  Chambers,  2  Mont.  &  A.  440,  and  Bernasconi  r. 
Fairbrother,  ib.  441  .  see  ib.  472. 

(k)  Ex  parte  Worthington,  3  Madd.  26.  See  Bank.  Eules, 
1886,  r.  269. 
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the  assets  of  the  firm  under  the  joint  commission,  and  Bk.  IV. 
the  separate  assets  of  each  partner  under  the  separate  Chap  4. 

commission  issued  against  him  (I).     The  modern  prac-  _f^_^_ 

tice,  however,  is  different  ;  for  now,  under  a  joint  ad- 
judication against  a  firm,  not  only  are  the  assets  of  the 
firm  distributed  amongst  its  joint  creditors,  but  the 
separate  assets  of  each  partner  are  also  distributed 
amongst  his  own  separate  creditors  (m).  Under  a  joint 
adjudication,  therefore,  everything  can  be  done  as  fully 
and  effectually  as  under  separate  adjudications  against 
all  the  members  ;  and  more  can  be  done  *  than  under  [  *  639] 
separate  adjudications  against  some  only  of  them.  For 
these,  amongst  other  reasons,  a  joint  creditor  seldom  or 
never  now  thinks  of  petitioning  for  separate  adjudi- 
cations against  all  the  partners.  If  he  is  desirious  of 
making  them  all  bankrupt,  he  petitions  for  a  joint  ad- 
judication against  the  firm  (ri). 

It  used  to  be  considered  that  a  person  who  had  been  Several 
once  made  bankrupt  was  incapable  of  being  made  bank-  adjudica- 
rupt  again  unless  he  had  obtained  a  certificate;  and  ^^  person 
that  a  second  adjudication  against   him   was    utterly 
void  (o).     But  the  correctness  of  this  view  has  been 
since  denied  ;  and  it  has  been  decided  that  the  trus- 
tees under  a  second  adjudication  against  an  uncertificated 
bankrupt  are  entitled  to  recover  property  acquired  by 
him  since  the  first  adjudication   (p).     It  is,  however, 
obvious  that  inasmuch  as  all  the  property  of  a  bank- 
rupt, until  he  has  obtained  his  order  of  discharge,  may 

(0  See  Cooke's  Bank.  Law.  13  and  14,  8th  ed.  Qu.,  how  this 
could  be  done  consistent  ly  with  the  doctrine  that  a  person  once 
made  bankrupt  cannot,  until  he  has  obtained  his  certificate,  be 
made  bankrupt  again  ?  See,  on  this  subject,  1  Mont.  Part,  notes 
K.  &  2  B.  pp.  44  and  100,  of  the  appendix. 

(m)  The  bankruptcy  of  a  firm  is  in  fact  the  bankruptcy  of  the 
individuals  composing  it  ;  see  Graham  v.  Mulcaster,  4  BingllS  ; 
Stonehouse  v.  De  Silva,  3  Camp.  399. 

(n)  In  Ex  pctrte  Gardner,  1  V.  &  B.  77,  a  creditor  of  a  firm  ob- 
tained separate  adjudications  against  all  the  partners,  but  Lord 
Eldon  evidently  disapproved  of  that  course.  But  see  Ex  parte 
Duncan,  1  Mon.  D.  &  D.  149,  and  Ex  parie  Burdikin,  2  ib.  187. 

(o)  Ex  parie  Crew,  16  Ves.  237  ;  Nelson  v.  Cherrell,  7  Bing. 
663  ;  Phillips  v.  Hopwood,  1  B.  &  Ad.  619  ;  Martin  v.  O'Hara, 
Cowp.  823  ;  Ex  parte  Proudfoot,  1  Atk.  251  ;  Ex  parie  Brown, 
and  Ex  parte  Munton,  1  V.  &  B.  60  ;  Till  v.  Wilson,  7  B.  &  C. 
690  ;  Fowler  v.  Coster,  10  ib.  427  ;  and  see  Ex  parie  Chambers, 
3  M.  &  A.  294,  and  a  note  to  Ex  parte  Welsh,  Mont.  280,  where 
all  the  cases  on  the  subject  will  be  found  collected.  See,  too,  1 
Mont.  Part,  note  K.  p.  44,  and  2  B.  p.  100.  If  there  are  two 
commissions,  and  the  first  has  never  been  acted  on,  the  second  is 
valid  ;  see  Warner  v.  Barber,  8  Taunt.  176. 

(p)  Ex  parte  Watson,  12  Ch.  D.  380;  Morgan  r.  Knight,  15  C. 
B.  N.  S.  669.  See,  also,  Exparte  Dewhurst,  7  Ch.  185. 
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Bk.  IV.  be  acquired  by  his  trustee  for  the  benefit  of  his  credit- 

Chap.  4.  orgj  a  seconci  adjudication  against  him  is  generally  of 
1  little,  if  any,  use  if  the  trustee  in  the  first  bankruptcy 
Joint  adjudi-  interferes  (g).  But  this  observation  does  not  apply  to 
cation  after  a  foe  case  of  a  partner  ;  for  in  general  it  is  much  more 
expeditious,  cheap,  aud  otherwise  advantageous  to  wind 
up  the  affairs  of  partners  under  a  joint  adjudication 
against  the  firm,  than  under  one  or  more  separate  ad- 
judications against  the  members  thereof  individually, 
f  *  640]  Consequently  joint  are  regarded  *  with  more  favour 
Annulling  than  separate  adjudications  ;  and  if  a  separate  adjudi- 
adjudication.  catioa  has  been  obtained  against  a  partner,  and  a  joint 
adjudication  is  afterwards  obtained  against  the  firm  to 
which  he  belongs,  the  Courts  will  give  effect  to  the  latter 
adjudication,  and  annul  the  former,  unless  injustice  will 
result  from  so  doing,  This  course  was  first  adopted  by 
Lord  Thurlow  in  Ex  parte  Hardcastle  (r),  and  the  ad- 
vantages of  a  more  extensive  adjudication  over  a  less 
extensive  one  were  so  great,  that  it  became  quite  a 
matter  of  course  to  annul  separate  adjudications  against 
individual  partners  where  a  valid  joint  adjudication 
against  the  firm  had  been  also  obtained  (s).  But  if  the 
joint  adjudication  was  invalid,  e.  g.,  owing  to  the  insuf- 
ficiency of  the  petitioning  creditor's  debt,  or  of  the 
evidence  showing  acts  of  bankruptcy  by  all  the  persons 
included  in  it,  or  if  there  was  no  joint  estate  worth 
mentioning,  a  prior  separate  adjudication  would  not  be 
annulled  (t).  Moreover,  although  as  a  rule,  a  sepa- 
rate adjudication  would  be  annulled  in  order  that  a 
subsequent  joint  adjudication  might  be  proceeded  with, 
this  was  only  because,  as  a  rule,  it  was  most  to  the  ad- 
vantage of  creditors  that  this  course  should  be  taken. 
The  Courts  would,  in  their  discretion,  support  which- 
ever of  several  adjudications  allowed  most  complete 

(q)  As  to  the  relative  rights  of  the  first  and  second  sets  of  truss- 
tees,  see  Ex  parte  Ford,  1  Ch.  D.  521  ;  Ex  parte  Caughey,  4  Ch. 
D.  533  ;  Ex  parte  Watson,  12  ib.  380. 

(r)  1  Cox.  397. 

(s)  Ex  parte  Pemberton,  1  M.  D.  &  D.  190.  The  cases  in  which 
joint  commissions  have  been  upheld,  and  separate  ones  super- 
seded, are  very  numerous.  The  following  are  those  most  usually 
referred  to  : — Ex  parte  Brown,  1  V.  &  B.  60  ;  Ex  parte  Rawson, 
1  V.  &  B.  160  ;.S.  C.,  Ex  parte  Masson,  1  Rose.  159  ;  Ex  parte 
Smith,  1  Gl.  &  J.  256  ;  Ex  parte,  Patchelor,  2  Rose,  26  ;  Ex  parte. 
Burdikin,  2  M.  D.  &  D.  187  ;  Ex  parte  Digby,  1  Deac.  347.  As 
to  consolidating  the  proceedings  under  petitions  for  joint  and 
separate  adjudications  respectively,  see  Ex  parte  Mackenzie,  20 
Eq.  758. 

(0  Ex  parte  Roberts-,  1  Madd.  72  ;  Be  Beale,  2  Dru.  &  War. 
566  ;  Ex  parte  Rennick,  12  Jur.  996. 
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justice  to  be  done,  and  annul  all  the  others   (w);  and  Bk.  IV. 
instances  are  not  wanting  in  which  joint   adjudications  Chap.4.Sect. 

have  been  annulled,  and  separate  ajdudications  allowed  — 

to  proceed  (x).     In  Re  O'Reardon  one  of  two  partners  Re  O'Rear- 
was  adjudicated  bankrupt   in  England  and  the  other  clon- 
was  adjudicated  bankrupt  in  Ireland  ;  both  were  then 
jointly  adjudicated  *  bankrupt  in  Ireland  :  most  of  the  [  *641] 
joint  creditors,   and  a  considerable  part  of    the  joint 
estate  were  in  England.     The  Court  in  England  de- 
clined to  order  the  joint  assets  to  be  remitted  to  Ireland 
for  distribution  there  (y). 

Again,  where  two  firms  having  a  common  partner  were  Bankrupt 
both  adjudged  bankrupt,  in  which  case  the  common  firms 
partner  was  adjudged  bankrupt  twice  over,  the  latest  of 
the  adjudications  was  superseded  as  to  him  (2;)  It  was 
at  one  time  doubted  whether  this  could  be  done  (a); 
biit  that  doubt  was  long  ago  removed,  and  there  is  a 
case  in  which  an  unwilling  purchaser  was  compelled  to 
take  an  estate,  the  title  to  which  depended  on  this  very 
point  (aa). 

Where  a  separate  adjudication  had  been  made,  and  a  Supporting 
joint  adjudication  was   afterwards  petitioned  for,  but  one.  adjudi- 
there  was  no   sufficient  evidence  to  support  it  without  cation  j5/ 
having  recourse  to  what  had  been  proved  in  the  matter  fu  ailother! 
of  the  separate  adjudication,  use  was  made  of  what  had 
been  so  proved,  and  the  evidence  given  in  support  of 
the  separate  adjudication  was  ordered  to  be  produced 
in  order  that  a  joint  adjudication  might  be  made  (6). 
When  a  separate  adjudication  against  one  partner  was 
annulled  in  favour  of  a  joint  adjudication  against  him 
and  his  co-partners,  it  was  usually  expressly  declared 
in  the  annulling  order  (c)  that  all  sales  under  the  first 
bankruptcy  should  be  confirmed  and  carried  into  execu- 
tion by  the  assignees  under  the  second;  that  the  proofs 

(u)  Exparte  Crew,  16  Ves.  237  ;  Ex  parte  Eawson,  1  V.  &  B. 
163  ;  XejrarteCridland,  2  Rose,  164. 

(x)  Exparte  Rowlandson,  1  Rose*  89  ;  and  see  Exparte  Cutten, 
Buck,  68  ;  Ex  parte  Hamper,  17  Ves.  403.  See,  too,  the  last  note 
but  one. 

(y)  Be  O'Reardon,  9  Ch.  74. 

(e)  Exparte  Coleman,  Mon.  &  McAr.  15;  Exparte  Bygrave,  2 
Gl.  &.  Jam.  391. 

(a)  Exparte  Burlton,  2  Gl.  &  Jam.  344. 

(aa)  Burlton  v.  Wall,  Tarn.  113. 

(6)  Exparte  Sharp,  2  Mon.  D.  &  D.  350;  Exparte  Harrison,  2 
Gl.  &  J.  135.  Exparte  Burdekin,  1  Dea«.  57,  is,  however,  op- 
posed to  these. 

(c)  See  the  precedents  in  Ex  parte  Mason  or  Rawson,  1  Rose, 
428;  Re  Colbeck,  Buck,  54;  Ex  parte  Digby,  1  Deac.  347;  Ex 
parte  Ravenscroft,  4  ib.  172. 


714  BANKRUPTCY. 

Bk.  IV.  of  debts  under  the  first  should  be  considered  as  if  they 

Chap.  4.          ka(j  been  made  under  the  second  (d);  that  all  creditors 

Slpf't"     J  \       /  - 

'  should  be  admitted  to  prove  under  the  second  bank- 
ruptcy; that  distinct  accounts  of  the  joint  and  separate 
estates  should  be  kept;  that  the  assignees  in  the  first 
bankruptcy  should  account  to  those  in  the  second  for 
assets  possessed  under  the  first,  and  should  allow  ac- 
[  *  642]  tions  to  *be  brought  in  their  names  by  the  assignees 

under  the  second  bankruptcy. 

Costs  of  The  costs  of  annulling  a  separate,  in  order  to  give 

annulling.       effect  to  a  joint,  adjudication,  were  usually  borne  by  the 

joint  estate  (e). 

Annulling  The  fact  that  the  bankrupt  had  obtained  his  order  of 

after  cer-         discharge  under  an  adjudication  did  not   prevent  such 
tificate.  adjudication  from  being  annulled  (/).. 

Staying  Where,  in  consequence  of  what  had  been  done  under 

proceedings    an  adjudication,  it  was  inexpedient  to  annul  it,  the  prac- 
annulline       ^ce  was  no*  ^°  annu^  but  to  impound  it,  and  to  stay  all 

further  proceedings  under  it  (g). 

Legality  of         The  power  to  annul  a  prior  adjudication,  and  to  give 
annulling       effect  to  a  subsequent  one,  was  not  so  clearly  established 
one  adjudi-     a^   jaw    as    j^  was  jn   bankruptcy   and  in  equity  (ti). 
eive^ftect  to  Hence,  an  injunction  to  restrain  the  production  at  law 
another.          of  evidence  to  show  the  existence  of  the  annulled  bank- 
ruptcy, would,  if  necessary,  be  granted  (i).     However, 
in  one  case  where  an  action  was  brought  by  assignees, 
and  a  verdict  was  obtained  by  them,  but  a  petition  for 
superseding  their  commission  was  pending,  the  Court 
of  King's  Bench,  on  the  application  of  the  defendant, 
stayed  execution,  and  ordered  that  the  amount  recov- 
ered should  be  paid  into  Court  (fc). 

Modern  It  has  been  considered  desirable  thus  to  refer  to  the 

practice. 

(d)  See  Expnrle  Bateson,  1  M.  D.  &  D.  500. 

(e)  Exparte  Duncan,  1  M.  D.  &  D.  149;  Ex parte  Burdikin,ib. 
531;  Exparte  Sharp,  2  ib.  531;  Ex  parte  Peat,  ib.  788.     See.  too, 
Ex  parte  Morris,  10   Jur.  1018,    where  an   invalid   adjudication 
against  three  persons  was  annulled  to  give  effect  to  a  subsequent 
adjudication  against  two  of  them. 

(/)  Ex  parte  Cutten,  Buck,  68;  Exparte  Rowlandson,  1  Rose, 
89;  Exparte  Gillam.  2  Cox,  193;  Exparte  Poole,  ib.  227. 

(<;)  See  Ex  parte  Tobin,  1  V.  &  B.  308;  Exparte  Rowlandson, 
1  Rose,  416;  Re  Colbeck,  Buck,  54;  Exparte  Digby,  1  Deac.  347; 
Ex  parte  Ravenscroft,  4  Deac.  172;  Ex  parte  Lister,  3  ib.  516. 

(h)  Buttw.  Bilke,  4  Price,  241;  and  2  Rose,  171  note,  and  see 
Lord  Eldon's  observations  in  Ex  parte  Lees,  16  Ves.  472,  and  in 
Exparte  Cridland,  2 Rose,  167;  and  see  1  Mont.  Part.  51  and  52, 
notes. 

(i)  Exparte  Thompson,  1  Rose,  285.  The  fact  that  an  adjudi- 
cation has  been  annulled,  can  now,  it  is  apprehended,  be  set  u|, 
as  defence  without  difficulty. 

(k)  Hodgiuson  v.  Travers,  1  B.  &  C.  257. 
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former  practice,  because,  although  the  Bankruptcy  act,  Bk.  IV. 
1883,  does  not  contain  any  express  provision  for  annull-  Chap.  4. 

ing  or  superseding   *  a  separate  in   favour  of  a  joint         ' 

adjudication,   circumstances   may    arise   which   render  [  *  643] 
suet  a  proceeding  desirable;  and  as  the  old  practice  is 
preserved,  the  previously  established  rules  on  this  sub- 
ject will  probably  not  be  disregarded  (I). 

Under  the  Bankruptcy  act,  1883,  an  adjudication  may  Grounds  for 
be  annulled  if  the  Court  is  of  opinion  that  the  debtor  annulling  an 
ought  not  to  have  been  adjudged  bankrupt,  or  if  his  adjudication, 
debts  have  been  paid  in  full  (ra);  but  no  other  ground 
for  annulling  an  adjudication  is  expressly  mentioned. 
But  the  general  power  to  stay  and  consolidate  proceed- 
ings is  probably  sufficient  for  most  if  not  all  practical 
purposes  (n).    • 

The  consequences  of  annulling  an  adjudication  are 
stated  in  §  35  (2)  to  be  as  follows: — 

\  35. — (2.)  Where  an  adjudication  is  annulled  under  this  sec-  Conse- 
tion  all  sales  and   dispositions  of  property  and  payments  duly  quences  ot 
made,  and  all  acts  theretofore  done,  by  the  official  receiver,  trus-  annulling  of 
tee,  or  other  person  acting  under  their   authority,   or  by  the  ^u  . 
Court,  shall  be  valid,  but  the  property  of  the  debtor  who  was  ad- 
judged bankrupt  shall  vest  in  such  person  as  the  Court  may  ap- 
point, or  in  default  of  any  such  appointment  revert  to  the  debtor 
for  all  his  estate  or  interest  therein  on  such  terms  and  subject  to 
such  conditions,  if  any,  as  the  Court  may  declare  by  order  (o). 

By  the  Bankruptcy  act,  1883,  §  106,  it   is   enacted 
that 

Where  two  or  more  bankruptcy  petitions  are  presented  against  Consolida-   • 
the  same  debtor  or  against  joint  debtors,  the  Court  may  cousoli-  tion  of  pro- 
date  the  proceedings,  or  any  of  them,  on  such  terms  as  the  Court  ceedmgs. 
thinks  fit. 

It  is  therefore  to  be  inferred  that,  under  the  present 


(/)  See  Bank  Rules,  1886,  r.  353;  Exparte  Claxton,  7  Ch.  532; 
and'  infra,  p.  666. 

(m)  46  &  47  Viet.  c.  52,  g  35. 

(n)  See  \\  106,  109;  and  as  to  annulling  and  adjudication  ob- 
tained maid  fide  to  dissolve  a  partnership,  see  ante,  p.  636. 

(o)  See,  on  the  corresponding  section  of  the  Act  of  1869,  West 
v.  Baker,  1  Ex.  D.  44;  Bailey  r.  Johnson,  L.  R.  7  Ex.  263,  and 
6  ib.  269.  Under  the  old  law  the  effect  of  annulling  an  adjudi- 
cation depended  upon  the  cause  for  which  it  was  annulled.  If 
annulled  upon  the  ground  that  it  ought  never  to  have  been  made, 
then,  speaking  generally,  everything  done  under  it  was  invalid; 
but  if  annulled  upon  some  other  ground,  then  the  annulment 
had  no  retrospective  effect.  See  Smallcombe  r.  Olivier,  13  M.  & 
W.  77;  and  Buck,  260,  in  the  note.  Compare  Ex  parte  Milner, 
19  Ves.  204;  Gould  v.  Shoyer,  6  Bing.  738. 
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Bk.  IV.          as  under  the  old  law,  if  separate  adjudications  are  ob- 
Chap.  4.          tained  *  against  all  the  members  of  a  tirm,  the  sepa- 

I^J_J rate  adjudications  may  be  consolidated  and  prosecuted 

[  *644]  as  if  there  were  a  joint  adjudication  (p);  and  if  there 
is  also  a  joint  adjudication,  an  order  may  be  obtained 
consolidating  them  all,  and  staying  further  proceedings 
under  the  separate  adjudications  (q).  So,  if  two  firms 
are  separately  adjudged  bankrupt,  the  two  adjudica- 
tions will  be  consolidated  and  prosecuted  as  one,  if  so 
to  do  will  be  for  the  benefit  of  the  creditors  of  both 
firms  (r). 

By  the  Bankruptcy  act,  1883,  it  is  also  enacted  by  § 
112  that 

Pro      tv  Of         \  112.  Where  a  receiving  order  has  been  made  on  a  bankruptcy 
partners  to      petition  against  or  by  one  member  of  a  partnership,  any  other 
be  vested  in    bankruptcy  petition  against  or  by  a  member  of  the  same  part- 
same  trustee.  nership  shall  be  filed  in  or  transferred  to  the  Court  in  which  the 
first-mentioned  petition  is  in  course  of  prosecution,  and,  unless 
the  Court  otherwise  directs,  the  same  trustee  or  receiver  shall  be 
appointed  as  may  have  been  appointed  in  respect  of  the  property 
of  the  first-mentioned  member  of  the  partnership,  and  the  Court 
may  give  such  directions  for  consolidating  the  proceedings  un- 
der the  petitions  as  it  thinks  j  ust. 

Under  this  section  it  would  probably  be  held,  as  it 
was  under  the  older  law,  that  if  there  is  a  separate  ad- 
»  judication  against  one  partner,  and  a  joint  adjudica- 
tion against  his  co- partners,  either  with  him  or  with- 
out him,  the  joint  adjudication  will  be  ordered  to  be 
prosecuted  with  the  separate  adjudication  (s). 

4.  Choice  of  trustee. 

Separate  creditors  cannot  vote  in  the  choice  of  a 
trustee  under  a  joint  adjudication  (£);  but  joint  cred- 

(p)  Re  Gowar,  1  M.  D.  &  D.  1. 

(q)  Ex parte  Lister,  Mon.  &  Ch.  260;  Ex  parie  Mackenzie,  20 
Eq.  758. 

(r)  See  in  Harris  v.  Farwell,  13  Beav.  403;  Ex  parte  Grylls,  12 
Jur.  171,  a  firm  trading  in  one  district  was  adjudicated'  bank- 
rupt in  another  where  one  of  the  partners  resided.  The  proceed- 
ings were  removed  from  the  latter  to  the  former  district, 

(s)  See  Ex  parte  Mackenzie,  20  Eq.  758;  Ex  parte  Green,  3  De 
G.  &  J.  50;  Ex  parte  Haines,  ib  58;  Re  Simmons,  2  M.  D.  &  D. 
603.  See,  also,  the  last  note. 

(t)  Ex  parte  Parr,  18  Ves.  65;  Ex  parte  Jepson,  19  Ves.  224; 
Ex  parte  Hamer,  1  Rose,  321.  These  cases  Avere  all  decided  long 
before  the  passing  of  the  present  Bankrupt  act,  but  they  are  gen- 
erally understood  to  be  in  accordance  with  the  present  state  of 
the  law. 
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itors  are  entitled  *  to  vote  in  the  choice  of  a  trustee  un-  [  *  645] 
der  a  separate  adjudication  (u).  Bk.  IV. 

If  a  separate  is  annulled  in  favour  of  a  joint  adjudi-  Chap.  4.  Sect. 

cation,  the  separate  creditors  lose  their  right  to  vote  in  j 

the  choice  of  a  trustee  ;  but  this  has  been  decided  not  Effect  of 

to  be  a  sufficient  reason  for  preserving  the  first  adiudi-  an!lu]!in» 

,.        /    \  am  udication. 

cation  (x). 

Upon  a  joint  adjudication  against  a  firm  the  trustee 
appointed  by  the  joint  creditors  is  the  trustee  of  the 
separate  estates.  But  each  set  of  separate  creditors 
may  appoint  its  own  committee  of  inspection  ;  in  default 
of  such  appointment  the  committee  (if  any)  appointed 
by  the  joint  creditors  is  deemed  to  be  appointed  by  the 
separate  creditors  also.  See  Bank.  Rules,  1886,  r. 
268. 

Under  the  old  practice,  where  there  was  a  joint  ad-  Appointment 
judication,  and  assignees  had  been  chosen  by  the  joint  of  inspectors 
creditors  (y),  and  the  separate  creditors  of  one  of  the  thePseparate 
bankrupts  could  show  that  their  interests  required  it,  creditors, 
they  were  allowed  to  appoint  an  inspector  of  the  sepa- 
rate estate  of  the  bankrupt  in  question  ;  and  the  in- 
spector appointed  was  empowered  to  collect,  and  get  in, 
such  separate  estate,  and  to  use  the  names  of  the  as- 
signees for  that  purpose,  indemnifying  them  against 
the  costs  of  proceedings  taken  in  their  names ;  he  was 
also  directed  to  pay  what  he  received  into  such  bank  as 
the  separate  creditors  might  select ;  and  was  authorised 
to  inspect,  and  take  copies  of,  all  books  and  documents 
in  the  possession  of  the  assignees,  and  relating  to  the 
separate  estate  (z).     The  costs  of  obtaining  an  *  order  [  *  646] 
for  liberty  to  choose  an   inspector,  and  also  the  costs, 
charges,  and  expenses,  properly  incurred  by  him  in  the 
execution  of  his  duties,  were  borne  by  the  estate  to  pro- 


(w)  46  &  47  Viet.  c.  52,  Sched.  1,  1  13.  A  firm  may  vote  by 
any  of  its  members,  46  &  47  Viet.  c.  52,  \  148.  A  corporation 
votes  by  an  officer  appointed  under  its  common  seal,  ib.  Com- 
panies empowered  to  sue  by  public  officers  vote  by  them  or  by 
attorneys  appointed  by  them,  see  Bank.  Rules,  1886,  r.  245,  and 
forms,  and  r.  238;  Ex parte  Ackroyd,  1  M.  D.  &  D.  555;  and  the 
appointment  of  the  attorney  need  not  be  under  seal,  Nay  lor  v. 
Mortimore,  17  C.  B.  N.  S.  207. 

(x)  See  Ex  parte  Pachelor,  2  Rose,  26. 

(y)  Ee  Daintry,  2  M.  D.  &  D.  257,  shows  that  leave  to  appoint 
an  inspector  would  not  be  granted  before  the  assignees  were 
chosen  ;  and  Ex  parte  Holford,  ib.  485,  shows  that  liberty  to  ap- 
point an  inspector  would  not  be  refused  simply  because  there 
was  no  imputation  against  the  assignees. 

(z)  See  Ex  parte  Wright,  2  M.  D.  &  D.  434  ;  Ex  parte  Wilson,  1 
ib.  310  ;  Ex  parte  Dawson,  3  D.  &  C.  12  ;  Ex  parte  Batson,  1  Gl. 
&  J.  269  ;  Ex  parte  Miles,  2  Rose,  68 ;  Ex  parte  Basarro,  1  ib.  266. 
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Bk.  IV. 

Chap.  4. ' 
Sect.  2. 


tect  which  he  was  appointed  (a).  A  similar  course  was 
pursued  where  there  was  no  joint  adjudication,  but  where 
the  joint  creditors  had  appointed  the  assignees,  and  the 
interests  of  the  separate  creditors  required  protection  (6). 
The  present  rule  268  will,  however,  probably  render 
it  unnecessary  to  have  recourse  to  this  practice  except 
under  very  special  circumstances. 


Property 
vesting  in 
trustee. 


Property 
vesting  in 
the  trustee 
of  a  bank- 
rupt firm. 


[*647] 


SECTION   II. — THE    PROPERTY  WHICH  VESTS    IN    THE 
TRUSTEE,  AND  THE  CONSEQUENCES  OF  SUCH  VESTING. 

1 .   Generally. 

Speaking  generally,  it  may  be  said,  that  when  a  per- 
son is  adjudicated  bankrupt,  all  property,  both  real  and 
personal,  to  which  he  is  then  beneficially  entitled,  or  to 
which  he  becomes  beneficially  entitled  before  he  obtains 
his  order  of  discharge,  vests  in  his  trustee,  for  the  bene- 
fit of  his  creditors  (c). 

When  a  firm  of  partners  is  adjudicated  bankrupt,  or 
when  a  joint  adjudication  is  made  against  two  or  more 
partners,  all  the  joint  property  of  the  bankrupts,  as 
well  as  all  the  separate  property  of  each  of  them,  vests 
in  the  trustee  (d).  Moreover,  their  joint  property  vests 
in  the  trustee,  as  joint  property,  and  without  reference 
to  the  equality  or  inequality  of  the  bankrupt's  shares 
therein  (e). 

Before  the  Judicature  acts,  when  each  of  the  mem- 
bers of  a  firm  was  separately  adjudged  bankrupt,  the 
trustees  of  them  all,  could  not  recover,  in  one  action, 
debts  due  to  the  firm,  and  *  also  debts  due  to  the  part- 
ners separately.  The  trustee  of  each  partner  must 
have  sued  alone  for  the  recovery  of  debts  due  to  him 
only  (/).  But  probably  it  would  be  held  otherwise 
now  if  expedient  (g). 

(a)  Exparte  Holford,  2  M.  D.  &  D.  485,  and  see  the  cases  in 
the  last  note. 

(b)  Exparte  Melbourne,  6  Ch.  835. 

(c)  46  &  47  Viet.  c.  52,  M  20  (1),  44,  54. 

(d)  Bank.  Rules,  1886,  r.  268  ;  Exparte  Cook,  2  P.  W.  500  ; 
Hague  7>.  Rollston,  4  Burr.  2176  ;  Bolton  v.  Puller,  1  Bos.  &  P. 
539  ;  Graham  v.  Mulcaster,  4  Bing.   115.     So  under  the  Indian 
Insolvency  act,  11  &  12  Viet.  c.  21,  Brown  v.  Carbery,  16  C.  B. 
N.  S.  2. 

(e)  Exparte  Hunter,  2  Rose,  382. 

(/)  See  Hancock  v.  Hay  wood,  3  T.  R.  433  ;  and  as  to  the  dec- 
laration in  an  action  by  several  sets  of  assignees  for  the  recovery 
of  a  joint  debt,  see  Ray  v.  Davies,  8  Taunt.  134. 

(g)  See  Jud.  Rules,  1883,  Ord.  xvi.  rr.  1,  4,  6  ;  and  Ord.  xviii 
rr.  1,  3,  6. 
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When  one  of  several  partners  is  adjudicated  bank-  Bk.  IV. 
rupt  his  trustee  becomes  entitled  to  all  his  separate  Chap.  4.  Sect. 

property,  and  to  all  his  interest  in  the  joint  property  (ti) ;  1 

but  subject  to  the  qualification  alluded  to  below  (p.  653),  Property 
the  trustee  can  claim  no  more  than  the  bankrupt  him-  vestinS  in 
self  would  have  been  entitled  to,  had  he  not  become  bankrupt 
bankrupt ;  and  every  lien  available  for  his  co-partners  partner, 
against  him  is  equally  available  for  them  against  his 
trustee  (i).  Consequently  the  trustee  can  claim  noth- 
ing as  the  bankrupt's  share  until  all  the  joint  creditors 
have  been  paid  (&),  and  the  partnership  accounts  have 
been  duly  taken  and  adjusted  (I).  On  the  other  hand, 
the  solvent  partners  have  no  right  to  insist  on  taking 
the  partnership  assets  to  themselves,  and  to  pay  the 
trustee  the  estimated  value  of  the  bankrupt's  share  ;  for 
the  right  of  the  trustee  against  them,  as  well  as  their 
right  against  the  trustee,  is  to  have  an  account,  and  a 
sale  and  distribution  (m).  In  one  case  it  was  even  de- 
cided, that  a  stipulation  in  the  articles  of  partnership 
to  the  effect  that,  on  the  bankruptcy  of  one  of  the  part- 
ners, his  share  should  be  taken  by  the  others  at  a  valu- 
ation, was  not  binding  on  the  assigeees  (n);  but  the 
circumstances  of  the  case  were  somewhat  peculiar  ;  and 
there  seems  no  reason  why  such  a  stipulation  should 
necessarily  be  ineffectual. 

*  In  Whitmore  v.  Mason  (o),  partnership  articles  con-  [  *  648] 
tained  a  provision  that,  on  the  bankruptcy  of  a  partner,  Whitmore  v, 
an  account  should  be  taken  and  a  valuation  made  of  Mason, 
his  share  and  interest  in  the  partnership  property,  with 
the  exception  of  a  particular  lease.     It  was  held  that 
this  exception  was  void,  as  against  the  assignees  of  a 
partner  who  had  become  bankrupt,  and  that  they  were 
entitled  to  his  share  in  the  lease.     The  provision  as  to 
valuing    the  bankrupt's    share    was  not  sought  to  be 
avoided  by  the  assignees. 

Upon  principles  which  have  already  been  discussed,  Profits 

(A)  The  trustee  can,  with  the  leave  of  the  Court,  sue  for  a  joint 
debt  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner, 
46  &  47  Viet.  c.  52,  \  113. 

(i)  See  Anon.,  3  Salk.  61,  and  12  Mod.  446;  Fox  v.  Hanbury, 
Cowp.  445  ;  West  v.  Skip,  1  Ves.  S.  239  ;  Bolton  v.  Puller,  1  Bos. 
&  P.  548  ;  1  Mont.  Part.,  note  P.,  p.  66. 

(fc)  Taylor  v.  Fields,  4  Ves.  396 ;  Holderness  v.  Shackels,  8  B. 
&  C.  612  ;  Richardson  v.  Gooding,  2  Vern.  293  ;  Ex  varte  Terrell, 
Buck,  345  ;  Gross  v.  Dusfresnay,  2  Eq.  Ab.  110,  pi.  5. 

(I)  See  West  v.  Skip,  1  Ves.  S.  239,  456. 

(m)  Crawshay  v.  Collins,  15  Ves.  229  ;  Wilson  v.  Greenwood,  1 
Swanst.  471. 

(»)  Wilson  v.  Greenwood,  1  Swanst.  471. 

(o)  2  J.  &  H.  204. 
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subsequently 
to  bank- 
ruptcy. 
Right  of 
trustee  to 
account  from 
the  executors 
of  a  deceased 
partner. 

Trustee  does 
not  become 
partner. 


*  649] 


Bankruptcy 
a  cause  of 
dissolution. 


the  trustee  of  a  bankrupt  partner  is  entitled  to  an  ac- 
count, not  only  of  the  assets  as  they  stood  at  the  time 
of  the  dissolution  of  the  firm,  but  also  of  the  profits 
subsequently  made  by  the  employment  of  the  bank- 
rupt's capital  in  the  partnership  business  (p). 

Where  there  is  a  firm  of  two  partners,  and  one  part- 
ner dies,  and  the  other  becomes  bankrupt,  the  trustee 
of  the  latter  is  entitled  to  maintain  an  action  on  behalf 
of  himself  and  all  the  other  creditors  of  the  deceased 
against  his  executors,  for  the  administration  of  his  es- 
tate, and  for  payment  of  what  may  be  due  therefrom  to 
his  surviving  partner  (q). 

The  trustee,  it  will  be  observed,  does  not  become  a 
co-partner  with  the  solvent  partners.  Like  purchasers 
from  the  sheriff  under  an  execution  against  one  part- 
ner, the  trustee  and  the  solvent  partners  become  ten- 
ants in  common  of  the  real  and  personal  property  be- 
longing to  the  firm  (r).  Moreover,  as  the  sheriff,  in  the 
case  of  an  execution  against  one  partner,  is  entitled  to 
seize  the  whole  of  the  partnership  property  so  the 
*  messenger  of  the  Court  in  Bankruptcy,  in  the  case  of 
an  adjudication  against  one  partner,  is  in  strictness  en- 
titled to  put  a  person  in  possession  of  the  whole  of  the 
property  of  the  firm.  This,  however,  is  seldom  done, 
as  the  solvent  partners,  either  by  consent,  or  through 
the  intervention  of  the  Court,  make  arrangements  for 
securing  to  the  trustee  payment  of  the  bankrupt's  share 
in  the  assets  of  the  firm  (s). 

When  one  partner  only  is  adjudged  bankrupt,  the 
firm  is  thereby  nevertheless  dissolved  (t).  If  it  were 
not,  the  solvent  partners  would  have  forced  upon  them 
as  co-partners,  persons  with  whom  they  had  never 
agreed  to  be  in  partnership  ;  a  result  which  would  be 
contrary  to  the  fundamental  principle  that  partnership 

(p)  See  ante,  p.  526,  Crawshay  r.  Collins,  15  Ves.  218,  1  J.  & 
W.  267,  and  2  Russ.  325  ;  Smith  r.  De  Silva,  Cowp.  469.  This 
last  case  seems  at  first  sight  to  be  opposed  to  the  existence  of 
that  lien  which  is  above  stated  to  be  available  against  the  trus- 
tee. But  the  question  before  the  Court  was  simply  whether  the 
assignees  had  a  right  to  share  profits  accruing  since  the  bank- 
ruptcy, and  Lord  Mansfield  very  properly  held  that  they  had. 
His  judgment  certainly  shows  that  he  considered  the  assignees 
were  entitled  to  those  profits  without  paying  what  wasdue  from 
the  bankrupt  to  his  co-partners ;  but  on  this  point  the  case  can- 
not, it  is  conceived,  be  supported.  See  8  B.  &  C.  618. 

(q)  See  Addis  v.  Knight,  2  Mer.  119. 

(r)  See  Fox  v.  Hanbury,  Cowp.  445. 

(«)  A  sale  of  the  share  to  them  need  not  be  by  auction,  He 
Motion,  9  Ch.  192. 

(t)  Fox  v.  Hanbury,  Cowp.  448  ;  Ex  parte  Smith,  5  Ves.  297,  1 
Mont.  Part.,  note  E.,  p.  22. 
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cannot  subsist  between  any  persons  save  by  the  mutual  Bk.  IV. 
consent  of  them  all.     The  bankruptcy  of  one  partner,  Chap.  4.  Sect. 

moreover,  dissolves  the  firm,  not  only  as  to  him,  but  as  J . 

to  all  the  other  co-partners,  inter  se  (u);  for,  in  the  first 
place,  a  partnership,  being  a  mere  assemblage  of  per- 
sons bound  together  by  contract,  loses  its  identity,  as 
much  by  the  bankruptcy,  as  by  the  death,  of  one  of 
those  persons  ;  and  in  the  next  place,  such  is  the  law 
of  this  country,  that  the  share  of  a  bankrupt  partner 
cannot  be  ascertained,  save  by  taking  the  accounts  of 
the  whole  firm,  and  distributing  its  clear  assets  amongst 
the  solvent  partners  and  the  trustee  of  the  bankrupt 
partner. 

As  on  the  bankruptcy  of  one  only  of  several  part-  Jurisdiction 
ners  the  joint  assets  do  not  vest    in  his    trustee,  an  of  Court  of 
action  in  the  Chancery  Division  to  ascertain  the  share  ^ce^ain*^ 
of  the  bankrupt  was  formerly  necessary  (x),  but  now  share, 
the  Court   in  Bankruptcy    can.  itself   ascertain   such 
share  (y). 

The  doctrine  that  on  the  bankruptcy  of  one  member  Rnie  as  to 
of  a  firm  the  whole  firm  is  dissolved,  is  not,  it  seems,  companies, 
applicable  to  *  mining  partnerships  (z);  and  although  [*650] 
the  bankruptcy  of  a  shareholder  in  an  unincorporated 
company  with  transferable  shares   may    dissolve   the 
company  as  to  him  (a),  it  is  conceived  that  such  bank- 
ruptcy does  not  dissolve  it  as  to  the  other  shareholders 
inter  se. 

2.  Property  divisible  amongst  the  creditors. 

It  is  not  proposed  in  the  present  treatise  to  enter 
minutely  into  the  details  of  the  law  respecting  the 
property  which,  in  the  event  of  bankruptcy,  vests  in 
the  trustee,  or  may  be  made  available  by  him  for  the 
benefit  of  the  creditors  ;  it  will  be  sufficient  to  call 
attention  to  the  short  effect  of  the  Bankruptcy  act, 
1883,  on  this  subject  and  then  to  allude  to  the  compli- 
cated questions  which  arise  from  the  doctrines  of  set- 
off  and  mutual  credit,  the  relation  back  of  the  title  of 
the  trustee  and  of  reputed  ownership. 

(M)  See  Hague  v.  Rolleston,  4  Burr.  2174  ;  Fox  v.  Hanbury, 
Cowp.  448  ;  Crawshay  v.  Collins,  15  Ves.  228. 

(a;)  See  Be  Motion,  9  Ch.  192  ;  Morley  v.  White,  8  Ch.  214  ; 
Ex  parte  Gordon,  ib.  555  ;  Ex  parte  Rumboll,  6  Ch.  842  ;Ex  parte 
Anderson,  5  Ch.  473 ;  Ex  parte  Sheriff  of  Middlesex,  12  Eq.  207. 

(y)  See  46  &  47  Viet.  c.  52,  \\  93  and  102,  but  as  to  County 
Courts,  see  the  \  102. 

(z)  Ex  parte  Broadbent,  1  Mont.  &  A.  638  ;  Bentley'u  Bates,  4 
Y.  &C.  Ex.  190.  sed  quse,re'\f  the  mine  is  a  partnership  assets'. 

(a)  Greenshield's  case,  5  De  G.  &  S.  599. 

*  23  LAW  OF   PARTNERSHIP. 
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On  adjudication  the  property  of  a  bankrupt  vests  in 
the  trustee  (6),  i.  e.,  the  official  receiver,  until  a  trustee 
is  appointed,  and  in  the  trustee  when  appointed  (c). 
The  title  of  the  trustee  relates  back  to  the  act  of  bank- 
ruptcy on  which  the  receiving  order  is  made  ;  or  to  the 
earliest  act  of  bankruptcy  committed  within  three 
months  before  the  presentation  of  the  petition  (d). 
Until  adjudication  the  property  of  a  bankrupt  con- 
tinues vested  in  him,  subject  to  be  divested  retrospec- 
tively upon  adjudication.  But  the  moment  a  receiving 
order  is  made  the  official  receiver's  powers  and  duties 
as  a  receiver  commence  (e),  so  that  the  debtor  cannot 
properly  deal  with  his  property,  although  it  is  not  yet 
divested  from  him. 

The  property  which  on  adjudication  vests  in  the 
trustee  is  enumerated  in  §§  44  and  168  of  the  act. 
It  includes  : — 

1.  All  the  bankrupt's  property,  both  real  and  per- 
sonal, except  his  tools,  clothes  and  bedding  to  the  value 
of  201; 

*  2.  The  right  to  exercise  all  powers  which  he  could 
(but  for  his  bankruptcy)  exercise  for  his  own  benefit, 
except  the  right  to  nominate  to  a  vacant  living; 

3.  All  goods  in  his  possession,  order  or  disposition 
in  his  trade  or  business  as  reputed  owner  and  by  the 
consent  and  permission  of  the  true  owner.  Trade  debts 
are  goods  within  the  meaning  of  this  rule,  but  no  other 
choses  in  action  are  so. 

Onerous  property  vests  in  the  trustee  (ee) ;  but  may 
be  disclaimed  by  him  in  writing  within  three  months 
after  the  first  appointment  of  a  trustee  (/). 

Ordinary  freehold  estates,  to  which  the  bankrupt  is 
entitled  for  life,  or  in  fee,  vest  in  his  trustee,  subject  to 
such  mortgages  or  charges  as  may  affect  them  (g). 
Lands  of  which  a  bankrupt  is  seised  in  tail,  do  not, 
strictly  speaking,  vest  in  his  trustee;  but  such  lands 
may  be  disposed  of  for  the  benefit  of  his  creditors  (ti); 
and  a  similar  observation  applies  to  the  bankrupt's 
copyhold  property  (i). 

The  personal  property  of  a  bankrupt,  including  all 

(6)  46  &  47  Viet.  c.  52,  §g  54  and  20  (1).          (e)  |  54  (1,  2,  3). 

(rf)  3  43.  (<>)•?  9.  (ce)  \  44.  (/)|55. 

(g)  Where  land  is  devised  to  a  trader  charged  with  A  sum  of 
money  which  is  allcwed  to  remain  on  the  security  of  the  land, 
his  trustee  can  only  claim  the  land  subject  to  the  charge.  See 
Expatle  Forster,  1  If .  D.  &  D.  418.  and  2  ib.  177,  under  the 
name  Hudson  v.  Forster.  See,  too,  Ex  parte  Barff,  De  Gex,  613. 

(A.)  46  &  47  Viet-,  c.  52,  \  56,  cl.  5. 

(0  \  50,  cl.  4. 
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trade  debts  owing  to  him,  also  vests  in  his  trustee  (k),  Bk.  IV. 
subject  to  such  charges  and  incumbrances  (I)  as  exist  0^9' 

thereon.     But  this  is  qualified  by  the  doctrine  that,  if !_J 

the  bankrupt  is  in  trade  or  business,  his  goods  and 
chattels,  if  allowed  by  the  person  to  whom  they  are 
pledged  to  remain  in  the  bankrupt's  possession,  will, 
by  virtue  of  the  doctrines  of  reputed  ownership,  be  dis- 
tributable as  part  of  the  bankrupt's  estate,  as  if  they 
were  his  absolutely  (m). 

*The  trustee  is  also  entitled  to  the  benefit  of  con-  [  *652] 
tracts  made  with  the  bankrupt  for  valuable  considera- 
tion (n). 

Where  chattels  purchased  by  the  bankrupt  have  ac- 
tually come  to  his  possession,  they  pass  to  his  trustee, 
although  he  rmiy  not  have  paid  for  them;  but  if  they 
have  not  come  to  his  possession,  the  seller  can  retain 
them,  or  stop  the  delivery  of  them  until  their  price  is 
paid  (o). 

No  person  is  entitled  as  against  the  trustee  to  with-  Books  of 
hold  possession  of  the  books  of  account  of  the  bank-, account, 
rupt,  or  to  claim  any  lien  thereon  (p). 

The  trustee  may  sell  the  good- will  of  the  business  of  Debts,  good- 
the  bankrupt,  and  the  book  debts  due  or  growing  due  will,  &c. 
to  him,  and  may  transfer  the  same  to  any  person  or 
company  (q). 

Shares  belonging  to  the  bankrupt  vest  in  his  trus-  shares. 
tee  (r) ;  but  he  may  sell  them  (s),  or  disclaim  them  (f) 
without  becoming  a  shareholder  himself.     But  he  has 

(k)  \\  44,  54,  and  168.  Debts  owing  to  the  bankrupt  by  a 
person  to  whom  he  is  indebted,  are  subject  to  set-off,  as  will  be 
seen  hereafter.  As  to  how  far  the  trustee  is  bound  by  contracts 
entitling  others  to  use  the  bankrupt's  goods,  see  Ex  parte  Barter, 
26  Ch.  R  510. 

(/)  The  Bills  of  Sale  act  must  be  borne  in  mind,  but  it  has  no 
special  bearing  on  partners.  A  bill  of  sale  given  by  two  part- 
ners, one  of  whom  only  became  bankrupt,  was  held  void  as  to  his 
interest  only,  in  Ex  parte  Brown.  9  Ch.  D.  389. 

(TO)  See  Jones  v.  Gibbons,  9  Ves.  407,  and  see  infra. 

(n)  See  Beckhain  r.  Drake.  2  H.  L.  C.  579;  Valpy  v.  Oakeley, 
16  Q.  B.  941 ;  Whitmore  v.  Gilmour,  12  M.  &  W.  808. 

(o)  See,  as  to  stoppage  in  transitu,  Lickbarrow  v.  Mason,  1 
Sm.  L.  C. 

(p]  Bank.  Rules,  1886,  r.  349.  The  trustee  of  one  bankrupt 
partner  cannot  take  the  books  from  the  solvent  co-partners,  Ex 
parte  Finch,  1  D.  &  Ch.  274. 

(?)  46  &  47  Viet.  c.  52,  9,  56  (1);  Kitson  v.  Hardwick,  L.  R.  7 
C.  P.  473;  as  to  a  sale  of  the  share  of  a  bankrupt  partner,  see  Re 
Motion,  9  Ch.  19:2.  As  to  sale  of  good-will,  Walker  v.  Mottrani, 
19  Ch.  D.  355. 

(r)  Ib.  M  44,  54,  and  168. 

(s]  Ib.  g  50,  cl.  3. 

(0  Ib.  g  55. 
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Bk.  IV.  a  right  to  have  them  registered  in  his  own  name  (u), 
^™Pv>4-  unless  the  company's  regulations  contain  some  clause 
__lll_^_  inconsistent  with  such  right  (x). 

Trust  Property  held  by  the  bankrupt  in  trust  for  any  other 

property.  person  does  not  vest  in  the  bankrupt's  trustee  (y). 
Consequently,  if  a  debtor  assigns  a  debt  before  he  be- 
comes bankrupt,  an  action  for  the  recovery  of  that  debt 
must  be  brought  in  his  name,  or  in  the  name  of  the 
person  to  whom  it  has  been  assigned,  as  the  case  may 
be  (z).  The  trustee  has  no  interest  in  such  a  debt, 
[*653]  *  and  cannot  sue  for  it  (a).  It  has  been  already  ob- 
served, that  a  debtor  who,  in  contemplation  of  bank- 
ruptcy, restores  to,  or  sets  apart  for  his  cestui  que  tnist 
that  which  is  vested  in  himself  merely  as  a  trustee, 
does  not  commit  an  act  of  fraudulent  preference  (6); 
and  if  a  bankrupt  has  had  property  entrusted  to  him 
for  a  particular  purpose,  his  trustee  must  apply  it  to 
that  purpose  (c);  and  if,  being  unable  to  accomplish 
it,  the  bankrupt  has  returned  the  property,  his  trustee 
cannot  recover  it  (d). 

Trustee  It  is  not  unusually  said  that  the  trustee  represents 

stands  in  the  the  bankrupt,  and  has  no  more  extensive  rights  against 
f  the    third  persons  than  the  bankrupt  himself  would  have 
in  rup  '       had  if  he  had  continued  solvent:  but  this  proposition 
is  much  too  general.     It  cannot  be  relied  upon  as  re- 
gards property  affected   by  the  doctrines  of   reputed 
ownership,  nor  as  regards  acts  done  by  the  bankrupt 
since  the  commission  by  him  of  an  act  of  bankruptcy, 
nor,  as  regards  acts  which,  though  binding  on  him,  are 


(«)  Re  Bentham  Mills  Spinning  Co.,  11  Ch.  D.  900,  where  the 
bankrupt  was  indebted  to  the  company. 

(x)  Exparte  Harrison,  28  Ch.  D.  363. 

(y)  46  &  47  Viet.  c.  52.  g  44,  cl.  1.  Joy  v.  Campbell,  1  Sch.  & 
Lef.  328;  Pinkett  v.  Wright,  2  Ha.  120.  'See,  as  to  reputed  own- 
ership, infra,  and  as  to  the  effect  of  an  equitable  assignment, 
Burn  v.  Carvalho,  4  M.  &  Cr.  690. 

(z)  Winch  v.  Keeley,  1  T.  R.  619;  Boddington  v.  Castelli,  1  E. 
&  B.  B.  879,  affirming  Castelli  v.  Boddington,  ib.  66.  Whether 
the  assignee  of  the  debt  can  sue  depends  on  the  application  of 
the  Jud.  Act,  1873,  §  25,  cl.  6. 

(a)  Carpenter  v.  Marnell,  3  Bos.  &  P.  40. 

16)  Ante,  p.  630. 

(c)  See  the  authorities  referred  to  infra  ?  4  in  connection  with 
the  subject  of  secured  bills,  and  Ex  parle  Waring.     See  also  Ex 
parte  Carrick,  2  De  G.  &  J.  208;  Ex  parte  Gledsianes,  3  M.  D.  & 
D.  109;  Exparte  Mackey,  2  ib.  136;  Exparte  Glyn,  1  ib.  25;  Ex 
parte  Brown,  C  M.  &  A.  471.     And  see,  as  to  a  creditor's  right  ol 
appropriating  securities  to  one  debt  rather  than  to  another,  Ex 
parte  Johnson,  3  De  G.  M.  &  G.  218,  and  the  cases  above  cited. 

(d)  Edwards  v.  Glyn,  2E.  &  E.  29;    Toovey  v.  Milne,  2  B.  & 
A.  683;  Moore  v.  Bar^hrop,  1  B.  &  C.  5.     See  ante,  p.  630. 
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fraudulent  or  void  as  against  his  creditors  (e).     Except,  Bk.  IV. 
however,  as  regards  such  matters,  the  rule  holds  good; 
and  its  consequences  are  important,  especially  with  re- 
spect  to  bankrupt  trustees  and  bankrupt  partners. 

The  Bankruptcy    act,    1883,  avoids   as   against  the  Transactions, 
trustee: —  void  as 

1.  All  fraudulent  preferences  (/);  but  there  is  an  ^» 
exception   in  favour  of  purchasers  for  value  without 
notice  (g). 

*  2.  All  voluntary  settlements  or  dispositions  of  prop-  [  *  654] 
erty  made  within  two  years  before  the  bankruptcy;  or 
even  if  made  within  ten  years  before,  unless  the  parties 
claiming  the  property  can  prove  that  the  settlor,  &c., 
had  other  assets  sufficient  to  enable  him  to  pay  his 
debts  (/i),  and  that  his  interest  in  the  property  in  ques- 
tion passed  to  the  trustee  or  grantee  thereof  (»). 

3.  'Covenants  to  settle  after- required  property  in 
which  the  debtor  had  no  vested  or  contingent  interest 
and  which  does  not  come  to  him  through  his  wife  (fc). 

The  statute  further  enables  the  trustee   in  certain  Executions, 
cases  to  obtain  the  benefit  of  executions  against  debtors 
who  are  adjudicated  bankrupt  ( I). 

On  the  other  hand  the  statute  contains  an  important  Protected 
provision  (m)  for  the  protection  of  persons  bond  fide  transactions, 
dealing  with  a  person  liable  to  be  adjudicated  bankrupt, 
and  having  no  notice  of  any  act  of  bankruptcy  com- 
mitted by  him.     This  provision,  however,  does  not  pro- 
tect any  transaction  avoided  by  §§  45,  47  or  48. 

3.   Of  set-off  and  mutual  credit. 

With  respect  to  debts  owing  to  a  bankrupt  by  per-  Mutual 
sons  to  whom  he  is  indebted,  the  balance  only  is  re-  credits, 
garded  as  payable  to  or  by  his  estate.     This  equitable 
doctrine  rests  upon  a  statutory  enactment  (n),  which 

(e)  See,  as  to  this,  Anderson  v.  Maltby,  2  Ves.  J.  255;  Billiter  v. 
Young,  6  E.  &  B.  40.  See,  also,  Ex  parte  Barter,  26  Ch.  D.  510, 
as  to  the  trustee  not  being  bound  by  a  contract  enabling  a  third 
person  to  use  the  bankrupt's  goods  to  complete  a  contract  en- 
tered into  by  him. 

(/)  g  48,  ante,  p.  628.  (g)  Ibid. 

(A)  See  EJ:  parte  Mercer,  17  Q.  B.  D.  290;  Ex  parte  Russell,  19 
Ch.  D.  588;  Re  Ridler,  22  ib.  74. 

(i)  \  47  (1)  and  (3),  much  abridged,  Ex  parte  Todd,  19  Q.  B.  D. 
186;  and  see  I  29.  See  note  (7)  p.  628. 

(ft)  \  47  (2),  and  see  \  29.     See  note  (7)  p.  628. 

(1}  \  46,  set  out  infra,  p.  675. 

(in)  \  49,  set  out  infra,  p.  664. 

(n)  It  was,  however,  recognised  before  the  mutual  credit  clause 
found  its  way  into  the  Bankruptcy  acts.  See  Anon.,  1  Mod.  215; 
Chapman  v.  Derby,  2  Vern.  117. 


726  BANKRUPTCY. 

Bk.  IV.  allows  debts  to  be  set  off  against  each  other  in  many 

Chap.  4.          cases  in  which  they  could  not  be  set  off  had  no  bank- 

ec  '    ' ruptcy    intervened    (o).     The    enactment    which    now 

regulates  this  subject  is  as  follows  (p): — 

f  *  655]  *§  38.  Where  there  have  been  mutual  credits,  mutual  debts,  or 

Mutual  other  mutual  dealings  between  a  debtor  against  whom  a  receiv- 

credit  and       ing  order  shall  be  made  under  this  Act,  and  any  other  person 
s  proving  or  claiming  to  prove  a  debt  under  such  receiving  order, 

an  account  shall  be  taken  of  what  is  due  from  the  one  party  to 
the  other  in  respect  ot  such  mutual  dealings,  and  the  sum  due 
from  the  one  party  shall  be  set  off  against  any  sum  due  from  the 
other  party,  and  the  balance  of  the  account,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively  ;  but  a  person  shall 
not  be  entitled  under  this  section  to  claim  the  benefit  of  any  set- 
off  against  the  property  of  a  debtor  in  any  case  where  he  had  at 
the  time  of  giving  credit  to  the  debtor,  notice  of  an  act  of  bank- 
ruptcy committed  by  the  debtor,  and  available  against  him. 

Tendency  to  The  above  clause  is  evidently  framed  with  a  view  to 
allow  rather  prevent  the  great  injustice  which  would  arise  if  a  per- 
than  disallow  sori  wno  was  the  creditor  of  a  bankmpt  on  one  account 
and  his  debtor  on  the  other,  were  compelled  to  pay 
twenty  shillings  in  the  pound  on  what  he  owed  to  the 
bankrupt,  and  to  receive  less  than  twenty  shillings  in 
the  pound  on  what  the  bankrupt  owed  him.  There  is, 
therefore,  a  strong  tendency  to  construe  the  clause  in 
question  extensively  rather  than  restrictively,  or,  in  other 
words,  to  favour  the  setting  off  of  cross  demands  by  and 
against  bankrupts  (q)  ;  at  the  same  time  the  courts  can- 
not carry  the  doctrines  of  set-off  further  than  the  lan- 
guage and  spirit  of  the  enactment  warrant,  and  some 
of  the  earlier  cases  on  the  subject  have  been  considered 
as  having  gone  too  far  (r). 

French  v.  The  general  doctrine  is  well  illustrated  by  French  v. 

Fenn.  Fenn,  and  Easum  v.  Cato.     In  French  v.  Fenn  (s),  the 

defendant  purchased  a  row  of  pearls,  and  agreed  with 
one  Cox  to  give  him  one-third  of  the  profits  to  arise 
from  a  sale  of  them.  Cox  became  bankrupt,  and  ofter- 
u'ards  the  defendant  sold  the  pearls,  and  Cox's  assignees 

(o)  See  Ex  parte  Stephens,  11  Ves. 

(p)  46  &  47  Viet.  c.  52,  §  38.  The  section  does  not  apply  to 
debts  due  to  or  from  a  firm  if  one  member  only  is  bankrupt,  Lon., 
Bombay,  and  Med.  Bank  v.  Narraway,  15  Eq.  93,  nor  to  actions 
brought  by  bankrupts  as  trustees  for  other  persons.  De  Mattos 
v.  Saunders,  L.  R.  7  C.  P.  570. 

(q)  See  Kyall  t'.  Rowles,  1  Ves.  S.  375. 

(r)  This  is  particular! 3'  the  case  with  Ex  parte  Deeze.  1  Atk. 
228,  and  Ex  part e  Quintin,  3  Ves.  248. 

(s)  3  Doug.  257.  and  Cooke's  Bank.  La\\,  5G5  (ed.  8). 
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demanded  one-third  of  the  profits  of  the  sale,  declining  Bk.  IV. 
to  allow  the  defendant  to  set  off  a  debt  due  from  Cox 
to  him  at  the  time  of  the  bankruptcy  ;  but  it  was  de- 
cided  that  such  set-off  ought  to  be  allowed.     The  Court 
held  that  there  was  a  great  distinction  between  mutual 
debts  and  mutual  credits,  and  that,  although  the  defend- 
ant was  not  indebted  to  Cox  at  the  time  of  his  bank- 
ruptcy, inasmuch  as  the  pearls  had    *  not  then  been  [  *  656] 
sold,  there  was  a  clear  case  of  mutual  credit  justifying 
the  set-off. 

Easum  v.   Cato  (t)  goes  even  further  than  the  last  Easum  v. 
case.     There  the  bankrupts  shipped  goods  for  sale  in    a    ' 
the  name  of  Cato,  to  whom  they  were  indebted  ;  Cato 
assented  to  the  use  of  his  name,  and  he  received  the 
proceeds  of  the  sale  ;  he  was  sued  for  these  proceeds 
by  the  assignees,  and  was  held  entitled  to  set  off  against 
them  what  was  owing  to  him  by  the  bankrupts,  although 
the  goods  were  in  no  sense  his. 

The  authority  of  these  cases  has  been  sometimes  Young  v. 
thought  to  be  shaken  by  Young  v.  The  Bank  of  Ben-  Bank  of 
gal  (u).  There  the  Privy  Council  held  that  bankers 
with  whom  notes  of  the  East  India  Company  had  been 
deposited  as  a  security  for  a  loan,  and  who  were  em- 
powered to  sell  the  notes  if  the  loan  was  not  paid,  were 
not  entitled,  after  their  debtor  had  become  bankrupt,  to 
set  off  the  proceeds  of  the  sale  of  the  notes  against  a 
debt  owing  by  the  bankrupt  to  them  unconnected  with 
the  loan  in  question,  and  arising  from  the  discount  by 
the  bankers  of  the  bankrupt's  paper  before  such  loan 
was  made.  In  this  case,  however,  not  only  had  the 
notes  deposited  with  the  bankers  not  been  sold  by  them 
before  the  bankruptcy,  but  the  bankers  were,  in  truth, 
precluded  by  their  own  agreement  from  holding  the  de- 
posited paper  for  any  other  purpose  than  as  a  security 
for  the  loan  to  which  it  was  specially  appropriated. 
Young  v.  The  Bank  of  Bengal,  therefore,  merely  shows 
that  even  if  the  deposited  notes  could  be  treated  as  cash, 
yet  the  right  to  set  off  cross  money  demands  under  the 
mutual  credit  clause  only  exists  where  there  is  no  agree- 
ment inconsistent  with  the  exercise  of  such  right  (a:). 

(I)  5  B.  &  A..  861. 

(w)  1  Deac.  622.  See,  on  this  case,  Alsager  f.  Currie,  12  M.  & 
W.  751. 

(a;)  Exparte  Flint,  1  Swanst.  30  ;  Key  v.  Flint.  8  Taunt,  21  ; 
Thomas  r.  Da  Costa,  8  Taunt.  345,  and  Buchanan  ?-.  Findlay,  9 
B.  &  C.  738.  also  illustrate  this  doctrine.  See,  too,  Hill  v.  Smith, 
12  M.  &  W.  618.  See,  further,  as  to  general  liens  and  to  their 
not  attaching  to  particular  securities,  Be  Bowes,  33  Ch.  D.  586  ; 
Brandaor.  Barnett,!  Man.  &Gr.  908;  6  ib.630;and  12Cl.&Fin.  787; 
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*  It  has,  however,  long  been  established  that  mutual 
credit  within  the  meaning  of  the  Bankruptcy  acts  may 
exist  independently  of  any  intention  to  create  a  right 
.  of  set-off.  For  example,  if  A.  sells  goods  to  B.,  and 
B.  obtains  from  third  parties  an  acceptance  cf  A.'s 
without  his  knowledge,  A.'s  claim  against  B.  for  the 
goods  sold,  and  B.'s  claim  against  A.  on  the  bill,  may 
be  set  off  on  A.'s  bankruptcy,  although  the  acceptance 
has  not  fallen  due  (y). 

Moreover,  the  mutual  credit  clause  applies,  although 
the  demand  of  the  bankrupt  may  not  have  been  con- 
tinuous from  the  time  when  it  accrued  to  the  time  of 
the  bankruptcy.  This  is  often  the  case  when  the  bank- 
rupt's claim  rests  on  a  bill  of  exchange  which  he  has 
indorsed  away,  but  which  after  his  bankruptcy  is  re- 
turned dishonoured.  Thus  in  Holland  v.  Nash  (z),  A. 
accepted  a  bill  for  advances  made  to  him  by  his  bank- 
ers, and  they  indorsed  the  bill  to  a  third  person  for 
value  and  became  bankrupts.  The  indorsee  was  him- 
self indebted  to  the  bankers  ;  and  he  having  required 
A.  to  pay  the  bill,  which  A.  refused  to  do,  and  having 
then  set  the  debts  due  to  himself  from  the  bankers  and 
to  them  from  himself  against  each  other,  returned  the 
bill  to  the  assignees.  They  then  sued  A-  upon  it,  but 
it  was  held  that  he  was  entitled  to  set  off  the  balance 
due  from  the  bankers  to  him  on  his  account  with  them 
at  the  time  of  their  bankruptcy,  although  at  that  time 
they  did  not  hold  his  bill. 

It  is  also  established  that  demands  by  and  against  a 
bankrupt  may  be  set  off,  although  they  may  not  have 
become  enforceable  previously  to  his  bankruptcy  ;  e.  g., 
where  bills  have  been  accepted  but  have  not  become 
due  (a) ;  where  calls  have  become  due  since  the  bank- 
ruptcy (b). 

It  may  also  be  observed  that  simple  contract  debts 
may  be  *  set  off  against  specialty  debts,  and  vice 

Bock  v.  Gorrissen,  2  De  G.  F.  &  J.  434  ;  Jones  v.  Peppercorne, 
Johns.  430  ;  Olive  v.  Smith,  5  Taunt.  56  ;  and  as  to  liens  on  funds 
appropriated  to  the  payment  of  particular  bills,  see  Inrnan  v. 
Clare,  Johns.  769  ;  Jeffryes  v.  Agra  and  Masterman's  Bank,  2  Eq. 
674. 

(y)  Hankey  v.  Smith,  3  T.  R.  507.  See,  also,  Bailey  v.  John- 
son, L.  R.  6  Ex.  279,  and  7  Ex.  263,  for  another  but  different 
example  turning  on  \\  39  and  81  of  the  Bank,  act,  1869. 

(«)  8  B.  &  C.  105.  See,  too.  Ex  parte  Staddon,  3  M.  D.  &  D. 
256,  noticed  infra,  p.  662  ;  and  Ex  parte  Huckey,  1  Madd.  577. 

(a)  Ex  parte  Wagstaff,  13  Ves.   65  ;   Ex  parte  Boyle,  Cooke's 
Bank.  L.  571  (ed.  8.);  Sheldon  v.  Rothschild,  8  Taunt.  156. 

(b)  Carralli  and  Haggard's  claim,  4  Ch.  174  ;  Re  Duckworth,  2 
Ch.  578  ;    Ex  parte  Strung,  5  Ch.  492. 
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versd  (c);  that  where  damages  are  proveable  they  may  Bk.  IV. 
be  set  off  against  debts  (d);  and  that  a  secured  creditor  £h^p'24' 

who  owes  money  to  the  bankrupt  has  a  right  to  set  off        '    

what  he  owes  from  the  amount  due  to  him  on  his  security 
and  to  treat  the  security  as  a  security  for  the  balance  (e). 

In  order,  however,  that  cross  demands  may  be  set  off  Rules  as  to 
against  each  other  under  the  mutual  credit  clause,  it  is  set  off  in 
necessary—  casesofbank- 

1.  That  both  demands  shall  be  money  demands,  and  rv 
that  the  sum  sought  to  be  set  off  against  the  trustees 
shall  be  proveable  against  the  bankrupt's  estate  ; 

2.  That  the  demands  shall  be  mutual  ; 

3.  That  the  demands  against  the  bankrupt  shall  have 
arisen  before  the  demandant  had  notice  of  the  com 
mission  of  an  act  of  bankruptcy. 

First,  as  to  the  nature  of  the  demands. — It  was  held  i.  The  cross- 
in  the  well-known  case  of  Rose  v.   Hart   (/)  that   a  demands 
fuller,  who  was  sued  by  the  assignees  of  a  bankrupt  for  must  De 
the  recovery  of  cloths  sent  to  be  dressed,  could  not  ™  " c 
retain  the  goods  until  he  was  paid  all  moneys  owing  by 
the  bankrupt  for  services  previously  rendered  him.    The 
assignees'  demand  was  not  in  substance  a  money  de- 
mand at  all  ;  they  claimed  the  goods  ;  and  against  such 
a  claim  it  was  decided  that  the  fuller  could  only  oppose 
his  lien  for  what  was  due  in  respect  of  his  work  on 
those  goods  (g). 

The  doctrine  thus  established  in  Rose  v.  Hart,  viz., 
that  by  mutual  credits  are  meant  credits  which  from 
their  nature  must,  or  at  all  events  probably  will,  termi- 
nate in  debts  (i.  e.,  money  demands),  has  ever  since 
been  recognized  as  correct ;  and  applies  to  the  expres- 
sion mutual  dealings  (h)  in  the  Bankruptcy  act,  1883. 

*  Secondly,  as  to  the  mutuality  of  the  demands.—  [*659] 
Cross  demands  cannot  be  set  off  against  each  other,  2.  The  cross- 
unless  they  exist  in  favour  of  and  against  the  same  per-  demands 

(c)  Lanesborough  v.  Jones,  1  P.  W.  325. 

(d)  Mercey  Steel  and  Iron  Co.  v.  Nay  lor  &  Co.,  9  App.  Ca.  438, 
and  9  Q.  B.  D.  648  ;  Peat  v.  Jones,  8  Q.  B.  D.  147.     See  as  to 
value  of  tillages  and  rent,  Alloway  v,  Steere,  10  Q.  B.  D.  22. 

(e)  Ex  parte  Barnett,  9  Ch.  293. 

(/)  8  Taunt.  499,  and 2  Sm.  L.  C.,  following  Ex  parte  Ocken- 
den,  1  Atk.  235,  and  correcting  Ex  parte  Deeze,  1  Atk.  228,  and 
Ex  parte  Prescot,  ib.  230. 

(g)  If  the  defendant  had  sold  the  goods,  and  the  assignees  had 
sued  for  the  money  produced  by  their  sale,  the  result  would,  it 
is  conceived,  have  been  the  same.  See  Ex  parte  Ross,  Buck,  125. 

(h)  See  Eberle's  Hotels  Co.  v.  Jonas,  18  Q.  B.  D.  459  ;  Ex  parte 
Bolland,  8  Ch.  D.  225  ;  Ex  parte  Price,  10  Ch.  648,  where  a  liqui- 
dator of  a  company  proved  for  a  debt  due  to  it,  and  the  trustee 
was  held  not  entitled  to  deduct  the  estimated  value  of  a  current 
policy  issued  by  the  company. 
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sons  in  the  same  rights.  In  Forster  v.  Smith  (i),  Wil- 
son &  Co.  were  on  the  one  hand  indebted  to  their  bank- 
ers, and  were  on  the  other  hand  their  creditors  in  re- 
spect of  three  parcels  of  bank  notes.  One  of  these  par- 
cels belonged  to  Wilson  &  Co.;  another  parcel  also  be- 
longed to  them%  but  only  as  a  security  for  debts  owing 
to  them  by  third  persons ;  the  third  parcel  was  held  by 
Wilson  &  Co.  merely  as  trustees.  On  the  bankruptcy 
of  the  bankers  it  was  held  that  Wilson  &  Co.  were  en- 
titled to  set  off  against  their  debt  to  the  bankers  the 
amount  of  the  two  first  parcels  of  notes,  but  not  the 
amount  of  the  third. 

Other  cases  may  be  referred  to  as  authorities  for  the 
proposition  that  a  debt  owing  by  a  person  in  his  indi- 
vidual capacity  cannot,  in  bankruptcy,  be  set  off  against 
a  debt  owing  to  him  as  trustee  (fc). 

It  was  at  one  time  thought  that  in  an  action  by  the 
assignees  of  a  bankrupt  the  defendant  could  not  set  off 
a  debt  due  to  him  from  the  bankrupt;  as  although  the 
assignees  might  sue  him  he  could  not  sue  them  (Z). 
But  this  notion  has  long  been  deservedly  exploded  (ra). 
But  before  the  Judicature  acts  if  some  only  of  the 
members  of  a  firm  were  bankrupt,  and  the  trustees  of 
the  bankrupt  partners,  together  with  the  solvent  part- 
ners, joined  in  an  action  for  the  recovery  of  a  debt  due 
to  the  firm,  the  defendant  could  not  set  off  a  debt  due 
from  the  firm  to  him  (ri).  But  now  it  is  apprehended 
this  could  be  done  (o). 

*The  doctrine  of  mutuality  is  of  especial  import- 
ance to  partners,  for  from  it,  it  follows  that  a  demand 
against  a  firm  cannot  be  set  off  against  a  cross  demand 
of  some  or  one  only  of  its  members,  and  that  a  demand 
by  one  or  more  partners  cannot  be  met  by  setting  off  a 
cross  demand  against  a  firm  consisting  of  him  or  them 
and  others.  This  rule  is  as  clearly  established  in  bank- 
ruptcy as  it  was  at  law  and  in  equity,  when  the  rights 
of  solvent  persons  only  were  under  consideration  (p). 

(i)  12M.  &W.  191. 

(k)  See  Ex  parte  Morier,  12  Ch.  D.  491;  Ex  parte  Kingston,  6 
Ch.  632;  Bailey  v.  Finch,  L.  R.  7  Q.  B.  34,  where  the  executor 
was  himself  residuar}'  legatee,  and  a  set-off  was  allowed;  Fair  v. 
Mclver,  16  East,  130;  Boyd  v.  Mangles,  16  M.  &  W.  337;  Watts 
v.  Christie,  11  Beav.  546. 

(7)  Ryall  v.  Larkin,  1  Wils.  155,  and  Bull,  X.  P.  181. 

(m)  See  Ridout  i\  Brough,  Cowp.  133. 

(n)  Staniforth  v.  Fellowes,  1  Marsh.  184;  Thomnson  r.  Frere, 
10  East,  418.  (o)  See  ante,  book  ii.  ch.  3,  \  2. 

(p)  Ex  parte  Morier,  12  Ch.  D.  491;  Ex  part e  Soames,  3  D.  & 
C.  320;  Ex  parte  Twogood.  11  Ves.  517;  Lanesborough  v. -Jones, 
1  P.  W.  325. 
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In    Watts  v.  Christie  (q),  bankers  were  indebted  to  Bk.  IV. 
A.  on  his  separate  account,  but  were  creditors  of  A.  & 
Co.  on  their  joint  account.     Whilst  the  bankers 


in  difficulties,  but  before  they  committed  any  act  of  Watts  v. 
bankruptcy,  A.  assigned  what  was  due  to  him  on  his  Christie, 
separate  account  to  A.  &  Co.,  and  directed  the  bankers 
to  transfer  what  was  standing  to  his  credit,  to  the  credit 
of  A.  &  Co.  This,  however,  was  not  done.  On  the 
bankruptcy  of  the  bankers  it  was  held  that  A.  &  Co. 
could  not  set  off  what  was  due  from  them  to  the  bank- 
ers against  what  was  due  from  the  bankers  to  A. 

Again,  if  A.  and  B.  are  partners,  and  C.  is  indebted  Other  illusta- 
to  them,  and  A.  and  B.  dissolve  partnership,  and  its  tions  of  same 
business  is  continued  by  B.  and  he  becomes  indebted  pl11 
to  C.  who  is  afterwards  adjudged  bankrupt;  B.  cannot 
set  off  his  separate  debt  to  C.  against  the  debt  due  from 
C.  to  the  late  firm  of  A.  and  B.  (r). 

These  principles  apply  where  one  partner  only  is 
bankrupt,  and  his  separate  estate  is  more  than  sufficient 
to  pay  his  separate  debts.     Even  in  such  a  case  a  debt 
due  to  him  and  the  solvent  partners  jointly  cannot  be     > 
set  off  against  a  debt  due  by  him  alone  (s). 

Moreover,  where  A.,  B.  and  C.  are  jointly  indebted 
to  D.,  who  is  himself  indebted  to  A.,  B.  and  C.  sepa- 
rately and  on  several  accounts,  D.'s  separate  demands 
against  A.,  B.  and  C.  *  respectively  cannot  be  met  by  [  *  661 J 
setting  off  their  respective  proportions  of  the  debt  ow- 
ing by  them  jointly  to  D.  (£). 

In  connection  with  this  subject  it  is  necessary  to  ad-  James  v. 
vert  to  James  v.  Kynnier  (u).  There  A.  and  B.  were  Kynnier. 
jointly  indebted  to  C.,  who  required  payment,  or  to  be 
accommodated  with  a  loan  to  the  amount  due  to  him. 
A.  thereupon  lent  C.  the  amount  due  to  him,  and  re- 
ceived his  promissory  note  for  it.  C.  became  bankrupt, 
and  it  was  held  that  the  debt  due  from  A.  and  B.  had 
in  fact  been  paid  by  A.,  and  that  both  the  promissory 
note  given  by  C.  and  the  security  given  to  C.  by  A. 
and  B.,  ought  to  be  given  up  to  be  cancelled.  The  case 
is  one  rather  of  payment  than  of  set  off,  and  cannot  be 
considered  as  opposed  in  principle  to  the  rule  that  a 

(q)  11  Beav.  546. 

(r)  Ex  parte  Ross,  Buck,  125.  The  marginal  note  in  this  case 
is  apt  to  mislead. 

(s)  Ex  parte  Twogood,  11  Ves.  517.  Ex  parte  Quintin,  3  Ves. 
248,  is  opposed  to  this,  but  cannot  now  be  considered  law. 
Neither  can  Ex  parte  Edwards,  1  Atk.  100,  be  relied  upon. 

(t)  Ex  parte  Christie,  10  Ves.  105. 

(«)  5  Ves.  108. 
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joint  debt  cannot  be  set  off  against  a  separate  debt,  and 
vice  versa. 

It  is  hardly  necessary  to  observe  that  an  agreement 
to  the  effect  that  a  joint  shall  be  set  off  against  a  sepa- 
rate debt,  or  vice  versd,  is  perfectly  valid,  and  if  duly 
entered  into  will  be  binding,  notwithstanding  the  sub- 
sequent bankruptcy  of  the  parties  (x).  So,  if  parties 
choose  to  agree  that  demands  which  they  would  other- 
wise be  entitled  to  set  off  shall  be  kept  separate  and 
distinct,  and  then  bankruptcy  ensues,  the  agreement 
will  nevertheless  be  binding  upon  them,  as  has  already 
been  seen  (y). 

It  remains  to  notice  the  application  of  the  doctrine 
of  mutuality  of  credit  to  the  case  of  sureties.  Where 
there  are  cross  claims  between  a  creditor  and  his  prin- 
cipal debtor,  capable  of  being  set  off  against  each  other, 
the  surety  of  the  debtor  can  in  bankruptcy  insist  that 
these  claims  shall  be  set  against  each  other,  so  that  he 
may  be  exonerated  if  possible  (z). 

A  very  remarkable  extension  of  this  principle  was 
made  in  Ex  parte  Stephens  (a).  In  that  case  a  lady 
was  a  creditor  of  her  *  bankers,  although  she  did  not 
know  it,  and  she  as  surety  for  her  brother  joined  him 
in  a  joint  and  several  note  to  secure  repayment  of 
1000Z.  lent  him  by  the  bankers.  The  bankers  became 
bankrupt,  and  the  assignees  sued  the  brother  alone 
upon  the  note;  but  Lord  Eldon,  upon  the  petition  of  the 
brother  and  the  sister,  stayed  the  action,  and  ordered 
that  the  money  due  on  the  note  by  the  brother  and-  his 
sister  as  his  surety  should  be  set  off  against  the  money 
owing  by  the  bankrupts  to  the  sister  alone  (6). 

Again,  in  Ex  parte  Staddon  (c),  bankers  advanced 
to  a  customer,  A.,  500 Z.  on  the  security  of  his  promis- 

(x)  In  Kinnerley  v.  Hossack,  2  Taunt.  170,  there  was  such  an 
agreement.  See,  too,  Vulliamy  r.  Noble,  3  Mer.  618,  where  the 
agreement  was  inferred  from  past  dealings. 

(y)  See  ace.  Ex  parte  Flint,  1  Swanst.  30,  and  Young  v.  Bank 
of  Bengal,  1  Deac.  622,  noticed  ante.  p.  656. 

(z)  Ex  parte  Hanson,  12  Ves.  346,' and  18  ib.  232.  The  equit- 
able doctrines  of  marshalling  apply  in  bankruptcy,  see  infra,  \ 
4;  Ex  parte  Salting,  25  Ch.  D.  148;  Ex  parte  Alston,  4  Ch.  168. 

(«)  11  Ves.  24.  The  circumstances  of  this  case  were  peculiar. 
A  gross  fraud  had  been  committed  by  the  bankers  on  the  sister, 
by  inducing  her  to  believe  that  they  had  bought  stock  for  her  as 
requested,  when  in  point  of  fact  they  had  done  no  such  thing, 
but  had  applied  her  money  to  their  own  use. 

(b)  See,  too,  Vulliamy  v.  Noble,  3  Mer.  621 .     See  the  observa- 
tions of  the  M.  R.  on  this  case,  and  on  Ex  parte  Stephens  in  Mid- 
dleton  v.  Pollock",  20  Eq.  515. 

(c)  3  M.  D.  &  D.  256.     Compare  Bolland  v.  Nash,  8  B.  &  C. 
105. 
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sory  note,  and  deposited  this  note  and  others  with  B.  Bk.  IV. 
&  Co.,  as  a  security  for  advances  made  by  them.  The 
bankers  became  bankrupt.  At  the  time  of  their  bank- 
ruptcy,  A.  was  the  holder  of  their  notes  to  the  amount 
of  520Z.,  and  B.  &  Co.  had  in  their  hands  securities  of 
the  bankrupts  more  than  sufficient  to  cover  what  was 
due  from  them  for  advances  made  to  them  by  B.  & 
Co.  B.  &  Co.  compelled  A.  to  pay  his  promissory  note, 
he  being  ignorant  of  the  dealings  between  them  and 
the  bankers. 

Subsequently,  B.  &  Co.,  having  been  paid  all  that 
was  due  to  them  from  the  bankrupts,  delivered  up  to 
the  assignees  the  securities  in  their  hands.  It  was  held, 
that  as  between  A.  and  the  bankers,  A.  was  entitled, 
first,  to  be  repaid  what  he  had  paid  to  B.  &  Co.  as  their 
surety,  and  secondly,  to  set  off  against  what  was  due 
from  him  to  the  assignees  on  his  promissory  note,  the 
amount  due  to  him  from  the  bankrupts  in  respect  of 
their  notes  in  his  hands. 

Thirdly,  as  to  the  notice  of  the  act  of  bankruptcy. —  3.  Demands 
The  language  of  the  mutual  credit  clause  precludes  set-  arising  after 
ting  off  a  demand  accruing  against  a  bankrupt  by  rea-  notice  °f  an 
son  of  anything  done  after  notice  of  an  act  of  bank 
ruptcy  committed  by  him  *and  available  against  him  r 
for     adjudication    (d).       Therefore,    although    where  not  be  set 
bankers  first  stop  payment  and  then  commit  an  act  of  off. 
bankruptcy,  a  holder  of  their  notes  can  set  off  such  of 
them  as  came  to  his  hands  before  the  act  of  bank- 
ruptcy (e),  he  cannot  set  off  those  which  came  to  his 
hands  after  that  event,  if  he  had  notice  of  it  (/).     So, 
if  a  person  commits  an  act  of  bankruptcy  which  is 
known  to  his  bankers,  and  they  nevertheless  afterwards 
honour  his  drafts,  they  cannot  set  off  the  payments  in 
respect  of  them,  against  the  demand  of  the  trustees 
for  the  balance  standing  to  the  credit  of  the  bankrupt 
at  the  time  the  act  of  bankruptcy  was  committed  (g). 

With  a  view  to  avoid  paying  debts  to  trustees  in  Buying  up 
bankruptcy,  recourse  is  frequently  had  by  the  debtors  bills  of  bank- 
of  a  failing  person  to  the  expedient  of  buying  up  his  ruP*- 

(d)  Ante,  p.  655,  Elliott  v.  Turquand,  7  App.  Ca.  79  ;  and  see 
Hawkins  v.  Penfold.  2  Ves.  S.  550  ;  Vernon  v.  Hankey,  2  T.  R. 
113. 

(e)  Hawkins  v.  Whitten,  10  B.  &  C.  217;  Dickson  v.  Cass,  1  B. 
&  Ad.  343;  Forster  r.  Wilson,  12  M.  &  W.  191. 

(/)  Dickson  r.  Cass,  1  B.  &  Ad.  343,  where  some  only  of  the 
firm  had  committed  acts  of  bankruptcy. 

(g)  Vernon  v.  Hankey,  2  T.  R.  113,  and  3  Bro.  C.  C.  313.  See 
too,  Kynaston  v.  Crouch,  14  M.  &  W.  266;  Tamplin  v.  Diggins,  2 
Camp.  312. 
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acceptances  in  order  to  set  them  oft  against  the  sums 
which  the  purchasers  owe  him.  If  a  debtor  obtains  the 
.  acceptances  of  his  creditors  in  this  way  for  himself, 
and  without  notice  of  any  act  of  bankruptcy,  the 
debtor  will  be  able  to  set  off  the  full  amount  of  the 
•acceptances,  however  little  he -may  have  paid  for  their 
purchase  (h);  but  it  will  be  otherwise  if  he  had  notice 
of  the  act  of  bankruptcy  (i) ;  or  if  he  has  obtained 
the  acceptances  not  bond  fide  to  protect  himself,  but 
as  a  trustee  for  others,  and  in  order  to  enable  them 
to  avail  themselves  of  his  right  of  set-off  (&). 

4.   Of  the  time  from  ivhich  the  title  of  the  trustee  dates. 

Under  the  old  law  the  title  of  the  assignee  of  a  per- 
son adjudicated  bankrupt  on  a  creditor's  petition  dated 
not  from  *  the  time  of  adjudication,  but  from  a  time 
anterior  thereto,  viz.,  from  the  time  of  the  commission 
of  the  earliest  act  of  bankruptcy  subsequent  to  the 
accrual  of  the  petitioning  creditor's  debt(/).  As  regards 
the  bankrupt's  personal  property,  whatever  he  was  en- 
titled to  at  that  time  or  acquired  subsequently  (and 
before  he  obtained  his  certificate),  became  legally  vested 
in  his  assignees  ;  and  as  regards  his  real  property, 
although  the  legal  estate  in  it  only  vested  in  the 
assignees  from  the  time  of  their  appointment,  still  they 
could  recover  whatever  might  have  been  conveyed  away 
by  the  bankrupt  after  the  commission  of  any  act  of 
bankruptcy  subsequent  to  the  accrual  of  the  petitioning 
creditor's  debt  (m).  To  this  rule,  however,  certain  im- 
portant exceptions  (known  as  protected  transactions) 
were  introduced  by  statute  in  favour  of  persons  deal- 
ing with  bankrupts  bond  fide,  and  without  notice  of 
any  act  of  bankruptcy.  The  law  upon  this  subject  is 
now  contained  in  the  following  enactments  of  the  Bank- 
ruptcy act,  1883. 

§  43.  The  bankruptcy  of  a  debtor,  whether  the  same  takes 
place  on  the  debtor's  own  petition  or  upon  that  of  a  creditor  or 
creditors,  shall  be  deemed  to  have  relation  back  to,  and  to  com- 
mence at,  the  time  of  the  act  of  bankruptcj-  being  committed 
on  which  a  receiving  order  is  made  against  him,  or.  if  the  bank- 
rupt is  proved  to  have  committed  more  acts  of  bankruptcy  than 

(h)  Hawkins  v.  Whitteu,  10  B.  &  C.  217  ;  Dickson  v.  Cass,  1 
B.  &  Ad.  343. 

(0  Dickson  v.  Cass,  1  B.  &  Ad.  343. 

(k)  Lackington  v.  Combes,  6  Bing.  N.  C.  71  ;  Fair  v.  Mclver, 
16  East  130. 

(?)  Cooper  ?>.  ChRty,  1  Burr.  20,  and  note  thereto  in  1  Sm.L.C. 

(m)  See  1  Griffith  &  Holmes'  Bank.  Law,  257,  el  seq. 


PROTECTED  TRANSACTIONS.  735 

one,  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  Bk.  IV. 
first  of  the  acts  of  bankruptcy  proved  to  have  been  committed  Chap.  4. 

by  the  bankrupt  within  three  months  next  preceding  the  date  of    ec  '  "' 

the  presentation  of  the  bankruptcy  petition  ;  but  no  bankruptcy 
petition,  receiving  order,  or  adjudication  shall  be  rendered  in- 
valid by  reason  of  any  act  of  bankruptcy  anterior  to  the  debt 
of  the  petitioning  creditor  (»). 

\  49  Subject    to  the  foregoing  provisions  of  this  Act  with  Protected 
respect  to  the  effect  of  bankruptcy  on  an  execution  or  attach-  transactions, 
ment  (o),  and  with  respect  to  the   avoidance  of  certain  settle- 
ments (p),  and  preferences  (q),  nothing  in  this  Act  shall  invali- 
date, in  the  case  of  a  bankruptcy — 

(a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors, 

(b)  Any  payment  or  delivery  to  the  bankrupt, 

*(c)  Any  conveyance  or  assignment  by  the  bankrupt  for  vain-  f  *  6651 
able  consideration, 

(d.)  Any  contract,  dealing,  or  transaction  by  or  with  the  bank- 
rupt for  valuable  consideration, 

Provided  that  both  the  following  conditions  are  complied  with, 
namely — 

(1.)  The  payment,  delivery,  conveyance,  assignment,  contract, 
dealing,  or  transaction,  as  the  case  may  be,  takes  place 
before  the  date  of  the  receiving  order  ;  and 

(2. )  The  person  (other  than  the  debtor)  to,  by,  or  with  whom 
the  payment,  delivery,  conveyance,  assignment,  con- 
tract, dealing,  or  transaction  was  made,  executed,  or 
entered  into,  has  not  at  the  time  of  the  payment,  de- 
livery, conveyance,  assignment,  contract,  dealing  or 
transaction,  notice  of  any  available  act  of  bankruptcy 
committed  by  the  bankrupt  before  that  time  (r). 

These  provisions  are  practically  sufficient  to  protect 
all  honest  dealings  and  transactions  with  bankrupts 
without  notice  of  any  act  of  bankruptcy. 

Notice  of  an  act  of  bankruptcy  within  the  meaning  Notice, 
of  these  clatises  is  not  confined  to  formal  or  even  di- 
rect notice  ;  a  knowledge  of  facts  from  which  an  act  of 
bankruptcy  ought  to  be  inferred  is  sufficient  (s). 

(n)  See  Allen  r.  Bonnett,  L.  R.  5  Ch.  577.  The  title  of  the 
trustee  may  relate  back  to  an  act  of  bankruptcy  committed  be- 
fore the  passing  of  the  Bankruptcy  act,  Ex  parte  Snowball,  7 
Ch.  534. 

(o)  \  45,  infra,  p.  674. 

\p)  g  47,  ante,  p.  654. 

(q)  §  48,  ante,  p.  628. 

(r)  A  bond  fide  payment  by  an  agent  to  his  principal  is  not  pro- 
tected if  the  principal  has  committed  an  act  of  bankruptcy,  and 
the  agent  knows  it  when  he  pays  the  money,  Ex  parte  Edwards, 
13  Q.  B.  D.  747.  Compare  £e  Sinclair,  15  ib.  616. 

(s)  See  Ex  parte  Snowball,  7  Ch.  534. 
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Notwithstanding  the  protection  afforded  by  the  above 
enactments  to  persons  dealing  with  or  suing  out  execu- 
tion against  debtors,  bond  fide,  and  without  notice  of 
acts  of  bankruptcy  committed  by  them,  the  old  doctrine 
of  relation  applies  as  rigorously  as  ever,  save  in  the  ex- 
cepted cases  (t). 

As  a  rule  that  which  is  in  itself  an  act  of  bankrupicy 
cannot  be  upheld  as  a  bond  fide  payment,  dealing,  or 
transaction,  within  the  meaning  of  the  enactment  above 
referred  to  (u).  But  an  execution  levied  by  seizure 
and  sale  is  not  invalid  by  reason  only  of  its  being  an 
act  of  bankruptcy  (a;). 

*  What  is  notice  to  a  firm  has  been  already  alluded 
to  (y). 

The  doctrine  of  relation  back,  with  its  exceptions, 
having  been  noticed  in  a  general  manner,  it  is  proposed 
to  examine  its  consequences  as  regards,  first,  bankrupt 
partners  and  persons  dealing  with  them  ;  secondly,  sol- 
vent partners  and  persons  dealing  with  them  ;  and 
thirdly,  creditors  who  have  issued  execution  against 
the  partnership  assets. 

(a)   Transactions  with  bankrupt  partners. 

"When  a  firm  is  adjudged  bankrupt,  it  is  necessarily 
dissolved,  and  the  power  of  its  members  to  carry  on  its 
business  is  thereby  determined.  Moreover,  if  there 
has  been  a  joint  act  of  bankruptcy  committed  by  all  the 
partners  (e.  g.,  by  a  conveyance  of  all  their  property), 
the  title  of  the  trustee  will  relate  back  as  against  all 
the  partners  to  that  time.  But  if  there  has  been  no 
joint  act  of  bankruptcy,  but  each  of  the  partners  has 
committed  an  act  of  bankruptcy  at  a  different  time  from 
the  others,  then  peculiar  difficulties  arise  ;  for  a  cer- 
tain time  having  elapsed  between  the  first  act  of  bank- 
ruptcy and  the  next,  the  firm  cannot,  during  this  time, 
be  treated  as  if  it  had  been  bankrupt,  but  only  as  if  one 
of  its  members  had  been  so.  The  consequences,  there- 

(<)  See  Turquand  v.  Vanderplank,  10  M.  &  W.  180  ;  Kynaston 
v.  Crouch,  14  M.  &  W.  266  ;  Cannan  v.  South  Eastern  Rail.  Co., 
7  Ex.  851.  It  applied  under  7  &  8  Viet.  c.  Ill,  on  the  bank- 
ruptcy of  companies,  Aitchison  v.  Lee,  3  Drew.  637  ;  Afid.  3  Jur. 
N.  S.  95. 

(M)  See  Bevan  v.  Nunn,  9  Bing.  107. 

(*)  46  &  47  Viet.  c.  52,  §46  (3).  §4  (e)  makes  the  execution 
an  act  of  bankruptcy. 

(y)  Ante,  pp.  141,  etseq.  If  execution  issues  at  the  suit  of  sev- 
eral persons  jointly,  and  one  of  them  has  notice  of  an  act  of  bank- 
ruptcy committed  by  the  execution  debtor,  such  notice  avoids 
the  execution  as  against  the  trustee,  Edwards  v.  Cooper,  11  Q. 
B.  33. 
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fore,  of  an  adjudication  against  a  firm,  where  each  mem-  Bk.  IV. 
ber  has  committed  a  separate  act  of  bankruptcy  at  a  £ha,p'04' 

different  time  from  the  others,  are,  so  far  as  regards  _       "'_ 

transactions  with  strangers,  the  same  as  if  there  had 
been  a  succession  of  adjudications  against  each  mem- 
ber separately  (z).  What  these  consequences  are,  it  is 
now  proposed  to  examine. 

It  has  been  already  pointed  out  that  the  bankruptcy  Bankruptcy 
of  one  partner  dissolves  the  firm  (a).     Moreover,  where  of  one  part- 
one  partner  commits  an  act  of  bankruptcy,  and   is  ad-  ne.r      5.r~ 
judged  bankrupt,  his  power  of  trading  and  of  acting  in  power  to 
his  own  right  in  the  *  disposition  of  the  property  of  the  r  *  (557] 
partnership,  is  determined  as  from  the  date  of  the  act  deal  with 
of  bankruptcy..    Indeed,  so  far  as  he  is   concerned,  he  assets, 
may  be  regarded  as  a  sole  trader  whose  power  of  deal- 
ing with  property  in  his  own  right  ceases  on  an  act  of 
bankruptcy  (6).     On  this  ground,  amongst  others,  the 

assignees   in   Hague  v.  Rolleston(c).  recovered  from  a  J?anueJ_t'' 

,,.  JJSAU^J  *  u-      Rolleston. 

creditor  of  a  firm  goods  of  the  firm  transferred   to  him 

by  the  bankrupt  after  he  had  committed  an  act  of  bank- 
ruptcy, for  the  purpose,  apparently,  of  preferring  him 
to  other  creditors.  On  the  same  ground,  it  was  deter- 
mined in  Thomason  v.  Frere  (d),  that  the  indorsement  Thomason  v. 
of  a  partnership  bill  by  two  out  of  three  partners,  con- 
ferred no  title  on  the  indorsee,  the  indorsement  having 
beeli  made  after  the  two  indorsers  had  corniuitted  acts 
of  bankruptcy  (e).  This  case  is  very  important,  and  is 
a  clear  authority  for  the  proposition  that  when  a  part- 
ner becomes  bankrupt,  all  his  authorities  to  bind  the 
firm  by  dealfngs  in  the  ordinary  course  of  business,  are 
to  be  deemed  as  having  been  determined  by  the  act  of 
bankruptcy  (  f ). 

This  doctrine,  however,  must  not  be  carried  too  far. 

(z)  See,  accordingly,  Fox  v.  Hanbury.  Cowp.  445  :  Edwards  r. 
Hooper,  11  M.  &  W.  363. 

(a)  Ante,  p.  649. 

(b)  See  per  Bayley,  J.,  in  Harvey  v.  Cricket!,  5  M.  &  S.  341. 
(e)  4  Burr.  2174.     See,  also,  Burt  v.  Moult,  1  Cr.  &  M.  525,  a 

similar  case. 

(d)  10  East,  418. 

(e)  See,  accordingly,  Burt  v.  Moult,  1  Cr.  &  M.  525.      It  is  said 
that  partnership  bills  ought  in  the  case  of  the  bankruptcy  of  one 
partner,  to  be  endorsed  by  his  trustee  and  the  solvent  partners, 
see  Abel  v.  Sutton,  3  Esp.  108,  and  Ramsbottom  v.  Lewis,  1  Camp. 
279.     But  it  is  clear  that  this  is  not  necessary  to  enable  a  bond 
fide  holder  for  value  without  notice  to  sue  on  the  bill.     See  Lacv 
v.  Woolcott,  2  D.  &  R.  458  :  Ex  parle  Robinson,  3  D.  &  Ch.  376~, 
and  C.  P.  Cooper,  Ca.  in  Ch.  temp.  Brougham,  162. 

(/)  A  fortiori  is  a  bill  given  by  him  in  the  name  of  the  firm 
for  his  separate  debt  invalid   as  against  the  payee,  Heilbut  v. 
Nevill,  L.  R.  4  C.  P.  354,  and  5  ib.  478. 
*  24   LAW   OF   PARTNERSHIP. 
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It  has  already  been  seen  that  persons  who  hold  them- 
selves out  as  partners,  are  liable  for  the  acts  of  each 
other  done  in  the  ordinary  course  of  business,  although 
they  may  have  been  done  without  authority.  On  this 
principle,  it  was  held  in  Lacy  v.  Woolcott  (g),  that  a 
solvent  partner  was  liable  to  a  bond  fide  holder  of  a  bill 
fraudulently  accepted  in  the  name  of  the  firm  by  a  co- 
partner who  had  previously  committed  an  act  of  bank- 
ruptcy. The  case  was  distinguished  from  Thomason  v. 
Frere  *  on  the  ground  that  there  the  question  was 
whether  the  property  in  the  bill  was  in  the  assignees 
and  the  solvent  partners,  or  in  the  person  who  had  re- 
ceived it  from  the  bankrupt,  and  that  nothing  was  there 
decided,  or  meant  to  be  decided,  as  to  ,the  liability  of 
the  firm  to  an  innocent  indorsee  for  value  (h) 

In  conformity  with  the  principle  acted  upon  in  Hague 
v.  Rolleston  and  Thomason  v.  Frere,  it  was  held  in 
Craven  v.  Edmondson  (*'),  that  where  a  partner  after 
he  had  committed  an  act  of  bankruptcy,  paid  to  a  cred- 
itor, who  was  aware  of  that  fact,  a  debt  owing  to  him 
by  the  firm,  and  afterwards  the  other  partners  com- 
mitted acts  of  bankruptcy,  whereupon  the  firm  was 
adjudged  bankrupt,  the  assignees  were  entitled  to  re- 
cover back  the  money  so  paid.  The  decision  on  this 
case  was  rested  entirely  on  the  ground  that  the  agency 
of  the  partner  who  paid  the  money  was  determined  by 
the  act  of  -bankruptcy  committed  by  him ;  whilst  the 
creditor  having  had  notice  of  that  act,  could  not  avail 
himself  of  the  statutory  enactments  relating  to  bond 
fide  dealings  and  payments,  and  which  have  been  already 
adverted  to. 

Under  the  old  law,  if  a  debtor  to  a  trader  who  had 
committed  an  act  of  bankruptcy  paid  the  debt  to  him, 
his  assignees  could  compel  the  debtor  to  pay  them 
again  (j) ;  and  this  is  still  the  case  if  the  debtor  makes 
the  payment  after  a  receiving  order  has  been  made,  or 
after  he  has  notice  that  an  available  act  of  bankruptcy 
has  been  committed  (k).  Nevertheless  a  trader,  who 
has  committed  an  act  of  bankruptcy,  can  compel  his 

(g)  2  D.  &  R.  458. 

(A)  In  Ex  parte  Robinson,  3  D.  &  Cn.  376,  the  firm  was  held 
liable  on  the  indorsement  of  the  solvent  partner  after  an  act  of 
bankruptcy  committed  by  his  co-partner.  See  the  judgment  in 
C.  P.  Coop.  Ca.  in  Ch.  Temp.  Brougham,  162,  and  infra,  p.  673. 

(t)  6  Bing.  734  ;  Dickinson  v.  Cass,  1  B.  &  Ad.  343,  was  a  very 
similar  case,  except  that  the  creditor  had  not  notice  of  the  act  of 
bankruptcy,  and  he  was  accordingly  protected  by  statute. 

(j)  See  Vernon  v.  Hankey,  2  T.  R.  113. 

(k)  46  &  47  Viet.  c.  52,  \  49,  and  ante,  pp.  664,  665. 
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debtors  to  pay  him,  so  long  as  no  receiving  order  has  Bk.  IV. 
been   made  against  him  (I).     This  state  of  the  law  is 
most  distressing  ;  for  if  a  debtor  knows  that  an  act  of 


bankruptcy  has  been  *  committed  by  his  creditor  within  [  *  669] 
three  months,  and  is  pressed  for  payment,  if  he  pays, 
he  runs  the  risk  of  being  compelled  by  the  trustee  to 
pay  again;  and  if  he  refuses,  he  renders  himself  liable 
to  pay  the  costs  of  an  action  brought  against  him  by 
his  creditor.  A  debtor  to  a  firm,  one  of  the  members 
of  which  is  known  to  have  committed  an  act  of  bank- 
ruptcy, should  therefore  pay  the  solvent  partners  (m). 

(b)  Transactions  with  solvent  partners. 

The  bankruptcy  of  any  one  partner,  his  co- partners  Effect  of 
remaining  solvent,  affects  them   in  no  other  way  than  bankruptcy 
this,  viz.,  that  the  trustee  in  bankruptcy  becomes  tenant  of  one  P<*rt~ 
in  common  with  them  of  the  partnership  property,  and  g^Vgn* 
is  entitled    to    have  the  accounts  of    the   partnership  partners, 
taken,  and  to  receive  the  bankrupt's  share,  whatever 
that  may  be  (n}. 

The  trustee,  as  has  been  already  observed,  does  not  Solvent 
become  partner  in  the  firm.     The  solvent  partners  are  partners 
entitled  to  get  in  the  joint  assets  (o)  ;  and  unless  there  entitled  to 
be  some  misconduct  on  the  part  of  the  solvent  partners,  ^u"^"^  Of e 
or  unless  the  solvent  partners  are  dead  or  abroad,  the  the  firm, 
trustee  has  no  right  to  interfere  in  the  winding  up  or 
management  of  the  partnership  business.     If  he  does, 
he  will  be  restrained  by  injunction,  at  the  instance  of 
the  solvent  partners  (  p).     The  trustee,  moreover,  can-  Trustee  has 
not  compel  the  solvent  partner  to  deliver  up  the  books  no  right  to 
of  the  partnership  (q).     However,  in  a  case  where  two  th?  partner- 
persons  were  in  partnership  as  solicitors,  and  one  of  s  1^).  °° 
them  became  bankrupt,  and  his  assignees  excluded  the  Napier°n  *' 
solvent  partner  from  all  interference  in  the  partnership 
affairs,  and  got  possession  of   the  *  deeds  and   docu-  [*670J 
ments  belonging  to  the  clients  of  the  firm,  a  motion  by 

(/)  Prickett  v.  Down,  3  Camp.  131;  Foster  v.  Allanson,  2  T.  E. 
479. 

(m)  See  below.  Money  ordered  to  be  paid  to  a  firm  by  the 
Court  of  Admiralty,  is  payable  to  the  solvent  partners  after  the 
bankruptcy  of  one  of  the  firm  ;  The  Jeiferson,  1  Rob.  325. 

(re)  See  ante,  pp.  840,  649. 

(o)  Ex  parte  Owen,  13  Q.  B.  D.  113. 

(p)  See  Allen  v.  Kilbre,  4  Madd.  464.  The  Court  in  Bank- 
ruptcy can  now  do  this,  and  it  is  not  necessary  to  proceed  in  the 
Chancery  Division  of  the  High  Court,  46  &  47  Viet.  c.  52,  \\  93- 
102. 

(q)  Ex  parte  Finch,  1  D.  &  Ch.  274.  See,  also,  Ex  parte  Good, 
21  Ch.  D.  868. 
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Bk.  IV.  the  solvent  partner  for  delivery  to  him  of  such  deeds 

Chap.  4.          an(j  documents  was  refused,  upon  the  ground  that,  with- 

*ec  '  "'  out  the  consent  of  the  clients,  the  Court  had  no  right  to 

order    their    papers  to    be  delivered    to    one    partner 

only  (r). 

But  they  But  although  the  trustee  of  one  partner  has  no  right 

have  a  right  to  the  custody  of  the  partnership  books,  the  solvent 

to  see  them ;  partners  can  be  summoned  before  the  Court,  and  be 

compelled  to  produce  them,  and  to  answer  questions 

relative  to  the  dealings  of  the  bankrupt  (s),  although  it 

may  not  even  be  alleged  that  there  is  anything  due  to 

him  from  the  firm  (t). 

and  to  bring       The  trustee  has  power,  with  the  leave  of  the  Court,  to 
actions  to  re-  bring  actions  in  the  names  of  himself  and  of  the  sol- 
cover  part-      Vt,nt  partners  ;  indemnifying  the  latter,  however,  against 
costs,  if  their  names  are  used  only  for  the  sake  of  form, 
and  they  claim  no  benefit  from  the  action  (u).     So  the 
solvent  partners  may  use  the  name  of  the  trustee,  upon 
indemnifying  him  if  he  declines  to  take  any  active  part 
in  the  proceedings  (v)  ;  but  they  may  sue  on  contracts 
without  joining  the  bankrupt  (w). 

Solvent  -W  disputes  as  to  the  management  of  the  partnership 

partner  will  affairs  arise  between  the  trustee  and  the  solvent  part- 
be  appointed  ners,  an<j  there  is  no  reason  for  distrusting  the  latter, 
the  Court  will  appoint  one  of  them  receiver  of  the  part- 
nership property,  directing  him  to  give  security,  to  pass 
his  accounts,  and  to  furnish  the  trustee  with  proper  ac- 
counts, and  to  allow  him  at  all  reasonable  times  to  in- 
spect the  partnership  books  (a;). 

Right  to  The  power  of  the  solvent  partners  to  wind  up  the 

[*671]  affairs  of  *the  partnership  is,  however,  personal  to 
wind  up  the  themselves,  and  arises  from  the  confidence  originally 
affairs  placed  in  them  by  the  bankrupt,  and  which  is  con- 

°f  rsonaYto     tinued  *°  be  placed  in  them  by  the  Court  so  long  as 
the  solvent     there  is  no  reason  to  the  contrary.     The  right  cannot 
partners.         be  transferred  ;  and  therefore,  where  partnership  goods 
were  seized  by  the  sheriff  under  an  execution  against 

(r)  Davidson  r.  Napier,  1  Sim.  297.  Surely  the  solvent  part- 
ner had  more  right  to  them  than  the  assignees. 

(s)  See  46  &  47  Viet.  c.  52,  \  27  ;  Bank.  Rules,  1886,  rr.  69  and 
70  ;  Exports  Trueman,  ID.  &  C.  464. 

(t)  Exparte  Levett,  1  Gl.  &  J.  185. 

(w)  See  46  &  47  Viet.  c.  52,  \  1 13.  See  Exparte  Wilson,  2  Deac. 
387,  and  3  M.  &  A.  219,  as  to  general  orders  authorising  as- 
signees to  sue. 

/     /•;./•  partf  Owen,  13  Q.  B.  D.  113  ;  Whitehead  ?•.  Hughes,  2 
Cr.  &  M.  318,  and  2  Dowl.  Pr.  Ca.  258,  and  4  Tyr.  92. 

(w)  46&47  Viet.  c.  52 ,\  114. 

(.r)  See  Ex  pa  tie  Stoveld,  1  Gl.  &  J.  303;  Freeland  c.  Stansfeld, 
2  Sm.  &  G.  479. 
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a  solvent  partner,  and  the  execution  creditor  purchased  Bk.  IV. 
from  the  sheriff  all  the  execution  debtor's  share  and  in- 
terest  in  the  partnership,  and  then  proceeded  to  sell 
the  partnership  effects,  an  injunction  restraining  such 
sale  was  granted  b'y  the  Court  of  Chancery,  at  the  suit 
of  the  assignees  of  the  other  partner,  who  was  bank- 
rupt (y). 

If  there  is  only  one  partner  living  in  this  country, 
his  co-partners  being  either  dead  or  abroad,  and  he  be- 
comes bankrupt  the  trustee  in  that  case  winds,  up  the 
affairs  of  the  partnership  as  well  as  the  private  affairs 
of  the  bankrupt  (z). 

Notwithstanding  the  doctrine  that  by  an  adjudica-  Sales,  &c., 
tion  of  bankruptcy  against  one  partner  the  firm  is bv  solvent 
dissolved,  and  the  trustee  of  the  bankrupt  partner 
becomes  tenant  in  common  of  the  partnership  effects 
with  the  solvent  partners,  they  can  sell  the  partnership 
goods  and  chattels,  and  the  trustee  of  the  bankrupt 
partner  has  no  locus  standi  against  a  bond  fide  pur- 
chaser from  them  (6).  In  Fox  v.  Hanbury(c),  the  lead-  Fox  r. 
ing  case  on  the  subject,  one  of  several  partners  became  Hanbury. 
bankrupt  ;  afterwards,  partnership  goods  were  bond 
fide  sold  to  the  defendant  by  the  solvent  partners,  and 
after  the  sale  the  firm  was  adjudged  bankrupt  ;  the 
assignees  of  the  firm  sought  to  recover  the  goods  from 
the  purchaser,  upon  the  ground  that  by  the  bankruptcy 
of  one  of  the  partners  the  firm  was  dissolved,  and  the 
solvent  partners  had  no  power  afterwards  to  dispose  of 
the  partnership  effects.  Lord  Mansfield,  in  a  most 
carefully  considered  judgment,  held  that  the  action 
would  not  lie  ;  and  for  two  reasons,  viz.,  first,  upon 
the  broad  ground  that,  after  a  *  partnership  had  been  [  *672] 
dissolved  by  the  bankruptcy  of  one  partner,  persons  who 
had  dealt  with  the  other  partners  without  notice  of  the 
dissolution,  acquired  a  right  against  the  solvent  part- 
ners and  the  assignees  of  the  bankrupt  partner  ;  and 
secondly,  upon  the  technical  ground  that  the  assignees 
could  not  claim  to  be  more  than  tenants  in  common 
with  the  purchaser,  and  that  trover  would  not  lie  at  the 
suit  of  one  tenant  in  common  against  his  co-tenant,  un- 
less under  very  special  circumstances. 

(y]  Eraser  v.  Kershaw  2  K.  &  J.  496. 

(*)  See  Hankey  v.  Garratt,  1  Ves.  J.  236  ;  Everett  v.  Back- 
house, 10  Ves.  98;  Barker  v.  Goodair,  11  Ves.  86  ;  Dutton  v. 
Morrison,  17  Ves.  210. 

(6)  Sed  quaere  if  they  are  only  partners  in  the  profits,  see  Meyer 
v.  Sharpe,  5  Taunt.  74. 

(c)  Cowp.  445.  See,  also,  Smith  v.  Stokes,  1  East,  363 ;  Smith 
v.  Oriell,  1  East,  368. 
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[  *  673] 


Ex  parte 
Robinson. 


In  Harvey  v.  Crickett  (d),  which  was  not  an  action  of 
trover,  but  assumpsit  for  money  had  and  received,  the 
plaintiffs,  as  assignees  of  a  bankrupt  partner,  sought 
to  recover  from  the  defendant,  creditors  of  the  firm, 
money  paid  to  them  .by  the  solvent  partner  after  the 
act  of  bankruptcy  ;  but  it  was  held  that  the  action 
would  not  lie  ;  not,  however,  because  the  plaintiffs  and 
the  defendant  were  tenants  in  common,  but  because, 
notwithstanding  the  bankruptcy  of  one  of  the  partners, 
the  other  was  entitled  to  apply  the  partnership  assets 
in  payment  of  the  partnership  debts. 

Again,  in  Morgan  v.  Marquis  (e),  the  assignees  of  a 
bankrupt  partner  sought  to  recover  from  the  agent  of 
the  firm  monies  received  by  him  from  the  sale  of  goods 
effected  by  him  after  the  bankruptcy,  by  the  desire  of 
the  solvent  partner  ;  but  it  was  held  that  the  action 
would  not  lie,  because  it  was  competent  -for  the  solvent 
partner  to  deal  with  the  property  as  he  had  done. 

These  cases  have  been  referred  to  thus  in  detail,  in 
order  to  show  that  they  rest  on  something  more  satis- 
factory than  the  technical  doctrine  that  trover  will  not 
lie  by  one  tenant  in  common  against  the  other.  Al- 
though this  doctrine  was,  no  doubt,  sufficient  for  the 
decision  of  Fox  v.  Hanbury,  Smith  v.  Stokes,  and  Smith 
v.  Oriell,  and  was  apparently  thought  by  the  Court  of 
Exchequer,  in  Buckley  v.  Barber  (/),  to  afford  the 
*  only  reason  by  which  those  decisions  could  be  justified, 
yet  it  is  submitted  that  those  cases,  together  with  the 
others  just  referred  to,  are,  in  fact,  authorities  for  the 
proposition  that,  notwithstanding  the  bankruptcy  of 
one  partner,  the  solvent  partners  can  deal  with  the 
partnership,  property  as  if  no  bankruptcy  had  inter- 
vened, and  can  consequently  confer  a  title,  not  only  to 
an  undivided  share  in,  but  to  the  whole  of,  any  of  the 
property  which  they  assume  to  dispose  of  in  the  ordi- 
nary way  of  business,  and  to  persons  dealing  with  them 
bond  fide  (g). 

The  case  of  Ex  parte  .Robinson  (h)  goes  the  whole 


fl.Swann,  4  B.  &  Ad.  633,  and 
Smith  v.  God  dart,  3  Bos.  &  P.  4t>5,  are  nearly  similar  cases,  and 
in  them  there  was  notice  of  the  bankruptcy. 

(e)  9  Ex.  145.  See,  also,  Lewis  v.  White,  2  N.  R.  81,  Ex., 
where  the  assignees  sued  an  auctioneer  in  trover  for  partnership 
property  sold  by  the  orders  of  the  solvent  partners. 

(/)  6  Ex.  182. 

(g)  See,  accordingly,  Eraser  v.  Kershaw,  2  K.  &  J.  496.  See, 
also,  Tupper  v.  Haythorne,  before  Sir  Wm.  Grant,  and  reported 
in  a  note  in  Gow,  N.  P.  Rep.  135.  See  further  on  this  subject 
generally,  note  2  M.  at  p.  133  of  the  Appendix  to  1  Mont.  Part. 

(/*)  3  D.  &  Ch.  376,  and  1  Mon.  &  A.  18,   reversing  Ex  parte 
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length  of  the  doctrine  here  contended  for.     There  A.  Bk.  IV. 
and  B.  were  partners.     A.  committed  an  act  of  bank-  £na,p'04- 
ruptcy,  and  afterwards  B.  accepted  bills  in  the  name  of    e'  •  •"• 
the  firm,  as  a  security  for  a  previously  contracted  obli- 
gation.     On  the  subsequent  bankruptcy  of  B.  it  was 
held  that  the  holders  of  these  bills  were  entitled  to 
prove  against  the  joint  estate  of  A.  and  B. ;  for,  as  be- 
tween the  firm  and  bond  fide  holders  of  the  bills  for 
value,  B.'s  authority   to  accept  them  for  himself  and 
co-partner,  and  for  a  partnership  debt,  could  not  be  dis- 
puted. 

But  although  a  bill  accepted  by  one  partner  in  the  Bill  accepted 
name  of  the  firm,  and  after  the  bankruptcy  one   of  its  in  name  0* 
members,  is  the  bill  of  the  firm,  it  is  obviously  a   very  bankruptcy*' 
different  thing  from  the  bill  of  a  firm  in  which  all  the  not  bills  of 
partners  are  solvent  ;  and  an  agreement  to  exchange  the  firm  for 
bills  of  a  firm  for  something  else,  is  noi;  performed  by  a^  purposes, 
the  delivery  of  bills  of  the  firm,  after  some  or  one  of 
its  members   are  bankrupt.     This  was  the  ground  of 
decision  in  Ex  parte  McGae  («').     There  A.,  B.  and  C.  Ex  parte 
were  bankers  ;  D..  a  customer  of  the  bank,.was  in  the  McGae. 
habit  of  receiving  bills  fjom   various   people  ;  and  it 
was  agreed  between  *  him  and  the  bank,  that  he  should  [  *  67-4] 
indorse  and  pay  the  bills  into  the  bank,  and  receive  in 
exchange  its  notes.     This  agreement  was  acted  on.    A. 
and  B.  became  bankrupt  ;  but  D.,  without  knowledge 
of  that  fact,  continued  to  pay  in  bills,  and   to  receive 
the  notes  of  the  bank.  Afterwards  C.  became  bankrupt; 
a  joint  adjudication  was  made  against  A.,  B.  and  C.  It 
was  held  that  their  assignees  were  bound  to  return  to 
D.  the  bills  paid  by  him  since  the  bankruptcy  of  A.  and 
B. ;  for  although  he  had  received  notes  for  such  bills, 
those  notes  were  not  such  notes  as  he   had  stipulated 
for,  and  was  entitled  to:  they  were  notes,  not  of  A.,  B. 
and  C.,  but,  in  substance,  of  C.  and  the  assignees  of 
A.  and  B. 

It  will  have  been  observed,  that  the  validity   of  bond  Validity  of 
fide  dealings  of  solvent  partners  after  the  bankruptcy  acts  ot 
of  their  co-partners,  does  not  depend  on  the  clause  in  the  solvent  part- 
Bankruptcy  act  relating  to  bond  fide  dealings  and  trans-  r  erV10+  ' 
actions  with  bankrupts,  without  notice  of  any  act  of  absence  of 
bankruptcy  committed  by  them.     That  clause  increases  notice  of 
: bankruptcy. 

Ellis,  Mon.  &  Bl.  249.  Ramsbottom  v.  Duck,  1  Mont.  Part. 
App.  note  2  M. ;  Ramsbotham  v.  Cator,  1  Stark.  228  ;  Ramsbot- 
tom v.  Lewis,  1  Camp.  279  ;  and  Abel  v.  Sutton,  3  Esp.  108,  must 
be  considered  as  overruled  so  far  as  they  are  inconsistent  with 
the  case  in  the  text. 

(i)  19  Ves.  606.     See,  too,  Jombart  v.  Woollett,  2  M.  &  Cr.  389. 
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but  is  not  essential  to  the  safety  of  persons  bond  fide 
dealing  with  partners  who  have  committed  no  act  of 
bankruptcy.  Harvey  v.  Crickett  (k)  and  Woodbridge  v. 
Sivann  (I)  are  conclusive  on  this  head. 

(c)  Execution  creditors. 

Subject  to  the  qualifications  introduced  by  statute, 
the  title  of  an  execution  creditor  was  always  liable  to 
be  overridden  by  the  commission  of  an  act  of  bank- 
ruptcy on  the  part  of  the  debtor,  before  the  goods  taken 
in  execution  were  actually  sold  (ra). 

The  Statutory  enactment  now  in  force  is  46  &  47 
Viet.  c.  52,  §§  45  and  46,  which  are  as  follows.  It  will 
be  observed  that  there  is  no  distinction  between  traders 
and  non- traders. 


Restriction 
of  rights  of 
creditor 
under  execu- 
tion or 
attachment. 

[*675] 


Duties  of 
sheriff  as  to 
goods  taken 
in  execution, 


\  45.  (I.)1  Where  a  creditor  has  issued  execution  against  the 
goods  or  lands  of  a  debtor,  or  has  attached  any  debt  due  to  him. 
he  shall  not  be  entitled  to  retain  the  benefit  of  the  execution  or 
attachment  against  the  trustee  in  bankruptcy  of  the  debtor,  un- 
less he  has  completed  the  execution  or  attachment  before  the 
date  of  the  receiving  order,  and  before  notice  of  the  *  pre- 
sentation of  any  bankruptcy  petition  by  or  against  the  debtor 
or  of  the  commission  of  any  available  act  of  bankruptcy  by  the 
debtor. 

(2.)  For  the  purposes  of  this  Act,  an  execution  against  goods  is 
completed  by  seizure  and  sale;  an  attachment  of  a  debt  is  com- 
pleted by  receipt  of  the  debt;  and  an  execution  against  land  is 
completed  by  seizure,  or,  in  the  case  of  an  equitable  interest,  by 
the  appointment  of  a  receiver  (n)- 

\  46.  (I.)1  Where  the  goods  of  a  debtor  are  taken  in  execu- 
tion, and  before- the  sale  thereof  notice  is  served  on  the  sheriff 
that  a  receiving  order  has  been  made  against  the  debtor,  the  sher- 
iff shall,  on  request,  deliver  the  goods  to  the  official  receiver  or 
trustee  under  the  order,  but  the  costs  of  the  execution  shall  be 
a  charge  on  the  goods  so  delivered,  and  the  official  receiver  or 


(fc)  5  M.  &  S.  336  ;  and  ante,  p.  672. 

(I)  4  B.  &  Ad.  633. 

(m)  See  Cooper  v.  Chitty,  1  Sm.  L.  C.,  and  note  there. 

(n)  Heathcote  v.  Livesley,  19  Q.  B.  D.  285.  See  Re  Hobson, 
33  Ch.  D.  493.  as  to  elegit.  See  as  to  protected  seizures  not  be- 
ing executions,  Ex  parte  Dickin,  4  Ch.  D.  524,  and  Krehl  r. 
Great  Central  Gas  Co.,  L.  R.  5  Ex.  289.  A  winding-up  order 
followed  by  the  appointment  of  an  interim  manager,  was  not  an 
execution  or  attachment  within  the  meaning  of  \  133  of  the  act 
of  1849,  Aitchison  v.  Lee,  3  Drew.  637,  654,  &c.;  Aff.  3  Jur.  N. 
S.  95. 


See  note  (/),  page  628. 
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trustee  may  sell  the  goods  or  an  adequate  part  thereof  for  the  Bk.  IV. 
purpose  of  satisfying  the  charge.  Chap.  4. 

(2.)  Where  the  goods  of  a  debtor  are  sold  under  an  execution  _ 
in  respect  of  a  judgment  for  a  sum  exceeding  twenty  pounds,  the 
sheriff  shall  deduct  the  costs  of  the  execution  from  the  proceeds 
of  sale,  and  retain  the  balance  for  fourteen  days,  and  if  within 
that  time  notice  is  served  on  him  of  a  bankruptcy  petition  hav- 
ing been  presented  against  or  by  the  debtor,  and  the  debtor  is  ad- 
judged bankrupt  thereon  or  on  any  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay  the  balance  to  the  trustee 
in  the  bankruptcy,  who  shall  be  entitled  to  retain  the  same  as 
against  the  execution  creditor,  but  otherwise  he  shall  deal  with 
it  as  if  no  notice  of  the  presentation  of  a  bankruptcy  petition 
had  been  served  on  him. 

(3. )  An  execution  levied  by  seizure  and  sale  on  the  goods  of  a 
debtor  is  not  invalid  by  reason  only  of  its  being  an  act  of  bank- 
ruptcy, and  a  person  who  purchases  the  goods  in  good  faith  un- 
der a  sale  by  the  sheriff  shall  in  all  cases  acquire  a  good  title  to 
them  against  the  trustee  in  bankruptcy. 

The  above  clauses  apply  as  well  to  cases  where  one 
partner  is  bankrupt,  and  the  same  partner  is  the  exe- 
cution debtor,  as  to  those  where  all  the  partners  are 
bankrupt,  and  all  are  expcution  debtors:  it  will  also  be 
probably  held  to  apply  where  one  partner  only  is  bank- 
rupt, and  the  execution  is  against  the  firm  for  a  part- 
nership debt  (o);  provided  the  Court  is  in  a  position 
to  ensure  a  proper  distribution  of  the  assets  of  the  firm 
amongst  the  creditors  thereof.     But  if  a  firm  carries  on  Cases  where 
business,  and   has  property   abroad,  and  some  of  the  some  part- 
partners  are  resident  *  there,   and  a  creditor  has,  by  [  *  676] 
proceedings  instituted  abroad  against  the  foreign  house,  n£rs  a™ 
taken  its  effects  there  in  execution,  he  will  not  be  in-  s 
terfered  with  by  the  courts  here,  at  the  instance  of  the 
trustee  of  a  bankrupt  member  of  the  firm  residing  in 
this  country  (p).     As  the  Court  in  such  a  case  cannot 
ensure  a  proper  distribution  of  the  partnership  assets 
amongst  all  the  creditors  of  the  firm,  it  will  not  de- 
prive any  of  those  creditors  of  the  advantages  which 
they  may  have  obtained,  and  to  which  they  are  enti- 
tled by  the  laws  of  another  country.     If,  however,  the 
creditor  has  received  more  than  the  amount  of  his  debt, 


(o)  Following  the  analogy  of  the  old  law,  see  Barker  v.  Good- 
air,  11  Ves.  78,  and  Button  v.  Morrison,  17  Ves.  210.  See,  too, 
Be  Wait,  1  J.  &  W.  610;  Anon.  12  Mod.  446. 

(p)  See  Brick  wood  v.  Miller,  3  Mer.  279.  See,  too,  the  excel- 
lent judgment  of  C.  J.  Eyre,  in  Phillips  v.  Hunter,  2  H.  Bl.  410. 
and  the  case  of  Waring  v.  Knigbt,  referred  to  by  him. 
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Bk.  IV. 
Chap.  4. 
Sect.  3. 


Right  of 
trustee  to 
part  of 
proceeds  of 
sale  under 
execution. 


he  will  be  made  to  account  to  the  trustee  for  the  differ- 
ence (q). 

Before  the  Judicature  acts  it  was  held  that  where  A. 
and  B.  were  partners,  and  A.  committed  an  act  of 
bankruptcy,  and  a  separate  creditor  of  B.  took  the  part- 
nership property  in  execution,  and  sold  it,  A.'s  trustee, 
although  not  entitled  to  recover  the  property  sold,  or 
its  value,  was  entitled  to  part  of  the  proceeds  of  its 
sale;  and  in  the  absence  of  evidence  to  the  contrary,  to 
one-half  of  such  proceeds  (r).  If,  however,  the  trus- 
tee of  a  bankrupt  firm  sold  its  property,  a  creditor  who 
had  previously  issued  execution  against  that  property 
for  a  separate  debt  of  one  of  the  partners,  could  not  sue 
the  trustees  for  that  partner's  share  of  the  proceeds  of 
the  sale  (s).  The  effect  of  the  Judicature  act  on  such 
cases  as  these  has  been  already  considered  (t). 


Reputed 
ownership. 

[*677] 


Object  of 

above 

enactments. 


SECTION  III. — OF  THE  DOCTRINE  OF  REPUTED  OWNERSHIP. 
1.   Generally. 

From  the  time  of  James  the  First,  and  since,  it  has 
been  thought  proper  by  the  Legislature  to  declare  that 
upon  the  *  bankruptcy  of  any  trader  his  creditors  shall 
have  the  benefit  not  only  of  his  own  property,  but  also 
of  all  such  goods  of  other  people  as  at  the  time  of  his 
bankruptcy  are  in  his  possession,  order,  or  disposition, 
with  their  permission.  Under  the  old  acts  such  prop- 
erty did  not,  like  the  bankrupt's  own  property,  vest  in 
the  assignees;  but  an  order  for  sale  was  made,  and 
when  made,  was  retrospective,  and  enabled  them  or  the 
purchaser  from  them,  as  the  case  might  be,  to  sue  for 
the  goods  (u).  Under  the  Bankruptcy  act,  1883,  how- 
ever, this  distinction  does  not  appear  to  exist  (x}. 

The  object  of  these  enactments  is  to  prevent  a  trader 
from  obtaining  undue  credit  by  being  allowed  to  parade 
as  his  own,  property  which  in  fact  belongs  to  other 

(q)  Brickwood  v.  Miller,  3  Mer.  284. 

(r)  Mayhew  v.  Herrick,  7  C.  B.  229.  Compare  Morgan  v. 
Marquis,  9  Ex.  145. 

(s)  Garbett  v.  Veale,  5  Q.  B.  408. 

(t)  Ante,  book  iii.  c.  5,  $  4. 

(«)  The  order  might  be  made  retrospectively,  as  in  Re  Heslop, 
1  De  G.  M.  &  G.  477.  See,  as  to  the  order  for  sale,  Quarter- 
inaine  v.  Bittleston,  13  C.  B.  133;  Freshney  v.  Carrick,  1  H.  & 
N.  653;  and  as  to  its  conclusiveness,  Graham  v.  Furber,  14  C.  B. 
134;  Exparte  Wood,  4  De  G.  M.  &  G.  HOI;  and  as  to  restraining 
a  sale  under  it,  Mather  v.  Lay,  2  J.  &  H.  374. 

(a;)  46  &  47  Viet.  c.  52,  g  44  (iii.)  and  $  54. 
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people  ;  and  notwithstanding  the  very  general  language  Bk.  IV. 
of   the  enactments,  their  application  has  always  been  Chap.  4. 
controlled  by  a  reference  to  the  mischief   which   they  _! 
were  designed  to  prevent  ;  and  as  the  habits  of  a  trad- 
ing community  vary,  it  may  well  happen  that  circum- 
stances which  are  at  one  time  calculated  to  deceive  are 
not  so  at  another.     Whether,  therefore,  property  in  the 
possession  of  a  bankrupt,  but  not  belonging  to  him,  will 
pass  to  his  trustee  by  virtue  of  the  doctrine  of  reputed 
ownership,  will  depend  upon  the  circumstances  under 
which,  and  the  purposes  for  which,  they  are  in  his  pos- 
session (y). 

By  the  Bankruptcy  act,  1883  the  reputed  "ownership 
clause  is  as  follows  : — §  44 l  enacts  that  the  property  of 
a  bankrupt  divisible  amongst  his  creditors,  shall  in- 
clude,— 

(iii.)  All  goods  being,  at  the  commencement  of  the  bankruptcy, 
in  the  possession,  order  or  disposition  of  the  bankrupt, 
in  his  trade  or  business,  by  the  consent  and  permission 
of  the  true  owner,  under  *such  circumstances  that  he  is  [  *  678] 
the  reputed  owner  thereof :  provided  that  things  in  ac- 
tion other  than  debts  due  or  growing  due  to  the  bank- 
rupt in  the  course  of  his  trade  or  business,  shall  not  be 
deemed  goods  within  the  meaning  of  this  section  (2). 

Upon  this  enactment  the  following  observations  re- 
quire attention  : — 

First,  as  to  the  property. — The  reputed-ownership  i.  Property 
clause  does  not  extend  to  land  or  any  interest  therein  ;  must  be 
and  not  therefore  to  leaseholds  (a),  equities  of  redemp-  personal, 
tion  or  the  like  (6);  nor  to  fixtures,  even  though  re- 
movable as  between  landlord  and  tenant  (c).     But  with 
the  exception  of  choses  in  action  other  than  debts  due 

(y)  See  as  to  customs  of  trade,  &c.,  Ex  parte  Brooks,  23  Ch. 
D.  261  ;  Ex  parte  Turquand,  14  Q.  B.  D.  636;  Ex' parte  Wing- 
field,  10  Ch.  D.  591  ;  Ex  parte  Vaux,  9  Ch.  602  ;  Ex  parte  Wat- 
kins,  8  ib.  520  ;  Priestley  v.  Pratt,  L.  R.  2  Ex.  101  ;  Kyall  v. 
Eowles,  1  Ves.  S.  348  ;  Joy  v.  Campbell,  1  Sch.  &  Lef.  328  ;  Ham- 
ilton v.  Bell,  10  Ex.  545  ;  Horn  v.  Baker,  9  East,  215,  and  2  Sm. 
L.  C. 

(z)  46  &  47  Viet.  c.  52,  \  44  (iii),  and  see  \  168  for  the  defini- 
tion of  goods  and  property. 

(a)  Roe  v.  Galliers,  2  T.  R.  133. 

(b)  Jones  v.  Gibbons,  9  Ves.  407.     But  as  to  money  directed 
to  be  raised  by  sale  or  mortgage,  see  Re  Hughes,  2  Hem.  &  M.  89. 

(c)  Horn  v. 'Baker,  9  East  215,  and  2  Sm.   L.  C.;  Whitmore  v. 
Empson,  23  Beav.  313  ;  Mather  r.  Fraser,  2  K.  &  J.  536  ;  Ex  parte. 
Scarth,  1  M.  D.  &  D.  240  ;  Ex  parte  Cotton,  2  ib.   725  ;  Boydell 
v.  McMichael,  1  Cr.  M.  &  R.  177  ;  Ex  parte  Wilson,  4  D.  &C.  143. 

1  See  note  (?)  R.  628.   - 
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Bk.  IV.  to  the  bankrupt  in  respect  of  his  trade  or  business,  all 

Chap.  4.          pure  personal  estate  is  included  in  the  clause  (d).     It 
••'•'• includes,  for  example,  ships,  notwithstanding  the  regis- 
try acts  (e). 

Chcses  in  Debts  due  to  the  bankrupt  in  respect  of  his  trade  or 

action.  business  (/)  are  within  the  operation   of  the  clause. 

But  all  other  choses  in  action  are  excepted,  e.  g.,  de- 
bentures (g),  policies  of  insurance  (/i),  shares  in  part- 
nerships (*'),  shares  in  companies  (fc)  and  equitable  in- 
terests therein  ( Z ) . 

[  *  6791  *  Secondly,  as  to  the  order  and  disposition. — The  act 

-•  Property     requires  that  the  goods  and  chattels  shall  be  in  the 
thlTorder  or    bankrupt's  possession,  order,  or  disposition  as  reputed 
disposition  of  owner.     Goods  therefore  which  are  in  the  bankrupt's 
the  bank-       possession,  but  not  as  reputed  /owner,  are  not  within 
the  clause  (m).     On  the  other  hand,  Actual  possession 
on  the  part  of  the  bankrupt  is  not  necessary.     If  the 
goods  are  in  the  hands  of  a  servant  of  a  bankrupt  or  in 
the  possession  cf  a  third  party,  to  whom  the  bankrupt 
has  lent  them,  and  who  is  bound  to  return  them  when 
required,  they  are  in  the  bankrupt's  order  and  disposi- 
tion (n).     But  if  goods  are  in  the  possession  of  a  third 
party  who  is  entitled  to  a  lien  upon  them,  the  trustee  is 
not  entitled  to  the  goods  as  being   in  the   bankrupt's 
possession  (o). 
Bills  ot  Nor  does  the  registration  of  a  bill  of  sale  necessarily 

(<i)~See  Ry al  1  v.  I  {owles,  1  Ves.  S.  348,  as  to  debt  a ;  1 1 . ,  ni- 
blower  v.  Proud.  2  B.  &  Ad.  329,  as  to  negotiable  instruments  ; 
Edwards  v.  Martin,  1  Eq.  121. 

(e)  Monkhouse  r.  Hay.  2  Brod.  &  Bing.  114,  affirming  Hay  r. 
Fairbairn,  2  B.  &  A.  193  ;   Robinson  v.   MacDonnell,  5  M.  &  S. 
228  ;  Exparte  Burn,  Uac.  &  W.  378  ;  Ex  parte  Batson.  Cooke's 
Bank.  L.  355,  ed.  8. 

(/)  /.  r.,  debts  connected  with  his  trade,  not  all  debts  con- 
tracted whilst  he  is  a  trader.  See  E.t  parte  Rensburg,  4  Ch.  D. 
<J85  ;  Exparte  Kemp.  9  Ch.  383. 

(ff)  Exparte  Rensburg,  4  Ch.  D.  685. 

lh]  Exparte  Ibbetson,  8  Ch.  D.  519. 

(f)  Ex  parte  Fletcher,  8  Ch.   D.  218.      See,   also.    Longman  v. 
Tripp,  2  Bos.  &  P.,  N.  S.  67  ;  Exparte  Foss,  2De  G.  &  J.  230. 

(k)  Whinney  v.  Colonial  Bank,  11  App.  Ca.  426,  reversing  S. 
C.  30  Ch.  D.  261,  and  overruling  E.e  parte  Union  Bank  ot  Man- 
chester, 12  Eq,  354.  Older  decisions  may  now  be  disregarded. 

(1)  Exparte  Barry,  17  Eq.  113. 

(m)  See  Priestley  r.  Pratt,  L.  R.  2  Ex.  101,  where  the  goods 
were  left  with  the  bankrupt  for  the  owner's  convenience.  Set', 
also,  Shrubsole  r.  Sussams,  16  C.  B.  N.  S.  452,  where  the  bank- 
rupt's name  had  been  painted  out  from  over  his  own  shop. 

(n)  Hornsby  v.  Miller,  1  E.  &  E.  192. 

(o)  See  Greening  v..  Clarke,  4  B.  &  C.  316;  E.r  pnrtf  Arbouin, 
De  G.  359;  Ex  par  I  e  Taylor,  Mont.  240;  and  compare  Hbggarclr. 
Mackenzie,  25  Beav.  493,  where  the  person  setting  up  the  lien 
was  only  a  servant  of  the  bankrupts. 
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prevent  the  goods  comprised    in    it    from    remaining  Bk.  IV. 

in  the  order  and  disposition  of  the  vendor   or  rnort-  £    P' ^- 
,     x  Sect.  3. 

gagor  (p). 


Debts  are  deemed  to  be  in  the  possession,  order,  or  As  to  debts, 
disposition  of  him  who  has  the  power  of  giving  a  valid 
discharge  for  the  money  payable  in  respect  of  them, 
and  of  transferring  them  in  the  market  without  excit- 
ing suspicion.  Consequently  a  mere  assignment  of 
debts,  although  it  may  be  valid  enough  between  the 
assignor  and  the  assignee,  will  not  have  the  effect  of 
taking  them  out  of  the  order  and  disposition  of  the 
former.  To  effect  this,  notice  of  the  assignment  must 
be  given  to  the  debtor  (q). 

What  amounts  to  a  sufficient  notice  of  an  assignment  As  to  the 
is  often  not  easy  to  decide.     It  seems,  however,  that  it  sufficiency  of 
is  immaterial  by  whom  the  notice  is  given  (r);  that  a 
verbal  communication,  *if  given  in  the  course  of  busi-  [  *  680] 
ness,  is  as  effectual  as  a  written  notice  (s);  that  notice 
by  advertisement,  if  seen  by  the  person  to  whom  notice 
ought  to  be  given,  is  sufficient  (t):  aud  that  notice  to 
one  partner  is  notice  to  the  firm  (M);  and  notice  to  one 
director  or  officer  of  a  company,  whose  duty  it  is  to  re- 
ceive it  and  act  upon  it  or  communicate  it  to  the  com- 
pany, is  notice  to  the  company  (x);  provided  that  such 
director  or  officer  is   not  the  person  whose  interest  in 
the  company  is  the  subject-matter  of  the  transaction  to 
be  notified  (y). 

(p)  Badger  v.  Shaw,  2  E.  &  E.  472;  Stansfeld  v.  Cubitt,  2  De 
G.  &  J.  222.  Compare  Ex  parte  Hooman,  10  Eq.  63;  Ashton  v. 
Blackshaw,  9  Eq.  510. 

(q)  Ryall  v.  Rowles,  1  Ves.  S.  348;  Ex  parte  Monro,  Buck,  300. 

(r)  See  Ex  parte  Agra  Bauk,  3  Ch.  555:  Re  Rawbone,  3  K.  &  J. 
300;  Re  Langmead,  20  Beav.  20. 

(s)  Alletsou  v.  Chichester,  L.  R.  10  C.  P.  319;  Ex  parte  Agra 
Bank,  3  Ch.  555;  North  British  Insur.  Co.  v.  Hallett,  7  Jur.  N. 
S.  1263;  Re  Shelley,  4  De  G.  J.  &  S.  543;  Ex  parte  Richardson, 
M.  &  Ch  43;  Gale  v.  Lewis,  9  Q.  B.  730.  Mere  casual  knowledge 
by  a  secretary  is,  however,  not  enough.  Societe  Generale  de 
Paris  v.  Tramways  Union  Co.,  14  Q  B.  D.  424,  and  11  App.  Ca. 
20;  Be  Barr's  Trust.  4  K.  &  J.  219;  Ex  parte  Watkins,2  M.  &  A. 
348;  Ex  parte  Burbridge,  1  Deac.  131;  Edwards  v.  Martin,  1  Eq. 
121. 

(<)  Lloyd  v.  Banks,  3  Ch.  488. 


(«)  Ante,  p.  141. 
(*) 


Alletson  v.  Chichester,  L.  R.  10  C.  P.  319;  Browne  ?;.  Sav- 
age, 4  Drew.  635;  Ex  parte  Richardson,  M.  &  Ch.  43;  Gale  «. 
Lewis,  9  Q.  B.  730;  Pinkett  v.  Wright,  2  Ha.  120.  Notice  to  the 
liquidator,  if  the  company  is  being  wound  up,  is  sufficient. 
Wragge's  case,  5  Eq.  284;  and  see  ante,  p.  143. 

((/)  Browne  v.  Savage,  4  Drew.  635;  Ex  parte  Nutting,  2  M.  D. 
&  D.  302;  Ex  parte  Boulton,  1  De  G.  &  J.  163.  Compare  Re 
Shelley,  4  De  G.  J.  &  S.  543;  Duncan  v.  Chamberlayne,  11  Sim. 
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Bk.  IV. 
Chap.  4. 
Sect.  3. 


Notice  of 
dissolution 
of  partner- 
ship. 
3.  In  his 
trade  or 
business. 


4.  Property 

[*6&1] 

must  be  in 
possession  of 
bankrupt  at 
the  time  of 
his  bank- 
ruptcy. 


Bona  fide 
dealings 
without 
notice  pf 
bankruptcy. 


Notice  of  a  dissolution  of  partnership,  and  that  one  of 
the  partners  will  receive  and  pay  all  debts,  is  not  notice 
that  he  alone  is  entitled  to  receive  payment  of  the  debts 
due  to  the  firm,  and  is  therefore  insufficient  to  take  such 
debts  out  of  the  reputed  ownership  of  the  firm  (z). 

Thirdly. — The  act  requires  that  the  goods  shall  be  in 
the  possession,  &c.,  of  the  bankrupt  in  his  trade  or 
business.  This  is  important.  What  is  in  a  person's 
trade  or  business  depends  on  what  he  trades  in  or 
what  his  business  is,  and  on  where  the  particular  goods 
are  (a). 

Fourthly,  as  to  the  time  of  possession. — The  reputed- 
ownership  *  clause  only  extends  to  goods  and  chattels 
in  the  bankrupt's  order  and  disposition  at  the  time  of 
the  commission  of  the  act  of  bankruptcy  to  which  the 
adjudication  relates  (b).  Therefore,  although  such 
property  may  have  been  left  in  the  bankrupt's  order 
and  disposition  for  a  long  time,  and  although  he  may 
thereby  have  acquired  a  false  credit,  still,  if  before  he 
has  committed  an  act  of  banknaptcy,  they  have  been 
taken  out  of  his  order  and  disposition,  his  trustee  will 
have  no  claim  to  them  (c). 

In  a  case  where  the  goods  of  one  partner  were  in 
the  order  and  disposition  of  the  firm,  but  were  insured 
in  the  name  of  their  owner,  and  the  goods  were  burnt, 
and  afterwards  the  firm  became  bankrupt,  the  proceeds 
of  the  policy  were  held  not  to  form  part  of  the  joint 
estate  of  the  firm,  although  the  goods  themselves  would 
have  done  so  had  they  continued  undestroyed  (d). 

The  effect  of  removing  goods  from  the  order  and 
disposition  of  a  bankrupt  after  he  has  committed  an 
act  of  bankruptcy,  turns  on  the  bond  fides  of  their 
owner,  and  on  his  knowledge  or  ignorance  of  the  act  of 

123;  Thompson  v.  Speirs,  13  Sim.  469;  Ex parie  Wilkinson,  ib. 
475;  Ex  parte  Rose,  2  M.  D.  &  D.  131,  must  be  considered  over- 
ruled. 

(z)  Ex  parte  Burton,  1  Gl.  &  J.  207;  Ex  parte  Usborne,  ib.  358; 
Ex  parte  Sprague,  4  De  G.  M.  &  G  866.  Compare  Ex  parte 
Woodgate,  2  M.  D.  &  D.  394 

(a)  See  Ex  parte  Lovering,  24  Ch.  D.  31;  Ex  parte  Sully,  14  Q. 
B.  D.  950.     See,  also,  Colonial  Bank  v.  Whinney,  30  Ch.  D.  261; 
Ex  parte  Nottingham  Bank,  15  Q.  B.  D.  441. 

(b)  See  46&  47  Viet.  c.  52,  §g  43  and  44  liiiV 

fc)  See  Ex  parte  Phillips,  4  Ch.  D.  496;  Stansfeld  v.  Cubitt,  2 
De  G.  &  J.  222;  Jones  v.  Dwyer,  15  East,  21:  Smith  v.  Topping, 
5  B.  &  Ad.  674;  Price  v.  Groom,  2  Ex.  542;  Ex  parte  Foss,  2  De 
G.  &  J.  230;  Sinclair  v.  Wilson,  20  Beav.  324.  See,  also,  Ex  parte 
Littlcdale.  6  De  G.  M.  &  G.  714;  Ex  parte  Masterman,  4  D.  & 
Ch.  751,  which  related  to  shares. 

(d)  Ex  parte  Smith,  Buck,  149,  and  3  Madd.  63 ;  and  see  Ex 
parte  Browne,  6  Ves.  136;  Ex  parte  Parry,  5  ib.  575. 
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bankruptcy  ;  for  it  is  held  that  a  removal  of  goods  is  a  Bk.  IV. 
dealing  or  transaction  within  the  meaning  of  the  pro-  Chap.  4. 

tecting  clauses  (e),     Consequently,  although  a  person's  k  ee  '    '   

goods  and  chattels  may  be  with  his  consent  in  the  order 
and  disposition  of  a  trader  who  commits  an  act  of  bank- 
ruptcy, yet,  if  such  person  afterwards,  bond  fide  and 
without  notice  of  such  act  of  bankruptcy,  takes  those 
goods  out  of  the  trader's  order  and  disposition,  they 
will  be  protected  from  the  claims  of  his  trustee  (/). 

*  Fifthly,  as  to  the  consent  of  the  true  owner . — Goods  [  *  682] 
and  chattels  which,  at  the  time  of  the  commission  of  an  5.  Property 
act  of  bankruptcy  by  a  trader,  are  in  his  order  and  dis-  must  1)e  >n 
position,  in  fraud  of,  or  against,  or  without  the  will  of 
the  true  owner,  are  not  within  either  the  words  or  the  wjth  the 
spirit  of  the  reputed-ownership  clause  (g).     After  a  consent  of 
bonCi  fide  demand  by  the  owner  to  have  the   goods  re-  the  true 
stored  to  him,  they  cannot  be  said  to  remain  with  his  owner- 
consent,  or  by  his  permission,  in  the  possession  of  the 
bankrupt ;  and   although,  therefore,  they  do  continue 
in  his  possession  until  he  becomes  bankrupt,  his  trustee 
must  restore  them  (h). 

The  expression  true  owner  includes  creditors  having  ^ho  are  con. 
an  equitable  or  legal  charge  or  lien  upon  goods  and  sidered  true 
chattels  left  by  their  consent  in  the  order  and  disposi-  owners, 
tion  of  the  bankrupt  (i).     Consequently,  the  liens  of 
such  persons  on  goods  so  left  are  lost  in  the  event  of 
the  bankruptcy  of  their  debtor  (k). 

Having  now  alluded  to  the  circumstances  required  to  Cases  to 
bring  a  case  within  the  reputed-ownership  clause,  it  is  which  the 
proposed  to   advert  shortly  to  the  non-application  of  doctl"ines  of 
that    clause  to  property  which,  although  apparently  ownership 
within  its  words,  is  not  within  its  spirit.  do  not 

-  apply. 

(e)  As  to  which,  see  ante,  p.  664,  and  Isitt  v.  Beeston,  L.  R.  4 
Ex.  159.  •» 

(/)  Re  Styan,  1  Ph.  105  ;  Graham  v.  Furber,  14  C.  B.  134  ; 
Brewin  v.  Short,  5  E.  &  B.  227.  See,  too,  Ex  parte  Dobson,  2 
M.  D.  &  D.  685,  and  Burn  v.  Carvalho,  4  M.  &  Cr.  690. 

(g)  Ex  parte  Ward,  8  Ch.  144  ;  West-w.  Skipp,  1  Ves.  S.  239; 
Ex  parte  Richardson,  Buck,  480.  See,  also,  Acraman  v.  Bates,  2 
E.  &  E.  456,  as  to  goods  at  sea. 

(h)  Ex  parte  Ward,  8  Ch.  144;  Smith  v.  Topping,  5  B.  &  Ad. 
674  ;  Brewin  v.  Short,  5  E.  &  B.  227 ;  Re  Slee.  15  Eq.  69.  As  to 
the  effect  of  giving  instructions  to  demand,  see  Ex  parte  Phillips, 
4  Ch.  D.  496. 

(i)  Ryall  v.  Rowles,  1  Ves.  S.  348  ;  Hornsby  r.  Miller,  1  E.  & 
E.  192  ;  Re  Slee,  15  Eq.  69. 

(fc)  See  last  note,  and  Hoggard  v.  Mackenzie,  25  Beav.  493  ; 
and  see  as  to  morgages  by  deed  where  the  mortgagor  retains  pos- 
session, Freshney  v.  Carrick,  1  H.  &  N.  653;  Spackman  v.  Miller, 
12  C.  B.  N.  S.  659,  and  Ex  parte  Harding,  15  Eq.  223,  where  the 
bill  of  sale  was  registered. 
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Bk.  IV.  The   doctrine  of  reputed  ownership  is  confined  to 

Chap.  4.          those  cases   in  which  possession  of  the  goods  by  the 

'_i!__!!l___  bankrupt  is   not    justified    by  any  known    custom   of 

Property  in     trade  (/),  nor  by  any  bond  fide  purpose  requiring    him 

possession  of  to  bave  them   under  his  control    (m).     If,  therefore, 

p11*  fiSS*!     T  *  g°°ds  are  entrusted  to  factors  or  brokers  or  known 

legitimate       agents  to  be  disposed  of  by  them  in  the  ordinary  course 

pin-poses.        of  trade,  and  they  become  bankrupt,  such  goods  do  not 

pass  to  their  trustees  ;  for  the  possession  of  the  goods 

were  not  calculated  to  deceive  any  one  conversant  with 

mercantile  operations  («). 

Trust  pro-  So,  again,  property  vested  in  one  person  in  trust  for 

perty.  another  does  not  on  the  bankruptcy  of  the  trustee  be- 

come divisible  amongst  his  creditors,  either  under  the 
reputed  ownership  clause  or  otherwise  (o).  But  the 
trust  must  be  a  bond  fide  trust,  and  not  fraudulent,  i. 
e.,  not  created  for  the  purpose  of  giving  the  trustee  the 
apparent  ownership  in  order  to  conceal  the  true  state 
state  of  things  (p). 

Goods  held          IQ  conformity,  however,  with  the  general  rule  relat- 

for  specific      ing  to  trust  property,  where  goods  and  chattels  are  in 

purpose.          tne  bands  of  a  bankrupt,  in  order  that  he  may  apply 

them  for  a  specific  purpose,  e.   g.,  in  payment  of  debts 

owing  to  him  by  the  owner  of  the  goods,  the  trustee  in 

bankruptcy  must  so   apply  them,  notwithstanding  the 

reputed  ownership  clause  (q). 

2.  Particularly  as  regards  partners. 

Application  The  preceding  general  notice  of  the  doctrine  of  re- 
of  doctrine  of  puted  ownership  will,  it  is  hoped,  suffice  to  render  its 
reputed  application  to  partners  readily  intelligible.  So  far  as 

°art6er  partners  are  concerned,  the  doctrine  in  question   de- 

(/)  Ante,  p.  677,  note  (y). 

(m)  See  Priestley  ».  Pratt,  L.  R.  2  Ex.  101  ;  Hamilton  r.  Bell, 
10  Ex.  545 ;  Joy  v.  Campbell,  1  Sch.  &  Lef.  328  ;  Holderness  r. 
Rankin,  2  De  G.  F.  &  J.  258. 

(n)  See  Exparlc  Bright,  10  Ch.  D.  566  ;  Ex  parte  Wingfield,  ib. 
591 ;  Exparte  Flyn,  1  Atk.  185  ;  Collins  v.  Forbes,  3  T.  R.  :U6, 
and  the  cases  in  the  last  note.  Compare  Ex  parte  Buck,  3  Ch. 
D.  795,  where  the  bankrupt  was  not  known  to  be  a  factor. 

(o)  46  &  47  Viet,  c.  52,  \  44,  cl.  1  ;  Joy  ?<.  Campbell,  1  Sch.  & 
Lef.  328;  Exparte  Greaves,  8  De  G.  M.  &  G.  291;  Bankhead's 
Trusts,  2  K.  &  J,  560  ;  Ex  partc  Gillett,  3  Madd.  28 ;  Ex  pttrte 
Martin,  19  Ves.  491  ;  Exparte  Smith,  4  D.  &  Ch.  579. 

(p)  Ex  parte  Watkins,  2  M.  &  A.  348,  S.  C.  EcjwrfeBnrbridgB, 
1  Deac.  131,  reversing  Exparte.  "Watkins,  4  Deac.  &  Ch.  87.  See, 
also,  Exparte  Ord,  2  M.  &  A.  724  ;  Exparte  The  Lancaster  Canal 
Co.,  Mon.  &  Bl.  94,  and  further,  as  to  secret  trusts,  per  Law- 
rence, J.,  in  Horn  v.  Baker,  9  East,  215,  and  2  Sm.  L.  C. 

(q)  Exparte  Brown,  3  M.  &  A.  471.    See  other  cases,  ante,  p.  653. 
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rives  its  chief  importance  from  the  effect  it    produces  Bk.  IV. 
on  the  distribution  of  their  assets  ;  for  it  *  results  from  £  ^\ 
the  reputed  ownership  clause,  that  in  the  event  of  the  ' 


bankruptcy  of  a  firm,  whatever  is  in  the  reputed  own-  [_     684  J 
ership  of  the  firm  is  distributable  as  its  joint  estate, 
whilst  whatever  is  in  the  reputed  ownership   of  some 
individual  partner  is  distributable  as  his  separate  estate. 
And  this  rule  prevails  over  all  others  ;  for  when  a  case  Effect  of 
of  reputed  ownership  is  once  established,  it  is  not  of  the  doctrine  on 
least  consequence  to  whom   the  property   in  question  gep"r^t" 
really  belongs.     As  an  instance  of  this,  reference  may  estate. 
be  made  to  Ex  parte  Hare  (r),  in  which  furniture  be   EX  parte 
longing  to  one  partner  only,  but  kept  in  the  office  of  Hare, 
the  firm,   and  used  there  as  part  of  the   partnership 
effects,  was,  on  the  bankruptcy  of  the  firm,  distributed 
as  joint  estate.     The  same  principle,  probably,  led  to 
the  decision  in  Ex  parte  Hunter   (s),  in  which   there  Ex  parte 
were  three  partners,  but  one  of  them  had  no  interest  Hunter, 
whatever  in  anything  except  the  profits  ;  it  was  con- 
tended that  under  these  circumstances  there  was  no  joint 
property  of  the  three,  but  it  was  held  that  the  property 
of  the  two  must  be  distributed  as  if  it  were  the  prop- 
erty of  the  three. 

Again,  if  goods  and  chattels  are  in  the  reputed  own-  Liens 
ership  of  one  or  more  partners,  the  liens  of  the  other  destroyed  by 
partners  upon  such  goods  and  chattels  will  be  overridden  doctrine  of 
in  favour  of  the  creditors  of  those  in  whose  order  and  ^^^ ^i 
disposition  the  goods  and  chattels  were  at  the  time  of 
the  bankruptcy  (t).     Thus,  in  the  case  of  Hoggard  v.  Hoggard  v. 
Mackenzie  (tt),  where  a  Scotch  firm  had  an  establish-  Mackenzie, 
ment  in  London,  which  was  conducted  in  its  name  by  a 
manager,  who  had  a  lien  on  the  goods  consigned  to  him 
by  his  principals  for  advances  made  by  him,  it  was  held, 
on  the  bankruptcy  of  the  firm,  that  goods  in  the  pos- 
session of  the  manager  were  in  the  reputed  ownership 
of  the  firm,  and  that  his  lien  could  not  prevail  against 
the  assignees. 

As  a  general  rule,  however,  property  of  the  firm  in  the  possession  of 
possession  of  one  partner  for  the  purposes  of  the  part-  one  partner 
nership  is  not  in  his  order  and  disposition  so  as  to  form  generally 
part  of  his  *  separate  estate  ;  he  is  himself  a  true  owner  L     "o«J 
and  his  possession  is  that  of  the  firm  (x).  SHuS"1  °f 

(»•)  1  Deac.  16  ;  2  Mont.  &  A.  478,  per  Erskine,  C.  J.  Sir  J. 
Cross  thought  the  furniture  was  in  point  of  fact  partnership 
property.  Compare  Ex  parte  Murton,  1  M.  D.  &  D.  252. 

(s)  2 'Rose,  382. 

(t)  See  Kyall  v.  Rowles,  1  Atk.  184. 

(«)  25  Beav.  493. 

(x)  See  infra,  for  cases  showing  this  to  be  so. 
*  25  LAW  OF  PARTNERSHIP. 
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Kk.  IV. 
Chap.  4.  Sect. 
3. 


No  joint 
estate  created 
where  one 
partner  only 
is  bankrupt. 


1.  Reputed 
ownership 
where  there 
has  been  a 
change  in 
the  firm. 
Property  of 
old  firm  con- 
tinuing in 
its  reputed 
ownership. 


Ex  parte 
Burton. 


[  *  686] 


But  the  doctrines  of  reputed  ownership  only  apply 
to  that  which  is  in  the  order  and  disposition  of  a  bank- 
rupt; whilst,  therefore,  if  one  partner  only  is  bank- 
rupt the  joint  estate  of  the  firm  may  possibly  be  treat- 
ed as  his  separate  estate  by  being  in  his  order  and  dis- 
position (?/),  his  separate  estate  cannot  be  treated  as 
joint  estate  by  reason  of  its  being  in  the  order  and  dis- 
position of  himself  and  his  co-partners  (z). 

The  application  of  the  doctrine  of  reputed  ownership 
to  partners,  seldom  presents  peculiar  difficulties,  except 
when  there  has  been  a  change  in  the  firm,  or  where 
there  is  a  dormant  partner;  but  its  application  in  these 
cases  requires  special  notice. 

First,  where  there  has  been  a  change  in  the  firm. — It 
follows  from  the  principles  examined  in  the  preceding 
pages,  that  a  mere  change  in  the  firm,  whether  by  the 
introduction  of  a  new  or  the  retirement  of  an  old  part- 
ner, does  not  necessarily  cause  a  change  in  the  reputed 
ownership  of  the  property  of  the  old  firm.  This  is  par- 
ticularly true  of  debts  owing  to  the  old  firm,  and  of 
merchandise  belonging  to  it,  but  in  the  hands  of  third 
persons;  and  there  is  abundant  authority  to  show  that 
debts  and  goods  left  in  the  reputed  ownership  of  the 
old  firm,  although  in  fact  belonging  to  the  new  firm, 
must,  in  the  event  of  bankruptcy,  be  treated  as  the 
joint  estate  of  the  old  firm. 

In  Ex  parte  Burton  (a)  a  firm  of  three  partners,  A., 
B.,  and  C.,  was  dissolved.  A.  continued  the  partner- 
ship business,  and  the  debts  due  to  the  firm  were  as- 
signed to  him  by  B.  and  C.  The  dissolution  was  ad- 
vertised, and  the  advertisement  stated  that  all  debts  by 
or  to  the*  firm  would  be  paid  or  received  by  A.  No 
other  notice  of  A.'s  exclusive  title  to  the  debts  was 
given.  A.  became  bankrupt,  and  shortly  afterwards  A., 
B.,  and  C.  became  bankrupt.  It  was  held  that  the 
debts  assigned  to  A.  *  were  in  the  reputed  ownership 
of  A.,  B.,  and  C. ;  for  although  A.,  as  a  partner,  was 
entitled  to  receive  the  debts  without  reference  to  the 
assignment,  still,  until  notice  of  that  assignment  was 
given  to  the  debtors,  they  were  as  much  at  liberty  to 
pay  their  debts  to  B.  or  C.  as  to  A. 


(y)  It  cannot  be  so  treated  if  the  joint  estate  is  in  the  joint 
possession  of  all  the  partners,  Ex  parte  Dorman,  8  Ch.  51.  See, 
also,  Ex  parte  Fletcher,  8  Ch.  D.  218. 

(z)  See  Ex  parte  Taylor,  2  M.  D.  &  D.  753. 

(«)  1  Gl.  &  J.  207.  See,  too,  Ex  parte  Usborne,  ib.  358;  Ex 
parte  Hawtrey,  7  Jur.  71;  Ex  parte  Leaf.  1  Deac.  176,  where  one 
member  of  the  old  firm  had  died. 
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So,  in  Ex  parte  Sprague  (6),  a  firm  of  A.  and  B.  dis-  Bk.  IV. 
solved  partnership;  the  dissolution   was  advertised   in  Chap.  4.  Sect. 

the  Gazette;  and  the  debtors  of  the  firm  were,  by   a  _! 

circular,  requested  to  pay  their  debts  to  A.     The  debts  Ex  parte 
due  to  the  firm  were,  in  fact,  awarded  to  A.   by  an  ar-  Sprague. 
bitrator  appointed  by  him   and  B.  to  determine  the 
terms  of  dissolution.     On  the  subsequent  bankruptcy 
of  A.,  and  of  A.  and  B.,  it  was  held  that  the  debts  due 
to  A.  and  B.  were  in  the  order  and  disposition   of  the 
firm;  for  its  debtors  had  had  no  notice  that  A.  had  be- 
come   solely    entitled    to    those    debts,   the  circulars 
amounting  to  no  more  than  a  request  that  the  debtors 
would  pay  their  debts  to  A.  on  behalf  of  the  firm. 

So  with  goods.     If  one  of  two  partners  retires   and  Ex  parte 
assigns  his  share  and  interest  in  the  partnership  prop-  Harris, 
erty  to  the  other,  and  part  of  that  property  consists  of 
goods  in  the  docks  or  at  a  wharfingers,  and  notice  of 
the  assignment  is  not  given  to  the  custodian  of  the 
goods,  they  will,  on  the  bankruptcy  of  the  two  part- 
ners, be  treated  as  forming  part  of  the  joint  estate,  and 
not  as  part  of  the  separate  estate  of  the  partner  to  whom 
they  were  assigned  (c). 

On  the  other  hand,  if  proper  notice  of  a  change  of  Reputed 
ownership  is  given,  that  which  was  the  property  of  the  ownership  of 

old  firm  will  become  part  of  the  estate  of  the  new  firm.  (l  .    rm 

determined 
Further,  if  A.  is  the  owner  of  goods  in  the  custody  of  a  by  notice. 

third  person,  and  A.  takes  B.  into  partnership  with 
him,  and  gives  notice  to  such  person  to  hold  the  goods 
for  A.  and  B.,  instead  of  for  A.  as  formerly,  and  then 

A.  and  B.  become  bankrupt,  those  goods  will  be  treat- 
ed as  in  the  reputed  ownership  of  A.  and  B.,  although 

B.  may  have  been  a  merely  nominal  partner,  having  no 
share  in  the  assets  of  the  partnership  (d);    nor  will  a 

lien  on  *  the  goods  in  favour  of  the  person  in  whose  [  *  687] 
possession   they  are,  affect  the  result,  as  between  the 
estates  of  A.,  and  of  A.  and  B.  (e). 

It  has  already  been  seen  that  the  doctrine  of  reputed  Property  of 
ownership  only  applies  where  a  bankrupt's  possession  pld  firm  not 
of  goods  is  not  justified  by  any  bond  fide  purpose  re-  in  tht6j 
quiring  him  to  have   them   in  his  custody  (/).     This  ownership  of 
principle  is  peculiarly  applicable  to  partners;  for  the  continuing 
possession  by  one  partner  of  the  goods  of  the  firm  may  partners : 


(b)  4  De  G.  M.  &  G.  866;  compare  Ex  parte  Woodgate.  2  M.  & 
D.  394,  as  to  the  sufficiency  of  the  notice  in  this  case. 

(c)  Ex  parte  Harris,  1  Madd.  583. 

(d)  Ex  parte  Arbouin,  De  Gex,  359. 

(e)  Ibid. 

(/)  Ante,  p.  682. 
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Bk.  IV.  be,  and  often  is,  perfectly  justifiable;  and  if  one  part- 

hap  4.  ner  on]y  jg  jn  pO8session  of  partnership  goods,  and  the 
— ! circumstances  are  not  such  as  to  show  that  he  is  in  ex- 
clusive possession  for  purposes  unconnected  with  the 
partnership,  those  goods  will  not  be  treated  as  in  his 
order  and  disposition  (g).  In  conformity  with  this 
principle,  if  a  firm  is  dissolved  and  all  its  property  is 
vested  in  one  partner  upon  trust  to  pay  the  debts  of  the 
firm,  and  he  becomes  bankrupt,  the  property  of  the 
firm  is  not  distributable  as  his  separate  estate,  but  re- 
tains its  character  of  joint  estate  (h).  It  is  not  even 
necessary  that  there  should  be  any  actual  assignment 
to  him  upon  an  express  trust;  for  if  a  firm  is  simply 
dissolved  and  one  partner  continues  in  possession  of  its 
property,  he  is  held  to  be  in  such  possession  on  behalf 
of  the  firm,  and  for  the  purpose  of  winding  up  its 
affairs,  until  the  contrary  is  proved  (i). 

Ex  parte  Thus,  in  the  case  of  Ex  parte  Cooper  (k),  A.  and  B. 

Cooper ;  dissolved  partnership;  a  notice  of  the  dissolution  was 
inserted  in  the  Gazette,  and  such  notice  stated  that  A. 
would  receive  and  pay  aH  debts.  A.  continued  to  carry 

[  *  688]  on  the  partnership  *  business  in  the  name  of  the  old 
firm,  and  he  bad  its  property  in  his  possession.  On 
the  subsequent  bankruptcy  of  A.  and  B.,  four  months 
after  the  dissolution,  it  was  held  that  the  property  of 
the  firm  in  A.'s  possession  was  not  to  be  considered  as 
in  his  order  and  disposition. 

nor  in  that          Where  partnership  property  comes  into  the  hands  of 

of  surviving    one  partner  by  survivorship,  and  that  partner  becomes 

partner.  bankrupt,  very>  strong  circumstances  are  required  to 
show  that  such  property  is  distributable  as  his  separate, 
and  not  as  joint  estate  (I).  If  he  continues  to  carry 

(g)  Ex  parte  Flyn,  1  Atk.  185;  Ex  parte  Taylor,  Mont.  240, 
item  2nd.  Compare  Ex  parte  Brown,  9  Ch.  D.  389,  where  part- 
nership goods  were  mortgaged  by  two  partners,  and  one  retired, 
and  the  mortgagee  allowed  the  goods  to  remain  with  the  continu- 
ing partner. 

(A)  Copeman  v.  Gallant,  1  P.  W.  314;  and  see  Ex  parte  Martin, 
19  Ves.  491;  Ex  parte  Fell,  10  ib.  348;  Ex  parte  Pemberton,  1 
Deac.  421. 

(i)  Ex  parte  Williams,  11  Ves.  3;  Ex  parte  Taylor,  Mont.  240; 
Ex  parte  Copeland,  2  Mont.  &  A.  177.  See,  too,  Ex  parte  Vardon, 
2  M.  D.  &  D.  694. 

(k)  1  M.  D.  &  D.  358.  Compare  Graham  r.  McCulloch.  20  Eq. 
397,  noticed  infra,  p.  689,  where  the  bankrupt  was  in  possession 
as  purchaser. 

(0  See  Ex  parte  Manchester  Bank.  12  Ch.  D.  917,  and  13  ib. 
465,  sub  noni.  Ex  parte  Butcher;  Brett?-.  Beckwith,  3  Jur.  N.  S. 
31,  noticed  ante,  p.  600;  Ex  parte  Leaf,  Mon.  &  Ch.  662;  E.r  part? 
Heath,  4  Jur.  28.  Compare  Ex  parte  Taylor,  Mont.  240,  noticed 
infra,  p.  689. 
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on  the  business,  contrary  to  the  trust  reposed  in  him,  Bk.  IV. 
and  against  the  consent  of  the  persons  interested  in  the  ^naP-  4- 
estate  of  the  deceased  partners,  it  is  clear  that  the  re-  '  


puted  ownership  clause  will  not  apply  (TO). 

Where,  however,  a  partnership  is  dissolved,  and  one  Difference 
of  the  partners  continues  to  carry  on  the  business  on  where  con- 
his  own  account,  and  not  for  the  purpose  of  winding  up 
the   affairs  of  the  concern,  and  where,  from  lapse  of  On  business 
time  or  otherwise,  there  is  evidence  to  show  acquies-  for  himself 
cence  in  such  a  course  of  proceeding  on  the  part  of  the  onlv' 
retired  partners,  then  the  nature  of   the    partnership 
property  will  be  held  to  have  been  changed,  either  by 
virtue  of  a  tacit  agreement  between  the  partners  them- 
selves, or  by  virtue  of  the  doctrine  of  reputed  owner- 
ship; and  in  either  case,  that  which  was  the  joint  es- 
tate of  all  will  be  distributable  as  the  separate  estate 
of    the   continuing   partner    (ri).     Thus,    in    Horn    v.  Horn «. 
Baker  (o),  A.,  B.,  and  C.  dissolved  partnership,  and  it  Baker, 
was  agreed  that  C.  and  a  third  person,  D.«,  should  con- 
tinue the  business  on  their  own  account,  and  that  they 
should  pay  an  annuity  to  A.,  and  after  his  death  to  his 
widow.     The  partnership  property  was  not  assigned  to 
C.  and  D.,  but  was  allowed  to  remain  in  their  posses- 
sion for  the  purposes  of  their  business;  and  on  their 
bankruptcy,  such  of  the  property  as  consisted  of  *goods  [  *  689] 
and  chattels  was  held  to  be  in  their  order  and  disposi- 
tion, with  the  consent  of  their  true  owner. 

Again,  in  Graham  v.  McCulloch  (p),  the  plaintiff  and  Graham  v. 
the  defendant  were  partners,  and  in  a  suit  for  dissolu-  McCulloch. 
tion,  and  under  an  order  of  the  Court,  the  plaintiff 
agreed  to  buy  the  business,  and  was  let  into  possession 
as  purchaser.  Before  the  money  was  paid  he  became 
bankrupt,  and  it  was  held  that  the  business  assets  be- 
longed to  his  trustee  as  part  of  his  estate,  and  that  the 
partnership  could  only  prove  for  the  purchase-money. 
The  property  purchased  had,  in  fact,  passed  in  equity 
to  the  bankrupt,  who  was  a  mere  debtor  for  the  price. 
The  property  was  not  in  the  order  and  disposition  of 

(m]  Ex  parte  Butcher,  13  Ch.  D.  465;  Stocken  i:  Dawson,  9 
Beav.  239,  and  on  appeal,  17  L.  J.  Ch.  282. 

(»)  See  West  r.  Skip,  1  Ves.  S.  242;  Ex  parte  Barrow,  2  Rose, 
252;  Ex  parte  Fell,  10  Ves.  347.  See,  also,  Ex  parte  Hayman,  8 
Ch.  D.  11. 

(o)  9  East,  215. 

(p)  20  Eq.  397.  The  doctrine  of  reputed  ownership  seems 
hardly  applicable  to  such  a  case.  The  property  was  in  equity 
the  bankrupt's  ;  he  was  in  possession,  and  was  debtor  for  the 
purchase-money.  So  in  Ex  parte  Assignees  of  Brewster  and  West, 
22  L.  J.  Bank.  62,  there  cited. 
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Gregory. 


[  *  690] 


Reynolds  v. 
Bowley. 


the  firm,  but  in  his  own  order  and  disposition  with  the 
consent  of  his  co-partner. 

Where  the  continuing  partner  is  a  surviving  partner, 
the  doctrines  of  reputed  ownership  may  apply,  although, 
as  before  observed,  under  ordinary  circumstances  they 
do  not.  In  Ex  parte  Taylor  (q),  a  debt  due  to  a  firm 
had,  on  the  death  of  one  of  the  partners,  been  com- 
promised by  the  survivors,  who,  in  lieu  of  payment, 
had  accepted  from  the  debtor  two  promissory  notes,  and 
a  policy  of  insurance,  which,  on  their  bankruptcy,  were 
in  their  possession.  The  Vice-Chancellor  (Shadwell) 
held,  that  the  debt,  having  been  compromised  by  the 
surviving  partners,  was  within  the  statute. 

Secondly,  where  there  is  a  dormant  partner.  — The  ex- 
tent to  which  a  dormant  partner  is  affected  by  the 
doctrine  of  reputed  ownership  is  by  no  means  well 
settled.  It  was  held  in  Goldwell  v.  Gregory  (r),  that 
if  there  was  a  partnership  of  two  persons,  one  of  whom 
was  dormant,  and  the  other  of  whom  became  bankrupt, 
the  share  of  the  former  did  not  pass  to  the  assignees  of 
the  latter ;  it  being  monstrous  to  deprive  the  dormant  part- 
ner of  his  share  in  the  partnership  property,  and  yet  leave 
him  liable  to  all  the  partnership  creditors.  This  case, 
however,  *  was  generally  considered  as  overruled  by 
later  authorities  which  were  taken  as  having  settled 
that,  under  the  circumstances  supposed,  the  whole  part- 
nership property  was  in  the  order  and  disposition  of 
the  bankrupt,  within  the  meaning  of  the  reputed  owner- 
ship clause,  and  was,  therefore,  distributable  as  if  it 
belonged  to  him  alone  (s).  It  naturally  followed  from 
this,  that  if  a  dormant  partner  retired,  and  the  other 
partners  continued  to  carry  on  the  business  of  the  firm, 
and  became  bankrupt,  the  partnership  property  was  in 
their  order  and  disposition,  although  it  was  agreed 
that  they  should  apply  it  in  payment  of  the  debts  of 
the  old  firm  (/). 

However,  in  Reynolds  v.  Bowley  (u)  the  Court  of 
Exchequer  Chamber  held  that  where  two  partners  car- 
ried on  business  in  the  name  of  one  of  them,  the  goods 
of  the  firm  could  not  be  treated,  on  the  bankruptcy  of 

(q)  Mont.  240,  item  No.  1. 

(r)  I  Price,  119,  180,  and  2  Rose,  149. 

(s)  Ex  parte  Dyster,  2  Rose,  256  ;  Ex  parte  Enderby,  2  B.  &  C. 
389  Exparte  Chuck,  Mont.  364,  and  8  Bing.  469  ;  Re  Curry,  12 
Ir.  Eq.  382. 

(t)  Exparte  Enderby,  2  B.  &  C.  389  ;  Ex  parle  Chunk,  8  Bing. 
469 ;  Ex  parte  Jennings,  Mont.  45. 

(«)  L.  R.  2  Q.  B.  474,  reversing  ib.  41.  See  ante,  p.  685, 
notes  (y)  and  (z). 
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that  one,  as  in  his  order  and  disposition  with  the  con-  Bk.  IV 

£  *P' 

'  " 


sent  of  the  other  partner.     This  decision,  if  based  upon      *' 


the  ground  that  the  so-called  dormant  partner  was  in 
joint  possession  with  the  bankrupt,  offers  no  real  diffi- 
culty ;  and  the  decision  was  based  on  this  ground  both 
by  Willes,  J.,  and  Br  am  well,  B.  But  the  majority  of 
the  Court  (x)  based  their  judgment  on  the  much 
broader  ground  that  the  reputed  ownership  clause  only 
applies  where  there  is  a  true  owner,  and  another  person 
in  possession  with  his  consent  ;  and  that  the  clause  has 
no  application  to  cases  where  the  person  in  possession 
is  himself  a  joint  owner,  and  is  in  possession  by  virtue 
of  his  ownership,  and  has  as  much  right  to  possession 
as  his  co  owner. 

In    Ex  parte  Hayman  (y),  however,  property  of    a  Ex  parte 
father  was  held  to  be  in  the  reputed  ownership  of  him-  Hay  man. 
self  and  his  son  who  was  not  a  partner,  but  was  liable 
to  some  creditors  as  if  he  were  a  partner.     The  father, 
who  was  the  true  owner,  had  *  allowed  his  property  to  [  *  691] 
be  in  the  reputed  ownership  of  himself  and  son.     The 
possession  in  this  case  was  not  in  accordance  with  the 
title,  whilst   in  Reynolds  v.  Boiuley   it   was,    and  this 
seems  to  be  the  test  in  cases  of  this  description. 

In  Ex  parte  Wood  (z),  A.  and  B.  were  partners,  car-  Ex  parte 
rying  on  business  in  the  name  of  A.  They  dissolved  Wood. 
partnership,  and  it  was  agreed  that  A.  should  receive 
and  pay  all  debtss  and  should  retain  the  stock-in-trade, 
and  pay  B.  for  his  interest.  A.  continued  to  carry  on 
business  on  his  own  account,  and  became  bankrupt,  and 
afterwards  B.  became  bankrupt.  It  was  held  that  all 
the  partnership  debts  and  stock-in-trade  were  in  A.'s 
order  and  disposition,  as  reputed  owner  at  the  time  of 
his  bankruptcy,  and  were  consequently  distributable  as 
his  separate  estate,  although  the  dissolution  of  partner- 
ship had  not  been  publicly  made  known. 

Where,   however,  a   dormant  partner  is  dead,   that  In  the  event 
which  the  ostensible  partner  is  entitled  to  receive  or  °*  death  ot 
have  in  his  possession  as  survivor,  cannot  be  said  to  be  clo"Iian 
in  his  order  and  disposition  with  the  consent  of  the 
true  owner  (a),   unless  perhaps  the  executors  of  the 
deceased  allow  him  to  continue  to  carry  on  business 
with  their  testator's  assets. 

(x)  Kelly,  C.  B.,  and  Byles,  Keating  and  Smith,  JJ.  See  the 
next  case  in  which  their  reasoning  was  not  altogether  approved. 

(y)  8  Ch.  D.  11.  See,  also,  Be  Rowland  and  Crankshaw,  1  Ch. 
421  ;  Ex  parte  Sheen,  (5  Ch.  D.  235. 

(z)  I)e  Gex,  134. 

(a)  See  Brett  ?>.  Beckwith,  3  Jur.  N.  S.  31,  and  other  cases 
cited  ante,  p.  688,  note  (/). 
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SECTION  IV. — THE  ADMINISTRATION  OF  BANKRUPT  PART- 
NERS' ESTATES. 

1.   General  principles. 

Bk.  IV.  The  principles  according  to  which  the  property  of 

4  bankrupt  partners  is  distributed  amongst  the  various 

J persons  having  claims  upon  it,  have  next  to  be  con- 

Adininistra-    sidered.     These  principles  are  the  same,  whether  the 

tion  of  estate  to  be  administered  is  that  of  a  single  bankrupt 

estates  of  , ,  .         ,       ,  />          /T  \ 

f  $.  aqo~i        partner,  or  that  of    a  -bankrupt  firm  (b).       !    Conse- 

bankrupt        quently,  the  present  subject  may  be  conveniently  dis- 
partuers.         posed  of  by  examining  the  principles  which  apply  to  a 
joint  adjudication  against  the  firm,  and  by  noticing,  as 
may  be  required,  such    peculiarities  as  are  met  with 
when  the  bankruptcy  is  confined  to  one  partner  only. 
Joint  estate        In  administering  the  estate  of  a  bankrupt  firm  or   of 
to  be  distin-    some  or  one  only  of  its  members,  it  is  necessary  to  dis- 
guished          tinguish  accurately,  first,  joint  from  separate  estate  ; 
estate  and     anc^j  secondly,  joint  from  separate  debts  :  for  the  lead- 
joint  debts     i°g  principle  of  administration  is,  if  possible   to   pay 
from  separate  the  debts  of  the  firm  (joint  debts)  out  of  the  assets  of 
the  firm  (joint  estate),  and  the  private  debts  of  each 
partner  (separate  debts)  out  of  his  own  private  property 
(separate  estate):  in  other  words,  to  make  each  estate 
pay  its  own  creditors  (c). 

Ex  parte  This  rule,  which  has  long  been  established,  was  clearly 

Cook.  laid  down  by  Lord  King  in  Ex  parte  Cook    (d),  in  the 

following  words:  "It  is  settled,  and  is  a  resolution  of 
convenience,  that  the  joint  creditors  shall  be  first  paid 
out  of  the  partnership  or  joint  estate,  and  the  separate 
creditors  out  of  the  separate  estate  of  each  partner ; 
and  if  there  be  a  surplus  of  the  joint  estate,  besides  what 
will  pay  the  joint  creditors  ;  the  same  shall  be  applied 
to  pay  the  separate  creditors  ;  and  if  there  be,  on  the 
other  hand,  a  surplus  of  the  separate  estate  beyond 
what  will  satisfy  the  separate  creditors,  it  shall  go  to 
supply  any  deficiency  that  may  remain  as  to  the  joint 
creditors"  (e). 

(b)  The  same  principles  apply  where  a  husband  and  his  wife 
carry  on  one  business  in  partnership  (she  having  separate  estate), 
and  he  carries  on  another  business  alone,  Be  Childs,  9  Ch.  508. 

(c)  Ex  parte  Elton,  3  Ves.  239,  and  see  1  Mont,  Part.  110,  note 
2  D.,  Bank.  Rules,  1886,  r.  293. 

(d)  2  P.  W.  500.     See,  too,  Twiss  v.  Massey,  1  Atk.   67  ;  K.c 
parte  Crowder,  2  Vern,  706. 

(c)  The  principle  enunciated  above  was  departed  from  by  Lord 
Thurlow,  who  allowed  joint  and  separate  creditors  to  be  paid 
pari  passu.  Lord  Rosslyu  restored  the  old  rule,  but  allowed  the 
joint  creditors  to  be  paid  pari  passu  with  the  separate  creditors 
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The  rule  thus  laid  down  by  Lord  King  still  prevails.  Bk.  IV. 
*  The  Bankruptcy  Act,  3883,  enacts  as  follows  :— 


§40.   (3.)  In  the  case  of  partners  the  joint  estate  shall  be  ap-  r  #  <?Qon 
plicable  in  the  first  instance  in  payment  of  their  joint  debts,  and  L 
the  separate  estate  of  each  partner  shall  be  applicable  in  the  first 
instance  in  payment  of  his  separate  debts.     If  there  is  a  surplus 
of  the  separate  estatesit  shall  be  dealt  with  as  a  part  of  the  joint 
estate.     If  there  is  a  surplus  of  the  joint  estate  it  shall  be  dealt 
with  as  part  of  the  respective  separate  estates  in  proportion  to 
the  right  and  interest  of  each  partner  in  the  joint  estate. 

§  59.   (1.)  Where  one  partner  of  a  firm  is  adjudged  bankrupt,  Joint  and 
a  creditor  to  whom  the  bankrupt  is  indebted  jointly  with  the  separate 
other  partners  of  the  firm,  or  any  of  them,  shall  not  receive  any  dlvlcl 
dividend  out  of  the  separate  property  of  the  bankrupt  until  all 
the  separate  creditors  have  received  the  full  amount  of  their  re- 
spective debts. 

(2.)  Where  joint  and  separate  properties  are  being  adminis- 
tered, dividends  of  the  joint  and  separate  properties  shall,  sub- 
ject to  any  order  to  the  contrary  that  may  be  made  by  the  Court 
on  the  application  of  any  person  interested,  be  declared  together; 
and  the  expenses  of  and  incident  to  such  dividends  shall  be  fairly 
apportioned  by  the  trustee  between  the  joint  and  separate  prop- 
erties, regard  being  had  to  the  work  done  for  and  the  benefit  re- 
ceived by  each  property. 

And  the  Bankruptcy  rules,  1886  (like  the  older  rules) 
require  distinct  accounts  to  be  kept  of  the  joint  and 
separate  estates  (/  ).  The  rule  is  as  follows  : 

293.  Where  a  receiving  order  has  b,een  made  against  debtors  in  Joint  and 
partnership,  distinct  accounts  shall  be  kept  of  the  joint  estate  separate 
and  of  the  separate  estate  or  estates,  and  no  transfer  of  a  surplus  es*ates 
from  a  separate  estate  to  the  joint  estate  on  the  ground  that  there 
are  no  creditors  under  such  separate  estate  shall  be  made  until 
notice  of  the  intention  to  make  such  transfer  has  been  gazetted. 

Further  the  Bankruptcy  rules,  1886,  provide  :  — 
269.  If  any  two  or  more  of  the  members  of  a  partnership  con- 

out  of  the  separate  estate  in  case  of  there  being  no  joint  estate. 
The  rule  thus  modified  by  Lord  Rosslyn  was  adhered  to  by  Lord 
Eldon,  and  has  not  since  been  departed  from.  See  Ex  parte  Taitt, 
16  Ves.  193;  1  Mont,  Part.  110,  note  2  D.,  and  67,  note  Q.; 
Cooke's  Bank.  Law,  259  et  seq.,  ed.  8.  See,  for  some  reasons 
justifying  the  rule,  Lodge  v.  Prichard,  1  De  G.  J.  &  S.  613,  614, 
per  Turner,  L.  J.  The  rule  is  adhered  to  without  reference  to 
the  actual  advantage  or  disadvantage  to  the  creditors  in  any  par- 
ticular case.  See  Nanson  v.  Gordon,  1  App.  Ca.  195  ;  Ex  parte 
Collinge,  4  De  G.  J.  &  Sm.  533. 

(/)  Bank.  Rules,  1886,  r.  293.  A  petition  that  separate  ac- 
counts may  be  kept  is  improper  where  the  general  order  applies; 
Ex  parte  Green  1  D.  &  C.  382. 
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stitute  a  separate  and  independent  firm,  the  creditors  of  such  last 
mentioned  firm  shall  be  deemed  to  be  a  separate  set  of  creditors, 
and  to  be  on  the  same  footing  as  the  separate  creditors  of  any  in- 
dividual member  ot  the  firm.  And  where  any  surplus  shall 
arise  upon  the  administration  of  the  assets  of  such  separate  or  in- 
dependent firm,  the  same  shall  be  carried  over  to  the  separate 
estates  of  the  partners  in  such  separate  and  independent  firm  ac- 
cording to  their  respective  rights  therein. 

*  And  as  regards  costs  and  remuneration  of  the  trus- 
tee they  also  provide  : — 

127.  In  the  case  of  a  bankruptcy  petition  against  a  partner- 
ship, the  costs  payable  out  of  the  estates  incurred  up  to  and  in- 
clusive of  the  receiving  order  shall  be  apportioned  between  the 
joint  and  separate  estates  in  such  proportions  as  the  Official  Re- 
ceiver may  in  his  discretion  determine. 

128.  (1.)  Where  the  joint  estate  of  any  co-debtors  is  insufficient 
to  defray  any  costs  or  charges  properly  incurred  prior  to  the  ap- 
pointment of  the  trustee,  the  Official  Receiver  may  pay  or  direct 
the  trustee  to  pay  such  costs  or  charges  out  of  the  separate  estates 
of  such  co-debtors,  or  one  or  more  of  them,  in  such  proportions  as 
in  his  discretion  the  Official  Receiver  may  think  fit.     The  Offi- 
cial Receiver  may  also,  as  in  his  discretion  he  may  think  fit,  pay 
or  direct  the  trustee  to  pay  any  costs  or  charges  properly  incurred, 
prior  to  the  appointment  of  the  trustee,  for  any  separate  estate 
out  of  the  joint  estate  or  out  of  any  other  separate  estate,  and 
any  part  of  the  costs  or  charges  of  the  joint  estate  incurred  prior 
to  the  appointment  of  the  trustee  which  affects  any  separate  es- 
tate out  of  that  separate  estate. 

(2.)  Where  the  joint  estate  of  any  co-debtors  is  insufficient  to 
defray  any  costs  or  charges  properly  incurred  after  the  appoint- 
ment of  the  trustee,  the  trustee,  with  such  consent  as  is  herein- 
after mentioned,  may  pay  such  costs  or  charges  out  of  the  sepa- 
rate estates  of  such  co-debtors,  or  one  or  more  of  them.  The  trus- 
tee, with  the  said  consent,  may  also  pay  any  costs  or  charges 
properly  incurred  for  any  separate  estate,  after  his  appointment, 
out  of  the  joint  estate,  and  any  part  of  the  costs  or  charges  of  the 
joint  estate  incurred  after  his  appointment  which  affects  any 
separate  estate  out  of  that  separate  estate.  No  payment  under 
this  rule  shall  be  made  out  of  a  separate  estate  or  joint  estate  by. 
a  trustee  without  the  consent  of  the  committee  of  inspection,  ot 
the  estate  out  of  which  the  payment  is  intended  to  be  made,  or, 
if  such  committee  withhold  or  refuse  their  consent,  without  an 
order  of  the  Court. 

270.  Where  joint  and  separate  estates  are  being  administered, 
the  remuneration-of  the  trustee  in  respectof  the  administration  of 
the  joint  estate  may  be  fixed  by  the  creditors,  or  (if  duly  author- 
ised) by  the  committee  of  inspection  of  such  joint  estate,  and  the 
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ised)  by  the  committee  of  inspection  of  such  separate  estate.  ' 


Where,  under   a  separate  adjudication,  the  trustee  Keeping 
possesses  himself  of  the   assets  of  the  firm,   he  must  distinct 
keep  similar  distinct  accounts,  so  as  not  to  pay  the  sepa-  accolluts- 
rate  creditors  of  the  bankrupt  out  of  the  assets  of  the 
firm,  nor  the  creditors  of  the  firm  out  of  the  separate 
property  of  the  bankrupt  (</). 

*  If  a  creditor  proves  his  demand  against  the  wrong  [  *  695] 
estate  he  will,  on  discovering  his  mistake,  be  allowed  to  Correcting 
transfer  his  proof  to  the  other  estate  (k).  mistakes, 

Where  one  estate  has  paid  debts  or  expenses  which 
ought  to  have  been  borne  by  the  other,  the  amount  so 
paid  will  be  ordered  to  be  refunded  by  the  latter  to  the 
former  estate  (i). 

If  tke  joint  and  separate  creditors  both  agree  that  the  Consolida- 
joint  and  separate  estates  shall  be  consolidated  and  ad-  tion  of 
ministered  as  one  fund,  there  is  no  reason  why  such  estates, 
consolidation  should  not  take  place.     And  where  the 
two  estates  are  so  blended  that  they  cannot  be  kept 
separate,  they  must    be  consolidated,  whether  all  the 
creditors  desire  it  or  not ;  but  if  it  is  practicable  to 
keep  them  separate,  they  will  not  be  consolidated,  ex- 
cept by  consent  (fc).     If  a  majority  of  a  meeting  of 
both  classes  of  creditors  are  in  favour  of  a  consolida- 
tion, it  will,  nevertheless,  not  be  made  until  after  it  has 
been  ascertained  by  the  Court  to  be  for  the  general  ben- 
efit (I),     It  is,  however,  to  be  observed  that  a  consoli- 

(g)  See  Ex  partc  Vogue! ,  1  Atk.  132,  as  to  the  old  practice. 
See,  too,  Cooke's  Bank.  Law,  267,  ed.  8,  and  the  casesof  Exparte 
Tate,  'Ex  parte  Hayward,  Exparte  Burnaby  there  cited.  See,  too, 
Watson  on  Part.  324,  and  1  Mont.  Part,  note  2  D.  p.  110,  in  notes; 
Button  v.  Morrison,  17  Ves.  209;  Be  Wait,  1  J.  &  W.  610. 
Again,  when  persons  are  connected  in  various  partnerships,  and  a 
joint  adjudication  is  obtained  against  them  all,  an  order  may  be 
obtained  for  keeping  separate  accounts  of  the  different  firms,  as 
well  as  the  separate  estates  of  each  partner  ;  Ex  parte  Marlin,  2 
Bro.  C.  C.  15.  But  if  there  are  several  connected  firms,  one  of 
which  alone  is  made  bankrupt,  there  can  only  be  the  common 
order  forkeeping  separate  accounts  of  the  joint  and  separate  es- 
tates of  the  partners  composing  it :  Ex  parte  Parker,  Cooke's 
Bank.  Law,  272,  ed.  8. 

(h)  Ex  parte  Vining,  1  Deac.  555. 

(i)  Ex  parte  Rutherford,  1  Rose,-  201 ;  Exparte  Reid,  2  ib.  84  ; 
and  see  Rogers  v.  Mackenzie,  4  Ves.  752,  as  to  contribution  be- 
tween estates. 

(k)  Exparte  Sheppard,  Mon.  &  Bl.  415. 

(I)  See  Exparte  Strutt,  1  Gl.  &  J.  29  ;  Ex  parte  Part,  2  Deac. 
&  C.  1,  where  an  inquiry  was  directed.  In  Ex  parte  Smith,  2 
M.  &  A.  60,  it  was  held  unnecessary  to  serve  the  assignees  before 
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dation  of  estates  does  not  affect  debts  proved  before 
the  consolidation  takes  place  ;  and  if  a  debt  has  been 
properly  proved  against  each  of  several  estates,  the 
creditor  will  not  be  prejudiced  by  their  subsequent  con- 
solidation (m). 

The  principle  adopted  in  bankruptcy  of  making  each 
estate  pay  its  own  creditors,  often  produces  results 
strangely  at  *  variance  with  the  doctrine  of  equality, 
and  with  an  accountant's  notions  of  right  and  wrong. 
This  caonot  be  better  shown  than  by  the  following  ex- 
tract from  a  work  already  referred  to  on  the  subject  of 
partnership  accounts  : 

"  We  will  suppose  A.,  a  man  worth  40,000?.  clear,  well  known 
in  London,  and  of  extensive  credit,  to  embark  with  an  inventor, 
B.,  to  carry  into  effect  some  invention  which  requires  apparently 
more  credit  than  actual  capital  ;  there  being  what  may  fairly  be 
considered  a  most  excellent  prospect  of  success,  and  of  turning 
the  concern,  as  the  phrase  is,  within  a  short  space  of  time,  i.e., 
receiving  from  the  anticipated  profits  of  the  concern,  within  the 
number  of  months  in  which  the  bills  given  by  this  partnership 
become  due,  sufficient  money  to  meet  them  or  take  them  up. 
Some  accident  intervenes,  by  which  it  becomes  necessary  for  A., 
who  undertakes  to  find  money,  to  raise  a  sum  to  meet  the  numer- 
ous bills  which  the  firm  has  ventured  to  put  afloat,  in  expecta- 
tion of  their  being  taken  up  by  the  success  of  the  project.  A. 
raises  upon  his  credit  from  several  persons,  perhaps  at  a  distance 
in  the  country  and  altogether  ignorant  of  his  trading,  what  he 
himself  considers  only  temporary  loans,  to  the  amount  of  39,- 
0001.,  and  brings  this  money  into  the  firm,  not  as  a  loap  but  as 
capital.  We  will  further  suppose  that  this  is  insufficient,  and 
ihab  the  firm,  after  a  few  more  struggles,  stops  payment  for  50,- 
000?.  owing  to  different  individuals.  A  general  meeting  of  all 
the  creditors  is  called,  at  which  there  is  a  desire  to  settle  the 
matter,  and  realise  the  effects  as  fast  as  possible,  and  for  that  pur- 
pose they  put  the  matter  into  the  hands  of  an  accountant.  If 
the  accountant  knew  anything  of  the  law  of  bankruptcy,  he 
would  see  the  difficulties  ;  but  if  he  simply  followed  out  the  mer- 
cantile principles,  lie  would  first  take  the  accounts  of  the  firm, 
and  there  find  50,000?.  debt,  and  we  will  say  4000?.  assets  ;  and 
consequently  a  balance  due  to  the  firm  from  A.  and  B.  to  the 
.amount  of  46,000?. ;  of  which  A.  would  be  indebted  23,000?.  and 
B.  23,000?.,  or  in  some  other  proportions  as  the  case  may  be  ;  but 
as  B.  is  worth  nothing  at  all,  A.  would  be  answerable  for  the 
•whole.  The  accountant  would  then  take  A.'s  accounts  where  he 

making  a  consolidating  order  :  the  consolidation  having  been 
found  to  be  beneficial. 

(m)  Exparte  Fuller,  1  M.  &  A.  222. 
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finds  A.'s  estate  worth  40,0007.,  and  that  he  is  liable  to  the  firm  Bk.  IV. 

for  46.0:X)7.,  and  to  other  people  for  39,0007.,  making  the  whole  Chap.  4. 

ftf^ot   *4 
amount  of  his  liabilities  85,0007.,  upon  which  he  would  declare  _ 


a  dividend  of  9s.  4\d.     He  would,  therefore,  carry  over  to  the  Comparison 
firm,  as  a  creditor  for  46,0007.,  the  sum  of  21,647/.  Is.  3rf.;  and  to  of  the  modes 

the  private  creditors  18,3527.  18s.  9d..  which  distributed  among  }n  whlch 

lawyers  and 
the  39,0007.,  would  give  them  a  dividend  of  9*.  4jrf.     He  would  accountants 

then  proceed  to  distribute  the  effects  of  the  firm,  amounting  to  proceed  in 
21,6477.,  la.  3d.,  recovered  from  A.,  and  the  assets  in  hand,  viz.,  cases  of 
40007.,  and    this,  being  altogether  25,6477.  Is.  3d.,  distributed  bankl'«ptcy. 
among  50,0007.,  would  give  a  dividend  of  10s.  3d.     Such  would 
be  the  result  of  the  accountant's  operation.     But  some  of  the  sep- 
arate creditors  would  probably  be  dissatisfied  with  this  result, 
and  strike  a  docket,  and  have  the  accounts  taken  in  bankruptcy. 
The  Court  of  Bankruptcy  would  immediately  overthrow  the  ac- 
countant's  labour's,  and"  take  the  accoupts  upon  an  entirely  dif- 
ferent plan.     It  would  direct  that  the  separate  estate  should  be 
distributed  amongst  the  separate  creditors,  and  if  there  were  any 
surplus,  that  it  should  be  paid  over  to  the  *  joint  estate.     There-  [  *  697] 
fore,  as  40,0007.  would  be  distributed  among  39,0007.,  they  would 
be  all  paid  in  full,  and   10007.  passed  over  to  the  joint  estate, 
making  the  assets  of  the  joint  estate  50007.,  which,  being  distrib- 
uted among  the  50,0007.,  would  be  exactly  2.s.   in  the  pound. 
Thus  the  Court  of  Bankruptcy  would  give  the  separate  creditor 
20.s.  in  the  pound,  and  the  joint  creditors  2s.  ;  while,  according 
to  the  mercantile  principle,  the  separate  creditors  ought  to  have 
had  but  9s.  4 id.,  and   the  joint  creditors  10s.  3d.     Such  is  the 
difference  between  the  practice  of  the  two  classes.     But  if  the 
firm  had  had  no  property  at  all,  or  the  partners,  in  a  fit  of  de- 
spair, had  pledged  all  the  assets  for  more  than  they  were  worth, 
the  Court  of  Bankruptcy  would  have  adopted  the  accountant's 
principle,  and  suffered  the  joint  creditors  to  go  in  for  their  divi- 
dends upon  the  separate  estate"  (n). 

2.   Of  joint  estates  and  separate  estates.1 

What  property  is  distributable  as  partnership  prop-  Joint  and 
erty,  and  what  is  not,  depends  mainly  upon  two  ques-  separate 
tions,  viz. :—  estate. 

1.  Whether,  as  between  the  partners  themselves,  the 
property  in  question  belonged  to  them  jointly,  or  to 
some  or  one  of  them  to  the  exclusion  of  the  others  ;  and 

2.  Whether  the  property  in  question,  no  matter  to 
whom  it  belonged,  was,  at  the  time  of  the  bankruptcy, 
in  the  reputed  ownership  of  the  firm,  or  in  that  of  some 
or  one  only  of  its  members. 

(n)  Cory  on  Merc.  Accounts,  p.  124  el  seq.,  ed.  2. 


1  See  page  599,  iiote  1. 
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Bk.  VI.  The  principles  applicable  to  these  questions  having 

Chap.  4.          been  already  fully  examined  (o),  it  is  only  necessary, 
_J ! in  the  present  place,  to  notice  those  peculiar  difficul- 
ties which  are  met  with  when  it  becomes  necessary   to 
distinguish  joint  from  separate  estate  for  the  purposes 
of  administration  in  bankruptcy. 

Ex  parte  It  was  decided  in  the  celebrated  case  of  Ex  parte 

Ruffin.  Ruffin  (p),  that  agreements  between  partners    altering 

the  character  of  partnership  property  are  binding  on 
the  trustee  in  bankruptcy,  if  made  bond  fide,  and  before 
the  commission  of  any  act  of  bankruptcy.  This  case 
has  been  followed  by  many  others,  and  it  is  therefore 
now  beyond  dispute  that  if  a  partnership  is  dissolved, 
and  a  bond  fide  agreement  is  come  to  between  the  part- 
ners, to  the  effect  that  what  was  the  partnership  prop- 
erty shall  become  the  property  of  him  who  continues  the 
[  *  698]  business,  *  and  afterwards  the  firm  or  the  continuing 
partner  becomes  bankrupt,  that  which  was  the  partner- 
ship property  cannot  be  distributed  as  the  joint  estate 
of  the  firm,  but  must  be  treated  as  the  separate  estate 
of  the  continuing  partner  (q).  The  creditors  of  the 
firm  have  no  lien  on  its  property  which  can  prevent  the 
partners  from  bond  fide  changing  its  character,  and  con- 
verting it  into  the  separate  estate  of  one  of  them  (r). 

Even  if  the  liabilities  of  the  partnership  exceed  its 
assets  at  the  time  when  the  agreement  is  made,  still,  if 
the  partners  act  bond  fide,  and  not  with  a  view  to  de- 
fraud their  creditors,  the  ownership  in  that  which  before 
the  agreement  was  partnership  property  will  have 
changed,  and  the  joint  creditors  of  the  firm  cannot  in- 
sist on  its  distribution  as  joint  estate  (s) 

Observations  In  order,  however,  that  property  of  the  firm  may 
ou  agree-  have  lost  its  character  of  joint  estate  by  agreement 
merits  con-  between  its  partners,  the  agreement  must  not  be  tainted 
io^nt^nto  with  fraud,  nor  be  still  executory,  nor  leave  the  prop- 
separate  erty  subject  to  the  liens  of  the  partners  for  their  own 
estate,  and  — 

vice  versa.  (o)  Ante,  Bk.  III.  c.  4,  and  Bk.  IV.  c.  2,  \  3,  and  ante,  \  3. 

(p)  6  Ves.  119. 

(q)  Re  Simpson,  9  Ch.  572;  Ex  parte  Walker,  4  De  G.  F.  &  J.  509; 
Ex  parte  Titner,  1  Atk.  136  ;  Ex  parte  Fell,  10  Ves.  347  ;  Ex  parte 
Williams,  11  ib.  6  ;  Ex  parte  Clarkson,  4  D.  &  Ch.  56  :  Ex  parte 
Gurney,  2  M.  D.  &  D.  541  ;  Bolton  r.  Puller,  1  Bos.  &  P.  539. 

(r)  Ex  parte  Ruffin,  6  Ves.  119  ;  Ex  parte  Williams,  11  ib.  6  ; 
Stuart  v.  Ferguson,  Hayes  (Ir.  Ex.)  472.  Compare  the  cases 
cited  infra,  note  (u). 

(a)  Ex  parte  Walker,  4  De  G.  F.  &  J.  509 ;  Ex  parte  Peake,  1 
Madd.  346  ;  Ex  parte  Clarkson,  4  D.  &  C.  66,  per  Sir  G.  Rose, 
and  see  Ex  parte  Carpenter.  Mont.  &  MacAr.  1.  Compare  Re 
Kemptner,  8  Eq.  287,  where  the  state  of  the  firm  was  held  to  dis- 
prove bond  fides. 
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indemnity.  If  there  be  fraud,  whether  as  between  the  Bk.  VI. 
partners  themselves  or  solely  as  against  creditors,  the  o118?',4' 
agreement  will  not  be  binding  on  the  trustee  in  bank- 


ruptcy (£);  and  where  both  partners  were  insolvent,  Fraud, 
an  assignment  by  one  of  them  of  his  share  to  the  other 
in  consideration  of  a  covenant  by  him  to  pay  the  part- 
nership debts  was  held  fraudulent  and  void  as  against 
the  joint  creditors  (u). 

Moreover,  if  the  agreement  to  transfer  or  assign  is  Executory 
still  executory,  the  character  of  the  property  will  not,  in  agreements, 
fact,  have  been  changed  at  the  time  of   the  bankruptcy, 
and  it  must,  therefore,  *  be  distributed  as  if  the  agree-  [  *  699] 
ment  had  not  been  entered  into   (x).      Whether    an 
agreement  is  executory  or  not,  must  depend   upon  its 
terms  ;  the  test,  however,  is  to  see  whether  there  was 
at  the  time  of  the  bankruptcy,  any  act  still  to  be  done 
before  the  ownership  could  be  considered  by  the  part- 
ners as  changed  ;  if  in  any  case  there  was  such   an  act 
to  be  done,  the  trustee  will  not  be  bound  by  the  agree- 
ment, whilst    if  there  was  not.  he  will.     In  Ex  parte  Ex  parte 
Wheeler  (y),  a  partner  retired  ;  the  continuing  partner  Wheeler, 
was  to  take  the  partnership  property,  and  to  pay  the 
retiring  partner  an  annuity,  and  the  father  of  the  con- 
tinuing partner  was  to  become  surety  for  payment  of 
this  annuity.     The  father,  however,  who  was  not  a  party 
to  the  agreement,  declined  to  become  surety,  and  on  the 
bankruptcy  of  the  continuing  partner  it  was   held  that 
the  agreement  was  not  an  executed  agreement,  and  that 
the  property  of  the  firm  had  not  therefore,  by  the  agree- 
ment, become  the  property  of  the  bankrupt.     On  the 
other  hand,  in  Ex  parte  Clarkson  (2),  where  a  partner  Ex  parte 
retired  upon  the  terms  of  receiving  a  certain  sum  of  ^larkson- 
money,  partly  in  cash  and  partly  in  bills,  and  the  cash 
was  paid  and  the  bills  were  given,  it  was  held  that  the 
ownership  in  the  partnership  property    had    passed, 
although  the  bills  were  subsequently  dishonoured  (a). 

(t)  See  Ex  parte  Rowlandson,  2  V.  &  B.  172,  and  1  Rose,  416 
and  Anderson  v.  Maltby,  2  Ves.  J.  244. 

(u)  Ex  pnrfe  Mayou,  4  De  G.  J.  &  Sm.  664  ;  Ee  Kemptner,  8 
Eq.  287.  Compare  the  cases  in  the  last  note  but  one. 

(x)  Ex  parte  Wheeler,  Buck.  25  ;  Ex  parte  Cooper,  1  M.  D.  & 
D.  358  ;  and  see  Ex  parte  Clarkson,  4  D.  &  Ch.  64,  67  ;  and  Be 
Kemptner,  8  Eq.  286. 

(y)  Buck.  25.     See,  also,  Ex  parte  Wood,  10  Ch.  D.  554. 

(z)  4  D.  &  Ch.  56  ;  S.  C.,  nomine  Ex  parte  Gibson,  2  M.  &  Ayr. 
4.  See  Ex  parte  Wood,  10  Ch.  D.  554,  which  was  a  similar  case  ; 
but  as  no  cash  was  paid,  and  the  security  was  not  given,  the 
property  continued  joint. 

(a)  Compare  also  Ex  parte  Cooper,  1  M.  D.  &  D.  358,  and  Ex 
parte  Gurney,  2  ib.  541  ;  Be  Kemptner,  8  Eq.  286. 
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Again,  even  if  it  has  been  agreed  between  partners 
that  on  a  dissolution  the  continuing  or  surviving  part- 
ner shall  be  entitled  to  the  assets  of  the  firm,  still  so 
long  as  these  assets  continue  subject  to  the  right  of  the 
other  partners  to  have  them  applied  in  discharge  of 
the  joint  debts,  the  assets  will  continue  joint  for  the 
purpose  of  distribution  in  the  event  of  bankruptcy. 
To  convert  them  into  separate  estate  the  agreement  be- 
tween the  partners  must  be  inconsistent  with  the  con- 
tinuance of  this  lien  (&). 

*  The  mere  fact  that  a  partnership  has  been  dissolv- 
ed, or  that  a  partner  has  retired,  will  not  be  sufficient 
evidence  of  an  agreement  for  the  conversion  of  the  joint 
estate  of  the  firm  into  the  separate  estate  of  the  con- 
tinuing partner.  It  may  be  that  the  property  has  been 
entrusted  to  him  simply  for  the  purpose  of  winding  up 
the  affairs  of  the  concern;  and  unless  there  be  some 
agreement  by  virtue  of  which  it  has  become  his  exclu- 
sively, it  will  in  case  of  bankruptcy  be  distributable  as 
joint  estate  (c). 

But,  as  before  observed,  whether  property  is  as  be- 
tween the  partners  themselves  the  joint  property  of 
them  all,  or  the  separate  property  of  some  of  them  only, 
the  nature  of  that  property  may  for  the  purposes  of  dis- 
tribution be  altogether  changed  by  reason  of  the  doc- 
trine of  reputed  ownership.  To  avoid  this  some  change 
in  the  possession  of  the  property  should,  if  necessary, 
be  made  consistently  with  the  agreement  between  the 
partners  (d).  Under  ordinary  circumstances  if  one 
partner  owns  all  the  property  used  for  partnership  pur- 
poses, and  his  co-partners  have  nothing  more  than  an 
interest  in  the  partnership  business,  still  that  property, 
if  personal,  will  on  the  bankruptcy  of  the  firm  be  dis- 
tributable as  the  joint  estate  of  all,  and  not  as  the  sep- 
arate estate  of  its  true  owner  (e). 

(b)  See  Ex  parte  Dear,  1  Ch.  D.  514;    Ex  parte  Morley,   8  Ch. 
1026;  Ex  parte  Manchester  Bank,  12  Ch.  D.  917,  and  13  ib.  465, 
sub  nom.     Ex  parte  Butcher,  where  the  joint  assets  were  not  con- 
verted.    Compare  Re  Simpson,  9  Ch.  572,  where  they  were.    See, 
also,  the  cases  in  note  (e),  infra. 

(c)  Ex  parte  Leaf,  4  Deac.  287;  Ex  parte  Cooper,  1  M.  D.  &  D. 
358;  Ex  parte  Williams,  11  Ves.  3.     The  agreement  need  not  be 
in  writing,  ibid.,  and  see  4  D.  &  Ch.  67,  per  Sir  G.  Rose. 

(d)  See,  as  to  the  goods  in  the  possession  of  third  parties,  Ex 
parte  Harris,  1  Madd.  583;  as  to  debts,  Ex  parte  Sprague,   4  De 
G.  M.  &  G.  866;  as  to  goods  in  the  possession  of  the  bankrupt 
himself,  Graham  v.   McCulloch,   20  Eq.  397.     These  and  other 
cases  have  been  already  adverted  to.     See  \  3  of  this  chapter. 

(e)  See  Ex  parte 'Ha  j man,  8  Ch.   D.  11;   Ex  parte  Hunter,   2 
Rose,  382;  Ex  parte  Owen,  4  De  G.  &  S.  351.     Compare  Ex  parte 
Murton,  1  M.  D.  &  D.  252. 
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Moreover,  if  A.  allows  B.  to  carry  on  business  with  Bk.  IV. 
his,  A.'s,  goods  and  on  his,  A.'s,  behalf,  although  not  in 
his  name,  but  credit  is  given  to  them  both  on  the  sup- 


position that  they  are  partners,  the  property  with  which  Effect  of 
the  business  is  carried  on  will  be  treated   as  the  joint  holdingput. 
estate  of  the  two,  and  not  as  the  separate  estate  of, 
A.  (/)• 

*  Where  property  is  distributable  as  joint  estate,  the  [  *701j 
joint  creditors  take  it  as  the  promiscious  joint  prop- 
erty of  all  the  partners,  without  reference  to  the  respec- 
tive interests  of  the  partners  therein  (g). 

3.   Of  joint,  separate,  and  joint  and  separate  debts.  . 

For  the  purpose  of  administering  the  estates  of  bank-  Of  joint, 
rupt  partners,  their  creditors  must  be  divided  into  three  separate, 
classes,  viz.:-  £d  to 

1.  The  joint  creditors  of   the  firm  (h),  to  whom  all  debts. 
the  partners  are  jointly  liable  (i). 

2.  The  separate  creditors  of  each  partner,  to  whom 
the  partners  are  only  liable  severally  and  respectively. 

3.  Joint  and  separate  creditors,  to  whom  the  partners 
are  not  only  liable  jointly,  but  also  separately   for  the 
same  debt  (k). 

What  is  a  debt  of  the  firm  and  what  is  not,  must  be 
determined  by  the  principles  discussed  in  the  first  two 
chapters  of  the  second  book  (I).  Without  repeating 

(/)  See  Re  Rowland  and  Crankshaw,  1  Ch.  421;  Ex  parte  Hay- 
man,  8  Ch.  D.  11. 

(g)  Ex  parte  Hunter,  2  Rose,  382. 

(h)  A  curious  misnomer.  Joint  creditors,  properly  speaking,, 
are  persons  jointly  entitled,  and  not,  as  here,  persons  who  have- 
nothing  to  do  with  each  other,  but  happen  to  have  the  same  jointfc 
debtors. 

(?)  The  word  separate  is  relative.  Creditors  may  be  separate 
relatively  to  one  person,  and  joint  relatively  to  another,  c.  g., 
suppose  a  partnership  of  five  ;  creditors  of  any  four  are  separate 
relatively  to  the  creditors  of  the  five,  but  are  joint  relatively  to 
the  respective  creditors  of  each  of  the  four.  See  Bank.  Rules, 
1886,  r.  209,  ante,  p.  693. 

(k)  A  creditor  who  has  obtained  a  judgment  against  several 
persons  jointly,  can  levy  execution  against  any  one  or  more  of 
them  ;  and  therefore,  in  one  sense  judgment  debtors  may  be 
said  to  be  jointly  and  severally  liable.  This,  however,  does 
not  render  their  creditor  a  joint  and  separate  creditor.  He  is  a 
joint  creditor  ;  for  his  judgment  is  joint,  and  the  remedies  open 
to  him  do  not  alter  the  character  of  the  right  to  enforce  which 
they  are  given.  See  Ex  parte  Christie,  Mont.  &  Bli.  352.  N« 
distinction  is  made  between  persons  to  whom  all  the  partners  are 
jointly  indebted  in  connection  with  their  partnership  business, 
and  other  persons  to  whom  they  are  also  all  jointly  indebted. 
SeeHoare  r.  Oriental  Bank.  Corp.,  2  App.  Ca.  589. 

(1)  The  wife  of  a  partner  who  has  lent  money  to  the  firm,  is  a 
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[*703] 


those  principles  it  may  be  useful  to  recapitulate  shortly 
the  leading  rules  *  deducible  from  them,  and  bearing 
upon  the  proof  of  debts  in  bankruptcy. 

First,  as  to  the  original  nature  of  a  debt. — As  a  gen- 
eral rule,  that  which  is  the  debt  of  the  firm  is  not  the 
separate  debt  of  any  of  its  members  who  have  not 
made  themselves  severally  liable  for  it  (m);  but 

Breaches  of  trust,  and  frauds  imputable  to  a  firm, 
place  the  cestuis  que  trustent  and  defrauded  creditors 
in  the  position  of  joint  and  several  creditors  (n);  and 

A  debt  of  a  firm  of  two  partners,  of  whom  one  is  dor- 
mant, may,  at  the  option  of  the  creditor,  be  treated  as 
the  joint  debt  of  the  firm,  or  as  the  separate  debt  of  the 
ostensible  partner  (o);  and  a  debt  of  a  firm  of  two  part- 
ners, one  of  whom  is  merely  nominal,  may  likewise,  at 
the  option  of  the  creditor,  be  treated  as  the  joint  debt 
of  the  two,  or  as  the  separate  debt  of  him  who  is  in 
substance  the  whole  firm  (p). 

Bills  accepted  in  the  name  of  a  trading  firm  give  a 
right  of  proof  against  the  joint  estate  to  a  bond  fide 
holder  for  value  without  notice  of  the  fact  that  they 
have  been  accepted  or  endorsed  without  authority  (q) ; 
but  not  to  a  drawer  affected  with  such  notice  (r) ;  and 
if  a  separate  creditor  of  one  partner  takes  in  payment 
a  bill  of  the  firm,  he  must,  in  order  to  entitle  *  himself 
to  prove  against  its  joint  estate,  show  that  the  bill  was 
given  with  the  sanction  of  the  other  partners  (s). 

joint  creditor  of  the  firm,  and  ranks  as  such,  Ex  partc  Notting- 
ham, 19Q.  B.  D.  88. 

(m)  See  ante,  p.  192  el  scq. ;  Ex  parfe  Dobinson,  2  Deac.  341 ;  Ex 
parfe  Carlisle  Canal  Co.,  ib.  349  ;  Ex  pntie  Appleby,  ib.  482  ;  Ex 
parfe  Benson,  2  M.  D.  &  D.  750,  and  as  to  bills  and  notes,  Ex 
partc.  Flintoff,  3  M.  D.  &.  D.  726  ;  Ex  parfe  Wilson,  ib.  57  ;  He 
Clarke.  De  Gex,  153  ;  Ex  parte  Buckley,  14  M.  &  W.  469,  and  1 
Ph.  562,  reversing  Ex  partc  Christie,  3  M.  D.  &  D.  736, 

(»)  See  ante,  p.  198  ft  scq.  As  to  breaches  of  trust,  see  Ex  parte. 
Poulson,  De  Gex,  79  ;  Ex  parte  Barnewall,  6  DeG.  M.  £  G.801. 
Compare  Ex  parte  White,  6  Ch.  397,  where  the  moneys  were  held 
not  to  be  trust  moneys  ;  and  Ex  parte  Geaves,  8  De  G.  M.  &  G. 
29i,  -where,  although  there  was  a  clear  breach  of  trust  by  one 
partner,  the  others  were  not  liable  for  it.  See,  as  to  the  trustee. 
Ex  part c  Burton,  3  M.  D.  &  D.  3H4.  As  to  frauds,  see  Ex  parte 
Adarnson,  8Ch.  D.  807  ;  Ex  partc  Unity,  &c.,  Banking  Associa- 
tion, 3  DeG.  &J.  63. 

(o)  Ex  parte  Hodgkinson,  19  Ves.  294;  Ex  parte  Norfolk,  ib. 
458  ;  Ex  parte  Law,  3  Deac.  541. 

(p)  See  Ex  parte  Arbouin,  De  Gex,  359.  See,  also,  Scarf  v. 
Jardine,  7  App.  Ca.  345,  <m^,'pp.  197,  198. 

(q)  Ex  parte  Bushell,  3  M.  D.  &  D.  615,  and  ante,  p.  180  et  seq. 

(r)  Ex  parte  Holdsworth,  1  M.  D.  &  D.  475.  As  to  indorsees 
with  notice  availing  themselves  of  the  ignorance  of  their  in- 
dorser,  see  Kooth  D.  Quinn,  7  Price,  193. 

(s)  Ex  parte  Thorpe,  3  M.  &  A.  716  ;  Ex  parte  Austen,  1  M.  D. 
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Bills  accepted  in  the   name   of  one  partner  only  do  Bk.  IV. 
not  give  their  holder  a  right  to  prove  against  the  joint  r£j2P\ 
estate  of  the  firm  (t). 


A  separate  creditor  does  not  acquire  a  right  to  prove  Money  of 
against  the  joint  estate,  simply  because  that  estate  has  ^hi(fh^"jm 
had  the  benefit  of  the  money  he  seeks  to  recover  ;  nor  Deuefi\ 
does  the  joint  creditor  acquire  a  right  to  prove  against 
the  separate  estate  of  one  partner  because  he  alone  has 
had  such  benefit  (u). 

Secondly,  as  to  the  conversion  of  a  joint  into  a  separate  2.  Conversion 
debt  and  vice  versa. — A  joint  creditor  who  releases  one  of  joint  into 
of  his  debtors,  cannot  prove  against  the  estates  of  any  separate 
of  the  others  (x) ;  and  the  doctrine  of  merger,  by  tak-  ^,,c  t.'c^ 
ing  a  higher  security,  or  obtaining  a  judgment  (before 
bankruptcy)  (?/),  applies  in  bankruptcy  as  well  as  at 
law,  and  has  a  most  important  influence  on  a  creditor's 
right  to  prove  against  the  joint  estate  of  a  firm,  or 'the 
separate  estates  of  its  members  (z). 

A  separate  bond  given  to  secure  a  joint  debt  creates  Merger. 
•a  separate  debt  (a)  and  destroys  the  joint  debt  (aa). 
A  judgment  has  the  same  effect  (6);  and  a  joint  judg-  - 

rnent  against  several  *  for  a  debt  owing  by  them  jointly  L 
and  severally  makes  the  debt  joint  only  (c);  but  a  sep- 


&  D.  247  ;  Ex  parte.  Agace,  2  Cox,  312  ;  Ex  pnrte  Bonbonus,  8 
Ves.  540  ;  Ex  parle  Goulding  and  Davies,  2  Gl.  &  J.  118. 

(/)  Ex  parle  Bolitho,  Buck,  100  ;  but  where  the  name  of  the 
firm  and  of  the  acceptor  are  the  same,  see  Ex  parte  Law,  3  Deac. 
541. 

(w)  Ex  parte  Wheatley,  Cooke's  Bank.  Law,  534,  ed.  8  ;  Ex 
parte  Peele,  (j  Ves.  60:2  ;  Ex  parte  Hartop,  12  ib.  349 ;  Ex  parte 
Hunter,  1  Atk.  223;  Ex  parte  Emly,  1  Rose,  65  ;  EC  Ferrar,  9  Ir. 
Ch.  11. 

(a1)  Ex  parte  Slater,  6  Ves.  146.  So  a  creditor  may,  "by  dealing 
with  his  debtor,  discharge  that  debtor's  surety,  and  on  the  bank- 
ruptcy of  the  surety  be  precluded  from  proving  against  his  estate, 
See  Ex  part*  Webster,  De  Gex,  414,  where  the  surety  was  a  firm 
Avhich  had  accepted  bills  sought  to  be  proved  against  its  joint 
estate, 

(y)  Ex  parle  Christie,  Mon.  &  B.  352. 

(«)  See  ante,  Bk.  II.  c.  2,  g  3. 

fa)  Ex  parte  Flintoff,  3  M.  D.  &  D.  726. 

(aa)  Ex  parte  Hernaman,  12  Jur.  643. 

(b)  Kendall  v.  Hamilton,  4  App.   Ca.  504.     See  ante,  p.  193, 
and  the  Addenda  ;  Ex  parte  Higgins,  3  De  G.  &  J.  33.     As  to 
when  the  Court  can  go  behind  the  judgment,  and  look  to  its  con- 
sideration, see  the  cases  in  Re  Tollemache,  viz.,  Ex  parte  Kevell, 
13  Q.  B.  D.  720;  Ex  parte  Edwards,  14  ib.  415;  Ex  parte  Ander- 
son, ib.  606.     See,  also,  Ex  parte  Lennox,  16  ib.  315  ;  Ex  parte. 
Banner,  17  Ch.  D.  480  ;  Ex  parte  Kibble;  10  Ch.  373. 

(c)  Ex  parte  Christie,   Mon.  &  Bl.  352.     But  this  does  not  ap- 
ply to  breaches  of  trust  in  respect  of  which  there  is  a  joint  and 
several  liability,  see  Ee  Davison,  13  Q.  B.  D.  50. 
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arate  judgment  of  a  joint  and  separate  debt,  does  not 
make  it  separate  only  (d). 

Notwithstanding  the  effect  of  a  judgment  in  merg- 
ing the  debt  in  respect  of  which  it  has  been  recovered, 
it  was  held  in  Ex  parte  Waterfall  (e)  that  where  a 
firm  consisted  of  one  partner  in  this  country,  and  of 
other  partners  abroad,  and  a  creditor  of  the  firm  sued 
the  partner  here  and  recovered  judgment  against  him, 
the  debt  of  the  firm  was  not  so  extinguished  as  to  pre- 
clude the  creditor  from  proving  against  its  joint  estate 
on  the  subsequent  bankruptcy  of  the  judgment  debtor. 

Where  a  creditor  obtains  an  additional  security  for  a 
pre-existing  debt,  and  that  security  is  not  of  such  a 
nature  as  to  merge  the  debt,  he  may,  if  the  security  be- 
comes unavailable,  fall  back  on  the  original  debt.  This 
is  constantly  done  by  the  creditors  of  bankrupt  partners; 
and  the  cases  show  that  a  creditor  who  takes  a  joint  bill 
for  a  separate  debt  (f),  or  a  separate  bill  for. a  joint 
debt  (g),  becomes,  as  he  intended,  a  joint  and  several 
creditor,  and  does  not  lose  his  right  of  having  recourse, 
in  case  of  need,  to  his  original  debt,  unless  he  has  taken 
the  fresh  security  in  substitution  for  his  original  de- 
mand (h).  If,  however,  he  has  done  this,  he  cannot 
fall  back«on  his  first  debt. 

Thus  in  Ex  part  Whitmore  (i),  upon  the  formation 
of  a  *  partnership  between  two  persons,  one  of  them 
wrote  to  his  bankers,  to  whom  he  was  indebted,  and 
directed  them  to  transfer  any  balance  due  from  him  to 

(d)  Drake  *.  Mitchell,  3  East.  251  ;  Re  Clarkes,  2  Jo.  &  Lat. 
212  ;  Ex  parte  Bate,  3  Deac.  358.     See  above,  the  note  on  Ken- 
dall v.  Hamilton,  on  p.  193. 

(e)  4  De  G.  &  S.  199,  and  15  Jur.  214,  subuom.  Ex  parte  Jones. 
See,  too,  Ex  part  e  Dunlop,  Buck,  253,  and  Ex  parte  Stanborotigh, 
5  Madd.  89,  as  to  actions  against  several  partners,  some  of  whom 
were  outlawed.    See  above,  the  note  on  Kendall  v.  Hamilton,  on 
p.  193. 

(f)  Ex  parte  Seddon,  2  Cox,  49  ;  Ex  parte  Lobb,  7  Ves.  592  ; 
Ex  parte  Meinertzhagen,  3  Deac.  101  ;  Ex  parte  Hay,  15  Ves.  4  ; 
Ex  parte  Kedie,  2  D.  &  Ch.  321.     See  above,  the  note  on  Kendall 
v.  Hamilton,  on  p.  193. 

(g)  Keay  v.  Fen  wick,  1  C.  P.  D.  745  ;  Bottomley  r.  Nnttall,  5 
C.  B.   N.   S.  122  ;  Ex  parte  Hodgkinson,  19  Ves.  291.     See,  too, 
Ex  parte  Raleigh,  3  M.  &  A.  670  ;  Ex  parte  Fairlie,  Mont.  17.    See 
above,  the  note  on  Kendall  v.  Hamilton,  on  p.  193. 

(h)  In  Byles  on  Bills,  ed.  10,  p.  381,  it  is  said,  "The  taking  of 
his  separate  bill  from  one  of  several  partners  for  a  joint  debt  will. 
as  we  have  see  (i.  e.,  on  p.  48),  discharge  the  others."  But  this 
is  going  too  far.  See  the  last  note,  and  ante,  p.  247,  where  the 
cases  referred  to  .by  Mr.  Justice  Byles  are  noticed.  See  above, 
the  note  on  Kendall  r.  Hamilton,  on  p.  193. 

(l)  3  Deac.  365.  See,  too,  Ex  parte  Kirby,  Buck,  511,  and  Ex 
parte  Jackson,  2  M.  D.  &  D.  146. 
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the  debit  of  the  new  firm  ;  this  was  done,  and  the  bank-  Bk.  IV. 
ers  drew  on  the  firm  for  the  amount  of  the  balance  ;  the  £haP-  4-  Sect 

bills  were  accepted  by  the  new  firm,  but  were  not  paid.  — 

The  firm  afterwards  became  bankrupt,  and  it  was  held 
that  the  bankers,  having  exchanged  debtors,  could  not 
be  considered  as  the  separate  creditors  of  their  old 
customer,  and  could  only  rank  as  joint  creditors  of  the 
firm. 

Unless,  however,  there  has  been  a  substitution  of 
debtors,  or  unless  a  creditor  has  b"y  reason  of  the  doc- 
trine of  merger  become  deprived  of  his  right  to  revert 
to  his  original  debt,  the  acquisition  of  a  fresh  security 
will  not  destroy  the  rights  which  he  may  have  inde- 
pendently of  that  security. 

With  respect  to  the  right  of  a  joint  creditor  to  prove  Substitution 
against  a  separate  estate  or  of  a  separate  creditor  to  of  debtors 
prove  against  a  joint  estate,  on  the  ground  that  there  can  omy  be 
has  been  a  substitution  of  debtors,  or  that  a  new  right  tlie  edi 
has  been  acquired,  it  is  to  be  remembered  that,  there  consent, 
can  be  no  such  substitution  or  acquisition  saved  by  the 
creditor's  consent.     Consequently,  if  a  partnership  is 
dissolved,  and  by  agreement  between  the  partners  one 
of  them  is  to  continue  the  business  and  pay  all  the 
debts,  the  creditors  of  the  firm  do  not  become  the  sepa- 
rate creditors  of  the  continuing  partner  unless  they  ac- 
cede to  the  arrangement  so  entered  into  between  him 
and    his    co-partners    (k).      Upon    precisely     similar 
grounds,  a  creditor  of  one  person  does  not  become  the 
joint  creditor  of  him  and  another  who  enters  into  part- 
nership with  him,  merely  because  the  two  partners  have 
agreed  between  themselves  that  the  debts  of  each  shall 
be  the  debts  of  both.     Unless  the  creditor  accedes  to 
that  arrangement,  he  is  not  bound  by  it,  nor  can  he 
avail  himself  of  it;  his  position  in  fact  is  unaltered,  he 
does  not  lose  his  old  right,  nor  does  he  gain  any  new 
one  (I). 

(k)  Ante,  p.  239  et  seq.;  Ex pnrie  Freeman,  Buck,  471;  Ex  parte 
Fry,  1  Gl.  &  J.  96;  Ex  parte  Gurney,  2  M.  D.  &  D.  541;  Ex 
parte  Appleby,  2  Deac.  482. 

(1)  Ante,  p.  %Q5etseq.;  Ex  parte  Jackson,  1  Ves.  J.  130;  Ex 
parte  Peele,  6  ib.  601;  Ex  parte  Williams,  Buck,  13;  Re  Littles, 
10  Ir.  Eq.  275;  Ex  parte  Parker,  ,2  M.  D.  &  D.511;  Ex  parte  Gra- 
ham, ib.  781 ;  Ex  parte  Hitchcock,  3  Deac.  507.  As  to  what  is  a 
sufficient  accession,  see  Rolfe  r.  Flower,  L.  R.  1  P.  C.  27;  Bil- 
borough  D.  Holmes,  5  Ch.  D.  255;  Scavf  r.  Jardine,  7  App.  Ca. 
345,  noticed  ante,  pp.  197,  198.  Mr.  Cooke,  indeed,  lays  it  down 
that  if  new  partners  come  into  a  firm,  and  it  is  agreed  that  the 
stock  and  debts  of  the  old  firm  shall  become  those  of  the  new 
firm,  and  the  latter  becomes  bankrupt,  the  creditors  of  the  old 
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[  *  706]  *It  is  easier  for  a  separate  creditor  to  establish  a 

Bk.  IV.  right  to  prove  against  the  joint  estate,  than  for  a  joint 

Chap.  4.          creditor  to  establish  a  right  to  prove  against  a  separate 

estate;  for,  whilst  all  that  is  necessary  in  the  first  case 

Easier  for  is  to  show  that  those  who  were  not  originally  debtors, 
separate  have  become  so  (m),  it  is  necessary  in  the  last  case  to 
become'  a  show  that  a  person  already  a  debtor  with  others,  has 
joint  creditor  takea  his  and  their  debt  upon  himself  alone.  The  dif- 
than  vice  ficulty  here  adverted  to  does  not  arise  from  any  legal 
versa.  doctrine,  but  from  the  circumstance  that  what  such  a 

debtor  may  do  is  primd  facie  referable  to  his  charac- 
ter of  joint  debtor,  and  does  not  therefore  establish 
what  is  wanted,  viz.,  his  separate  liability.  For  this 
reason  it  has  been  frequently  held  that  a  joint  creditor 
of  two  or  more  persons  does  not  become  the  separate 
creditor  of  one  of  them  by  entering  into  arrangements 
with  him  for  the  payment  of  the  debt  by  him  (n);  and 
that  in  the  case  of  a  dissolution  of  partnership  a  cred- 
itor of  the  firm  who  merely  treats  the  continuing  part- 
ner as  his  debtor,  does  not  acquire  a  right  to  prove 
against  his  separate  estate  (o).  To  entitle  himself  so 
to  prove,  the  creditor  must  show  either  that  the  con- 
tinuing partner  has  become  separately  liable  for  the 
[  *  707]  *  debt  for  which  he  was  already  liable  jointly  with  his 
former  partners  (_p),  or  that  there  is  no  joint  estate  (q). 

firm  may  prove  against  the  joint  estate  of  the  new  firm;  and  he 
cites  Ex  parte  Bingham  and  Ex  parle  Clowes,  2  Bro.  C.  C.  595 
(Cooke's  Bank.  Law,  534,  ed.  8).  The  facts  of  the  first  .of  these 
two  cases  are  not  stated.  Ex  parte  Clowes  was  a  very  peculiar 
case, 'and  if  it  was  ever  an  authority  for  the  doctrine  that  a  sep- 
arate debt  can,  as  between  the  partners  and  the  creditor,  become 
a  joint  debt,  or  rice  versa,  without  the  privity  of  the  creditor,  the 
case  must  be  considered  as  no  longer  law.  See  1  Mont.  Part., 
note  2  F.,  p.  117,  in  notes.  Perhaps  Mr.  Cooke  rested  the  right 
of  proof  on  the  absence  of  joint  estate,  as  in  Ex  parte  Taylor,  2 
M.  D.  &  D.  753. 

(m)  A  written  agreement  is  not  necessary  to  establish  this  Ex 
parte  Lane,  De  Gex,  300. 

(re)  Ex  parte  Raleigh,  3  M.  &  A.  670;  Ex  parte  Fairlie,  Mont. 
17;  Ex  parle  Smith,  1  M.  D.  &  D.  165. 

(o)  Ex  parte  Appleby,  2  Deac.  482;  Ex  parte  Gurncy,  2  M.  D. 
&  D.  541;  Ex  parte  Fry/1  Gl.  &  J.  96;  Ex  parte  Freeman,  Buck, 
471. 

(p)  See  Bilborough  v.  Holmes,  5  Ch.  D.  255,  and  the  cases  in 
the  last  two  notes,  and  compare  'Ex  parle  Bradbury,  Mon.  &  Ch. 
625,  where  a  joint  creditor  had  acquired  a  right  to  prove  against 
a  separate  estate. 

(q)  See  Ex  parte  Taylor,  2  M.  D.  &  D.  753.  This  matter  will 
be  alluded  to  hereafter. 
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4.   Of  the  proof  and  payment  of  partners1   debts  gen 
erally. 

There  is  nothing  peculiar  in  the  mode  of  proving  Bk.  IV. 
debts  by  or  against  partners,  nor  is  there  any  difference  Chap.  4.  Sect. 

between  the  claims  which  are  provable  by  or  against  ^ 

them  and  claims  which  are  provable  by  and  against 
other  persons.  For  information  on  these  subjects  the 
reader  is  therefore  referred  to  treatises  on  the  law  of 
bankruptcy. 

Companies  which  are  incorporated  can  prove  their 
debts  by  a  duly  authorized  officer,  and  a  firm  can  prove 
by  any  of  its  members  (r). 

If  a  bankrupt  is  a  trustee,  and  is  himself  indebted  Bankrupt 
to  the  estate  vested  in  him,  he  ought  himself  to  prove  *rustee  ought 
against  himself  on  behalf  of  those  whose  trustee    he  ag^^his 
is  (s).     It  is  important  to  bear  this  in  mind  in  those  own  estate, 
cases  in  which  an  executor  has  carried  on  his  testator's 
trade  with  assets  which  ought  not  to  have  been  employed 
therein,  and  has  subsequently  become  bankrupt. 

With  respect  to  debts  provable  against  bankrupts.  Debts  prov- 
several  important  alterations  in  the  law  have  been  made  able, 
with  a  view  to  include  all  possible  claims  arising  out  of 
contract,  so  as  to  discharge  the   bankrupt  therefrom. 
The  present  law  is  contained  in  the  following  enact- 
ment of  the  Bankruptcy  act,  1883  : — 

\  37.  (1.)  Demands  in  the  nature  of  unliquidated  damages  Description 
arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of  debts 
of  trust  (1),  shall  not  be  provable  in  bankruptcy.  bankr 

*  (2.)  A  person  having  notice  of  any  act  of  bankruptcy  availa-  r  #  ^ 
ble  against  the  debtor  shall  not  prove  under  the  order  for  any 
debt  or  liability  contracted  by  the  debtor  subsequently  to  the 
date  of  his  so  having  notice. 

(3.)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or 
future,  certain  or  contingent,  to  which  the  debtor  is  subject  at 
the  date  of  the  receiving  order,  ortowhichhe  may  become  subject 
before  his  discharge  by  reason  of  any  obligation  incurred  before 
the  date  of  the  receiving  order,  shall  be  deemed  to  be  debts 
provable  in  bankruptcy  (M). 

(r)  46  &  47  Viet,  c   52  ?  148. 

(s)  See  Ex  parte  Richardson,  Buck.  202,  and  3  Madd.  138  ;  Ex 
parte  Shaw,  1  Gl.  &  Jam.  127. 

(t)  Before  the  act,  demands  arising  from  breaches  of  trust  were 
provable,  and  were  treated  as  arising  out  of  contract  rather  than 
out  of  tort,  Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122  ; 
Eamskill  r.  Edwards,  31  Ch.  D.  100. 

(u)  As  to  future  calls,  see  Re  Mercantile  Mutual  Marine  Ins. 
Ass.,  25  Ch.  D.  415.  As  to  covenants  to  assign  after-acquired 
property,  Collyer  v.  Isaacs,  19  Ch.  D.  342. 
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Bk.  IV.  (4.)  An  estimate  shall  be  made  by  the  trustee  of  the  value  of 

Chap.  4.  Sect.  anv  debt  or  liability  provable  as  aforesaid,  which  by  reason  of 

J its  being  subject  to  any  contingency  or  contingencies,  or  for  any 

other  reason,  does  not  bear  a  certain  value. 

(5.)  Any  person  aggrieved  by  any  estimate  made  by  the  trustee 
as  aforesaid  may  appeal  to  the  Court. 

(6.)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or 
liability  is  incapable  of  being  fairly  estimated,  the  Court  may 
make  an  order  to  that  effect,  and  thereupon  the  debt  or  liability 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  debt  not 
provable  in  bankruptcy  (x). 

(7.)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  lia- 
bility is  capable  of  being  fairly  estimated,  the  Court  may  direct 
the  value  to  be  assessed,  before  the  Court  itself  without  the  in- 
tervention of  a  jury,  and  may  give  all  necessary  directions  for 
this  purpose,  and  the  amount  of  the  value  when  assessed  shall 
be  deemed  to  be  a  debt  provable  in  bankruptcy. 

(8.)  "Liability"  shall  for  the  purposes  of  this  Act  include  any 
compensation  for  work  or  labour  done,  any  obligation  or  possi- 
bility of  an  obligation  to  pay  money  or  money's  worth  on  the 
breach  of  any  express  or  implied  covenant,  contract,  agreement, 
or  undertaking,  whether  the  breach  does  or  does  not  occur,  or 
is  not  likely  to  occur  or  capable  of  occurring  before  the  dis- 
charge of  the  debtor,  and  generally  it  shall  include  any  express 
or  implied  engagement,  agreement,  or  undertaking,  to  pay, 
or  capable  of  resulting  in  the  payment  of  money,  or  money's 
worth,  whether  the  payment  is,  as  respects  amount,  fixed  or  un- 
liquidated ;  as  respects  time,  present  or  future,  certain  or  de- 
pendent on  any  one  contingency  or  on  two  or  more  contingencies  ; 
as  to  mode  of  valuation  capable  of  being  ascertained  by  fixed 
rules,  or  as  matter  of  opinion  (y). 

Moreover,  by  Sched  2,  it  is  declared  that  as  to  future 
debts  : 

„  /IK*  21.  A  creditor  may  prove  for  a  debt  not  payable  when  the 

debtor  committed  an  act  of  bankruptcy  as  if  it  were  payable 
presently,  and  may  receive  dividends  equally  with  the  other 

T  *  7091  creditors,  deducting  only  thereout  *  a  rebate  of  interest  at  the 
rate  of  five  pounds  per  centum  per  annum  computed  from  the 
declaration  of  a  dividend  to  the  time  when  the  debt  would  have 
become  payable,  according  to  the  terms  on  which  it  was  con- 
tracted. 

(a,-)  Where  no  order  is  made,  the  debt  is  treated  as  provable, 
Morgan  v.  Hardy,  18  Q.  B.  D.  646. 

(y)  See,  as  to  actions  for  torts,  Ex  partc  Brooke,"  3  Ch.  D.  494, 
where  a  verdict  was  obtained  before  adjudication  ;  and  as  to 
claims  to  indemnity,  Kellock  v.  Enthoveu,  L.  K.  9  Q.  B.  241,  and 
8  ib.  458. 
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Further  it  is  enacted  by  §  10  as  follows: —  Bk.  IV. 

Chap.  4. 

%  10.   (2.)  The  Court  may  at  any  time  after  the  presentation  of    '          ' 


a  bankruptcy  petition  stay  any  action,  execution,  or  other  legal  Power  of 
process  against  the  property  or  person  of  the  debtor,  and  any  Court  to 
Court  in  which  proceedings  are  pending  against  a  debtor  may,  stay.Pro" 
on  proof  that  a  bankruptcy  petition  has  been  presented  by  or 
against  the  debtor,  either  stay  the  proceedings  or  allow  them  to 
continue  on  such  terms  as  it  may  think  just. 

With  certain  exceptions  (z),  the  assets  in  the  hands  Assets  dis- 
of  the  trustee  are  distributable  pari  passu  amongst  all  tributable 
the  unsecured  creditors  for  value  of  the  bankrupt,  with-  pari  passu. 
out  regard  to  the  question  whether  they  are  creditors 
by  specialty  or  by  simple  contract  (a). 

The  position  of  secured  creditors  is  peculiar  and  re-  Secured 
quires  special  notice.  creditors. 

What  creditors  have  securities  for  the  debts  due  to 
them  and  what  have  not,  and  the  nature  of  the  securi- 
ties, if  any,  to  which  they  are  entitled  are  matters  be- 
yond the  scope  of  the  present  work  (6).  But  the  rights 
of  the  drawers,  acceptors,  and  indorsees  of  bills  of  ex- 
change, which  are  secured  by  legal  or  equitable  charges 
upon  goods  or  other  property,  have  so  often  to  be  con- 
sidered in  the  event  of  the  bankruptcy  of  commercial 
firms,  that  a  few  observations  on  such  rights  may  not 
be  out  of  place. 

Nothing  is  more  common  than  for  the  owner  of  goods  Secured  bills, 
to  pledge  them  in  some  form  or  other  to  some  persons, 
who,  having  them  as  his  security,  will  accept  a  bill  of 
exchange  drawn  upon  him  by  their  -owner.     The  drawer 
then  discounts  the  bill,  and  thus  obtains  cash. 

As  between  the  drawer  and  the  acceptor  the  question 
*  constantly  arises  as  to  the  extent  of  the  security;  e.  g.,  [  *71()] 
whether  the  goods  have  been  pledged  for  particular 
bills  only,  or  to  cover  all  the  bills  of  the  drawer,or  to  cover 
whatever  may  be  due  from  the  drawer  to  the  acceptor, 
so  that  the  proceeds  are  to  be  dealt  with  generally  on 
account,  the  goods  not  being  specifically  appropriated 
to  anything  in  particular.  The  rights  of  the  drawer 
and  acceptor  obviously  depend  on  the  answers  to  be 

(z)  The  exceptions  are  enumerated  in  46'  &  47  Viet.  c.  52,  $$  40, 
41.  and  42;  they  relate  to  rates,  taxes,  wages  apprenticship  fees 
and  rent.  See,  as  to  Savings  Banks,  Re  Williams,  36  Ch.  D.  573. 

(a)  As  to  voluntary  bonds,  see  Ex  parte  Berry,  19  Ves.  218; 
Ex  parte  Hookins,  3  De  G.  &  S.  549. 

(b)  Execution  creditors  are  .secured  by  the  seizure  of  the  sher- 
iff. Ex  parte  Jones,  10  Ch.  663;  Ex  par  I  e  Jameson,  3  Ch.  D.  488; 
Edwards  v.  Scarsbrook,  3  B.  &  Sm.  280.     See  as  to  them,  ante,  p. 
674  et  seq 
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Bk.  IV. 
Chap.  4. 
Sect.  4. 


Right  of 
drawer. 


Right  of 
acceptor. 


Effect  of 


bankruptcy, 
of  drawer ; 


given  to  these  questions,  which  are  questions  of  fact, 
very  often  turning  on  correspondence  and  the  course  of 
dealing  between  the  parties,  and  sometimes  very  diffi- 
cult to  determine  (c). 

But  withoat  solving  these  questions,  it  is  to  be  ob- 
served, that  the  right  of  the  drawer  is  to  redeem  the 
goods  on  paying  the  amount  due  upon  them;  or,  if 
they  have  been  sold,  to  have  an  account  of  their  pro- 
ceeds, and  to  have  them  applied  in  paying  such  amount, 
and  to  have  the  surplus  paid  back  to  him,  subject  to 
such  lien  or  set-off,  if  any,  as  the  acceptor  may  have 
against  them  on  some  other  account. 

The  acceptor,  on  the  other  hand,  is  entitled  to  hold  the 
goods  as  a  security  and  indemnity  against  his  liability 
on  the  bill.  If  he  pays  the  bill  out  of  his  own  moneys, 
he  becomes  the  creditor  of  the  drawer  for  the  amount, 
and  can  sue  him  for  it,  unless  it  is  part  of  the  agree- 
ment between  them  that  before  having  recourse  to  the 
drawer  personally  the  acceptor  shall  realize  the  goods 
and  so  reduce  the  liability  of  the  drawer.  In  the  ab- 
sence, however,  of  some  agreement  to  this  effect,  it 
seems  that  the  drawer  has  no  more  right  than  any  other 
mortgagor  to  have  the  security  given  by  him  realised 
before  he  is  himself  called  upon  for  payment  (d).  The 
object  of  giving  the  security  is  to  keep  the  acceptor  out 
of  cash  advances,  but  not  to  prevent  him  from  making 
advances  on  the  credit  of  the  drawer  if  the  acceptor 
thinks  proper  to  do  so. 

In  the  event  of  the  bankruptcy  of  the  drawer,  his 
trustee  is  *  entitled  to  no  greater  rights  than  the  drawer 
would  be  if  solvent,  unless  indeed  the  goods  can  be 
claimed  by  the  trustee  under  the  reputed  ownership 
clause.  On  the  other  hand,  the  acceptor  has  the  same 
rights  as  before  (e),  with  this  qualification,  that  his 
right  of  action  against  the  drawer  is  converted  into  a 
right  of  proving  against  his  estate,  and  that  if  the 
right  of  proof  is  exercised  the  security  must  be  given 


(c)  See,  for  example,  Ex  partc  Dever,  13  Q.  B.  D.  766.  and  14 
ib.  611;  Be  Broad  13  Q.  B.  D.  740,  and  EC  Gothenburg  Commer- 
cial Co.,  29  W.  R.  358,  there  referred  to. 

(d}  So  long  as  the  acceptor  is  solvent,  the  drawer  does  not 
seem  to  be  entitled  to  have  the  goods  realised,  and  applied  in 
taking  up  the  bills.  His  risiht  seems  to  be  to  redeem  the  goods. 
See  teparte  Dever  (No.  2),'l  4  Q.  B.  D.  611. 

(e)  See  Ex  pnrle  Flower.  2  Mon.  &  A.  224.  where  th»  drawer's 
assignees  received  proceeds  of  the  goods,  and  the  acceptor  was 
held  entitled  to  have  the  money  applied  in  taking  up  the  bills. 
See,  also,  Ex  parts  Iiubert,  1  De  G.  &  J.  152. 

(/)  See  infra,  as  to  this. 
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In  the  event  of  the  bankruptcy  of  the  acceptor,  his  Bk.  IV. 
trustee  can  hold  the  goeds  subject  to  the  right  of  the  Chap.  4. 
drawer  to  redeem  them,  or  to  have  them  applied  in  tak- 


ing up  the  bills  drawn  against  them  (gr).  If  the  goods  of  acceptor, 
are  sold  by  the  trustee  and  they  realise  less  than  the 
amount  of  the  bills,  the  trustee  is  entitled  to  the  differ- 
ence from  the  drawer  ;  whilst  if  they  realise  more,  the 
trustee  must  hand  the  difference  to  him,  subject  to  any 
lien  or  set-off  to  which  the  proceeds  may  be  subject  on 
some  other  account.  If  the  goods  are  sold  before  the 
bankruptcy,  the  proceeds,  unless  specifically  appropri- 
ated to  the  bills,  become  a  mere  debt  due  to  the  drawer, 
for  which  he  can  only  prove  against  the  acceptor's  es- 
tate (h). 

If  the  bill  has  been  negotiated  by  the  drawer,  further  Right  of 
complications  arise.  It  is  now  clearly  settled  (i)  that  holder, 
the  indorsement  of  the  bill  by  the  drawer  without  more, 
does  not  confer  upon  the  holder  the  benefit  of  the 
security  given  by  the  drawer  to  the  acceptor  (A;),  even 
although  the  bill  refers  to  the  goods  and  to  a  letter  of 
advice  accompanying  it  (1).  But  the  benefit  *  of  the  [  *712] 
security,  i.e.,  the  right  to  have  the  goods  sold  and  ap- 
plied in  taking  up  the  bill,  may  transferred  to  the  in- 
dorsee of  the  bill,  and  when  such  is  the  case  he  will  be 
entitled  to  have  the  goods  so  applied  (ra).  Unless,  how- 
ever, the  holder  is  the  transferee  of  the  security  as  dis- 
tinguished from  the  bill,  his  remedy  is  on  the  bill  itself, 
viz.,  first  against  the  acceptor,  and  secondly  against  the' 
drawer.  This,  moreover,  is  the  case  not  only  when  both 
drawer  and  acceptor  are  solvent,  but  also  in  the  case  of 
the  bankruptcy  of  either  of  them  (n). 

(g)  See  Ex  parfe  Dever,  13  Q.  B.  D.  766,  and  Ex  parte  Dever 
(No.  2),  14  ib.  611. 

(A)  Ex  parle  Dever,  13  Q.  B.  D.  766,  and  S.  C.   (No.  2),  14  ib.    ' 
611. 

(i)  Notwithstanding  Frith  v.  Forbes,  4  De  G.  F.  &  J.  409,  see 
the  cases  in  the  next  notes,  and  especially  Phelps,  Stokes  &  Co. 
v.  Comber,  29  Ch.  D.  813;  Brown,  Shipley  &  Co.  v.  Rough,  ib. 
848. 

(k)  Banner  v.  Johnston,  L.  R.  5  Ho.  Lo.  157,  and  the  cases  in 
the  next  two  notes. 

(/)  Robey  and  Co.'s  Perseverance  Iron  Works  v.  Oilier,  7  Ch. 
695;  Ex  parte  Dever.  13  Ch.  D.  766;  Phelps,  Stokes  &  Co.  r.  Com- 
ber, 29  ib.  813,  and  Brown,  Shipley  &  Co.  v.  Kough,  ib.  848. 
These  cases  cannot  be  reconciled  with  Frith  r.  Forbes,  unless 
it  be  on  the  grounds  suggested  in  29  Ch.  D.  870-872. 

(wi)  As  in  Ininan  v.  Clare,  Johns.  769  ;  Ee  Agra  and  Master- 
man's  Bank,  2  Ch.  391.  ' 

(n)  See  the  cases  in  the  last  four  notes,  and  Ex  parte  General 
South  American  Co.,  10  Ch.  635  ;  Vaughan  v.  Halliday,  9  Ch. 
561. 
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But  if  both  are  bankrupt,  the  case  is  different  ;  for 
the  Court  having  then  to  administer  both  the  estate  of 
the  drawer  and  the  estate  of  the  accentor,  will  apply 
the  goods  pledged  in  taking  up  the  bills  which  wero 
drawn  against  them.  This  is  the  celebrated  rule  in 
Ex  parte  Waring  (o),  which  is  of  such  great  import- 
ance in  administering  the  estates  of  commercial  firms. 

The  rule  in  Ex  parte  Waring  is  that  if  both  the 
drawer  and  the  acceptor  of  a  bill  of  exchange  become 
bankrupt,  the  holder  of  the  'bill  is  entitled  to  have  any 
securities  held  by  the  acceptor  for  it  applied  in  taking 
it  up.  The  rule  is  based  upon  the  following  consider- 
ations :  the  property  held  by  the  acceptor  for  the  bill 
cannot  be  applied  in  payment  of  his  general  creditors, 
because  it  is  held  by  him  for  a  particular  purpose,  and 
on  trust  to  relieve  the  drawer  from  his  obligation  to  pay 
the  bill  on  which  the  acceptor  is  primarily  liable,  but 
which  being  bankrupt  be  cannot  pay.  On  the  other 
hand,  the  property  cannot  be  applied  in  payment  of  the 
general  creditors  of  the  drawer  because  it  is  pledged  to 
the  acceptor,  and  the  drawer  is  not  entitled  to  have  the 
property  back  except  on  redeeming  it,  or  in  other  words 
himself  paying  the  bill.  The  Court,  therefore,  applies 
the  property  in  such  a  way  as  to  give  effect  as  far  as 
possible  to  the  respective  rights  of  both  drawer  and  ac- 
ceptor under  the  circumstances  of  their  being  both 
*  bankrupt,  or,  as  the  phrase  is,  according  to  the  equi- 
ties between  the  two  estates.  The  result  is  that  the 
securities  are  applied  as  both  parties  intended  that  they 
should  be,  viz..  in  taking  up  the  bill  in  respect  of  which 
they  were  given  (p).  Moreover  this  rule  has  been  ex- 
tended to  cases  where  the  estates  of  the  drawer  and  the 
acceptor  are  both  insolvent,  and  are  under  judicial  ad- 
ministration although  not  in  bankruptcy  (q). 

Such  being  the  principle  of  the  rule,  it  is  obvious 
that  whether  the  security  is  given  to  cover  one  bill  or 
several  is  immaterial,  except  that  if  given  for  several 
the  rule  will  benefit  the  holders  of  all  of  them  (»•); 

(o)  19Ves.  345.  The  principle  of  the  rule  was  much  discussed 
in  Royal  Bank  of  Scotland  v.  Commercial  Bank  of  Scotland,  7 
App.  Ca.  366,  and  is  clearly  explained  in  City  Bank  r.  Luckie,  5 
Ch.  773.  See,  generally,  Eddis  on  Ex  parte  Waring. 

(p)  See  the  judgment  of  Cotton,  L.  J.,  in  Ex  parte  Dever  (Xo. 
2),  14  Q.  B.  D.  623. 

(q)  Powles  r.  Hargreaves,  3  De  G.  M.  &  G.  430;  Ex  parte  Alli- 
ance Bank,  4  Ch.  423;  Bank  of  Ireland  v.  Perry,  L.  R.  7  Ex.  14; 
Ilickie  &  Co.'s  case,  4  Eq.  226. 

(/•)  Ex  parte,  Dever  (No.  2),  14  Q.  B.  D.  fill,  where  the  security 
•was  given  for  some  bills  only,  and  the  holders  of  them  got  paid 
in  full. 
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further  the  rule  applies  whether  the  value  of  the  secu-  Bk.  IV. 
rities  is  less  than  the  amount  of  the  bills  drawn  against  Chap.  4. 

them  or  not  (s);  and  whether  the  holders  of  the  bills     ' 

knew  that  they  were  secured  or  not  (t).  Nor  is  it  nec- 
essary that  the  remitter  of  the  bill  should  have  endorsed 
it  (u).  But  the  right  is  subject  to  the  prior  rights  of 
the  joint  creditors,  if  any,  of  the  drawer  and  acceptor  to 
have  the  securities  treated  as  joint  assets  (x).  The 
principle  of  these  decisions  applies  where  the  drawer 
and  acceptor  are  companies  in  liquidation,  at  all  events, 
if  they  are  also  insolvent ;  but,  it  has  been  said,  not 
otherwise  (y).  But  the  rule  is  based  on  the  equities 
between  the  drawer  and  the  acceptor,  and  has  been  held 
not  to  apply  if  the  acceptor  has  a  general  lien  on  all 
securities  of  the  drawer  in  his  hands  for  the  general 
balance  of  his  account  (z);  nor  where  the  bill  holder 
has  already  received  by  way  of  dividend  more  than  the 
value  of  the  securities  (a);  nor  where  circumstances 
have  occurred  which  have  rendered  the  securities  no 
longer  applicable  to  take  up  the  bill  (6).  The  *  cir-  [  *  714] 
cumstance,  however,  that  the  security  was  given  to  cover 
other  liabilities  besides  the  bill  in  question,  is  not  ma- 
terial if  in  the  events  which  have  happened  there  is  no 
other  liability  to  be  covered  by  it  (c). 

Passing  now  to  the  position  of  secured  creditors  in  Proof  of 
the  event  of  the  bankruptcy  of  their  debtor,  the  rule  is  secured 
that  a  creditor  whose  debt  is  secured  is  not  allowed  to 
retain  his  security  and  also  to  prove  in  competition  with 
the  other  creditors.  Such  a  creditor  cannot  prove  his 
debt  or  any  part  of  it  without  giving  the  other  creditors 
the  benefit  of  his  security  (d).  This,  however,  he  can 
do  in  one  of  two  ways,  viz.,  either  realize  his  security, 
or  give  credit  for  its  value,  and  prove  for  the  balance 
then  remaining  due  to  him  ;  or  give  up  his  security 
altogether  and  prove  for  his  whole  debt  (e).  The  trus- 
ts) Ib. ;  Powles  r.  Margraves,  3  De  G.  M.  &  G.  430. 

(/)  Ex  partc  Perfect,  Mont.  25. 

(M)  Ex  parte  Smart,  8  Ch.  220. 

(x)  Ex  parte  Dewhnrst,  8  Ch.  965. 

(y)  Hickie  &  Co.'s  case,  4  Eq.  226.     Sed  qu.     See  the  case's  in 
note  (</). 

(z)  Ib.     Sed  qu.     See  Ex  parte  Dever  (No.  2),  14  Q.  B.  D.  611. 

(a)  Loder's  case,  6  Eq.  491. 

(6)  As  in  Ex  parte.  Alliance  Bank,  4  Ch.  423. 

(c}  City  Bank  t:  Luckie,  5  Ch.  773  ;  but  see,  contra,  Levi  & 
Co.'s  case,  7  Eq.  449. 

(d)  46  &  47  Viet,  c.  52,  ?  39,  and  Sched.  2,  rr.  9  to  17.     If  he 
proves  lor  the  whole  debt  he  loses  the  benefit  of  his  security  ; 
Couldery  r.  Bartrnm,  19  Ch.  D.  394  ;  Ex  parte  Solomon,  1  Gl.  & 
Jam.  25  ;  Grugeon  v.  Gerrard,  4  Y.  &  C.  Ex.  119. 

(e)  46  &  47  Viet.  c.  51,  §  39,  and  Sched.  2,   rr.  9  to  17.     See 
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Bk.  IV.  tee  may  redeem  the  security  at  its  assessed  value  ;  or 

Chap.  4.          ke  may  im ve  the  security  sold  (/).     The  valuation  and 

proof  by  the  creditor  may  be  amended  by  leave  of  the 

Court  (g)]  and,  if  thescurity  is  sold  after  being  valued, 
the  amount  realized  is  to  be  treated  as  its  value,  and 
dividends  are  to  be  calculated  on  the  balance  and  to  be 
rectified  accordingly  if  necessary  (h). 

Secured  If  the  creditor's  security  is  sufficient  to  pay  what  is 

creditor  not    ^ne  ^Q  him?  there  is  no  necessity  for  him  to  apply  to 

to"<'ive1uble    the  Court  at  a11 '   but  if  ifc  is  insumcient,  he  commonly 
hisesecurity.    applies  to  the  Court  to  have  his  security  realised  under 
its  direction,  to  have  the  proceeds  applied  in  discharge 
of  his  debt,  and  to  have  liberty  to  prove  for  the  differ - 
[*7l5]        ence  (i).     The  *  trustee,  however,  has  no  power  to  com- 
pel a  secured  creditor  to  take  this  course  ;  nor  can  the 
trustee  deprive  him  of  his  security  without  paying  in 
Observations  ^  u^  what  may  be  due  to  him  upon  it  ( k).     Moreover,  it 
on  equitable  must  be  borne  in  mind  that  an  equitable  mortgage  may 
securities.        be  created  by  deposit  of  deeds  (I)  without  any  written 
memorandum  :  and,  if  originally  made  for  a  particular 
debt,  may  be  extended  by  parol  to  some  other  debt  (m); 
and  that  a  creditor  who  has  a  security  not  exclusively 
appropriated  to  a  particular  debt  may,  on  the  bank- 
ruptcy of  his  debtor,  appropriate  that  security  to  any 
debt  which  may  be  owHng  to  him  by  the  bankrupt  (n). 
Moreover,  a  security  may  be  more  extensive  as  against 
one  person  than  as  against,  another,  e.  g.,  more  exten- 
sive as  against  a  principal  debtor  than  as  against  his 
surety  (o). 

Ex  pnrtc  Prescott,  4  D.  &  Ch.  23,  in  which  the  rule  was  applied 
to  joint  debts  and  joint  securities. 

(/)  46  &  47  Vic't.  c.  52,  Sched.  2,  r.  12. 

(g)  Ib.  rr.  13  and  14. 

(h)  Ib.  r.  15.  See  under  the  former  act.  Societe  Ge"n.  de  Paris 
t;.  Green,  8  App.  Ca.  C(;6,  and  Couldery  r.  Bartrum,  19  Ch.  D. 
394. 

(«)  Bonds,  bills  of  exchange,  and  other  personal  securities  in 
the  hands  of  a  creditor  are  treated  like  real  securities.  Ex  pnrte 
Hellier,  Cooke's  Bank.  146,  ed.  8.  But  not  bills  discounted  by 
a  banker  and  held  pending  discount.  Ex  parte  Schorield,  12  Ch. 
D.  337. 

(A-)  Ex  parte  Jackson,  5  Ves.  357  ;  Ex  parte  Topham,  1  Madd. 
38.  And  see  Davis's  case.  12  Eq.  516. 

(I)  As  to  the  necessity  for  which,  see  Ex  parte  Broderick,  18  Q. 
/  B.  D.  766. 

(?n)  See  E.c  parte  Barnett,  De  Gex,  194  ;  Ex  parte  Ford,  3  M. 
D.  &  D.  457 ;  Ex  parte  Moss,  13  Jur.  866. 

(n)  See  Ex  parte  Johnson,  C  De  G.  M.  &  G.  218  ;  Ex  parte 
Hunter,  6  Ves.  94.  Compare  Ex  parte  McKenna,  7  Jur.  N.  S. 
588,  which  turned  on  the  terms  of  the  deposit.  See  further,  on 
this  subject,  the  cases  referred  to,  ante,  p.  651  et  scq. 

(o)  Ex  parte  Walker,  3  Deac.  672. 
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The  rule  which  precludes  a  secured  creditor  from  re-  Bk.  IV. 
taining  his  security  and  also  proving  for  his  debt,  ap-  ^    J\ 
plies  only  where  the  debt  is  payable  out  of  the  estate 


to  which  the  security  belongs ;  or  in  other  words,  only  Cases  in 
where  the  same  estate  is  debtor  to  the  amount  due  on  which  a 
the  security,  and  creditor  by  the  value  of  the  same  se   cre(iitor  can 
curity    (p).      Consequently   a  creditor  of   a  bankrupt  prove  and 
iirm   of  two  partners,  holding   a  security  given   by    a  also  retain 
larger  firm  of  which  the  bankrupts  are  members,  is  not  his  security- 
affected  by  the  rule  in  question;  he  may  prove  for  the 
whole  amount  of  the  debt  against  the  estate   of  the 
bankrupt  firm,  and  yet  retain  the  security  given  by  the 
larger  and  solvent  firm  (q).     So,  if  one  partner  mort- 
gages his  own  property  for  *the  debt  of  the  firm,  the  [  *  716] 
creditor  is  allowed  on  the  bankruptcy  of  the  firm  to 
prove  for  his  whole  debt  against  the  joint  estate,  and 
yet  retain  the  mortgage  security  given  by  the  one  part-      , 
ner  (r). 

It:  a  partner  gives  as  a  security  for  a  debt  of  the  firm 
shares  standing  in  his  own  name,  the  right  of  the  cred- 
itor to  prove  for  his  whole  debt  and  retain  his  security 
depends  upon  whether  as  between  the  partners  them- 
selves the  shares  are  assets  of  the  firm,  or  the  separate 
property  of  the  partners  in  whose  name  they  stand:  if 
they  are  assets  of  the  firm,  they  must  be  so  treated,  even 
although  the  creditor  was  not  aware  of  the  fact  when 
he  took  them  as  security  (s). 

Again,  if  A.  and  B.  are  partners,  and  A.  gives  a  sep- 
arate security  for  a  partnership  debt  and  dies,  and  B. 
becomes  bankrupt,  the  creditor  can  prove  against  B.'s    . 
estate  without  giving  up  his  security  (t).     So,  where  a 

(p)  Ex  parte  West  Riding  Union  Banking  Co.,  19  Ch.  D.  105, 
where  half  the  security  belonged  to  the  bankrupt  and  half  to 
his  late  partners.  The  question  whether  this  is  the  case  or  not 
is  sometimes  one  of  considerable  difficulty,  as  in  the  case  just 
cited  and  in  Ex  parte  Brett,  6  Ch.  838,  but  the  principle  is  clear. 

(q)  Ex  parte  Parr,  1  Rose,  76;  Ex  parte  Bloxham,  6  Ves.  449; 
Ex  parte  Goodman.  3  Madd.  373;  Ex  parte  Sammon,  1  D.  &  C. 
564.  See,  too,  Ex  parte  English  and  American  Bank,  4  Ch.  49; 
and  Ex  parte  Wilson,  2  Jur.  67,  \vherea  creditor  of  two  firms 
engaged  in  a  joint  transaction,  proved  against  one  and  retained 
his  security  against  the  other. 

(r)  Ex  parte  Caldicott,  25  Ch.  D.  716;  Ex  parte  Peacock,  2  Gl. 
&  J.  27;  Ex  parte  Adams,  3  M.  &  Ayr.  157;  Ex  parte  Groom,  2 
Deac.  265.  See,  also,  the  next  note,  and  Ex  parte  Manchester 
and  Liverpool  District  Banking  Co.,  18  Eq.  249,  a  case  of  a  com- 
position. 

(s)  Ex  parte  Manchester  and'  County  Bank,  3  Ch.  D.  481;  Ex 
parte  Connell,  3  Deac.  201. 

(/)  Ex  parte  Bowden,  1  D.  &  C.  135;  Ex  parte  Smyth,  3  Deac. 
597. 
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creditor  of  a  firm  has  a  security  belonging  to  the  firm 
and  also  a  separate  covenant  for  payment  by  each  part- 
ner, such  creditor  may,  on  the  bankruptcy  of  the  firm, 
retain  his  security  and  prove  against  the  separate  es- 
tates of  the  covenantors  (u).  Again,  where  a  firm  has 
assigned  its  property  in  trust  for  its  creditors,  whose 
rights  against  the  separate  estates  of  the  partners  are 
expressly  reserved,  a  creditor  who  is  both  a  joint  and  a 
separate  creditor  may  claim  the  benefit  of  the  assign- 
ment, and  yet  prove  as  a  separate  creditor  against  one 
of  the  firm  if  he  becomes  bankrupt  (x}.  AY  here,  how- 
ever, one  partner  only  is  bankrupt,  and  a  joint  creditor 
is  secured  by  a  mortgage  of  the  bankrupt's  separate 
estate,  that  creditor  cannot  prove  as  a  separate  *  cred- 
itor without  giving  up  his  security  (?/);  and  if  the 
mortgage  is  a  mere  equitable  mortgage,  giving  the  cred- 
itor no  locus  standi  as  a  separate  creditor  and  nothing 
more  than  a  lien,  he  will  not  be  a  separate  creditor  of 
the  bankrupt,  or  be  allowed  to  prove  against  Lis  sepa- 
rate estate  at  all  (z). 

The  rule  which  enables  a  joint  creditor,  having  a 
separate  security,  to  prove  as  a  creditor,  and  yet  retain 
his  security,  applies  to  persons  who  claim,  not  as  credit- 
ors merely,  but  also  as  cestuis  que  trustent.  Conse- 
quently, if  A.,  B.,  and  C.  are  bankers,  having  trust- 
monies  in  their  hands,  and  A.  afterwards  improperly 
invests  some  of  it  on  a  mortgage,  the  cestuis  que  trus- 
tent may,  on  the  bankruptcy  of  the  firm,  claim  the  bene- 
fit of  the  mortgage,  and  prove  against  the  joint  estate 
of  the  firm  for  the  whole  amount  due  from  it  in  respect 
of  the  trust  monies  (a). 

A  curious  and  instructive  case  on  the  right  of  a  cred- 
itor to  to  prove  without  giving  up  his  security,  arose  in 
Ex  parte  Turney  (b).  There  A.  and  B.,  father  and  son, 
were  partners  ;  A.  equitably  mortgaged  an  estate  of  his 
own  to  secure  a  debt  due  from  B.  A.  afterwards  died, 
and  the  estate  descended  to  B.,  subject  to  the  mortgage 

(M)  Re  Plummer,  1  Ph.  56,  settling  the  doubts  raised  in  Ex 
parte  Shepherd,  1  M.  D.  &  D.  101,  and  Ex  parte  Davenport,  ib. 
313. 

(x)  Ex  parte  Thornton,  5  Jur.  N.  S.  212.  See,  too,  Ex  parte 
Geaves,  S  De  G.  M.  &  G.  291. 

(y)  Ex  parte  West  Riding  Union  Banking  Co.,  19  Ch.  D.  105. 

(z)  Ex  parte  Leicestershire  Banking  Co.,  De  Gex,  292;  Ex 
parte  Lloyd,  3  M.  &  A.  601.  The  Courts  will,  however,  order 
the  security  to  be  sold  to  enable  the  creditor  to  vote  in  the 
choice  of  a  trustee,  &c.,  ibid. 

(a)  See  Ex  parte  Biddulph,  3  DeG.  &  S.  587,  and  Ex  parte  Bur- 
ton, 3  M.  D.  &  D.  364. 

(b)  3  M.  D.  &  D.  576.     See,  also,  Ex  parte  Brett,  6  Ch.  839. 


PROOF  OF  DEBTS — SECURED  CREDITORS.  785 

in  question.  At  A.'s  death,  however,  the  joint  debts  of  Bk.  IV. 
A.  and  B.  were  more  than  sufficient  to  exhaust  A.'s  as- 
sets.  B.  having  become  bankrupt  shortly  after  his 
father's  death,  it  was  held  that,  notwithstanding  the 
descent  of  the  mortgaged  estate  to  B.,  the  mortgage 
creditor  was  at  liberty  to  prove  against  B.,  without  giv- 
ing up  the  security,  although  it  was  admitted  that  this 
could  not  have  been  allowed  if  the  descended  estate 
had  been  of  any  value  to  B. 

This  right  of  the  secured  creditor  may  avail  not  only  Marshalling, 
himself  but  the  owner  of  the  security  he  holds  ;  and 
by  the  equitable  doctrine  of  marshalling  a  joint  creditor 
of  a  firm  *  may  be  entitled  to  prove  against  the  sepa-  [  *718] 
rate  estate  of  one  of  its  members  or  vice  vers&,  contrary 
to  the  general  rule. 

For  example,  in.  Ex  parte  Salting  (c),  a  firm  wrong-  EX  parte 
fully  pledged  the  goods  of  a  customer  to  their  bankers  Salting. 
for  an  advance  to  the  firm.     One  of  the  partners  gave, 
to  the  bankers  a  separate  guarantee  for  the  advance. 
On   the   bankruptcy  of  the  firm  the  bankers  sold  the 
goods  and  applied  the  proceeds  in  reducing  their  debt. 
They  then  proved  for  the  residue  against  the  separate 
estate  of  the  partner  who  had  given  the  guarantee. 
His  separate  estate  was  more  than  sufficient  to  pay  the 
whole  debt  ;  and  it  was  held  that  the  owner  of  the  goods 
was  entitled  to  have  the  banker's  securities  marshalled, 
and  to  have  the  benefit  of  the  guarantee  to  the  extent 
of  the  value  of  the  goods  which  had  been  sold,  and  to 
prove  for  that  value  against  the  separate  estate  of  the 
partner  who  had  given  the  guarantee. 

The  same  principle  of  equality  amongst  creditors  Rule  that  a 
which  prevents  one  creditor  from  holding   a  security,  creditor  must 
and  proving  for  what  is  due  on  it,  is  also  the  founda-  Pr°ve  and 
tion  of  the  rule  that  no  creditor  is  allowed  to  sue  a 
bankrupt  in  respect  of  any  demand  which  may  be  proved 
as  a  debt  under  the  bankruptcy  (d).      But  where  the 
creditor  is  the  creditor  not  only  of  the  bankrupt,  but 
also  of  another  person,  the  creditor  may  prove  against 
the  estate  of  the  former,  and  yet  sue  the  latter,  and 
get  from  him  what  he  can  (e).      Consequently,  if  a 
creditor  of  a  firm,  one  of  the  members  of  which  is  alone 
bankrupt,  is  in  a  position  to   prove  against  his  estate, 


(c)  25  Ch.  D.  148.     See,  also,  Ex  parte  Alston,  4  Ch.  168. 

(d)  46  &  47  Viet.  c.  52,  \  9  and  §  10,  (2)  ante,  p.  709.     Under 
the  old  law  the  creditor  could  sue  or  prove  at  his  election. 

(e)  See  Ex  parte  Schofield,  12  Ch.  D.  337  ;  Ex  parte  Isaac,  6  Ch. 
58.     See,  as  to  cases  of  suretyship,  Ex  parte  Coplestone,  Mon.  & 
Ch.  262. 
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such  creditor  may  prove  against  it,  and,  at  the  same 
time,  sue  the  solvent  partners  (/),  and  it  is  not  now 
necessary  to  join  the  bankrupt  as  a  co-defendant  (g). 

*  Another  fundamental  principal  relating  to  the  proof 
of  debts,  and  one  which  requires  notice  here,  is  that 
there  can  be  only  one  proof  against  the  same  estate  in 
respect  of  the  same  debt.  Thus,  in  the  common  case 
of  principle  and  surety,  if  the  principle  is  bankrupt, 
and  the  creditor  proves  against  his  estate,  and  receives 
a  dividend,  and  has  recourse  to  the  surety  for  the  dif- 
ference, the  surety  cannot  prove  against  the  bankrupt's 
estate  "without  giving  credit  for  the  dividend  already 
paid  to  the  principal  creditor  :  in  other  words  the  divi- 
dend paid  in  respect  of  both  proofs  will  be  no  greater 
than  that  payable  in  respect  of  one  proof  for  the  whole 
amount  of  the  debt  due  by  the  bankrupt  (h).  This 
rule  is  of  considerable  importance  in  mercantile  trans- 
actions, and  is  closely  allied  to  the  rule  which,  as  will 
be  seen  hereafter,  precludes  a  creditor  from  proving  the 
same  debt  against  both  the  joint  and  the  separate  estates 
of  a  bankrupt  firm.  The  rule  forbidding  two  proofs  in 
respect  of  the  same  debt  applies  in  the  winding  up  of 
companies  (i). 

Again,  if  a  person  is  adjudicated  bankrupt  here  and 
abroad,  a  creditor  who  has  proved  abroad  cannot  prove 
here  without  giving  credit  for  what  he  has  received 
under  his  proof  abroad  (k). 

As  regards  interest,  the  Bankruptcy  act,  1883,  sched. 
2,  r.  20,  enacts  as  follows  : — 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or 
otherwise,  whereon  interest  is  not  reserved  or  agreed  for,  and 
which  is  overdue  at  the  date  of  the  receiving  order  and  provable 
in  bankruptcy,  the  creditor  may  prove  for  interest  at  a  rate  not 
exceeding  four  per  centum  per  annum  to  the  date  of  the  order 
from  the  time  when  the  debt  or  sum  was  payable,  if  the  debt  or 
sum  is  payable  by  virtue  of  a  written  instrument  at  a  certain 

(/)  Ex  parte  Isaac,  6  Ch.  58;  Keay  v.  Fenwick,  1  C.  P.  D. 
745 ;  Bottomley  v.  Nuttall,  5  C.  B.  N.  S.  122  ;  Heath  v.  Hall,  4 
Taunt.  326  ;  Bovill  v.  Wood,  2  M.  &  S.  22  ;  Harley  v.  Green- 
wood, 5  B.  &  A.  95  ;  Ex  parte  Read,  1  Rose,  460.  Compare  Blan- 
nin  v.  Taylor,  Gow,  N,  P.  199. 

(g)  46  &  47  Viet.  c.  52,  \  114.     See,  previously,  Ex  parte  Isaac, 

6  Ch.  58 ;  Ex  parte  Stanton,  1  M.  D.  &  D.  273. 

(h)  See  Ex  parte  Carne,  3  Ch.  463  ;  Ex  parte  European  Bank, 

7  Ch.  99  ;  Robson,  Bank.  261  et  seq.,  ed.  3. 

(0  Ex  parte  European  Bank.  7  Cb.  99,  reversing  S.  C.,  12  Eq. 
501. 

(k)  Ex  parte  Wilson.  7  Ch.  490  ;  Banco  de  Portugal  v.  Waddell, 
5  App.  Ca.  161  ;  Selkrig  v.  Davies,  2  Dow,  230. 
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time,  and  if  payable  otherwise,  then  from  the  time  when  a  de-  Bk.  IV. 
mand  in  writing  has  been  made  giving  the  debtor  notice  that  Chap.  4. 

interest  will  be  claimed  from  the  date  of  the  demand  until  the  *~ec  '  J 

time  of  payment  (I). 

A  jury  may  allow  interest  where  it  is  payable  by 
agreement,  or  by  mercantile  usage  ;  also  (by  3  &  4  Wm. 
4,  c.  42),  where  a  *  sum  certain  is  payable  under  a  [  *  720] 
written  instrument  at  a  certain  time  and  where  payment 
of  a  sum  certain,  not  so  payable,  has  been  demanded  by 
notice  in  writing  stating  that  interest  will  be  claimed  (ra). 

Interest  at  4  per  cent,  is  payable  on  all  proved  debts 
from  the  date  of  the  receiving  order  if  the  estate  is 
more  than  sufficient  to  pay  all  proved  demands  upon 
it  (n). 

Having  adverted  to  the  proof  and  payment  of  debts 
generally,  it  is  proposed  to  pass  to  the  subject  of  the 
proof  and  payment  of  the  debts  of  partners,  first,  out  of 
their  joint,  and  next,  out  of  their  respective  separate 
assets. 

A.  Proof  against  the  joint  estate, 

The  administration  of  the  joint  estate  will  be  best  Administra- 
explained  by  examining  : —  tion  of 

1.  The  rights  of  the  joint  creditors,  partner's 

2.  The  rights  of  the  partners, 

3.  The  rights  of  their  separate  creditors, 
as  against  that  estate. 

First,  with  respect  to  the  joint  creditors. 

The  joint  creditors  have  the  first  claim  for  payment  i.  Position 
out  of  the  joint  estate  (o):  and  until  they  have  been  of  the  joint 
paid  all  the  principal  monies  due  to  them,  with  interest  creditors, 
thereon  (p)  up  to  the  date  of  the  receiving  order  (q) 
(if  their  debts  carry  interest),  no  other  person  is  enti- 
tled to  receive  a  farthing  out  of  the  assets  of  the  firm  (r). 

(7)  See  Exparte  Bath,  27  Ch.  D.  509  ;  Exparte  Bishop,  15  Ch. 
D.  421. 

(m)  See  3  Chitty's  Statutes,  584,  ed.  4. 

(n)  See  46  & '47  Viet.  c.  52.  $  40  (5).  See,  as  to  appropriating 
securities  to  interest,  Re  Savin,  7  Ch.  760. 

(o)  Ante,  p.  692.     As  to  marshalling,  see  ante,  p.  717. 

(p)  Ex  parts  Ogle,  Mont.  350  ;  Pearce  v.  Slocombe,  3  Y.  &  C. 
Ex.  84  ;  Exparte,  Reeve,  9  Ves.  590,  and  see  Ex parte  Woodford. 
3  De  G.  &  S.  666. 

(q]  Interest  after  that  date  is  not  payable  in  priority  to  the 
separate  creditors,  Ex  parte  Findlay,  17  Ch.  D.  334. 

(V)  The  expenses  of  getting  in  joint  estate  must  of  course  be 
paid  out  of  it;  Exparte  Rutherford,  1  Rose,  201. 
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[*722J 


If  a  person  is  truly  a  creditor  of  the  firm,  he  is  not  de- 
prived of  his  right  to  rank  as  a  joint  creditor,  merely 
*  because  he  may  have  some  separate  security  for  his 
debt  (s);  for  he  is  treated,  in  such  a  case,  as  a  joint 
creditor  having  the  advantage  of  a  collateral  security  (t). 
But  it  must  not  be  forgotten,  that  a  person  who  ad- 
vances money  to  one  partner,  on  his  separate  security, 
and  makes  him  alone  the  debtor,  has  no  locus  standi 
against  the  firm  merely  because  the  money  is  after- 
wards applied  to  its  use  (w). 

Secondly,  with  respect  to  the  partners. 

Subject  to  the  exceptions  which  will  be  hereafter 
stated,  it  is  an  established  rule  that  a  partner  in  a  bank- 
rupt firm  shall-  not  prove  in  competition  with  the  cred- 
itors of  the  firm.  They  are,  in  fact,  his  own  creditors, 
and  he  cannot  be  permitted  to  diminish  the  partnership 
assets  to  the  prejudice  of  those  who  are  not  only  cred- 
itors of  the  firm,  but  also  of  himself  (a;).  If,  there- 
fore, a  partner  is  a  creditor  of  the  firm,  neither  he  nor 
his  separate  creditors  (for  they  are  in  no  better  posi- 
tion than  himself)  can  compete  with  the  joint  creditors 
as  against  the  joint  estate.  Lord  Hardwicke,  it  is  true, 
in  Ex  parte  Hunter  (y),  allowed  this  to  be  done;  but 
that  case  has  not,  in  this  respect,  been  followed,  and  has 
long  been  considered  as  overruled  (z). 

In  Ex  parte  Sillitoe  (a),  a  leading  case  on  this  sub- 
ject, two  partners  in  a  banking  firm  carried  on  a  sepa- 
rate business  as  ironmongers,  and  became  creditors  of 
the  bank  to  a  large-  amount,  in  consequence  of  having, 
with  a  view  to  enable  the  bank  the  better  to  obtain 
money,  discounted  their  securities.  *The  banking 
firm  was  adjudged  bankrupt,  and  an  attempt  was  made v 

(s)  See  Ex  parte  Brown,  cited  1  Atk.  225 ;  Ex  parte  Clowes,  2 
Bro.  C.  C.  595;  Ex  parte  Harman,  2  Gl.  &  J.  25. 

(t)  See  Ex  parte  Hunter,  1  Atk.  227  ;  Ex  parte  Harman,  2  Gl. 
&  J.  25,  and  ante,  p.  715. 

(«)  Ex  parte  Hunter,  1  Atk.  223 ;  Ex  parte  Emly,  1  Rose,  65 ; 
Lloyd  v.  Freshfield,  9  D.  &  Ry.  19;  and  see' ante,  pp.  189  et  seq. 
and  703. 

(a-)  See  Ex  parte  Sillitoe,  1  Gl.  &  J.  382.  Ex  parte  Hargreaves, 
1  Cox,  441;  Ex  parte  Reeve,  9  Ves.  590;  Ex  parte  Rawson.  Jac. 
279.  See  Ex  parte  Gliddon,  13  Q.  B.  D.  43,  noticed  hereafter, 
where  two  firms  were  curiously  intermixed. 

(y)  Cooke's  Bank.  Law,  526*  ed.  8,  and  1  Atk.  223. 

(z)  Ex  parte  Enrrell]  Ex  parte  Parker;  Ex  parte  Pine,  all  cited 
in  Cooke's  Bank.  Law,  528,  Cd.  8,  and  see  per  Ld.  Eldon,  Ex 
parte  Harris,  1  -Rose,  438. 

(a)  1  Gl.  &  J.  382.  Ex  parte  Williams,  3  M.  D.  &  D.  433,  was 
a  similar  case.  See,  also,  Ex  parte  Maude,  2  Ch.  550;  and  infra, 
p.  727. 
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on  behalf  of  the  ironmongery  firm,  to  prove,  as  joint  Bk.  IV. 
creditors,  against  the  joint  estate  of  the  bank.  Lord  Chap.  4- 
Eldorr,  overruling  the  decision  of  the  Vice-Chancellor,  ec  '  ' 


rejected  the  proof    upon  the  ground  which  is  stated 
above. 

So  in  the  previous  case  of  Ex  parte  Hargreaves  (6),  EX  parte 
alias  Shakeshaft,  Stirrup,  and  Salisbury,  three  persons  Hargreaves. 
were  partners  as  cotton  manufacturers,  and  two  of  them 
were  also  partners  as  linen-drapers;  goods,  manufac- 
tured by  the  three,  were  consigned  to  the  two  for  sale, 
for  the  benefit  of  the  larger  firm,  and  bills  were  drawn 
on  the  two,  on  behalf  of  the  three;  both  firms  became 
bankrupt,  and  the  larger  firm  was  indebted  to  the 
smaller  in  respect  to  the  above  transactions.  It  was 
held,  that  the  members  of  the  smaller  firm  being  liable 
to  the  debts  of  the  larger  firm,  the  assignees  of  the 
former  could  not  compete  with  the  joint  creditors  of  the 
latter. 

Again,  as  the  estate  of  a  deceased  partner  is  liable  to  Executors  of 
the  debts  of  the  firm  (c),  it  follows  that,  so  long  as  such  a  deceased 
liability  exists,  his  executors  cannot  prove  against  the  Partner- 
joint  estate  of  the  surviving  partners  for  the  amount 
due  from  them  to  his  estate  (d).     But  if  those  debts  are 
paid,  or  the  estate  of   the  deceased  is  relieved   from 
them  (e),  such  proof  is  admissible  (/);  except  in  respect 
of  assets,  properly  brought  into  or  left  in  the  business 
by  the  executors  as  part  of  the  capital  of  the  deceased. 
No  proof,  however,  in  respect  of  such  assets  is  admissi- 
ble against  the  joint  estate  of  the  surviving  partners, 
unless  all  their  joint  debts  contracted  as  well  before  as 
after  the  death  of  the  deceased  are  paid.     The  leading 
case  on  this  subject  is  Ex  parte  Butterfield  (g).     In  Ex  parte 
that  case  a  sole  trader  *  directed  by  his  will  that  it  Butterfield. 

-  -  -    [*723] 

(6)  1  Cox,  440,  and  1  Gl.  &  J.  382,  and  11  Ves.  414,  infra,  p. 
726. 

(c)  Ante,  pp.  194,  595. 

Id)  Ex  parte  Blythe,  16  Ch.  D.  620;  Nanson  v.  Gordon,  1  App. 
Ca.  195,  affirming  Ex  parte  Gordon,  10  Ch.  160. 

(e)  Ex  parte  Andrews,  25  Ch.  D.  505,  shows  that  the  outstand- 
ing joint  liabilities  need  not  be  paid.  It  is  enough  if  there  is 
no  proof  in  respect  of  any  of  them.  But  note,  there  was  in  that 
case  no  reason  to  suppose  they  ever  would  be  proved.  See,  also, 
p.  738,  note  (g). 

(/)  Ex  varte  Edmonds,  4  De  G.  F.  &  J.  488,  noticed  infra,  p. 
723. 

(g)  De  Gex,  570;  Ex  parte  Corbridge,  4  Ch.  D.  246,  was  decided 
on  the  same  principle.  See,  too,  Ex  parte  Garland,  10  Ves.  110, 
where  proof  in  respect  of  assets  improperly  employed  was  ad- 
mitted, and  proof  in  respect  of  assets  properly  employed  was  re- 
jected. See,  also,  Scott  v.  Izon,  34  Beav.  434;  Ex  parte  Thomp- 
son, 2  M.  D.  &  D.  761  ,  and  compare  the  cases  in  the  next  note. 
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should  be  lawful  for  his  widow  to  employ  6000Z.  in  con- 
tinuing his  business,  and  he  appointed  her  and  hie  son 
executors.  After  the  testator's  death,  his  widow  and 
son  continued  his  business  with  his  assets,  and  became 
bankrupt.  The  persons  beneficially  interested  in  the 
assets  which  had  been  employed  by  the  bankrupts,  sought 
to  prove,  in  respect  thereof,  against  their  joint  estate;, 
but  it  was  held  that,  to  the  extent  of  6000Z.,  no  such 
proof  could  be  allowed,  for  the  employment  of  6000Z. 
being  authorised  by  the  will,  the  proof  could  not  be  ad- 
mitted, without,  in  substance,  infringing  the  rule  which 
precludes  a  partner  from  competing  with  his  own 
creditors. 

This  case  may  be  usefully  compared  with  Ex  parte 
Edmonds  (h).  There,  partnership  articles  provided  in 
effect  that  if  one  of  the  partners  died,  so  much  of  his 
share  in  the  capital,  as  should  not  exceed  100,OOOZ., 
should  be  continued  in  and  be  considered  as  part  of 
the  partnership  effects;  that  the  survivors  should  pay 
off  the  amount  of  the  deceased's  share  by  instalments, 
with  interest,  but  that  his  estate  should  not  share  in 
the  profits  accruing  after  his  death.  The  partner  in 
question  having  died,  more  than  150,0002.  was  found 
due  to  him  from  the  partnership.  His  executors  took 
a  bond  for  this  amount  from  the  surviving  partner?, 
who  afterwards  became  bankrupt,  having,  however, 
previously  paid  all  the  debts  for  which  they  and  the 
deceased  were  jointly  liable  (i).  It  was  held  that  the 
executors  were  entitled  to  prove  against  the  joint  es- 
tate of  the  surviving  partners  for  the  whole  amount  of 
the  bond,  and  not  only  for  the  excess  over  100,OOOZ.,  as 
the  other  joirit  creditors  contended.  The  provisions  of 
the  deed  taken  together  showed  plainly  that  the  100,- 
OOOZ.,  was  intended  to  be  continued  in  the  concern  in 
the  sense  of  a  loan  bearing  interest;  and  that  although 
the  money  was  to  be  employed  in  *  the  business  of  the 
partnership,  it  was  to  be  so  employed,  not  as  the  money 
of  the  deceased,  but  as  the  money  of  the  surviving 
partners,  borrowed  by  them  from  his  estate. 

Assets  of  a  deceased  partner  brought  into  the  busi- 
ness by  his  executor  in  breach  of  trust,  do  not  form 
part  of  the  joint  estate  of  the  surviving  partners,  and 

(h)  4  De  G.  F.  &  J.  488.  See,  also,  Ex  parte  Hill,  3  M.  &  A. 
175.  and  Ex  parte  Crofts,  2  Deac.  102,  where  trust  money  lent  to 
partners  was  held  to  be  provable  as  a  joint  debt. 

(i)  The  payment  of  the  debts  to  which  the  estate  of  the  de- 
ceased was  liable  distinguishes  this  from  Ex  parte  Gordon,  10 
Ch.  160. 
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may  be  the  subject  of  proof  against  that  estate,not  only  in  Bk.  IV. 
competition  with  those  creditors  who  have  become  such  Chap.  4-  Sect. 

since  the  death  of  the  deceased,  but  also    in  competi-  J . 

tion  with  those  whose  debts  accrued  in  his  lifetime  (fe); 
as  regards  the  last,  the  proof  is  exceptional,  but  is  al- 
lowed for  the  same  reason  as  similar  proof  is  allow- 
ed where  separate  estate  of  a  partner  has  been  fraud- 
ulently dealt  with  as  property  of  the  firm  (I). 

Another  instructive  case,  illustrating  the  rule  now  TWO  firms 
under  consideration  is  afforded  by  Ex  parte  Brown  (m).  with  common 
There,  in  substance  there  were  two  firms,  with  a  com-  Partner- 
mon  partner,  viz.,  A.  and  B.,  and  A.  and  C. :    C.  had  ^x  Parte 
made   himself   separately  liable  for  a  debt  owing  by 
A.  and  B. ;  both  firms  became  bankrupt.     The  princi- 
pal creditor  proved   against  C.'s   separate  estate,  and 
received  a  dividend.     A  claim  was  then   made  on  be- 
half of  C.'s   separate  estate,  to  prove  for  the  amount 
thus  paid  out  of  it  against  the  joint  estate  of  A.  and  B. 
But  it  was  held  that  this  proof  could  not  be  allowed, 
for  the  principal  creditor  not  having  been  paid  in  full, 
he  had  a  right  of  proof  against  the  joint  estate  of  A. 
and  B.,  and  that,  consequently,  C.  could  not  diminish 
that  estate  to  his  prejudice. 

There    are,  however,  three  exceptions   to  the  rule  Exceptions 
above  stated,  viz. :  to  rule  that 

1 .  Where  the  separate  property  of  one  partner  has  partner  can- 
been  fraudulently  dealt  with  as  the  property  of  the  ^ 

firm;  creditors. 

2.  Where  there  are  two  distinct  trades,  carried  on 
by  the  firm,  and  by  one  or  more  of  the  members  of  it, 
with  distinct  capitals; 

*3.  Where  a  partner  has  obtained  his  order  of  dis-  [  *725] 
charge,   or    has  been  otherwise  discharged  from  the 
joint  debts,  and  has  afterwards  become  a  creditor  of 
the  firm  (n). 

This  last  exception  rests  on  the  principle  that  the 
discharged  partner  is  no  longer  a  debtor  to  the  credit- 
ors of  the  firm,  and  does  not,  therefore  fall  within  the 

(fc)  Ex  parte  Garland,  10  Ves.  110;  Ex  parte  Westcott,  9  Ch. 
626.  See  ante,  c.  3,  |  2. 

(?)  See  infra ;  assets  of  the  testator  in  the  business  when  he 
died,  and  improperly  left  in  it,  cannot,  it  is  conceived,  be  the 
subject  of  proof,  unless  the  debts  of  the  firm  contracted  in  his 
life  are  paid. 

(m)  2  M.  D.  &  D.  718.     See,  too,  Ex  parle  Rawson,  Jac.  274. 

(n)  Ex  parte  Smith,  14  Q.  B.  D.  394,  where  the  estate  of  the 
deceased  partner  was  discharged  by  the  Statute  of  Limitations  ; 
Ex  parte  Atkins,  Buck,  479,  where  a  partner  who  had  obtained 
his  certificate  took  up  bills  of  the  firm. 
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rule  which  precludes  a  person  from  competing  with 
his  own  creditors.  The  two  first  exceptions  are  not  so 
easily  explained. 

Exception  in  the  case  of  fraud. — If  separate  property 
of  one  partner  has  been  fraudulently  converted  by  his 
co-partners  to  the  use  of  the  firm,  such  property  must 
be  treated  as  the  separate  estate  of  the  defrauded  part- 
ner ;  and  proof  on  his  behalf  (or  rather  on  behalf  of 
his  separate  estate)  is  therefore  allowed  in  respect  of 
such  property,  against  the  joint  estate,  and  in  compe- 
tition with  the  joint  creditors  (o).  Upon  precisely  the 
same  principle,  if  a  partner  has  fraudulently  converted 
property  of  the  firm  to  his  own  use,  proof  on  behalf  of 
the  joint  estate  is  allowed,  in  respect  of  such  property, 
against  his  separate  estate,  and  in  competition  with  his 
separate  creditors  (p).  This,  however,  is  a  subject 
which  will  have  to  be  considered  hereafter. 

Exception  in  the,  case  of  distinct  trades. — If  one  of 
two  firms,  carrying  on  distinct  trades,  becomes  creditor 
of  the  other  in  the  ordinary  way  of  their  trade,  the 
creditor  firm  may  prove  against  the  joint  estate  of  the 
debtor  firm,  in  competition  with  its  other  joint  credit- 
ors, although  one  or  more  persons  may  be  partners  in 
both  firms  (q). 

If  neither  firm  contains  the  other,  e.  g.,  if  one  firm  is 
A.  and  B.,  and  the  other  firm  is  A.  and  C.,  either  may 
rank  as  a  joint  *  creditor  of  the  other,  because  the  cred- 
itors of  the  one  are  not  creditors  of  the  other  (r). 

If  one  of  the  firms  contains  the  other,  e.  g.,  if  one 
firm  is  A.,  B.,  and  C.,  and  the  other  is  A.  and  B.,  or  A. 
only,  two  cases  have  to  be  considered,  according  as  the 
larger  or  the  smaller  firm  is  the  debtor  to  the  other  ; 
for  whilst  all  persons  who  are  creditors  of  the  larger 
firm  are  creditors  of  the  smaller,  the  converse  is  evi- 
dently not  true.  Consequently,  although  the  larger 
firm  does  not  compete  with  its  own  creditors  if  it  proves 
against  the  joint  estate  of  the  smaller  firm,  the  smaller 
firm  must  necessarily  compete  with  its  own  creditors  if 
it  is  allowed  to  rank  as  a  joint  creditor  against  the  es- 
tate of  the  larger  firm.  Hence,  although  it  was  long 
ago  decided  that  proof  might  be  made  by  the  larger  firm 

(o)  See  per  Lord  Eldon  in  Ex  parte  Sillitoe,  1  Gl.  &  J.  382, 
and  in  Ex  parte  Harris,  1  Rose,  437. 

(p)  Ex.  parte  Lodge  and  Fendal,  1  Ves,  J.  166,  infra,  p,  735. 

( q)  See,  in  addition  to  the  cases  cited  below,  Ex  parte  Ring, 
Ex  parte  Freeman,.^  parte  Johns,  cited  in  Cooke's  Bank.  Law, 
534,  ed.  8.  Compare  Ex  parte  Gliddon,  13  Q.  B.  D.  43,  where 
no  debt  was  contracted. 

(r)  Ex  parte  Thompson,  3  Deac.  &  Ch.  612 
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against  the  smaller  (s),  it  was  also  decided  that  proof  Bk.  IV. 
could  not  be  made  by  the  smaller  against  the  larger  (t). 
However,  it  seems  now  settled  that  if  the  two  trades 
are  distinct,  and  if  the  larger  firm  has  become  indebted 
to  the  smaller  in  the  regular  way  of  their  trades  (u), 
the  smaller  firm  may  prove,  like  any  other  joint  creditor, 
against  the  j^int  estate  of  the  larger.     This  was  decid- 
ed in  Exparte  Cook  (a?),  where  one  partner,  who  carried  Ex  parte 
on  a  separate  business,  was  allowed  to  rank  as  a  joint  Cook, 
creditor  against  the  joint  estate  of  the  firm  of  which  he 
was  a  member,  and  which  had  become  indebted  to  him 
in  the  ordinary  way  of  their  and  his  respective  trades. 

The  exception  now  under  discussion  is,  however,  only  The  trades 
allowed  provided  two  things  concur,  viz. :  first,  there  must  be 
must  be  two  distinct  trades  ;  and  secondly,  the  debt  ^st|?Ci*l  and 
sought  to  be  proved  must  have  arisen  from  dealings  j,ave  been 
between  trade  and  trade  in  the  ordinary  way  of  busi-  contracted 
ness.     It  was  because  the  two  firms  were,  in  fact,  one,  in  the 

the  smaller  one  being  only  a  branch  of  the  larger,  and  or(linary 

course  oi 
carrying  on  its  business,  that  proof  was  disallowed  in  tnem 

Ex  parte  Hargreaves  (y),  and  it  was  because,  although 
the  two  *  firms  and  their  trades  were  distinct,  the  debt  [  *  727] 
sought  to  be  proved  had  not  arisen  in  the  ordinary  way 
of  trade  that  proof  was  disallowed  in  Ex  parte  Silli- 
toe  (z)   and  in  Ex  parte   Williams  (a).     In  this  last  Ex  parte 
case  there  was  a  firm  of  iron-masters  ;  two  of  the  firm  Williams- 
were  also  bankers  ;  the  iron  firm  was  indebted  to  the 
banking  firm  for  advances,  but  proof  in  respect  of  them 
on  behalf  of  the  banking  firm  against  the  joinL  estate 
of  the  iron  firm  was  disallowed,  inasmuch  as  me  cir- 
cumstances under  which  the  debt  was  contracted  pre- 
cluded the  idea  that  the  bankers  had  made  the  advances 
in  the  ordinary  way  of  their  business  as  bankers. 

Even  in  these  excepted  cases,  however,  proof  by  one 
partner  is  not  allowed  unless' on  taking  the  partnership 
accounts  a  balance  still  remains  due  to  him  (6). 

The  rule  which  precludes  one  partner  from  proving  Come  where 
against  the  estates  of  his  co-partners  does  not  apply  to  partnership 

persons  who  have  not  become  partners,  and  who  have  nas  not 

commenced. 

(s)  Exparte  St.  Barbe,  11  Ves.  413;  Ex  parte  Castell,  2  Gl.  & 
J.  124  ;  Exparte  Hesham,  1  Rose,  146. 

(/)  Ex  parte  Hargreaves,  1  Cox,  440;  Ex  parte  Adams,  1  Rose, 
305;  Exparte  Sillitoe,  1  Gl.  &  Jam.  382. 

(it)  This  is  essential,  see  infra. 

(x)  Mont.  228. 

(y)  1  Cox,  440.     See  ante,  p.  722. 

(z)  1  Gl.  &  J.  382.     See  ante,  p.  721. 

(a)  3  M.  D.  &  D.  433.     See,  also,  Ex  parte  Maude,  2  Ch.  550. 

(b)Ex  parte  Maude,  2  Ch.  550. 
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not  rendered  themselves  liable  to  third  parties  as  if 
they  were  partners.  This  is  well  illustrated  by  Ex  parte 
.  Turquand  (c).  There,  in  substance,  A.  agreed  to  be- 
come a  partner  with  B.  and  C.,  who  were  already  in 
partnership  together,  and  who  carried  on  business  in 
the  names  of  B.  and  C.  It  was  agreed  that  A.  should 
bring  in  2000/.,  and  that  the  name  of  the  firm  should  be 
altered  to  B.,  C.  &  Co,  A.  advanced  2000Z.  to  B.  and 
C. ;  the  name  of  the  firm  was  altered  as  arranged,  but 
no  articles  of  partnership  were  ever  signed,  and  A.  re- 
fused to  sign  any  or  to  do  anything  more  before  he  was 
satisfied  as  to  B.  and  C.'s  solvency.  There  was  no 
evidence  to  show  that  A.  had  made  himself  liable  to 
third  parties  as  if  he  were  a  partner  ;  and  B.  and  C. 
having  become  bankrupt,  A.  was  allowed  to  prove  against 
their  estate  for  the  advances  he  had  made  them. 

*  Thirdly,  with  respect  to  the  separate  creditors. 

The  principle  which  prohibits  a  partner  from  com- 
peting with  the  joint  creditors  of  the  firm  evidently  has 
no  application  as  between  one  partner  and  the  separate 
creditors  of  his  co-partners.  Moreover,  the  lien  which 
each  partner  has  upon  the  assets  of  the  firm  must  be 
satisfied  before  any  part  of  the  joint  estate  can  be 
divided  amongst  the  members  of  the  firm,  or,  which 
comes  to  the  same  thing,  be  carried  to  the  account  of 
their  respective  separate  estates.  Therefore,  after  the 
joint  debts  of  the  firm  have  been  paid,  with  interest  to 
the  date  of  the  receiving  order  (d),  the  surplus  of  the 
joint  estate  must  be  next  applied  in  satisfaction  of  the 
liens  of  the  individual  partners  upon  it  (e);  and  it  is 
the  ultimate  surplus  only  which  is  to  be  divided  amongst 
the  partners,  or  their  respective  separate  estates,  in 
proportion  to  their  respective  shares  in  the  assets  of  the 
firm.  It  is  hardly  necessary  to  observe  that  a  lien  exist- 
ing in  favour  of  one  partner  increases  his  separate 
estate,  and  confers  upon  his  separate  creditors  a  right 
to  prove  against  the  joint  estate  in  preference  to  the 
separate  creditors  of  the  other  partners,  who  have  no 
suchlien(/).  If  the  joint  estate  is  not  sufficient  to 

(c)  2  M.  D.  &  D.  339.     See,  also,  Ex  parte  Davis,  4  De  G.  J.  & 
S.  523,  ante,  p.  21.     Ex  parle  Hickin,  3  De  G.  &  S.   662,  shows 
that  a  person  intending  to  become  a  partner,   may  prove  as  a 
creditor  for  arrears  of  salary. 

(d)  Ex  parte  Findlay,  17  Ch.  D.  334. 

(e)  Ex  parte  King,   17  Ves.   115,   and  1  Rose,   212  ;  Ex  parte 
Reid,  2  Rose,  84  •;  Ex  parte  Reeve,  9  Ves.  588  ;  Ex  parte  Terrell, 
Buck,  345  ;  Fereday  v.  Wightwick,  Tainl.   250 ;  Holderness  v. 
Shackels,  8  B.  &  C.  612. 

(/)  Ex  parte  King,  17  Ves.  115  ;  Ex  parte  Reid,  2  Rose,  84. 
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satisfy  the  lien,  the  deficiency  becomes  provable  against  Bk.  IV. 
the  separate  estates  of  the  indebted  partners  (g).  Chap.  4.  Sect 

The  joint  debts  being  paid,  and  the  liens  of    the  in-  _J 

dividual  partners  on  the  partnership  assets  being  satis-  Surplus  of 
fied,  the  surplus  of  the  joint  estate  becomes  divisible  JoiDt  estate- 
amongst  the  respective  separate  estates  of  the  partners 
in  proportion  to  their  respective  shares  in  the  partner- 
ship property.     The  surplus  of  the  joint  estate,  having 
been  distributed,  loses  its  character  of  joint  estate,  and 
becomes,  to  all  intents  and  purposes,  separate  estate  of  the 
partners  to  whose  credit   it  is  carried.      If  any  joint 
*  estate  is  carried  to  a  separate  estate  before  the   joint  [  *  729] 
debts  are  paid  and  the  partners'  liens  are  satisfied,  such 
joint  estate  will  be  ordered  to  be  restored  (ti). 

B. — Proof  against  the  separate  estates. 

The  principles  according  to  which  the  separate  es-  Administra- 
tate  of  one  partner  is  administered,  in  the  event  of  an  tion 
adjudication  against  him  alone,  are  the  same  as  those 
which  govern  the  administration  of  the  separate  estates  partners, 
of  the  members  of  a  bankrupt  firm  (i).  The  leading 
principle  in  administering  a  separate  estate  is  to  pre- 
fer separate  to  joint  creditors,  just  as  in  administering 
joint  estate  the  leading  principle  is  to  prefer  joint  to 
separate  creditors.  But  there  is  this  important  differ- 
ence to  be  borne  in  mind;  the  separate  creditors  of  one 
partner  are  not  creditors  of  the  firm,  whilst  the  joint 
creditors  of  the  firm  are  creditors  of  each  of  the  part- 
ners composing  it.  For  this  reason  it  was  formerly 
the  rule  to  distribute  the  separate  estate  of  each  part- 
ner, pari  passu,  amongst  his  creditors,  whether  joint  or 
separate  (A;);  and  although  this  rule  has  been  depart- 
ed from  (Z),  the  distinction  in  question  naturally  leads 
to  important  consequences,  as  will  be  seen  hereafter. 

(g)  Ex  parte  Terrell.  Buck,  345  ;  Ex  parts  King,  17  Ves.  115 ; 
Ex  parte  "VVatsocb  Buck,  449,  and  4  Madd.  477  ;  and  see,  as  to 
the  last  case,  2  Gl.  &  J.  172. 

(A)  See  Ex  parte  Lanfear,  1  Rose,  442. 

(0  46  &  47  Viet.  c.  52,  \  40  (3),  and  ?  59,  and  Bank.  Rules, 
1886,  r.  269.  Ex  parte  Taitt,  16  Ves.  197;  Everett  v.  Backhouse, 
10  Ves.  98. 

(it)  Ex  parte  Blake,  Cooke's  Bank.  Law,  528,  ed.  8;  Ex  parte 
Cobharn  ;  Ex  parte  Haydon  ;  Ex  parte  Caruthers  ;  Ex  parte  Up- 
ton ;  Stephens  v.  Brown,  and  Mathews  v.  Aland,  all  cited  in 
Cooke's  Bank.  Law.  260-264,  ed.  8;  and  see  Lord  Craven  v. 
Widdows,  Ca.  in  Ch.  139;  Ex  parte  Copland,  1  Cox,  420;  Ex  parte 
Hodgson,  2  Bro.  C.  C.  5;  Ex  parte  Page,  ib.  119;  Ex  parte  Plin- 
tum,  ib.  120. 

(1)  See  next  note,  and  Ex  parte  Baudier,  1  Atk.  98;  Ex  parte 
Olknow,  Cooke's  Bank.  Law,  259,  ed.  8. 
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estate  of  one  bankrupt  partner,  if  one  alone  is  bank- 
rupt, will  be  best  explained  by  examining 

1.  The  rights  of  the  separate  creditors, 

2.  The  rights  of  the  joint  creditors, 

3.  The  rights  of  the  partners, 
as  against  such  estates  or  estate. 

*  First,  with  respect  to  the  separate  creditors. 

Except  in  those  cases  which  will  be  specially  noticed 
hereafter,  the  separate  estate  of  each  partner'  is  to  be 
first  applied  in  payment  of  his  separate  creditors  (m), 
to  the  extent  of  20s.  in  the  pound  on  their  provable 
debts  with  interest  up  to  the  date  of  the  receiving  or- 
der; but  not  with  interest  after  that  date  until  the  joint 
creditors  have  also  received  20s.  in  the  pound  on  their 
provable  debts  (n). 

A.  bankrupt's  wife  who  had  lent  him  money  for  the 
purpose  of  his  business  cannot  compete  with  his  other 
creditors  (45  &  46  Viet.  c.  75,  §  3).  But  this  enact- 
ment does  not  preclude  the  wife  of  a  partner  from 
proving  against  the  joint  estate  of  the  firm  in  respect 
of  a  loan  to  her  husband  and  his  co-partners  jointly  (oo). 

After  payment  of  the  separate  creditors  of  each  part- 
ner, the  surplus  of  his  separate  estate  is  carried  to  the 
credit  of  the  joint  estate  (o) ;  and  if  the  partner  is  a 
member  of  several  bankrupt  firms,  the  surplus  of  his 
separate  estate  must  be  divided  amongst  their  respec- 
tive joint  estates,  in  proportion  to  the  amount  of  the 
debts  proved  against  them  respectively  (p). 


(m)  46  &  47  Viet.  c.  52.  \\  40  (3)  and  59,  and  Bank.  Rules, 
1886,  r.  269;  Ex  parte  Elton,  3  Ves.  238;  Ex  parte  Abell,  4  Ves. 
837;  Ex  parte  Clay,  6  Ves.  813;  Ex  parte  Taitt,  16  Ves.  193.  As 
to  marshalling,  see  ante,  p.  717. 

(n)  46  &  47  Viet.  c.  52,  \  40,  cl.  5,  and  Sched.  2,  r.  20,  and  Ex 
parte  Findlay,  17  Ch.  D.  334.  Under  the  old  law  the  separate 
creditors  were  not  entitled  to  interest  until  the  joint  creditors 
had  received  20s.  in  the  pound  on  their  principal  debts,  see  inter 
alia,  Ex  parte  Wood,  2  Mont.  D.  &  D.  283;  Ex  parte  Clarke,  4 
Ves.  677;  Ex  parte  Boardnian,  1  Cox,  275;  Ex  parte  Minchin,  2 
Gl.  &  Jam.  287. 

(oo)  Exparte  Nottingham,  19  Q.  B.  D.  88. 

(o)  Exparte  Wood,  2  M.  D.  &  D.  283,  where  the  surplus  of  the 
separate  estate  of  a  bankrupt  shareholder  in  a  company  being 
wound  up  in  equity  was  held  applicable  to  the  payment  of  the 
creditors  of  the  company,  and  not  payable  into  court  in  the  suit. 

(p)  Ex  parte  Franklyn,  Buck,  332,  where  the  order  is  given  at 
length. 
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Secondly,  with  respect  to  the  joint  creditors. 

Except  in  the  cases  hereafter  mentioned,  the  joint  Bk-  IV. 
creditors  *  of  partners  (q)  are  not  entitled  to  payment  Chap.  4.  Sect. 

out  of  their  separate  estates,  in  competition  with  their  J 

separate  creditors  (r).     This  is  in  accordance  with  the  [  *  731] 
old  law  (s).     The  Bankruptcy  Act,  1883,  mentions  no  2.  Position  of 
exceptions,  and  it  has  not  yet  been  decided  that  there  Joil^t 
are  any;  and  owing  to  the  language  of  §  59  (1)  it  is 
doubtful  whether  they  exist  in  cases  where  one  partner  whicn  they 
only  is  bankrupt.     But  it  would  be  strange  if  the  ex-  may  compete 
ceptions  existed  (and  it  is  apprehended  that  the  first  "with  the 
three  do  exist)  where  a  separate  estate  is  administered 
under  a  joint  adjudication  against  a  firm,  and  not  where 
the  separate  property  of  one  partner  is   administered 
under  an  adjudication  against  himself  alone  (£). 

The  exceptions  are  four  in  number.  The  first  exists 
where  there  is  no  joint  estate;  the  2nd  where  the  prop- 
erty of  the  firm  has  been  fraudulently  converted;  the 
3rd  where  there  has  been  a  distinct  separate  trade,  in 
respect  of  which  a  separate  debt  has  been  contracted; 
the  4th  is  in  favour  of  the  petitioning  creditor  him- 
self (M). 

Exception  where  there  is  no  joint  estate. — If  in  the  1.  Exception 
case  of  a  bankrupt  firm  there  is  no  joint  estate  the  joint  where  there 
creditors   are   entitled   to   rank   as    separate  creditors  ^^ °^ 01 
against  the   separate  estates    of   the  individual    part- 
ners  (x).     So  if  one    partner  only  is  bankrupt,  the 
creditors  of  the  firm  are  entitled  to  rank  as  separate 
creditors  against  the  separate  estate  of  the  bankrupt,  if 
there  is  no  joint  estate  (y),  and  if  there  is  no  *solvent  [  *  732] 


(q)  As  to  co-debtors  not  partners,  see  Ex  parte  Field,  3  M.  D. 
&  D.  95;  Ex  parte  Buckingham,  1  M.  D.  &  D.  235;  Ex  parte  Cros- 
tield,  1  Deac.  405. 

(r)  46  &  47  Viet.  c.  52,  \  40  (3)  and  \  59  (1),  ante,  p.  693. 

(s)  See6Geo.  4,  c.  16,  ?  62;  Yate  Lee  and  Wace's  Law  of 
Bankruptcy,  243,  ed.  3;  Robson  on  Bankruptcy,  735,  736,  ed.  6. 

(t )  See  Yate  Lee  and  Wace,  ubi  sup.  Mr.  Robson  (Law  of  Bank. 
736,  ed.  6),  doubts  whether  the  exceptions  exist  any  longer. 

(u)  Qu.  as  to  this;  see  Robson  Bank.  736,  note  (/),  ed.  6.  The 
older  cases  establishing  the  exception  are  Ex  parte  Hall,  9  Ves. 
349;  Ex  parte  Ackerman,  14  Ves.  604;  Ex  parte  De  Tastet,  17 
Ves.  247;  Ex  parte  Burnett,  2  M.  D.  &  D.  357,  reversing  S.  C.,  1 
ib.  608,  where  the  petitioning  creditor  was  a  joint  creditor  in 
respect  of  one  demand,  and  a  separate  creditor  in  respect  of  an- 
other. 

(#)  See  the  next  note. 

(y)  See  Ex  parte  Hayden,  1  Bro.  C.  C.  453;  Ex  parte  Sadler,  15 
Ves.  52;  Ex  parte  Bradshaw,  1  Gl.  &  Jam.  99;  Ex  parte  Bauer- 
man.  3  Deac.  476;  and  the  next  three  notes. 
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One  partner 
dead  solvent. 


Joint  estate 
small. 


[  *  733] 

Ex  parte 
Geller. 


ostensible  partner  (z),  or  at  all  events  none  in  this 
country  (a). 

The  fact  that  the  estate  of  a  deceased  partner  is  sol- 
vent does  not  deprive  the  joint  creditor  of  his  right 
against  the  separate  estate  of  the  bankrupt  (6).  This 
was  so  before  the  Judicature  Acts,  because,  the  legal 
remedy  surviving  against  the  latter,  the  creditor  had 
no  locus  standi  at  law  against  the  representatives  of 
the  deceased;  and  the  Judicature  Acts  leave  the  old 
rule  untouched,  as  the  joint  creditors  of  the  firm  are 
not  separate  creditors  of  a  deceased  partner,  as  has  been 
pointed  out  in  an  earlier  portion  of  the  work  (c). 

Again,  if  several  firms  enter  into  a  joint  adventure 
and  one  of  them  becomes  bankrupt,  the  joint  creditors 
of  all  the  firms  may  prove  against  the  joint  estate  of  the 
bankrupt  firm,  if  the  partners  in  the  solvent  firms  are 
abroad  and  there  are  no  assets  belonging  to  all  the  firms 
jointly  (d). 

If  there  is  any  joint  estate,  however  small,  the  joint 
creditors  will  not  be  permitted  to  rank  part  passu  with 
separate  creditors  against  the  separate  estate  (e).  But 
where  one  partner  only  is  bankrupt  nothing  can  be 
treated  as  joint  estate  by  reason  only  of  the  doctrines 
of  reputed  ownership  (/);  and  joint  property  which 
is  pledged  for  more  than  its  value,  or  which  for  any 
other  reason  cannot  to  any  extent  be  made  available  for 
the  benefit  of  the  creditors  of  the  firm,  is  treated,  with 
reference  to  the  rule  in  question,  as  having  no  exist- 
ence (g).  In  Ex  parte  *  Geller  (h),  it  was  accordingly 

(z)  See  Ex  parte  Kensington,  14  Ves.  447;  Ex  parte  Janson,  3 
Madd.  229.  This  last  case  shows  that  for  this  purpose  a  person 
-who  is  not  bankrupt  is  solvent.  The  existence  of  a  dormant 
partner  is  immaterial,  see  Ex  parte  Chuck,  8  Bing.  469 ;  Ex  parte 
Hodgkinson,  19  Ves.  294;  Ex  parte  Norfolk,  ib.  458. 

(a)  Ex  parte  Pinkerton,  6  Ves.  814,  n. 

(b)  Ex  parte  Bauerman,  3  Deac.  476.     The  creditors  of  the  sur- 
vivor could  not  insist  on  the  creditors  of  the  firm  going  against 
the  estate  of  the  deceased;  because  there  is  no  marshalling  ex- 
cept as  between  creditors  of  one  and  the  same  debtor.     See  ace. 
Ex  parte  Kendall,  17  Ves.  514 

(c)  See  Kendall  v.  Hamilton,   4  App.  Ca.  504,  and  ante,  pp. 
193.  598. 

(d)  Ex  parte  Nolte,  2  Gl.  &  J.  295  (overruling  Ex  parte  Wylie, 
2  Rose,  393),  Ex  parte  Machel,  1  Rose,  447. 

(e)  Ex  parte  Kennedy,  2  De  G.  M.  &  G.  228;  Ex  parte  Peake, 
2  Rose,  54;  Ex  parte  Harris,  1  Madd.   583.     Compare  Ex  parte 
Burdekin,  2  M.  D.  &  D.  704;  Ex  parte  Birley,  ib.  354. 

(/)  Ex  parte  Taylor,  2  M.  D.  &  D.  753.     See  ante,  p.  685. 

(g)  See  Ex  parte.  Peake,  2  Rose,  54;  Ex  parie  Hill,  2  Bos.  &  P. 
N.  R.  191,  note;  but  see  Ex  parte  Clay,  1  Mont.  Part.  223,  note; 
Ex  parte  Kennedy,  De  G.  M.  &  G.  228. 

(h)  Ex  parte  Geller,  2  Madd.  262. 
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held  that  a  joint  creditor  who  had  sold  property  of  the  Bk.  IV. 
firm,  which  had  been  pledged  to  him  for  more  than  its  Chap.  4. 

value,  might,  there  being  no  other  joint  property,  prove  ___1_. 

so  much  of  his  debt  as  remained  unpaid  against  the 
separate  estates  of  the  partners.  A  joint  creditor  hold- 
ing a  pledge  belonging  to  the  firm  must  sell  it  or  have 
it  valued  before  he  can  claim  to  rank  as  a  separate  cred- 
itor, for  until  he  has  done  that  he  is  not  in  a  position  to 
say  that  there  is  no  joint  estate  (i). 

If  it  is  doubtful  whether  there  is  any  joint  estate  or 
not,  an  inquiry  will  be  directed  (k). 

If  joint  creditors  prove  against  the  separate  estate  of  Reimbursing 
any  partner,  and  obtain  a  dividend  thereout  upon  the  separate 
assumption  that  there  is  no  joint  estate,  and  joint  estate  subsequent 
is  afterwards  realised,  the  separate  estate  is  entitled  to  realisation 
be  repaid  the  amount  paid  to  the  joint  creditors  (Z).        of  joint 

Joint  creditors  can  acquire  a  right  to  prove  against  estate. 
the  separate  estate  of  any  partner  by  paying  his  sepa-  Joinf 
rate  creditors  20s.  in  the  pound  on  the  amount  of  their  ^iaVpav 
provable  debts  (ra).  separate 

Exception  in  the  case  of  fraud. — It  has  been  already  creditors, 
seen   that  if  a   partner's  separate   property  has  been  2.  Exception 
fraudulently  converted  by  his  co- partners  to  the  use  of  jn  cases  ol 
the  firm  which  becomes  bankrupt,  the  property  so  con-  Iraud- 
verted  cannot  be  treated  as  part  of  the  joint  estate,  but 
must  be  placed  to  the  separate  account  of  the  defrauded 
partner  (n).     Upon  the  same  principle,  if  a  partner 
has  fraudulently  converted  to  his  own  use  property, 
which  in  truth  belongs  to  the  firm,  such  property  cannot 
be  treated  as  part  of  his  separate  estate  ;  but  forms  part 
of  the  joint  estate  of  the  firm.    Hence,  as  in  the  former 
case  proof  on  behalf  of  the  separate  estate  is  admitted 
against  the  joint  *  estate  (o),  so  in  the  latter  case,  if  [  *  734] 
the  firm  is  bankrupt,   proof    on  behalf  of    the   joint 
estate  is  admitted  against  the  separate   estate  ( p) ;  al- 
though that  estate  may  not  in  the  result  be  greater  by 

(i)  This  follows  from  Ex  parte  Smith,  2  Rose,  G4 ;  Ex  parte 
Barclay,  1  Gl.  &  J.  272;  and  cases  of  that  class.  In  Ex  parte 
Hill,  2  B.  &  P.  N.  R.  191,  note,  the  pledge  had  been  sold,  and 
the  creditor  proved  for  the  difference. 

(k]  Ex  parte  Birley,  1  M.  D.  &  D.  387  ;  and  seeS.  C.,  2ib.  354. 

(/)  See  Ex  parte  Willock,  2  Rose,  392. 

(m)  See  Ex  parte  Chandler,  9  Ves.  35,  and  Ex  parte  Taitt,  16 
Ves.  193.  See  as  to  interest,  ante,  pp.  719,  721. 

(n}  Ante,  p.  725.  . 

(o)  Ex  parte  Harris,  2  V.  &  B.  210  ;  S.  C.,  1  Rose,  437  ;  Ex 
parte  Sillitoe,  1  Gl.  &  J.  382. 

(p)  Ex  parte  Lodge  and  Fendal,  1  Ves.  J.  166  ;  Ex  parte  Smith, 
1  Gl.  &  Jam.  74  ;  Ex  parte  Watkins,  Mont.  &  McA.  57 ;  Ex  parte 
Cust,  Cooke's  Bank.  Law,  531.  ed.  8. 
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Bk.  IV.          reason  of  fraud  (q).    Moreover,  if  the  firm  is  not  bank- 
Chap.  4.  Sect.  rilpfc?  proof  on  behalf  of  the  solvent  partners  is  admit- 

• ted  against  the   estate  of  their  bankrupt  co-partner  : 

and  in  this  case  the  solvent  partners  rank  as  separate 
creditors,  although  the  property  fraudulently  appro- 
priated by  the  bankrupt  belonged  not  to  them  exclu- 
sively, but  to  them  jointly  with  himself  (r). 

Whether  in  any  particular  instance  there  has  been  a 
fraudulent  misappropriation  of  the  partnership  prop- 
erty or  not  must  of  course  be  determined  by  the  facts 
of  each  case.  It  may,  however,  be  observed  that  the 
mere  circumstance  that  one  partner  is  indebted  to  the 
firm  is  no  proof  of  fraud  ;  and  even  if  he  has  acted  in 
violation  of  the  articles  of  partnership,  it  may  be  found 
that  those  articles  have  by  common  consent  been  habitu- 
ally ignored.  To  bring  a  case  within  the  exception 
BOW  under  consideration,  the  individual  partner  must 
in  effect  have  stolen  the  property  of  the  firm,  and  his 
breach  of  good  faith  must  not  have  been  acquiesced 
in  or  condoned  by  his  co-partners  (s).  Any  arrange- 
ment by  which  a  debt  arising  from  fraud  is  made  a 
matter  of  mere  partnership  account,  precludes  the  firm 
from  ranking,  in  respect  of  that  debt,  as  a  separate  cred- 
itor against  the  separate  estate  of  the  individual  part- 
ner (t). 

The  leading  cases  on  this  subject  are  Fordyce's  case 
and  Ex parte  Lodge  and  Feudal. 

In  Fordyce's  case  (u),  A.,  B.,  C.,  and  D.  were  part- 
ners as  bankers,  and  had  in  the  course  of  their  busi- 
ness discounted  a  number  of  bills  and  notes,  which  had 
thus  become  the  property  *•  of  the  firm.  A.  fraudu- 
lently applied  to  his  own  use  some  of  these  bills  and 
notes.  He  was  subsequently  adjudged  bankrupt,  and 
shortly  afterwards  the  firm  itself  was  adjudged  bank- 
rupt. The  assignees  of  the  firm  claimed  to  prove  as 
separate  creditors  of  A.,  in  competition  with  his  other 
separate  creditors  and  against  his  separate  estate,  for 
the  value  of  the  bills  and  notes  thus  abstracted,  and 
they  were  allowed  so  to  do.  But  in  this  same  case  the 


Fordyce's 
case. 

[  *  735] 


(q)  Lacey  v.  Hill,  4  Ch.  D.  537,  affirmed  on  appeal  under  the 
name  Read  v.  Bailey,  3  App.  Ca.  94. 

(r)  Ex  parte  Yonge,  3  V.  &  B.  31,  and  2  Rose,  40.  The  judg- 
ment in  this  case  is  very  masterly. 

(s)  See  Ex  parte  Yonge,  3  V.  &  B.  31 ;  Exparte  Smith,  1  Gl.  & 
J.  74,  and  6  Madd.  2  ;  Exparte  Turner,  4  D.  &  Ch.  169  ;  Exparte 
Crofts,  2  Deac.  102;  Exparte  Hinds,  3  De  G.  &  Sm.  613. 

(t)  See  Exparte  Turner,  4  D.  &  C.  169. 

(u)  Also  known  as  Ex  parte  Cust,  Cooke's  Bank.  Law,  531 
ed.8. 
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assignees  were  not  allowed  to  prove  against  A.'s  sepa-  Bk.  IV. 
rate  estate  for  what  the  joint  estate  had  been  compelled 
to  pay  in  respect  of  bills  issued  by  him  in  the  partner- 
ship  name  for  private  uses  of  his  own. 

In  Ex  parte  Lodge  and  Feudal  (a;),  the  facts  were  Ex  parte. 
in  substance  as  follows.  John  Lodge  and  his  two  sons,  Lodge  and 
James  and  John,  were  partners.  John  Lodge,  the  Feudal, 
father,  died,  having  bequeathed  his  residuary  personal 
estate  to  his  two  sons,  and  appointde  them  and  their 
mother  his  executors.  After  the  death  of  the  father, 
his  two  sons  continued  to  carry  on  the  old  business  to- 
gether for  two  years,  when  they  dissolved  partnership. 
No  accounts  were  taken,  but  it  was  arranged  that  James 
should  pay  the  debts  of  the  firm.  James  immediately 
entered  into  a  new  partnership  with  Fendal.  Fendal 
brought  in,12,OOOZ.  as  his  share  of  the  capital,  and 
James  Lodge  brought  in  the  same  amount  in  stock  and 
goods.  After  this,  James  Lodge,  without  Fendal's 
knowledge  or  consent,  applied  the  assets  of  the  new 
firm  in  paying  the  debts  of  the  old  firm,  and  the  private 
debts  of  himself,  James  Lodge.  Ultimately  James 
Lodge  and  his  partner  Fendal  became  bankrupt.  The 
joint  creditors  of  the  two  partners  Lodge  and  Fendal 
petitioned  for  liberty  to  prove  against  James  Lodge's 
separate  estate,  and  in  competition  with  his  separate 
creditors,  for  the  amount  of  the  assets  of  Lodge  and 
Fendal  thus  improperly  applied.  Lord  Thurlow,  rely- 
ing on  Fordyce's  case,  expressed  a  strong  opinion  in 
favour  of  the  proof,  and  allowed  it  de  bene  esse.  But, 
after  taking  time  to  consider,  his  Lordship  "thought 
he  could  not  permit  the  assignees  under  the  joint  com- 
mission to  prove  against  the  separate  estate  of  Lodge,, 
without  deciding  upon  a  principle  that  must  apply  to. 
all  cases,  and  constantly  occasion  the  taking  an  account- 
between  the  partners  and  the  partnership  *  in  every  [  *  736] 
joint  bankruptcy.  He  said  that  if  the  affidavits  had 
gone  the  length  of  connecting  the  bankruptcy  with  the 
institution  of  the  partnership  trade,  and  that  Lodge, 
with  a  view  of  swindling  Fendal  out  of  his  property, 
had  got  him  into  the  trade,  and  then  taken  the  effects 
of  the  partnership  into  his  own  hands,  with  a  view  to 
his  separate  creditors,  it  might  have  been  different. 
The  petition  on  the  part  of  the  joint  creditors,  to  prove  • 
against  the  separate  estate,  was  dismissed"  (y). 

(x)  1  Ves.  J.  165,  and  Cooke's  Bank.  Law,  530,  ed.  8. 

(y)  The  passage  in  inverted  commas  is  taken  from  Cooke's 
Bank.  Law.  530,  ed.  8.  See,  further,  as  to  the  necessity  of  fraud, 
Ex  parte  Grill  ib. 

*  28  LAW  OF  PAKTNEBSHIP. 
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3.  Exception 
in  cases  of 
distinct 
trades. 


[  *  737] 

Ex  parte 
Gliddon,  in 

re 


Exception  in  the  case  of  distinct  trades. — The  same 
principle  which,  in  the  event  of  the  bankruptcy  of  a 
firm,  allows  proof  to  be  made  on  behalf  of  one  of  its 
members  against  its  joint  estate,  in  respect  of  a  debt 
contracted  by  the  firm  to  him  as  a  distinct  trader  (z), 
also  allows  proof  to  be  made  on  behalf  of  the  joint 
estate  of  a  firm  against  the  separate  estate  of  one  of  its 
partners,  who  has  carried  on  a  trade  distinct  from  that 
of  the  firm,  and  has  become  indebted  to  it  in  the  ordi- 
nary course  of  his  distinct  trading.  If,  therefore,  a 
person  who  is  a  partner  in  a  trading  firm  carries  on  a 
distinct  trade  of  his  own,  and  becomes  indebted  to  the 
firm  for  goods  sold  to  him  in  the  way  of  their  trades 
and  then  becomes  bankrupt,  the  firm  is  treated  as  a 
separate  creditor  for  the  debt  so  contracted,  and  is 
allowed  to  prove  accordingly  (a).  So,  in  the  case  of  a 
bankrupt  firm,  proof  for  debts  thus  contracted  by  an 
individual  partner  is  allowed  as  between  the  joint  estate 
of  the  firm  and  the  separate  estate  of  that  partner,  in 
competition  with  his  separate  creditors  (6).  As  Lord 
Eldon  put  it  it  Ex  parte  St.  Barbe,  "  a  joint  trade  may 
prove  against  a  separate  trade,  but  not  a  partner  against 
a  partner.  "  But  although  there  may  have  been  distinct 
trades,  still  if  the  debt  in  question  has  not  been  contract- 
ed in  the  ordinary  course  of  carrying  them  on,  such 
proof  will  not  be  allowed  (c). 

*  In  Ex  parte  Gliddon  (d)  an  ingenious  attempt  was 
made  to  obtain  the  benefit  of  the  above  rule  in  a  case 
•where,  although  there  were  two  firms  in  appearance, 
there  was  really  only  one  and  an  agent,  and  no  such 
separate  trading  as  the  exception  requires.  In  appear- 
ance there  were  two  firms,  A.  and  B.  and  C.  and  D. ; 
but  D.  was  only  C.'s  agent  ;  and  C.  himself  was  only 
A.'s  agent ;  but  neither  B.  nor  D.  knew  this  to  be  so. 
Both  firms  became  bankrupt,  and  C.  and  D.  were  in- 
debted to  A.  and  B.  An  attempt  was  made  by  the 
trustee  of  A.  and  B.  to  prove  against  the  separate  es- 
tate of  D.  for  the  debt  due  from  C.  and  D.  to  A.  andB. 
But  it  was  held  that  there  was  no  such  trading  between 
A.  and  B.,  on  the  one  side  and  D.  on  the  other  as  was 
necessary  to  create  a  provable  debt.  The  circumstances 

(z)  Ante,  p.  725. 

(a)  Ex  parte  Hesham,  1  Rose,  146;  Ex  parte  Castell,  2  Gl.  & 
J.  124  ;  Ex  parie  Johns,  Cooke,  B.  L.  538,  and  Wats.  Part.,  286. 
lb)  Ex  parte  St.  Barbe.  11  Ves.  41!}. 

(c)  See,  as  to  ihis,  ante,  p.  726,  and  Ex  parie  Harpreavos,  1 
Cox,  440;  Ex  parte  Sillitoe.  1  Gl.  &  J.  382  ;  Ex  parte  Williams, 
3  M.  D.  &  D.  433,  there  cited. 

(d)  Re  Wakehani  or  Ex  parie  Gliddon,  13  Q.  B.  D.  43. 


PROOF  AGAINST  SEPARATE  ESTATES.  803 

were  such  as  to  negative  the  existence  of  any  debt  from  Bk.  IV. 

D.  to  A.  and  B.     The  real  debt  was  owing  by  A.  to  A.  JhaP-  4- Sect- 

and  B.  J 

Thirdly,  with  respect  to  the  partners. 

The  principle  that  a  debtor  shall  not  be  allowed  to  2.  Position 
compete  with  his  own  creditors,  is  as  strictly  carried  out  °^  t^ie 
iu  administering  the  separate  estates  of  individual  part-  i 

ners,  as  in  administering  the  joint  estate  of  a  firm.  The 
separate  estate  of  each  partner  is  liable  to  the  debts  of 
the  firm,  subject  only  to  the  prior  claims  of  his  sepa- 
rate creditors  ;  whence  it  is  obvious  that  one  partner 
cannot  compete  with  the  separate  creditors  of  his  co- 
partner, without  diminishing  the  fund  which,  subject 
to  their  claims,  is  applicable  to  the  payment  of  the  joint 
debts,  and  therefore  of  his  own  creditors.  In  other 
words,  the  rights  of  the  joint  creditors  preclude  one 
partner  from  ranking  as  a  separate  creditor  of  his  co- 
partner, until  the  joint  creditors  are  paid  in  full  (e). 
Moreover,  it  is  now  settled,  in  opposition  to  some  older 
cases  (/),  that  a  solvent  partner  is  not  entitled  to  rank 
as  a  creditor  against  the  estate  of  his  bankrupt  co- 
partner upon  indemnifying  that  estate  against  the  claims 
of  the  joint  *  creditors  ;  he  must  show  that  those  claims  [  *  738] 
are  discharged  or  otherwise  barred  (g). 

Although    a   partner  cannot  prove   against  his  co-  Assignee  of 
partner  so  long  as  the  joint  debts  are  unpaid,  yet,  if  a  solvent 
debt  owing  by  the  bankrupt  partner  to  his  co  partner  partner, 
has  been  cancelled,  and  in  consideration  thereof  the 
bankrupt  has  taken  upon  himself  a  debt  due  from  his 
co-partner  to  a  third  party,  this  debt,  so  substituted  for 
the  first,  may  be  proved  by  such  third   party,  in  com- 
petition with  the  other  separate  creditors  of  the  bank- 
rupt, whether  the  joint  creditors  are  paid  or  not  (h). 

The  disability  of  a  partner  to  prove  in  competition  pr0ofby 
with  his  own  creditors,  prevents  proof  by   a  firm  to  firm  against 

which  he  belongs  against  his  own  separate  estate  ;  for  estate  ol 

-  bankrupt 

(e)  See,  accordingly,  Ex  partc  Collinge,  4  De  G.  J.  &  S.  533,  partner, 
where  the  result  of  such  proof  would  have  benefited  the  joint 
creditors  ;  Ex  parte  Carter,  2  Gl.  &  J.  233,  where  an  executor  of 
a  deceased  partner  sought  to  prove;  Ex  parte  Ellis;  ib.  312;  Ex 
parte  Rawson,  Jac.  274  ;  Ex  parte  Robinson,  4  D.  &  Ch.  499  ;  Ex 
P'irte  May,  3  Deac.  382. 

(  /)  Viz.,  Expnrte  Taylor,  2  Rose,  175  ;  Ex  parfe  Ogilvy  .  177. 

(g)  Ex  pirte  Moore,  2  Gl.  &  J.  166.  Compare  Ex  pnrte  An- 
drews, 25  Ch.  D.  505,  where  the  possibility  of  a  claim  being 
made  was  held  not  enough  to  prevent  the  executors  of  one  part- 
ner from  proving  against  the  surviving  partner.  The  joint  lia- 
bility iu  that  case  was  really  visionary  only. 

(k)  Ex. parte  Todd,  De  Gex.  87. 
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proof  by  such  a  firm  is  obviously  nothing  more  than 
proof  by  himself  and  co-partners  (*). 

The  principle  which  allows  joint  estate  to  prove 
against  separate  estate,  and  separate  estate  to  prove 
against  joint  estate,  in  cases  where  there  has  been  a 
fraudulent  conversion  of  property,  or  where  there  have 
been  distinct  trades,  and  a  debt  contracted  in  the  course 
of  those  trades,  is  also  applicable  to  proofs  by  one  part- 
ner against  another,  in  similar  cases  (j  ).  Moreover, 
if  A.,  intending  to  become  a  partner  with  B.,  advances 
him  money  as  his,  A. 's  share  of  the  common  stock,  and 
before  the  partnership  is  entered  into,  B.  becomes  bank- 
rupt, A.  may  prove  against  B.'s  separate  estate,  as  a 
separate  creditor  for  the  amount  of  the  advance,  unless 
A.,  without  being  a  partner,  has  made  himself  liable  to 
creditors  as  if  he  were  one  (k). 

*  At  one  time  it  was  supposed  that  when  a  person  had 
been  induced  by  the  fraud  of  another  to  join  him  in 
partnership,  the  former  could  not,  on  the  bankruptcy  of 
jihe  latter,  prove  against  his  separate  estate,  for  the 
amount  paid  to  the  bankrupt  as  a  consideration  for  the 
partnership.  This  opinion  was  founded  on  the  case  of 
Ex  parte  Broome  (I).  There  A.  was  induced,  by  the 
false  and  fraudulent  representations  of  B.,  to  enter  into 
partnership  with  him,  and  to  pay  him  a  considerable 
premium.  Shortly  afterwards,  B.  became  bankrupt, 
and  A.  sought  to  recover  out  of  B.'s  estate  the  amount  of 
the  premium  paid  as  above  mentioned.  According  to 
the  report  this  was  refused,  upon  the  ground  that,  al- 
though A.  might  be  entitled  to  recover  the  money  as 
between  himself  and  B.,  yet  he  was  liable  with  B.  to  third 
persons,  viz.,  the  creditors  of  the  firm. 

The  report  of  this  case,  however,  is  not  warranted  by 
the  order  which  was  actually  made  in  it  (m).  Indeed, 
the  order  expressly  directed  that  A.  should  be  at  liberty 
to  prove  against  B.'s  estate,  and  that  A.  should  be  paid 
a  dividend  in  respect  of  his  proof,  rateably  with  B.'s 
other  creditors.  This  order  is  in  conformity  with  the 
opinion  expressed  by  Lord  Thurlow,  in  Ex  parte  Lodge 

(i)  See  ace.  Ex  parte  Smith,  1  Gl.  &  J.  74,  and  6  Madd.  2 ;  Ex 
parte  Turner,  4  D.  &  Ch.  169. 

(j)  See  Ex  parte  Westcott,  9  Ch.  626,  as  to  proving  for  a 
devastavit  by  an  executor;  Ex  parte  Maude,  2  Ch.  550,  where 
two  solvent  co-partners  sought  to  prove  against  the  separate  es- 
tate of  their  bankrupt  partner.  See  ante,  p.  726, 

(k)  Ex  parte  Turqnand,  2  M.  D.  &  D.  339,  ante,  p.  727  ;  and 
as  to  money  payable  to  a  person  in  lieu  of  his  being  taken  into 
partnership,  see  Ex  parte  Megarey,  De  Gex,  167. 

(0  1  Rose,  69. 

(m)  See  the  order  in  1  Coll.  598. 
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and  Fendal,  and  with  the  cases  ofHamil  v.  Stokes  (n)  Bk.  IV. 
and  Bury  v.  Allen  (o).  ,  Chap.  4. 

The  application  of  the  foregoing  doctrines  to  cases    ec  '    ' 


where  a  shareholder  in  an  unincorporated  company,  has  Proof  by 
become  bankrupt,  and  the  company  seeks  to  prove  as  a  company 
creditor  against  his  separate  estate,  and  in  competition  gftateof 
with  his  other  separate  creditors,  has  given  rise  to  some  shareholder, 
difficulty.     But  in  Ex  part  Davidson  (p),  it  was  held  EX  parte 
that  the  public  officer  of  a  banking  company,  governed  Davidson, 
by  7  Geo.  4,  c.   46,  might  prove  against  the  separate 
estate  of  one  of  its  members  for  what  was  due  from  him 
as  a  customer  of  the  company,  in  respect  of  his  over- 
drawn account,  although  the  company  (including  there- 
fore the  bankrupt)  was  itself  indebted  to  other  persons  ; 
and  in  Ex  parte  *  Ball  (q)  it  was  held  that  a  liquidator  [  *  740] 
of  an  unregistered  and  unincorporated  company  being  ^x  Parte 
wound  up  under  the  Companies  act,  1862,  was  entitled    a  ' 
to  prove  against  the  estate  of  a  bankrapt  shareholder,  in 
respect  of  a  call  made  in  the  winding  up.    The  same  rule 
applies  a  fortiori  to  the  case  of  an  incorporated  com- 
pany.    Excepting,  therefore,  those  companies  which  are 
merely  large  partnerships,  not  empowered  to  sue  and  be 
sued  by  a  public  officer,  and  not  being  wound  up,  it  is 
now  settled  that  where  a  member  of  a  company  becomes 
bankrupt,  the  company,  whether  its  debts  are  paid  or 
not,  may  prove  as  a  separate  creditor  of  such  member 
for  what  is  due  from   him  to  it,  either  in  respect  of 
calls  (r)  or  other  matters  (s).     But  the  company,  if  it 
holds  a  security  of  the  bankrupt  for  what  is  so  due, 
must  realise  the  security  and  prove  for  the  difference,  as 
in  ordinary  cases  (t). 

Hitherto  the  right  of  one  partner  to  rank  as  a  separate  Q^e  partner 
creditor  of  his  co-partner,  has  been  considered  solely  may  rank  as 

with  reference  to  joint  creditors  ;  it  is  necessary,  how-  a  separate 

—  creditor  of 

(«)  Dan.  20,  and  4  Price,  166.  See,  on  this  case,  1  Mont.  Part, 
210. 

(o)  1  Coll.  589. 

( p)  1  M.  D.  &  D.  648,  and  on  appeal,  sub  nomine  Be  Caldecott, 
2  ib.  368  ;  settling  the  doubts  raised  in  Ex  parfe  Marston,  Mon. 
&  Ch.  576 ;  Ex  parte  Prescott,  ib.  611  ;  Ex  parte  Law,  ib.  590  ; 
and  Ex  parte  Snape,  ib.  607. 

(q]  10  Ch.  48. 

(r)  Ex  parte  Brown,  3  De  G.  &  S.  590  ;  Ex  parte  Nicholas,  2  De 
G.  M.  &  G.  271.  See  19  &  20  Viet.  c.  47,  g  90. 

(s)  Ex  parte  Davidson.  1  M.  D.  &  D.  648,  and  2  ib.  368  ;  Ex 
parte  Cooper,  2  M.  D.  &  D.  1;  ExparteWnllis,  ib.  201.  Ex  parte 
Woodrofte,  Fonbl.  Bank.  Ca.  14,  cannot  be  supported. 

(0  Ex  parte  Manchester  and  County  Bank.  3  Ch.  D.  481  ;  Ex 
parte  Cooper,  2  M.  D.  &  D.  1  ;  Expart'e  Wallis,  ib.  201.  See,  also, 
Ex  parte  Council,  3  Deac.  201,  where  the  security  consisted  of 
shares  in  the  company  itself. 


80G 


BANKRUPTCY. 


Bk.  IV. 
Chap.  4. 
Sect.  4. 


his  co-part- 
ner, provided 
the  joint 
creditors  are 
not  preju- 
diced. 


[*741] 

Ex  parte 
Grazebrook. 


Effect  of 
paying  joint 
debts. 


ever,  also  to  notice  it  with  reference  to  separate  credit- 
ors. They  are  obviously  benefited  by  the  rule  which 
prevents  one  partner  from  proving  against  the  separate 
estate  of  his  co-partner  ;  but  it  is  not  for  their  sake  that 
such  rule  has  been  established  ;  and  where  the  reason 
for  the  rule  ceases  to  exist,  the  rule  itself  ceases  to  be 
applicable.  Hence,  if  there  never  were  any  joint  debts, 
or  if  all  those  which  once  existed  have  ceased  to 
exist  (u),  either  because  they  have  been  paid,  barred, 
satisfied,  or  converted  into  separate  debts,  then  one 
partner  who  is  a  creditor  of  another  may,  on  the  bank- 
ruptcy of  the  latter,  prove  against  his  separate  estate  in 
competition  with  his  other  separate  creditors. 

*  A  leading  case  on  the  subject  is  Ex  parte  Graze- 
brook  (v)  ;  there  a  dormant  partner  had  retired,  and  the 
continuing  partner  continued  the  business  and  was 
adopted  as  the  sole  person  liable  to  pay  the  debts  form- 
erly due  from  the  firm.  On  the  retirement  of  the  dor- 
mant partner,  the  accounts  of  the  firm  were  taken  and 
settled,  and  a  balance  was  found  due  to  him.  On  the 
bankruptcy  of  the  continuing  partner,  the  dormant  part- 
ner was  allowed  to  prove  as  a  separate  creditor,  for  the 
amount  of  the  balance  so  found  due,  although  there  were 
partnership  debts  still  unpaid,  because  these  debts  had 
been  converted  into  the  separate  debts  of  the  continuing 
partner,  and  by  the  statement  of  the  account,  the  latter 
had  become  debtor  for  the  balance  in  question  to  his  late 
co  partner. 

Again,  if  one  partner  has  paid  the  joint  debts,  he  is 
entitled  to  prove  as  a  separate  creditor  of  his  co- partner 
for  the  amount  of  the  share  which  ought  to  have  been 
paid  by  him  (iv) ;  and  it  is  immaterial  whether  the  debts 
have  been  paid  before  or  since  the  bankruptcy  (x). 

In  cases  of  this  sort,  moreover,  the  amount  provable 
against  each  bankrupt  is  ascertained,  not  by  dividing 
the  whole  amount  of  the  debts  paid  by  the  number  of 
partners,  or  by  the  number  of  shares  held  by  them,  witn- 

(M)  E.v  pnrle  Andrews,  25  Ch.  D.  505,  seems  to  show  that  it  is 
enough  if  they  have  not  been  proved,  and  are  not  likely  to  be  so. 

(•»:)  2  D.  &  Ch.  186.  See,  too.  Ex  parte  Gill,  9  Jur.  N.  S.  1303; 
Ex  parte  Hall,  3  Deac.  125.  In  Ex  parte  Dodgson,  Mont.  <fc  Mac- 
Ar.  445,  there  were  no  joint  debts.  So  in  Ex  parte  Davis.  4  De 
G.  J.  &  S.  523,  noticed  ante,  p.  21. 

(«')  See  Ex  parte  Watson,  4  Madd.  477;  Ex  parte  Carpenter, 
Mont.  &  MacAr.  1;  Wood  v.  Dodgson,  2  M.  &  S.  195.  In  the 
two  last  cases  the  partner  who  had  paid  the  debts  had  retired 
and  been  indemnified  against  them  by  the  bankrupt. 

(x)  See,  in  addition  to  the  cases  in  the  last  note,  Moody  r.  King, 
2  B.  &  C.  558;  Parker  v.  Kamsbottom,  3  B.  &  C.  257;  Ex  parte 
Young,  2  Rose,  40. 
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out  reference  to  their  ability  to  pay  ;  but  by  treating  Bk.  IV. 
each  partner  as  liable  to  contribute  his  own  share,  calcu- 
lated  as  above,  and  also  to  contribute,  as  surety  for  the 
rest,  to  the  payment  of  what  is  due  from  them,  but 
which  they  are  themselves  unable  to  pay.  Those,  in 
fact,  who  can  pay,  must  make  up  for  those  who  can- 
not (y). 

Again,  although  where  one  partner  is  indebted  to  Proof  for 
the  firm,  *  and  the  lien  upon  his  share  is  insufficient  to  [  *  742] 
satisfy  such  debt,  the  deficiency  cannot  be  proved  against  what  is  not 
his  separate  estate  in  competition  with  the  joint  credit-  satisfied  by 
ors  of  the  firm,  or  until  they  are  paid  (z) ;  yet  such  de-   ien' 
ficiency  is  provable  against  his  separate  estate  in  compe- 
tition with  his  separate  creditors,  where  the  rights  of 
the  joint  creditors  do  not  intervene  (a). 

Further,  if  the  separate  estate  of  a  partner  is  clearly  Separate 
insufficient  to  pay  his  separate  debts   excluding  that  estate  in- 
which  he  owes  to  his  co-partner,  the  latter  is  entitled  to  solvent, 
prove;  for,  ex  hypothesi,  there  is  no  possibility  of  any 
surplus  out  of  which  the  joint  creditors  can  be  paid  any- 
thing whatever.     They  therefore  are  in  no  way  preju- 
diced by  the  proof  (6). 

But  even  in  cases  in  which  the  right  to  prove  exists, 
the  proof  cannot  be  admitted  without  taking  the  part- 
nership accounts  ;  for  if  they  are  taken  the  debt  sought 
to  be  proved  may  be  found  to  be  balanced,  and  not  really 
to  exist  (c). 

Before  leaving  this  subject,  it  may  be  remarked,  that  Surplus  ^i 
where  one  partner  only  is  bankrupt,  and  his  trustee  ad-  J°int  estate 
ministers  the  joint  estate  of  the  firm,  as  well  as  the  sep-  ^inj^red 
arate  estate  of  the  bankrupt,  and  there  is  an  ultimate  under  a  sepa- 
surplus,  that  surplus  ought  to  be  divided  between  the  rate  adjudi- 
bankrupt  and  the  solvent  partners,  according  to  their  cation, 
respective  interests  therein. 

In.  Ex  parte  Lanfear  (d)  one  of  two  partners  became  EX  parte 
— • '  • 

(y)  See  Ex  parfe  Hunter,  Buck,  552  ;  Ex  parte  Moore,  2  Gl.  & 
J.  172;  Ex  parte  Plowden,  2  Deac.  456,  and  3  M.  &  A..  402,  over- 
ruling Ex  parte  Watson,  Buck,  449,  and  Ex  parte  Smith,  ib.  492. 

(z)  Ex  parte  Carter,  2  Gl.  &  J.  233  ;  Ex  parte  Ellis,  ib.  312  ; 
Ex  parte  Reeve,  9  Ves.  588,  which  shows  that  the  joint  creditors 
are  entitled  to  be  paid  interest  before  the  co-partners  receive 
anything. 

(a)  Ex  parte  Terrell,  Buck,  345  ;  Ex  parte  King,  17  Ves.  115  ; 
Ex  parte  Watson,  Buck,  449,  and  4  Madd.  477;  and  see,  as  to  this 
last  case,  2  Gl.  &  J.  172. 

(b)  Re  Levey,  4  De  G.  J.  &  S.  551.     See,  also,  Ex  parte  Sheen, 
6  Ch.  D.  235;  where  the  proof  was  by  a  person  who  had  held  him- 
self out  as  a  partner. 

(c)  See  Ex  parte  Maude,  2  Ch.  550. 

(d)  1  Rose,  442. 
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bankrupt,  and  the  other  died,  The  bankrupt  partner 
having  paid  all  his  creditors  20s.  in  the  pound,  the  sur- 
plus of  the  joint  and. of  his  separate  estate  was  ordered 
to  be  paid  over  to  him,  and  it  was  paid  over  accordingly. 
The  executor  of  the  deceased  partner,  however,  applied 
for  an  order  that  the  bankrupt  might  account  for  what 
was  due  to  the  deceased  in  respect  of  his  interest  in  the 
[  *  743]  surplus  of  the  joint  estate,  and  that  the  money  *  which 
had  been  restored  might  be  paid  into  court,  and  an  order 
to  that  effect  was  made. 

G.  Proof  against  both  the  joint  and  the  separate  estates. 
First,  general  rule  as  to  election. 

With  a  view  to  avoid  as  much  as  possible  any  inter- 
ruption in  the  statement  of  the  principles  according  to 
which  the  conflicting  rights  of  the  creditors  of  the  firm, 
and  the  separate  creditors  of  the  individual  partners, 
are  adjusted,  the  consideration  of  the  position  of  those 
creditors  who  are  both  joint  and  separate  (i.  e.,  of 
those,  who,  in  respect  of  the  same  debt,  have  the  option 
of  suing  either  all  the  partners  jointly,  or  some  or  one 
of  them  separately  from  the  others)  has  been  hitherto 
postponed.  • 

In  order  that  a  creditor  may  rank  as  a  joint  and  sep- 
arate creditor,  it  is  necessary  that  thero  should  be  two 
distinct  rights  vested  in  him  at  the  same  time,  by  vir- 
tue of  which  he  is  enabled  to  pursue  either  of  the  two 
remedies  above  alluded  to.  The  modes  in  which  these 
rights  are  acquired  and  lost  have  been  already  investi- 
gated (Bk.  II.  c.  2),  and  consequently  it  is  unneces- 
sary to  refer  to  that  subject  in  the  present  place. 
Rule  against  Subject  to  the  exception  which  will  be  noticed  pres- 
double  proof,  ently,  a  person  to  wnom  the  members  of  a  firm  are 
bound  jointly  and  severally  is  not  allowed  in  bank- 
ruptcy to  rank  as  a  creditor  both  against  the  joint  es- 
tate and  also  against  the  separate  estates,  or  any  of 
them;  he  is  compelled  to  elect  whether  he  will  rank  as 
a  joint  creditor  or  as  a  separate  creditor  (e).  If  he 
elects  to  rank  as  a  joint  creditor  he  must,  like  other 
joint  creditors,  go  in  the  first  place  against  the  joint 
estate,-and  he  has  no  greater  rights  than  they  against 
the  separate  estates,  or  any  of  them;  whilst,  on  the 
other  hand,  if  he  elects  to  rank  as  a  separate  creditor 
he, must,  like  other  separate  creditors,  confine  himself 

(e)  See  Ex  parte  Bond,  1  Atk.  98;  Ex  parte  Banks,  ib.  106;  Ex 
parle  Rowlandson,  3  P.  W.  405;  Ex  parte  Bevau,  10  Ves.  106;  Ex 
parte  Hay,  15  Ves.  4. 
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in  the  first  place  to  the  separate  estates,  and  he  has  no  Bk.  IV. 
greater  rights  than  they  to  the  joint  estate  (/).  ChaP-  4- 

*  The  reasoning  upon  which  this  rule  is  founded  is  Sect  4 
as  follows:  If  the  members  of  a  firm  are  bound  jointly  [  *  744] 
and  severally,  the  creditor  may  sue  them  all  jointly,  or  Reason  of 
he  may  sue  all  or  any  of  them  separately,  -but  he  can-  the  rule' 
not  do  both;  and  as  he  cannot  do  both  before  bank- 
ruptcy, neither  ought  he  to  do  what  is  tantamount 
to  the  same  thing,  after  bankruptcy.  It  is  very  true 
that  if  he  sues  them  all  jointly,  he  can  levy  execution 
against  the  property  of  the  partnership,  or  against  the 
private  property  of  each  member,  or  against  both  at 
once;  but  so  can  any  joint  creditor.  So  far  as  analogy 
goes,  therefore,  there  is  no  reason  why  a  joint  and  sep- 
arate creditor  should  be  allowed  to  go  against  both 
estates  at  once,  whilst  a  creditor  who  is  merely  joint  is 
compelled  to  go  against  the  joint  estate  before  he  can 
go  against  the  separate  estate  (g),  Nor  is  this  all. 
The  grand  principle  in  bankruptcy  is,  as  far  as  possi- 
ble, to  distribute  the  bankrupt's  estate  equally  amongst 
all  his  creditors,  and  not  to  prefer  one  creditor  to  an- 
other. Now  if  a  joint  and  separate  creditor  were  to  be 
allowed  to  prove  against  both  estates  at  once,  he  would 
diminish  the  separate  estate  to  the  prejudice  of  the 
joint  creditors,  and  diminish  the  joint  estate  to  the  pre- 
judice of  the  separate  creditors,  and  gain  an  advantage 
over  them  both  (ft).  Such  are  the  reasons  which  in- 
duced the  Courts  to  hold  that  a  joint  and  separate  cred- 
itor ought  not,  as  a  rule,  to  be  allowed  to  go  against 
both  estates  at  once,  but  that  he  should  be  compelled, 
like  other  creditors,  to  go  in  the  first  instance  against 
one  estate  only.  In  giving  the  option  to  him,  the 
Courts  act  in  analogy  to  the  rule,  by  which  a  joint  and 
separate  creditor  can,  as  he  pleases,  sue  his  debtors 
jointly  or  separately. 

In  conformity  with  the  rule  thus  established,  and  ex-  Examples  of 
cepting  always  the  statutory  exceptions  to  be  noticed  the  rule, 
presently,  a  creditor  who  is  a  joint  creditor  by  one  in- 
strument, and  a  separate  creditor  by  a  distinct  instru- 
ment, is  as  much  compelled  to  elect  as  if  his  joint  and 
separate  rights  were  conferred  by  one  *  and  the  same  [  *  745] 
instrument  (i);  and  if  a  firm  has  been  implicated  in  a 

(/)  Exparte  Bevan,  10  Ves.  106;  Bradley.?;.  Millar.  1  Rose.  273. 

(g)  See  Kcpartc  Rowlanson,  3  P.  W.  405;  Ex  pnrle  Banks,  1 
Atk.  106;  Exparte  Bond.  ib.  98;  Lord  Eldon  followed  the  rule, 
but  disapproved  it;  see  Exparte  Bevan,  9  Ves.  225,  and  10  ib.  109. 

(h)  See  per  Lord  Hard  wick  in  Ex  parte  Bond,  1  Atk.  100. 

(i)  Ex  parte  Hill,  2  Deac.  249.  Ex  parte  Vanghau,  3  P.  W. 
407,  is  not  law.  Query,  if  double  proof  will  not  be  now  allowed 
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broach  of  trust,  the  cestui  que  trust  (who  thereby  ac- 
quires a  right  available  against  all  the  partners  jointly, 
as  well  as  against  each  of  them  separately)  cannot 
prove  against  the  joint  and  separate  estates  at  the  same 
time,  but  must  elect  against  which  he  will  prove  as  if 
he  were  an  ordinary  joint  and  separate  creditor  (./). 
Tha  same  rule  applies  in  cases  of  fraud  (k). 

The  doctrine  of  election,  however,  only  applies  where 
a  creditor  is,  properly  speaking,  a  creditor  as  well  of 
the  firm  jointly  as  of  some  or  one  only  of  its  members 
separately.  AVhere,  therefore,  a  firm  has  been  dissolved, 
and  the  continuing  partner  is  to  pay  all  the  debts  of 
the  firm,  then,  inasmuch  as  a  creditor  of  the  firm  is  in 
no  way  affected  by  this  arrangement  unless  he  accedes 
to  it,  he  has  not,  without  having  acceded  to  it,  any 
right,  in  the  event  of  bankruptcy,  to  stand  as  the  sepa- 
rate creditor  of  the  continuing  partner  in  respect  of  the 
old  debt.  Under  such  circumstances  he  has  no  right  of 
election,  but  must  rank  as  a  joint  creditor  (I). 

The  rule  as  to  election  would,  obviously,  be  wholly 
useless  unless  an  election,  once  deliberately  made,  were 
held  to  be  final  (m).  On  the  other  hand,  it  would 
operate  with  great  harshness  if  a  creditor  were  held  to 
have  finally  elected,  when,  in  point  of  fact,  he  was  not 
in  a  position  to  judge  which  course  it  would  be  best  for 
him  to  adopt.  It  becomes,  therefore,  necessary,  before 
leaving  this  subject,  to  examine  the  circumstances 
which  have,  and  those  which  have  not,  been  held  to 
bind  the  creditor  in  this  respect. 

In  those  cases  in  which  a  creditor  has  been  held  to 
have  made  his  election  beyond  recall,  it  will  be  found 
that  he  acted  *not  only  with  a  full  knowledge  of  his 
position,  and  of  the  material  facts  of  the  case,  but  also 
in  some  manner  quite  inconsistent  with  the  character 
which  he  has  subsequently  sought  td  assume  (n) 

in  all  such  cases  as  these;  see  Ex  parte  Honey,  7'  Ch.  178,  infra, 
p.  748. 

(j)  Ex  parte  Barnewall,  fi  De  G.  M.  &  G.  795;  Ex  parte  Chand- 
ler, Re  Davison,  13  Q.  B.  D.  50.  Compare  Ex  parte  Sheppard, 
19  Q.  B.  D.  84,  infra,  p.  749,  where  the  act  applied. 

(k)  Ex  parte  Ad'amson,  8  Ch.  D.  807. 

(/)  Ex  parte  Freeman,  Buck,  471;  Ex  parte  Fry,  1  Gl.  &  J.  96, 
and  see  anle,  p.  705. 

(m)  A  surety  is  apparently  bound  by  the  election  of  the  princi- 
pal creditor.  See  Ex  parte  Came,  3  Ch.  463. 

(n)  As  in  Ex  parte  Liddel.  2  Rose,  34,  and  see  Ex  parte  Adam, 
1  Ves.  &  B.  494;  Bradley  r.  Miller,  1  Rose,  273;  Ex  partc  Borro- 
dailes,  1  Mont.  Part.  129,  Appx.  was  a  somewhat  similar  case. 
See,  too,  Ex  parte  Solomon,  1  Gl.  &  J.  25;  Couldery  v.  Bartrum, 
19  Ch.  D.  394. 
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That  which  is  principally  calculated  to  influence  the  Bk.  IV. 
creditor's  choice  is  the  comparative  solvency  of  the  joint  £  <?'A^' 
and  of  the  separate  estates ;  and  in  order  to  make  his  elec- 


tion he  must  have  a  reasonable  time  to  inquire  into  the  Creditor 
state  of  the  different  funds.     He  is  entitled  to  defer  his  entitled  to 
election  until  a  dividend  is  declared,  or  at  least  until  estat^s 
the  trustee  is  possessed  of    a  fund  to    make  a  divi-  stand  before 
dend  (o);  and  in  a  case  where  a  large  number  of  cred-  he  elects, 
itors  had  a  right  of  election,  and  the  estates  were  not 
so  ascertained  as  to  enable  the  creditors  to  elect,  a  tem- 
porary order  was  made  that  no  larger  dividend  should 
be  declared  of  the  one  than  of  the  other  estate  (p). 

A  joint  and  separate  creditor  ought,  it  seems,  to  Election 
prove  against  both  estates,  but  elect  which  he  will  be  when  not_ 
paid  out  of  before  he  takes  a  dividend  (q) ;  aud  a  cred-  ^"^e  ' 
itor  who,  having  a  right  of  election,  proves  against  one 
estate  rather  than  another,  will  not  be  permitted  to 
transfer  his  proof  without  showing  the  grounds  which 
have  induced  him  to  change  his  mind  (r).  But  the 
mere  fact  of  his  having  proved  against  one  estate  will 
not,  if  he  has  received  no  dividend  from  it,  preclude 
him  from  proving  against  the  other  estate,  provided  he 
does  not  seek  to  disturb  any  distribution  of  it  which 
may  already  have  been  made  (s).  And  even  if  the 
creditor  has  not  only  proved,  but  received  a  dividend, 
still  if  he  can  show  that  he  did  so  in  ignorance  of  ma- 
terial facts,  he  will  be  allowed  to  vary  his  proof  on  re- 
funding the  dividend  he  has  received,  with  interest  (t). 

*  A  joint  and  separate  creditor  who  petitions  for  ad-  [     747] 
judication  of  bankruptcy  against  a  firm,  thereby  primd  Position  of 
facie  elects  to  be  treated  as  a  joint  creditor  (u)  ;  bnt  if, 
instead  of  petitioning  against  the  firm,  he  petitions  for 
a  separate  adjudication  against  one  of  the  partners,  he 
may  afterwards  declare  whether  he  will  be  treated  as  a 
joint  or  as  a  separate  creditor  (v).     And  if  the  separate 
adjudication  is  afterwards  superseded  in  consequence 

(o)  See.Cooke's  Bank.  Law,  275,  ed.  8,  Ex  parte  Butlin,  there 
cited;  Ex  parte  Bond,  1  Atk.  98;  Ex  parte  Bentley,  2»Cox,  218. 

(p)  Ex  parte  Arbouin,  De  Gex,  359. 

(q)  Ex  parte  Bentley,  2  Cox,  218. 

(r)  Ex  parte  Uixon,  2  M.  D.  &  D.  312. 

(s)  Ex  parte  Bielby,  J3  Ves.  70;  Ex  parte  Masson,  1  Rose,  159. 

(/)  Ex  parte  Adainson,  8  Ch.  D.  807;  Ex  parte  Rowlandson,  3 
P.  W.  405;  Ex  parte  Bolton,  2  Rose,  389;  S.  C.,  Buck,  7;  Ex  parte 
Husbands,  2  Gl.  &  J.  4,  reversing  S.  C'.,  5  Madd.  419;  Ex  parte 
Law,  3  Deac.  541,  and  Mon.  &  Ch.  111.  See,  also,  the  next  note. 

(u)  That  he  may  be  allowed  to  withdraw  his  joint  proof  and 
prove  against  the  separate  estates,  or  one  of  them,  see  Ex  parte 
Chandler,  Re  Davison,  13  Q.  B.  D.  50. 

(v)  See  per  Lord  Eldou  iu  Ex  parte  Bolton,  2  Rose,  390,  1. 
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of  an  adjudication  against  the  firm,  the  creditor  is  re- 
stored to  his  right  of  election  under  the  bankruptcy  of 
the  firm,  and  is  not  prejudiced  by  anything  he  may  have 
done  in  the  former  bankruptcy  (w). 

Secondly,  cases  in  which  double  proof  is  allowed. 

The  rule  which  excludes  a  joint  and  separate  creditor 
from  receiving  dividends  from  two  estates  at  once,  was 
subject  to  an  exception  where  each  estate  represented  a 
different  trade  carried  on  by  a  different  firm.  For  ex- 
ample, if  a  firm  A.,  B.,  and  C.,  carrying  on  one  business, 
drew  a  bill  on  a  firm,  A.,  B.,  and  D.,  carrying  on  a  dis- 
tinct business,  and  the  bill  was  accepted  and  circulated, 
a  holder  of  the  bill  was  permitted  to  rank  as  a  creditor  of 
both  firms  at  the  same  time,  and  to  obtain  dividends 
from  their  respective  estates  accordingly. 

The  principle  upon  which  this  exception  was  found- 
ed was  that  there  were  distinct  trades  carried  on  with 
distinct  capitals,  and  that  the  debts  of  each  trade  were 
properly  payable  out  of  the  assets  of  the  persons  who 
carried  it  on,  whether  those  debts  were  collaterally 
secured  or  not  (x).  If  this  principle  had  been  logi- 
cally carried  ont,  double  proof  would  have  been  allowed 
in  all  cases  where  a  debt  had  been  contracted  by  two 
parties  carrying  on  distinct  trades  with  distinct  capitals, 
and  both  of  *  whom  had  become  bankrupt.  It  would 
have  been  immaterial  whether  the  bankrupt  parties 
were  a  firm  and  one  of  its  members  ;  or  two  firms,  one 
of  which  included  the  other  ;  or  two  firms  having  only 
one  partner  common  to  them  both.  It  would  also  have 
been  immaterial  whether  the  creditor  was  or  was  not 
aware  that  one  of  the  trades  was  in  fact  carried  on  by 
one  or  more  of  the  persons  who,  with  others,  carried 
on  the  other  trade.  Unfortunately,  however,  the  prin- 
ciple in  question  had  been  occasionally  lost  sight  of, 
and  the  consequence  was  that  the  cases  bearing  upon 
the  subject  were  in  an  unsatisfactory  state,  and  ex- 
tremely difficult  to  reconcile  (y). 

In  order,  however,  to  remove  the  doubts  and  difficul- 
ties which  had  thus  arisen,  the  following  clause  has 
been  inserted  in  the  Bankruptcy  act,  1883,  sched.  2: — 

18.  If  a  debtor  was  at  the  date  of  the  receiving  order  liable  in 

(w)  Exparte  Brown,  l'Rose,  433,  and  1.  .V  &  B.  60;  Ex  parte 
Smith,  1  Gl.  &  S.  256. 

(x)  See  Exparte  Adam,  1  V.  &  B.  496  ;  Exparte  Bigg,  2  Rose, 
37. 

(y)  See  the  1st  ed.  of  this  Treatise,  vol.  ii.  p.  1019  ct  seq.,  and 
Goldsmid  v.  Cazenove,  7  H.  L.  C.  785. 


RULE  AGAINST  DOUBLE  PROOF.  813 

respect  of  distinct  contracts  as  a  member  of  two  or  more   dis-  Bk.  IV. 
tinct  firms,  or  as  a  sole  contractor,  and  also  as  member  of  a  firm,  Chap.  4. 
the  circumstance  that  the  firms  are  in  whole  or  in  part  com-  Sect  4- 
posed  of  the  same  individuals,  or  that  the  sole  contractor  is  also  Proof  in 
one  of  the  joint  contractors,  shall  not  prevent  proof  in  respect  of  respect  of 
the  contracts,  against  the  properties  respectively  liable  on  the  distinct 
contracts.  contracts. 

This  section,  it  will  be  observed,  extends  to  all  lia- 
bilities on  distinct  contracts  which  a  bankrupt  may  have 
entered  into,  either  as  a  member  of  two  or  more  distinct 
firms,  or  as  a  sole  contractor  and  also  as  a  member  of  a 
firm  (z).  The  section  applies,  although  there  may  not 
be  any  distinct  trades  at  all  ;  and  so  long  as  there  are 
distinct  contracts  between  such  persons  as  are  mention  - 
ed  in  the  section,  double  proof  is  now  admissible.  If, 
for  example,  the  members  of  a  firm  give  a  joint  and 
several  promissory  note,  the  holder  will  be  entitled  to 
prove  as  well  against  the  joint  estate  as  against  the 
separate  estates  of  the  partners  (a).  The  old  rule 
against  double  proof  still  remains  ;  but  it  is  now  sub- 
ject to  so  large  a  class  of  *  exceptions  as  to  render  the  [  *  749] 
rule  itself  practically  of  little  consequence.  Joint  and 
several  liabilities  arising  otherwise  than  by  distinct 
contracts  are,  comparatively  speaking,  few  in  number. 
All  frauds  and  breaches  of  trust  are  not  within  the  act; 
but  if  a  partner  who  is  a  trustee  improperly  lends  trust 
money  to  the  firm  the  cestui  que  trust  can  prove  both 
against  his  separate  estate  and  against  the  joint  estate 
of  the  firm,  for  such  a  case  is  within  the  act  (6). 

The  act,  however,  only  applies  where  there  are  two 
estates,  it  does  not  give  a  right  of  double  proof  against 
the  same  estate,  although  it  may  be  the  estate  of  a  firm 
carrying  on  two  businesses  in  different  places  (66). 

Thirdly,  cases  where  a  secured  creditor  may  split  his  demand . 

The  rule  as  to  election  throws   a  joint  and  separate  Position  of 
creditor  wholly  upon  one  estate  or  wholly  upon  the  joint  and 

other ;  whilst  the  exceptional  rule  as  to  double  proof  seParate 

_  creditors  who 

The  fact  that  the  contract  is  entered  into  by  one  of  the  have 
parties  as  a  partner  need  not  appear  from  the  contract  itself,  Ex  securities 
parte  Stone,  8  Ch.  914. 

(a)  Simpson  r.  Henning,  L.  R.  10  Q.  B.  406  ;  Ex  parte  Honey 
Ch.   178.     As  to  the  Act  of  1861,  see  Exparte  Wilson,  7  Ch. 

490.     As  to  joint  and  several  covenants  to  pay  rent,  see  Ee  Cor- 
bett,  14  Ch.  D.  122. 

(b)  Exparte  Sheppard,  19  Q.  B.  D.  84.     Compare  ante  p.  745. 
(bb)  Banco  de  Portugal  v.  Waddell.  5  App.  Ca.  161,  affirming 

11  Ch.  D.  317. 
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allows  him  to  prove  his  -whole  debt  against  both  estates 
at  the  same  time  (c).  There  is,  however,  a  middle 
course,  and  one  which  is  open  to  a  joint  and  separate 
creditor  who  has  a  security  for  his  debt. 

It  has  already  been  seen  that  under  ordinary  circum- 
stances a  creditor  whose  debt  is  secured  is  not  allowed 
to  prove  for  his  debt  without  giving  up  his  security  (d); 
but  that  this  rule  does  not  extend  to  a  creditor  who  has 
the  security,  not  only  of  his  bankrupt  debtor,  but  also  of 
somebody  else  ;  nor  to  a  creditor  of  a  firm  having  a 
separate  security  from  one  of  the  partners,  nor  to  a 
creditor  of  one  partner  having  a  security  from  the 
firm  (e).  This  doctrine,  coupled  with  that  of  election, 
puts  a  person  who  is  a  joint  and  separate  creditor  of 
one  or  more  bankrupt  partners,  and  who  has  a  security 
for  his  debt,  in  this  position  : — 

*  1.  He  may  prove  for  his  whole  debt  against  the 
estate  to  which  the  security  does  not  belong,  and  retain 
and  make  what  he  can  of  his  security  (/) ;  or, 

2.  He  may  give  up  his  security  ;  prove  for  the  whole 
debt  due  on  it  (i.  e.,  the  whole  secured  debt)  against 
the  estate  to  which  the  security  belongs,  and  then 
prove  for  the  residue  of  his  debt  against  the  other 
estate  ;  thus  in  fact  splitting  his  demand  and  proving 
for  part  against  the  joint  estate,  and  for  the  residue 
against  the  separate  estates  of  the  partners,  or  vice  versd. 

The  first  case  in  which  this  splitting  of  debts  was 
allowed  was  in  Ex  parte  Ladbroke  (g).  There  the 
bankrupt  firm  was  indebted  to  their  bankers  to  the  ex- 
tent of  27,OOOZ.  The  sum  of  18,000/.,  part  of  this,  was 
secured  by  the  joint  notes  of  the  firm  and  by  a  mort- 
gage of  the  separate  property  of  one  of  the  firm.  This 
mortgage,  moreover,  extended  not  only  to  the  18,OOOZ., 
but  to  further  advances,  and  contained  a  joint  and 
several  covenant  by  the  bankrupt  partners  to  pay  the 
18,OOOZ.  and  further  advances.  The  bankers  were  al- 
lowed to  prove  against  the  joint  estate  for  the  18,OOOZ., 
and  against  the  separate  estate  of  the  mortgagor  for  the 

(c)  Of  course  he  cannot  obtain  more  than  the  whole  amount 
due  to  him. 

(d)  Ante,  p.  714.     He  may  now  have  it  valued,  and  prove  for 
the  difference  ;  but  this  does  not  affect  the  principle  adverted  to 
in  the  text. 

(e)  Ante  p.  715,  and  see  Ex  parte  Thornton,  5  Jur.  N.  S.  212. 
(/)As  in  Ex  parte  Bate,  3  Deac.  358  ;  Ex  parte  Smyth,  ib.  597; 

Ex  pnrlc  Groom,  2  ib.  265.     He  can  now,  it  is  apprehended  prove 
against  the  other  estate  for  the  difference  between  his  debt  and 
the  value  of  the  security. 
(g)  2  Gl.  &  J.  81. 
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residue  of  their  debt,  after  deducting  therefrom  the  sum  Bk.  IV. 
obtained  by  a  sale  of   the  mortgaged   property   (h).  9hap' 4 
The  report  of  the  judgment  is  to  the  effect  that  the 
Lord  Chancellor  thought  that  the  bankers  were  entitled 
to  pursue  the  joint   liability  of  the  bankrupts  on  the 
promissory  notes  to  the  extent  of  those  notes,  and  at  the 
same  time  to  proceed  on  the  several  covenants  for  the 
residue  of  the  debt. 

Again,  in  Ex  parts  Hill  (i)  a  partner  covenanted  to  EX  parte 
pay  4000?,  and  assigned  as  a  security  3000Z.,  portion  Hill, 
of   his    capital  in    the  firm.       A  sum  of    3000Z.    was 
then  placed   in  the  books  of  *  the  partnership  to  the  [  *  751] 
credit  of  the  assignee,  and  the  firm  acknowledged  them- 
selves debtor  to  him  for  the  amount.     The  firm  became 
bankrupt,  and  although  the  creditor  was  not  allowed 
double  proof,  viz.,  for  3000Z.  against  the  joint  estate  of 
the  firm,  and  for  4000?.  against  the  separate  estate  of 
the  covenantor,  yet  he  was  allowed  to  prove  for  the 
3000Z.  against  the  joint  estate,  and   for  the  remaining 
1000 1.  against  the  separate  estate  of  the  covenantor  (fc). 


SECTION    V.  —  THE  BANKRUPT'S    ORDER  OF    DISCHARGE. 

The  law  relating  to  the  discharge  of  a  bankrupt  was  Order  of 
recast  by  the  Bankruptcy  Act,  1883  (see  §§  28 — 31,  and  discharge, 
the  Bankruptcy  Rules  of  1886,  rr.  235—238).  An  or- 
der of  the  Court  must  be  obtained  before  a  bankrupt  is 
discharged  from  his  debts  and  liabilities.  Moreover 
the  Court  has  a  wide  discretion  conferred  upon  it,  and 
may  either  grant  or  refuse  the  order,  or  suspend  it  for 
a  time,  or  grant  it  subject  to  conditions  as  to  future 
earnings  or  property.  Further,  if  the  bankrupt  has 
been  guilty  of  certain  misdemeanors  (Z),  the  Court  is 
forbidden  to  grant  the  order  at  all  ;  and  if  he  has  con- 
ducted himself  improperly  in  any  of  the  ways  specified 
in  §  28  (3)  or  §  29  the  Court  is  bound  either  to  refuse 

(/O  The  mortgage  security  had  been  sold  and  a  sum  of  money 
had  been  received  by  the  bankers  out  of  the  proceeds  of  the  sale,  • 
and  this  sum  was  deducted  from  the  sum  they  sought  to  prove 
against  the  separate  estate. 

(i)  3  M.  &  Ayr.  175,  and  2  Deac.  249. 

(k]  Some  deductions  were  made,  but  the  above  statement  is 
substantially  correct  with  reference  to  the  point  for  which  the 
case  is  cited  in  the  text. 

(0  See  \  28  ^2)  and  \  31. 
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Bk.  IV. 
Chap.  4. 
Sect.  5. 


Effect  of 
order  ot 
discharge. 

[*752] 


Effect  of 
bankrupt's 
order  of 
discharge. 


Wood  v. 
Dodgson. 


it,  or  to  suspend  it,  or  to  grant  it  subject  to  conditions 
as  to  future  earnings  or  property  (I). 

The  effect  of  an  order  of  discharge  is  to  discharge 
the  bankrupt  from  all  provable  debts  and  liabilities, 
with  some  exceptions  (m),  viz.,  crown  debts,  debts  pay- 
able under  Revenue  Acts,  or  to  sheriffs  or  other  public 
officers,  debts  or  liabilities  incurred  by  any  fraud  or 
fraudulent  breach  of  trust  to  which  *  the  bankrupt  was 
a  party  (w),  debts  or  liabilities  whereof  he  has  obtained 
forbearance  by  any  fraud  to  which  he  was  a  party. 

Whether  an  adjudication  is  joint  or  separate,  all  the 
creditors,  as  well  joint  as  separate,  are  entitled  to  be 
heard  against  the  granting  of  an  order  of  discharge  to 
the  bankrupt  (o). 

An  absolute  order  of  discharge  entitles  the  bankrupt 
to  all  property  subsequently  acquired  by  him  although 
the  bankruptcy  may  .not  be  closed  (p). 

An  order  of  discharge  operates  as  a  discharge  of  the 
bankrupt  from  all  debts  provable  under  the  bankruptcy, 
whether  owing  by  him  alone  or  by  him  jointly  with 
others  (q), 

But  the  discharge  of  one  of  several  joint  debtors  does 
not  discharge  his  co-debtors  (r).  On  the  bankruptcy 
of  one  partner,  his  order  of  discharge  discharges  him 
from  all  demands  which  his  co-partners  may  have  had 
against  him,  and  which  were  provable  by  them.  A 
leading  case  on  this  head  is  Wood  v.  Dodgson  (ft):  there 
the  defendant  had  covenanted  with  the  plaintiffs,  his 
co- partners,  on  their  retirement  from  the  firm,  to  in- 
demnify them  against  the  partnership  debts  ;  the  de- 
fendant became  bankrupt,  and  afterwards  the  plaintiffs 
were  compelled  to  pay  debts  of  the  firm.  The  de- 
fendant obtained  his  certificate,  and  this  was  held  to  be 
a  bar  to  an  action  brought  on  the  covenant  by  the  plan- 


(/)  As  to  not  keeping  proper  books  see  Be  Mutton,  19  Q.  B. 
D.  102. 

(m)  §  30  (1),  as  to  debts  incapable  of  valuation,  see  Morgan  v. 
Hardy,  18  Q.  B.  D.  646. 

(n)  Not  necessarily  personally,  by  his  agent  or  partner  is 
enough,  see  Cooper  v.  Pritchard,  11  Q.  B.  D.  351  ;  Emma  Silver 
Mining  Co.  v.  Grant,  17  Ch.  D  122. 

(o)  46  &  47  Viet.  c.  52.  g  28  (5),  and  Rules  of  1886,  r.  235. 

(p)  Ebbs  v.  Boulnois,  10  Ch.  479. 

(q)  See  46  &  47  Viet  c.  52,  \  30  ;  Thompson  v.  Cohen,  L.  R. 
7Q.  B.  527;  Ex  parte  Hammond,  16  Eq.  614. 

(r)  \  30  (4);  Sleech's  case,  1  Mer.  570,  571. 

(s)  2  M.  &  S..  195,  and  see.  contra,  Dally  v.  Wolferston,  3 
Dowl.  &  Ky.  269,  in  which,  however,  Wood  v.  Dodgson  was  not 
cited.  See  as  to  staying  a  partner's  certificate  until  the  partner- 
ship accounts  have  been  taken,  Ex  parte  Hadley,  1  Gl.  &  J.  193. 
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tiffs  ;  for  although  their  demand  accrued  subsequently  Bk.  IV. 
to  the  bankruptcy,  it  was  provable  therein  by  virtue  of  ChaP-  4- 
the  enactment  in  the  bankruptcy  laws  relating  to  proofs  Sect'  5" 
by  sureties.     The  same  point  has  been  decided  in  other 
cases  (t). 

*  An  order  of  discharge  granted  to  two  or  more  per-  [  *  753] 
sons  protects  each  and  all,  so  that  the  death  of  one  does  Joint  orders 
not  affect  the  others  (u).  of  discharge. 

Where  there  is  a  joint  adjudication  against  several 
partners,  and  some  of  them  appeal  from  it,  the  Court 
will  not  on  that  account  delay  granting  orders  of  dis- 
charge to  the  others  (x). 

For  further  information  relating  to  the  granting  and  Refusal  of 
refusal  of  orders   of  discharge,  the   reader  is   referred  orders  of 
to  treatises  on  bankruptcy.     Such  matters  illustrate  no  discharge, 
principle  of  the  law  of  partnership,    and  are  foreign, ' 
therefore,  to  the  objects  of  this  work  (y). 

The  same  observation  applies  to  the  law  and  practice  Allowance  to 
relating  to  the  allowance  made  to  a  bankrupt  out  of  his  bankrupt 
estate  for  the  support  of  himself  and  family  (z).    Upon  Partners- 
this  subject,  however,  the  following  rules,  established 
under  the  old  practice,  may  still  be  usefully  noticed : 

1.  Unless  a  sufficient  dividend  is   paid  both   to  the 
joint  and  to  the  separate  creditors  of  a  bankrupt  part- 
ner, he  will  not  be  entitled  to  any  allowance  (a). 

2.  If  both  classes  of  creditors  are  paid  a  sufficient 
dividend,  each  partner  will  be  entitled  to  an  allowance, 
although  he  may  have  contributed  little  or  nothing  to 
the  payment  of  the  joint  creditors  (6). 

3.  When  one  partner  only  is  bankrupt,  and  he  has 
paid  his  separate  creditors  in  full,  he  is  not  entitled  to 
an  allowance  out  of  the  joint  estate  to  the  prejudice  of 
the  joint  creditors  (c). 

4.  A  bankrupt  partner  is  not  entitled  to  a  double 
allowance,  one  in  respect  of  the  joint  and  the  other  in 
respect  of  his  separate  estate.     He  is  entitled  to  only 

(t)  Ex  parte  Carpenter,  Mont.  &  McAr.  1  ;  Aflalo  r.  Fourdri- 
nier,  6  Bing.  306  ;  Wright  r.  Hunter,  1  East,  20. 

(M)  See,  as  to  advertising  a  joint  certificate  as  a  separate  one, 
Ex  parte  Carter,  1  M.  &  A.  115  ;  Ex  parte  Cossart,  1  Gl.  &  J.  248  ; 
Ex  parte  Currie,  10  Ves.  51. 

(x)  Ex  parte  Braggiotti,  2  De  G.  M.  &  G.  964. 

(y)  An  order  of  discharge  may  apparently  be  void,  see  Wagner 
f.  Irnbrie,  6  Ex.  882  ;  Allcard  v.  Weeson,  7  ib.  753  ;  Courtivron  v. 
Meunier,  6  ib.  74. 

(z)  See  I  64. 

(a)  Ex  parte  Goodall,  2  Gl.  &  J.  281  ;  Exparle  Farlow,  1  Rose 
421  ;  Ex  parte  Powell,  1  Madd.  68. 

(b)  Ex  parte  Morris,  Mon.  505  ;  Ex  parte  Gibbs,  105. 

(c)  Ex  parte  Holmes,  3  V.  &  B.  137. 
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[  *  754]        one  allowance,  *  calculated  on  the  amount  of  his  sepa- 
Bk.  VI.  rate  estate,  and  of  his  share  of  the  joint  estate  (d). 

Chap.  4.  Sect.       5    Where   a  separate    adjudication   is  annulled    in 
_  favour  of  a  joint  adjudication,  the  bankrupt's  right  to 

an  allowance  is  not  prejudiced  (e). 

Position  of          An  undischarged  bankrupt  is  liable  to   be  sued  and 
undischarged  otherwise  proceeded  against  as  if  he  were  not  a  bank- 


bankrupt. 


50  &  51  Viet 
<>.  66. 


rupt  (/);  but  proceedings  against  him  may  be  stayed' 
either  by  the  Court  in  Bankruptcy  or  by  the   Court  in 
which  they  are  taken  (g). 

The  discharge  of  persons  adjudicated  bankrupt  under 
the  Bankruptcy  act,  1869,  or  any  previous  Bankruptcy 
act,  and  the  closure  of  Bankruptcy  proceedings  com- 
menced before  the  Bankruptcy  act  of  1883  came  into 
operation,  are  governed  by  the  Bankruptcy  discharge 
and  closure  act,  1887.  But  there  is  nothing  in  it  which 
specially  relates  to  partners. 


Arrange- 
ments with 
creditors. 


[*755] 


SECTION  VI. — ARRANGEMENTS  WITH  CREDITORS. 

By  the  Bankruptcy  act,  1883,  debtors,  whether  part- 
ners or  not,  are  enabled,  either  before  or  after  adjudi- 
cation, to  compound  or  make  arrangements  with  their 
creditors  respecting  their  debts  and  liabilities,  and 
their  release  therefrom,  and  for  the  distribution,  inspec- 
tion, management,  and  winding  up  of  their  estates  ; 
and  the  arrangements  so  made  are  binding  not  only 
on  assenting  but  also  on  all  other  creditors,  provided 
certain  conditions  which  are  specified  in  the  act  are 
duly  observed  and  the  Court  approves  of  the  scheme  (h). 
If  the  scheme  is  approved,  the  receiving  order  is  re- 
scinded, and  the  *  bankrupt  (if  there  is  no  trustee) 
is  restored  to  his  property  (i).  It  is  not,  however, 
necessary  farther  to  advert  to  the  law  on  this  subject  ; 
for  there  is  nothing  in  it  peculiar  to  partners  except  as 
mentioned  below. 

(d)  Ex  parie  Lomas,  1   Mon.  &   A.   525.      See,  too,    J$x  parte 
Bate,  1  Bro.  C.  C.  453  ;  Ex  parte  Minchin,  Mont.  &  MacAr.  135. 

(e)  Ex  parte  Llewellen,  3  M.  D.  &  D.  573. 

(/)  Thisseeins  to  follow  from  the  fact  that  the  Bank.  Act, 
1883,  contains  no  provision  to  the  contrary. 

(g)  46  &  47  Viet.  c.  52,  \  10  (2)  and  \  102  (2  and  4). 

(A)  46  &  47  Viet.  c.  52,  gg  18  and  23,  and  Bank.  Rules,  1886, 
rr.  195  to  216.  See,  as  to  the  approval  of  the  Court,  Ex  parte 
Reed  and  Bowen,-  17Q.  B.  D.  244  ;  Ex  parte  Bischofifsheim,  19  Q. 
B.  D.  33,  and  ib.  20  Q.  B.  D.  258. 

(t)  Bank.  Rules,  1886,  r.  208. 
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The  Bankruptcy  rules,  1886,  rr.  266  and    267,  are  Bk.  VI. 

however  important.     They  authorise  in  the  case  of  part-  9hi*p' 4" 
it,               •                         j-      j.1.     •   •   j.  T  i_-i    Sect.  6. 
ners  several  schemes,  viz.,  a  scheme  tor  the  joint  habil- 

ities  of  the  firm,  and  separate  schemes  for  the  separate  Several 
liabilities  of  its  several  members.  schemes. 

266.  At   the   first  meeting,   or  any  adjournment  thereof,  the 
joint  creditors  and  each  set  of  separate  creditors  may  severally 
entertain  proposals  for  compositions  or  schemes  of  arrangement 
under  sect.  18  of  the  act  (k).     So  far  as  circumstances  will  allow, 
a  proposal  entertained  by  joint  creditors  may  be  confirmed  and 
approved  in  the  prescribed  manner,  notwithstanding  that   the 
proposals  or  proposal  of  some  or  one  of  the  debtors  made  to  their 
or  his  separate  creditors  may  not  be  entertained,  confirmed  and 
approved. 

267.  Where  proposals  for  compositions  or  schemes  are  made  by 
a  firm,  and  by  the  partners  therein  individually,  the  proposal 
made  to  the  joint  creditors  shall  be  considered  and  voted  upon  by 
them  apart  from  every  set  of  separate  creditors;  and  the  proposal 
made  to  each  separate  set  of  creditors  shall  be  considered  and 
voted  upon  by  such  separate  set  of  creditors  apart  from  all  other 
creditors.     Such  proposals  may  vary  in  character  and  amount. 
Where  a  composition  or  scheme  is  approved,  the  receiving  order 
shall  be  rescinded  only  so  far  as  it  relates  to  the  estate,  the  cred- 
itors of  which  have  confirmed  the  composition  or  scheme. 

If  default  is  made  in  any  payment  under  a  composi-  Default  in 
tion  or  scheme  the  remedy  is  to  apply  to  the  Court  (Z).  payment. 

The  Court  has  power  to  annul  the  composition  or 
scheme  if  default  is  made  in  payment  of  any  instalment 
due  under  it,  or  if  it  cannot  proceed  without  injustice 
or  undue  delay,  or  if  the  approval  of  the  Court  was  ob- 
tained by  fraud  (ra). 

Whether  the  debtor  is  adjudged  bankrupt  or  not,  if  Eftect  of 
a  trustee  is  appointed,  the  property  of  the  debtor  vests  scheme, 
in  him  and  his  title  to  it  relates  back  as  if  he  were  a 
trustee  in  a  bankruptcy  (n). 

*  The    debts    provable    are    the    same  as  in  bank-  [  *  756] 
ruptcy  (o);  and,  unless  otherwise  agreed  and  approved, 
the  rules  respecting  the  payment  of  joint  debts  out  of 
joint  estate  and  of  separate  debts  out  of  separate  estate 
are  also  the  same  as  in  bankruptcy  (o). 

(k)  Or  under  \  23,  see  r.  216. 

(?)  Bank.  Rules,  1886,  r.  211,  and  see  Ex  parte  Godfrey,  18  Q. 
B.  D.  670. 

(m)  46  &  47  Viet.  c.  52,  \  18  (11)  and  \  23  (3),  and  see  Bank. 
Rules.  1886,  rr.  211  to  213;  Ex  parte  Moon,  19  Q.  B.  D.  669. 

(»)  Ib.  |  18  (12  and  13)  and  \  23. 

(o)  46  &  47  Viet.  c.  52,  and  Bank.  Rules,  1886,  r.  215. 
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Bk.  VI.  A  composition  or  scheme  duly  accepted  and  approved 

Chap.  4.  Sect.  bjnfjs  a\\  the  creditors  so  far  as  relates  to  their  provable 

J debts  (p ) :  but  it  does  not  release  any  person  who  would 

not  be  released  by  an  order  of  discharge  (q). 

A  discharge  by  joint  creditors  does  not  affect  the  sep- 
arate creditors  nor  vice  versa  (r). 

After  a  complete  discharge   the    debtor's    after-ac- 
quired property  belongs  to  him  (s). 

50  &  51  Viet.      By  the  Deeds  of  arrangement  act,  1887,  all  instru- 
c.  57.  ments  of  arrangement  with  creditors  (otherwise  than  in 

pursuance  of  the  bankruptcy  law),  must  be  registered, 
and  are  declared  void  if  not  registered  (see  §  5).  But 
the  act  has  no  provisions  specially  affecting  partners  : 
nor  have  the  rules  of  1888  which  have  been  issued  in 
order  to  carry  it  into  effect 

(p)  Ib.  \  18  (8)  and  \  23. 
(q)  Ib.  $  18  (15)  and  g  23. 

(r)  See  Meggy  v.  Imperial  Discount  Co.,  3  Q.  B.  D.  711. 
(s)  Exparte  Wainwright,  19  Ch.  D.  140;  Ebbs  v.  Boulnois,  10 
Ch.  479. 
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of  right,  an  answer  to  an  action  to  enforce  it,  470 
of  insurance,  notice  of  by  one  partner  good,  139 

ABATEMENT, 

plea  in,  abolished,  264.     And  see  ADDENDA 

ACCEPTANCE, 

of  bills.     See  BILLS  OF  EXCHANGE 

in  blank,  power  of  partner  to  make,  130 

ACCORD  AND  SATISFACTION, 

when  a  defence  to  an  action  for  an  account,  515 
ACCOUNT, 

persons  entitled  to  an,  492 
co-owners,  56—62 
partners,  492 

persons  interested  in  the  estate  of  a  deceased  partner,  493 
trustee  of  bankrupt  partner,  493,  648 
sub-partners,  493 

servants  sharing  profits,  12,  13,  35,  note  (s),  493 
transferee  of  share  of  partner,  364 
old  action  of,  560,  note  (Jfc) 

between  co-owners,  59,  560,  note  (Jfc) 
between  merchants,  259 

action,  before  the  Judicature  Acts,  by  one  partner  against  another 
for  not  rendering  an,  563 
for  balance  of  an.  564 

for  matters  involving  the  taking  of  an,  567 
for  matters  not  involving  any,  564 
ACCOUNT,  ACTION  FOR.     See  ACTION 
who  may  bring,  492  el  seq. 
partners,  492 

persons  entitled  to  share  of  partner,  493 
servants.  493 
subpartners  when,  493 
creditors  of  deceased  partner,  494 
against  whom,  493,  496 
costs  of,  517 

not  dismissed  because  plaintiff  entitled  to  damages,  458 
where  no  dissolution  is  sought,  494  et  seq. 

where  a  limited  as  distinguished  from  a  general  account  is  desired,  494 
in  respect  of  illegal  transactions,  103 
in  case  of  mines,  498 
where  partner  refuses  to,  497 
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ACCOUNT,  ACTION  FOR— continued. 

where  partner  attempts  to  compel  a  dissolution,  497 

where  business  has  i'ailed,  498 

discovery  in,  501 

in  cases  of  exclusion,  496 

of  benefits  obtained  by  one  partner  at  the  expense  of  the  firm,  305  et  seq., 

496 

of  profits  derived  from  use  of  partnership  property,  309 
of  profits  derived  by  one  partner  by  reason  of  his  connection  with  the 

firm,  305 
of  profits  made  by  the  use  of  the  capital  of  a  partner  since  a  dissolution, 

521  et  seq.     See  PROFITS,  ACCOUNT  OF 
where  profit  not  yet  realised,  496 
of  several  partnerships,  501 
defences  to  action  for,  506.     See  DEFENCE 

denial  of  partnership,  507 

illegality  of  partnership,  105 

Statute  of  Limitations,  257  et  seq.,  508  et  seq. 

accounts  stated,  512 

award,  514 

payment,  515 

release,  516 
parties  to  action  for 

between  partners  generally,  459  et  seq. 

by  sub-partner,  460 

against  executors  of  deceased  partner,  461 

surviving  partners  not  necessary  parties  to  action  by  legatees,  611 

some  on  behalf,  &c.,  when  sufficient,  461 

motion  for,  before  hearing,  501 
period  over  which  an  account  is  to  extend,  519 

time  from  which  the  account  is  to  be  taken,  519 

time  up  to  which  the  account  is  to  be  taken,  520 
of  dealings  prior  to  commencement  of  partnership,  520 
of  subsequent  profits  when  a  dead  or  retired  partner's  capital  has  been 

left  in  the  concern,  521 — 536.     See  PROFITS 
judgment  for  a  partnership,  516 

before  trial.  501 

forms  of,  516,  517,  note  (n) 

just  allowances  in,  519 

evidence  on  taking,  536 
judgment  for,  on  the  administration  of  the  estate  of  a  deceased  partner, 

600 
See  ACCOUNTS 

ACCOUNT  STATED, 

when  binding  on  incoming  partner,  209 

a  defence  to  an  action  for  an  account.  512 

by  a  majority  binding  minority,  512,  note  (d) 

impeachment  of,  for  fraud,  &c.,  513 

re-opening,  420,  421 

surcharging  ami  falsifying,  513 

between  the  executors  of  a  deceased  partner  and  his  surviving  partners; 

effect  of,  613 
action  for  balance  of,  not  restrained  because  there  are  others  unsettled, 

543 

ACCOUNTS, 

of  partnership  generally,  396 
authority  of  partner  to  deliver,  128 
authority  of  partner  to  settle,  128,  136 
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imputation  of  payments  in  cases  of,  228 

not  to  be  taken  backwards,  230 

right  to  keep  accounts  of  successive  firms  separate,  233 

transfer  of  debt  from  one  to  another,  234 

effect  on  incoming  partner,  230 

between  merchant  and  merchant,  time  within  which  actions  concerning 

must  be  brought-,  257 — 263,  508  et  seq. 
false  rendered  by  one  partner,  liability  of  firm  for,  165 
approved  of  by  majority,  when  binding  on  minority,  512,  note  (d) 
conclusive  for  one  purpose  but  not  for  another,  .421 
effect  of  keeping  erroneous  on  right  to  dissolve,  581 
effect  of  confusion  of,  on  right  to  interest,  392 
penalties  for  falsifying,  destroying,  &c.,  404 
agreements  as  to  keeping,  420 

effect  of  non-observance  of  agreement  to  take  periodical,  421,  422,  430 
reopening  settled,  420,  421 
effect  of  acquiescence  in,  467 

misrepresentations  as  to  state  of,  a  ground  for  rescinding  contracts,  486 
surcharging  and  falsifying,  513 

evidence  on  which  partnership  accounts  are  taken,  536  et  seq. 
special  directions  as  to  taking  of,  537 
injunction  to  restrain  publication  of,  542,  note  (e) 
ultimate  adjustmentof,  401 

where  equality  of  loss  and  inequality  of  capital,  403 
settled  by  one  executor.  488,  note  (m) 
mode  of  keeping  partnership  accounts,  396  et  seq. 
duty  to  keep  and  the  right  to  inspect  partnership  accounts,  404  et  seq. 
of  joint  and  separate  estates  to  be  kept  distinct  in  bankruptcy,  693 
how  taken  in  bankruptcy,  695 — 697 
See  ACCOUNT,  ACTION  FOE 

ACCOUNTANT, 

inspection  of  documents  by,  504 

employment  of,  by  court,  538 

modes  of  taking  accounts  by,  different  from  legal  mode,  396,  695 — 697 

ACKNOWLEDGMENT, 

effect  of,  as  regards  the  statute  of  limitations,  260,  511 
when  made  by  one  partner,  263 
See  RATIFICATION,  143 ;  LACHES,  466 

ACQUIESCENCE, 

of  plaintiff  in  what  is  complained  of,  when  a  bar  to  relief,  318,  467 

ACT  OF  PARLIAMENT, 

persons  procuring,  not  partners,  22 
See  STATUTE 

ACTIONS 
1.  Generally 

general  remarks  on,  264,  265,  456 
general  principle  as  to  parties,  265 
effect  of  non-recognition  of  firm  on,  115,  116 
effect  of  Judicature  acts,  264 

no  distinction  between  legal  and  equitable  rules,  264 

no  action  defeated  by  nonjoinder  or  misjoinder,  264 

pleas  in  abatement  abolished,  264.     And  see  APDENA 

as  to  persons  jointly  or  jointly  and  severally  entitled  orliable, 

265,  282 
joint  and  several  claims  may  be  joined,  265 
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1.  Generally — continued.  ^ 

parties  required  by  defendants  may  be  joined,  265 

some  or  one  may  sue  on  behalf  of  all,  265 

partners  may  sue  or  be  sued  in  name  of  firm,  115,  265,  274, 

456,  458 

discovery  of  partners,  265 

as  to  the  use  of  where  partners  have  changed,  266 
as  to  service  of  writ  where  name  of  firm  is  used,  272 
as  to  making  defendants  persons  who  ought  to  be  co-plaintifts, 

267    , 

by  firm  against  a  partner,  459 
by  partner  against  his  firm,  267 
firms  with  common  partner  may  sue  each  other,  267 
as  to  defences  founded  on  conduct  of  one  partner,  267 — 270 

of  deceased  partne'r,  268 
for  account.     See  ACCOUNT 

an  injunction.     See  INJ UNCTION 
a  receiver.     See  RECEIVER 

rescission  of  contract.     See  RESCISSION  OF  CONTRACT 
specific  performance.     See  SPECIFIC  PERFORMANCE 
defences  to.     See  ACCOUNT,  ACTION  FOR  ;  DEFENCE 
laches,  466  et  seq.     See  LACHES 
illegality,  102  et  seq.     See  ILLEGALITY 
against  bankrupt  not  allowed,  718 
in  respect  of  legal  rights,  273  et  seq. 

equitable  rights,  283  et  seq. 
in  case  of  fraud,  parties  to,  284 
where  one  partner  exceeds  his  authority,  282 
ex  delicto,  278,  283 

by  trustee  of  bankrupt  partners  and  the  solvent  partners,  670 
by  several  trustees  in  bankruptcy.  646,  647 
may  be  brought  by  unknown  principals,  275 
on  contracts  with  A.  &  Co.,  274 
formerly  election  between,  and  proof  in  bankruptcy,  718,  note  (d) 

2.  by  partners  against  non-partners,  273  et  seq. 

illegality  of  partnership  a  defence  to,  103 
implied  powers  of  partner  as  to,  271 
on  contracts  under  seal,  273 
on  bills  and  notes,  274 

in  name  of  firm,  274 

accepted  for  honour,  274 
on  ordinary  contracts,  275 

for  torts,  278—280 
for  libel,  278 
ejectment,  279 

by  incoming  partner,  284  et  seq. 
by  retired  and  continuing  partners,  286,  287 
by  surviving  partners,  267 — 269,  288 
by  trustees  of  bankrupt  partners,  288,  289,  670 
by  solvent  partner,  289.  670 
by  dormant  partners,  276 
by  nominal  partners,  276 
when  to  be  brought  by  one  partneronly,  277 
may  be  brought  in  name  of  those  not  named,  275 
nonjoinder  not  pleadable  in  abatement,  264 
when  one  partner  colludes  with  defendant,  279 
where  contract  not  made  with  firm,  277 
by  one  firm  against  another  where  one  partner  is  common  to  botb.,267,569 
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2.  by  partners  against  non-partners — continued 

when  a  defence  against  one  partner  is  a  defence  against  all,  116,  117, 
267,  268 

3.  by  non -partners  against  partners,  280  'et  seq. 

when  one  only  may  be  sued,  281 
illegality  of  partnership  no  defence  to,  103 
on  contracts,  280 

not  binding  firm,  282 
for  torts,  283 
against  incoming  partners,  285,  2d6 

retired  and  continuing  partners,  286 
surviving  partners,  288 

where  the  executors  of  the  deceased  are  also  being  sued,  598 

et  seq. 

effect  of  change  in  firm,  284,  285 
against  solvent  and  bankrupt  partners,  289 
infant  partners,  280,  281 
dormant  partners,  281 
for  administration  of  estate  of  deceased  partner  by  creditors  of  the  firm, 

598 

by  separate  creditors  of  deceased  partner,  614,  et  seq. 
legatees,  614  et  seq 
next  of  kin,  614  etseq. 

4.  between  partners 

when  court  will  not  interfere,  464  etseq. 
for  an  account,  491,  492  et  seq.     See  ACCOUNT 
for  discovery,  501  etseq.     See  DISCOVERY 
for  dissolution,  461,  491,  570.     See  DISSOLUTION. 
should  be  in  the  Chancery  Division,  491 
parties  to,  459,  461  et  seq. 
next  friend  of  lunatic  may  bring,  579 
statement  of  claim  in,  491 
judgment  for,  given  before  the  hearing,  491 
may  be  brought,  although  the  partnership  could  be  wound  up 

under  the  Companies  act,  491 
for  injunction,  538.     See  INJUNCTION 
fora  receiver,  545.     See  RECEIVER 
for  specific  performance.     See  SPECIFIC  PERFORMANCE 
for  fraud  and  misrepresentation,  479  et  seq.,  481 
for  rescission  of  contract,  482 
for  recovery  of  real  property,  560 
goods,  560 
damages,  561 

general  rule  that  one  partner  could  not  sue  another  at  law,  567 
when  an  action  at  law  would  lie,  562 
on  agreements  for  partnership,  559 
account,  560  and  note  (k) 
for  money  paid  by  mistake  in  accounts,  566 
on  agreement  to  indemnify,  566 
ejectment,  279,  562 
trespass,  562 
trover,  562 
covenant,  563 
assumpsit  or  debt 

for  breach  of  express  agreement,  280,  559,  563 
for  not  furnishing  capital,  &c.,  563 
for  not  contributing  to  expenses,  564 
for  not  indemnifying  co-partner,  566 
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4.  between  partners — continued.  ' 

for  not  accounting  to  co- partner  for  money  received  to  his  use, 
566 

on  an  award,  564 

for  balance  of  account,  564 

on  bills  and  notes,  565.     See  BILLS 

for  penalty  on  breach  of  agreement,  563 

for  rent,  565 

for  contribution,  566.     See  CONTRIBUTION 

for  amount  of  valuation,  564 

for  money  had  and  received  for  the  use  of  the  firm,  567 

for  the  recovery  of  deposit  agreed  to  be  paid,-  559 
*  back  of  deposit,  559 

for  share  of  the  produce  of  sale,  568 

for  share  of  surplus  on  dissolution.  569 

for  matters  unconnected  with  partnership  business,  564 
between  two  firms  with  a  common  partner,  267,  569 
between  a  partner  and  his  own  firm,  115,  267,  471  et  seq. 
between  persons  who  have  agreed  to  become  partners,  559 
by  and  against  trustee  of  bankrupt  partner,  288,  289 
for  administration  of  estate  of  deceased  partner.     See  ADMINISTRA- 
TION 
by  surviving  partners,  591 

5.  miscellaneous 

against  sheriff  for  share  of  produce  of  sale  of  partnership  firm,  568 
for  misrepresentation  and  fraud,  479  et  seq. 

ACTORS, 

illegal  partnerships  between,  101 

ACTS  OF  BANKRUPTCY, 
what  are,  625,  626 
relation  back  to,  650,  663 

not  valid  as  bond  fide  dealings,  &c.,  with  bankrupt  665.     See  BANK- 
RUPTCY 

ADEMPTION, 

of  legacies  of  shares,  620 

ADJUDICATION,  637  et  seq.    See  BANKRUPTCY 
concurrent,  638 
joint  after  separate,  639 

ADMINISTRATION 

of  estate  of  deceased  partner.     See  DECEASED  PARTNER  :  DEATH 

partner  cannot  prove  in  competition  with  the  creditors  of  the  firm, 

599 

action  for,  by  surviving  partners,  591 
creditors  of  the  firm,  598 
separate  creditors,  legatees,  or  next  of  kin  of  deceased, 

610 

effect  of,  on  rights  of  creditors,  594  et  seq. 
under  order  of  the  court,  594 
of  estates  of  bankrupt  partners.     See  BANKRUPTCY 

ADMINISTRATOR.     See  EXECUTOR 

ADMISSIONS 

may  be  shown  to  have  been  mistaken,  Newton  v.  Belcher,  12  Q.  B.  921 

and  Newton  v.  Liddiard,  ib.,  925 
of  person  that  he  is  a  partner,  not  conclusive,  87,  88 
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of  one  partner  ;  when  evidence  against  co-partner,  128 

when  binding  on  firm,  128 
of  one  co-owner,  effect  of,  128,  note  (?) 

effect  of,  as  regards  payment  into  Court  being  directed,  505 
by  one  partner,  effect  on  Statute  of  Limitations,  261 

ADOPTION 

by  firm  of  losses  not  chargeable  to  it,  388. 
%  See,  also,  RATIFICATION 

ADVANCES 

to  a  firm  by  trustees  after  the  partners  are  changed,  113 
how  distinguished  from  capital,  320 
securities  for,  effect  of  change  in  firm  on,  119 
by  partner,  381  . 

right  to  reimbursement,  381  etseq. 
interest  on,  390 

effect  of  declining  to  make  further,  550,  note  (a) 
See,  also.  LOANS 

ADVENTURE.     See  PARTNERSHIP 

ADVERTISEMENTS 

evidence  of  partnership,  89 
of  dissolution  of  partnership,  222 
effect  of,  222,  223 
partner  ordered  to  sign,  214 
when  to  be  stamped,  223 
false  representations  by,  action  for,  481 

interfering  with  receiver  by,  contempt  of  Court,  554,  note  (c) 
See,  also,  NOTICE 

AFFIDAVITS 

of  one  partner  cannot  be  sworn  before  his  co-partner,  117,  note  (7i),  624 

AFTER-ACQUIRED  PROPERTY 

covenant  to  assign,  proof  in  respect  of,  in  bankruptcy,  708,  note  (re) 
vests  in  trustee  in  bankruptcy,  646 

AGENCY, 

general  doctrines  of 

as  regards  partnerships,  124  et  seq. 
eftect  of  change  of  firm,  113. 

when  a  partner's  agency  commences,  201 

•when  it  ends,  210 

as  regards  dormant  partners,  125 

termination  ot,  by  notice,  210 

continuing  for  purposes  of  winding  up,  217 

liability  of  persons  sharing  profits,  depends  on,  31 

See,  also,  AGENT  ;  AUTHORITY  ;  IMPLIED  POWERS  ;  LIABILITY 
AGENT, 

each  partner  agent  for  firm,  124 

power  of  partner  to  appoint.  129,  147. 

revocation  of  authority  of,  effect  of,  371 . 

ratification  of  acts  of  by  principal,  148,  note  («),  371 

payment  by  to  principal  when  a  protected  transaction,  665,  note  (r) 

contracts  of,  under  seal,  177 
parol,  177 

duty  of,  to  account  for  profits,  305  et  se</.,  307,  note  (r). 

exceeding  his  authority,  liability  of,  192,  370 

acting  without  authority,  371 ,  372 
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of  firm,  to  whom  to  account,  288,  note  (y) 

right  of,  to  ideiunity  from  his  principal,  369.     See  INDEMNITY. 
liability  of,  for  acts  done  for  non-existent  principal,  163,  168 
liability  of  principal  for  torts  and  frauds  of,  149 
for  foreign  principals  usually  contracts  as  principal,  288,  note  (y) 
sharing  profits,  not  necessarily  a  partner,  35 
See,  also,  AGENCY  ;  AUTHORITY  ;  IMPLIED  POWEES  ;  LIABILITY 

AGREEMENT 

whether  a  partnership  or  not  depends  on  intention  of  parties,  10 
for  partnership,  see  CONTENTS,  Book  I.,  chap.  1 

unconcluded,  19 

proof  of,  80  et  seq 

action  on,  559 

part  performance  of,  83 

specific  performance  of,  475 

laches  a  defence  to  an  action  to  enforce,  467 

rescission  of,  for  fraud,  479  et  seq 

proof  by  one  party  to,  against  another  in  the  event  of  bankruptcy, 

727,  738 
between  partners 

determines  what  is  partnership  property,  329 

may  be  evidence  of  a  partnership,  89 

how  far  it  affects  third  parties,  168  et  seq. 

construction  of,  see  ARTICLES  OF  PARTNERSHIP 

not  to  carry  on  trade  or  business,  enforced  when,  437 

articles  of  partnership  may  be  waived  by  tacit,  408,  409 
for  appointment  of  a  receiver,  550 

See,  also,  CONTRACTS  ;  RESCISSION  OF  CONTRACT  ;  SPECIFIC  PER- 
FORMANCE ;  CONSIDERATION 

ALIEN 

partners,  72 
enemies,  72 

who  are,  72,  73 
liability  of,  to  bankruptcy  law,  624,  note  (n) 

ALLOWANCE, 

bankrupt's,  753 

ALLOWANCES, 

in  respect  of 

trouble,  extra  work,  &c.,  380 

to  executors  and  surviving  partners,  592 
treating  customers,  380,  note  («),  384 
outlays  generally,  381   et  seq. 
money  paid  in  discharge  of  debts,  382 
useless  expenses,  382 
Indian,  381 

services  performed  after  dissolution,  381 
unauthorized  outlays,  383 
charges  for  valuation,  384 
outlays  on  the  property  of  one  partner,  384 

expenses  incurred  for  firm,  but  not  charged  to  it  in  previous  ac- 
count, 383 

unexplained  expenses,  384 
secret  service  money,  384 

advances  generally,  381  et  seq.     See  ADVANCES 
liabilities  and  losses,  385 
losses  attributable  to  one  partner  only,  387 
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in  respect  of — continued. 

losses  attributable  to  misconduct  or  negligence,  387 

illegal  acts,  377,  378 
interest,  389 

agreements  as  to,  418 
just,  380  et  seq.,  519 
See  CONTRIBUTION  ;  INDEMNITY 

AMALGAMATION 

effect  of,  on  sureties.  118 
on  securities,  119 
See  CHANGE  IN  FIRM 

AMBASSADOR 

cannot  be  sued  in  respect  of  commercial  transactions,  72 

ANNUAL 

accounts,  effect  of  not  taking,  430  et  seq. 

ANNUITY 

in  lieu  of  profits,  or  out  of  profits,  28,  36 
to  widow,  agreements  as  to,  435 

ANNULLING 

adjudications  of  bankruptcy,  642.     See  BANKRUPTCY 
on  equitable  grounds,  636,  note  (x) 
effect  of,  645 

ANSWER  IN  CHANCERY, 

evidence  of  partnership  by,  89 
denying  partnership,  507 

discovery  when  partnership  was  denied  in,  507 
See  PAYMENT  INTO  COURT 

APOTHECARIES, 

partnership  between  unqualified,  98,  99,  note  (p) 

APPEARANCE, 

how  entered,  266 

one  partner  can  authorise  entry  of,  on  behall  of  firm,  271,  note  (y) 

APPLICATION  OF  MONEY, 

firm  not  liable  for  money  because  it  has  had  the  benefit  of  it,  189 
exceptions,  191 

APPOINTMENT, 

held  by  firm,  effect  of  change  of  partners  on,  114 
held  by  one  partner 

official,  414 

agreements  as  to,  414 

valuation  of,  on  dissolution,  558 

when  assets,  331 
of  successor  in  firm,  434 
when  partnership  property,  331 

APPORTIONMENT 

of  premiums,  64 — 69 
of  dividends,  621 
of  profits,  621 

APPRENTICES, 

discharge  of,  on  change  in  firm  to  which  they  are  bound,  117,  note  (&) 
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APPROPRIATION  OF  PAYMENTS, 
generally,  229—236 
discharge  of  retired  partner  by,  229 

estate  of  deceased  partner  by,  229 

dormant  partner  by,  229 

surety  by,  230 

where  one  partner  pays  his  own  debt  with  monies  of  firm,  225 
where  there  is  a  single  current  account,  230 
where  there  are  several  distinct  accounts,  231 
where  dividend  is  paid  on  several  debts,  how  applied,  228,  235 
cases  in  which  rule  applicable  to  single  accounts  does  not  apply,  231 
against  debtors  as  well  as  creditor,  230 
effect  on  incoming  partners,  230 
where  debts  owing  to  firm  and  member  of  it,  236 
in  cases  of  fraud,  235,  236 

APPROPRIATION  OF  SECURITIES, 

in  case  of  bankruptcy,  714,  720,  note  (n) 

ARBITRATION, 

stay  ing  actions,  &c. ,  after  agreement  to  refer,  453 
power  of  partner  to  bind  firm  by  submission  to,  129,  272 
ratification  of  submission  to  by  co-partners,  129 
effect  of  agreement  for,  on  action  for  account,  514 
dissolution  of  partnership  by,  454,  572,  note  (n) 
usual  clauses  relating  to,  451 

clause  in  articles  as  to,  applies  to  partnership  continued  after  expiration 
of  term,  411 
See  AWARD 

ARBITRATOR, 

power  of,  on  general  submission,  454 
cannot  appoint  receiver,  454 

ARRANGEMENT 

by  firm  with  its  creditors  under  Bankruptcy  act,  1883,  754  et  seq. 
void  if  not  registered,  756 

ARREST 

for  debt,  effect  of,  238 

ARTICLES  OF  PARTNERSHIP, 

illegal  clauses  in,  do  not  necessarily  make  the  partnership  illegal,  91 

proof  of,  not  essential  to  establish  a  partnership,  87 

to  be  drawn  up,  22,  412 

effect  of  retrospective,  88,  412 

effect  of  deferring  execution  of,  as  regards  creditors,  202 

not  dating,  412 

actions  for  breaches  of,  559 

specific  performance  ot  clauses  in,  475  et  seq.     See  SPECIFIC  PERFOR> 

MANCE. 
general  rules  for  construing,  406  et  seq. 

not  intended  to  define  all  the  rights  and  duties  of  partners,  406 

to  be  construed  with  reference  to  object  of  partners,  407 

and  so  as  to  defeat  fraud,  407 

and  the  taking  of  unfair  advantages,  408 

provisions  in,  may  be  tacitly  waived,  408 

extend  to  partnership  continued  after  the  time  fixed  for  determina- 
tion, 410,  411 
variation  of,  409 
remarks  on  clauses  in,  406 

usual  clauses,  411  et  seq. 
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ARTICLES  OF  PARTNERSHIP— continued. 
remarks  on  clauses  in — continued. 
nature  of  the  business,  412 
place  of  business,  412 
commencement  of  the  partnership,  412 
future  formal  articles,  413 
name  or  style  of  firm.  413 
duration  of  the  partnership,  413 
premiums,  413 
property  of  the  firm,  414 
capital  of  firm.  320,  414  et  seq. 
appointments  held  by  partners,  414 
prohibitions  against  carrying  on  business,  436 

after  sale  of  the  business,  437 

deeds  and  papers  in  the  custody  of  firm  of  solicitors,  438 
good-will,  415,  439  et  seq. 
bringing  in  debts  as  capital,  417 
getting  in  debts  on  dissolution,  448 

assignment  ot  share  of  outgoing  or  deceased  partner,  &c.,  449 
indemnity  to  be  given  by  continuing  to  outgoing  partner,  &c.,  450 
effect  on  lien,  451 

reference  of  disputes  to  arbitration,  451  et  seq. 
penalties  and  liquidated  damages,  454 
trade  secrets,  &c.,  415 
patents,  415 
inventions,  415 
amount  of  debts,  417 
guarantee  against  debts,  418 
allowances,  418 
interest,  418 

monies  to  be  drawn  out,  418 
expenses  to  be  charged  to  the  firm,  418 
conduct  of  partners,  418 

effect  of  covenant  to  be  true  and  just,  &c.,  418 
servants,  419, 

attention  to  be  given  to  business,  419 
powers  of  majority,  419 

powers  of  one  partner  by  agreement,  418,  419 
partnership  books,  420 
solicitor's  papers,  438 
mode  of  taking  accounts,  420 
effect  of  not  keeping  accounts  as  agreed,  430 
collusiveness  of  settled  accounts,  420,  421 
retiring  from  firm,  422 
sale  of  share,  422,  423 

offer  of  share  to  co-partner,'  and  purchase  by  him,  423  et  seq 
dissolution,  425 
premiums,  return  of,  66,  413 
insolvency  of  member,  425 
insanity  of  member,  425 
notices  of  dissolution,  425,  426 
expulsion,  426  et  seq. 
valuation  of  share,  429  ex  seq. 
methods  of  avoiding  sale,  429 
introduction  of  new  partners,  433  ex  seq. 
settled  share,  434 

transmission  of  share  to  non-partners,  433 
annuities  to  widows,  &c.,  435 
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of  firm,  what  are,  320,  322.     See  PROPERTY 
good-will  included  in,  443  • 
distributable  pari  passu,  709 

except  in  cases  mentioned,  709,  note  (z) 

oi  deceased  partner,  effect  of  continuing  them  in  the  partnership  busi- 
ness, 606,  614  ex  seq. 
liability  of  to  creditors  of  firm,  594  &c. 
for  acts  of  executor,  606,  609 

proof  by  bankrupt  executor  for,  when  allowed,  608 
where  improperly  left  in  business,  608,  724 

properly  left  in  business,  608,  722 

See,  also,  ADMINISTRATION  ;  BANKRUPTCY  ;  DECEASED  PART- 
NER; DEATH 
ASSIGNEES  IN  BANKRUPTCY.    See  TRUSTEE  IN  BANKRUPTCY 

ASSIGNMENT 
of  debt, 

effect  of,  as  regards  set-off,  296 

notice  of,  necessary  to  take  it  out  of  the  reputed  ownership  of  the 

assignor,  679 

how  to  be  made  since  the  Judicature  act,  285 
of  share  in  partnership,  363 
stamp  on,  450 

difference  between  and  release,  450 
effect  of,  as  regards  dissolution.  583 
position  of  assignee,  363  et  seq. 
right  of  assignee  to  an  account,  364,  493 

to  a  dissolution,  584 
by  outgoing  to  continuing  partner,  449 
of  property,  when  an  act  of  bankruptcy,  627 
right  of  solvent  partners  to  make,  671 

See  SHARES;  TRANSFER  OF  SHARES 

ASSUMED  NAME, 

trading  under,  not  illegal,  92 

ASSUMING 

to  act  as  corporation,  93 

ATTACHMENT 

of  debts,  299 

ATTORNEY.     See  SOLICITORS. 

powers  of,  to  draw  bills,  effect  of,  130 

warrant  of,  given  by  one  partner,  272 
AUCTION, 

share  of  bankrupt  partner  need  not  be  by,  649,  note  (») 
debtor  under  fi.  fa.  358 

AUTHOR  AND  PUBLISHER, 

partners  in  profits  only.  14 
partnerships  between,  duration  of,  122 
liability  of,  creditors,  179,  203 
powers  of,  to  make  purchases,  144 

AUTHORITY 

to  hold  out  as  partner,  42,  43 

of  one  partner  to  act  for  firm,  124  et  seq. 

where  change  in  the  firm,  113 
of  dormant  partner,  125 
in  cases  of  extraordinary  necessity,  126 
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AUTHORITY— continued. 

revocation  of,  effect  of,  371 

misrepresentation  of,  481  note  (p] 

ol  one  partner,  liability  of  firm  for  untrue  statements  as  to,  165,  166 

excess  of,  effect  of  notice  of,  167,  168,  176 

liability  of  agent  in  cases  of.  163,  .167,  192 

See  AGENCY;  AGENTS;  IMPLIED  POWERS 
AWARD, 

money  awarded  to  one  partner,  when  it  does  not  belong  to  firm,  325 
dissolving  partnership,  authorised  by  general  admission  to  arbitration, 

426,  454 

disposing  of  business,  effect  of,  442 
a  defence  to  an  action  for  account,  514,  515 
mistakes  in,  when  set  right,  514 
See  ABBITEATION 

BAILIFF, 

to  distrain,  appointment  of,  by  one  partner,  137 

BALANCE, 

of  account,  action  by  one  partner  against  another  for,  564 
in  hands  of  partner,  interest  on,  390 

BANK  NOTES, 

issue  of,  96  note  (z) 

BANK  OF  ENGLAND, 

privileges  of,  96  note  (z) 

BANKERS, 

illegal  partnerships  between,  95  et  seq. 

returns  to  be  made  by,  95 

issue  of  notes  by,  96  note  (z) 

number  of  persons  who  may  be  in  partnership  as,  96 

books,  production  of,  on  action  for  account,  537  note  (t) 

liability  of,  for  misapplication  of  money,  152,  158 

account  with,  assent  to  transfer  of,  135 

compound  interest,  when  payable  by,  390  note  (s) 

direction  to,  not  to  pay  cheque  of  firm,  133 

BANKING  ACCOUNT, 

power  of  partner  to  open,  129 
overdrawing,  is  borrowing  money,  132 

BANKING  COMPANIES 

issue  of  notes  by,  96,  note  (z) 

BANKRUPT, 

who  may  be  made,  623,  624 
who  may  make  a  person,  633 
partners 

dormant  partners  may  be,  633,  637 

nominal  partners  may  be,  633,  637 

allowance  to,  753 

need  not  join  in  suing  on  joint  contract,  289 

court  in  bankruptcy  may  restrain  action  against,  289,  718 
companies,  633 

See  BANKEUPTCY;  TEUSTEES  IN  BANKEUPTCY 

BANKRUPTCY.    See  the  ANALYSIS  OF  CONTENTS,  Bk  IV  c  4 
1.  Generally,  622 

who  may  be  made  bankrupts,  623,  624 

proceedings  against  firms,  623  . 

*  30  LAW   OF  PAETNEESHIP. 
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BANKRUPTCY— continued. 

1.  Generally — continued. 

in  firm's  name,  623 

disabilities  of  partners  of  officials  in,  117,  624 
difference  between  traders  and  non-traders  as  to,  624 
as  to  companies,  623 
what  are  acts  of,  625-633 

time  of  commission  of  act  of,  633 
fraudulent  conveyances,  627,  659 

preferences,  628,  659 
sales  for  present  consideration,  629 
protected  transactions,  630,  654,  665 
petition  for  adjudication  of,  633  et  seq. 
trustee  in,  appointment  and  choice  of,  644  et  scq.     See  TRUSTEE  IN 

BANKRUPTCY 

what  property  he  takes  646,  el  seq. 
land,  651 
chattels,  651 
onerous  property,  651 
books  of  account,  652 
shares,  debts,  goodwill,  &c.,  652 
not  trust  property,  652 
benefit  of  contracts,  652 
liability  in  respect  of  contracts,  651  note  (k) 
share  of  profits  made  since,  when,  526 
property  in  reputed  ownership  of  bankrupt,  676 
relation  back  of  title  of  trustee,  663 
appointment  of  inspectors  in,  to  protect  one  class  of  creditors  against 

another,  645 
consequences  of 

dissolves  firm,  577,  649 

trustee  does  not  become  partner,  648 

as  regards  the  bankrupts,  and  their  power  of  dealing  with  the  assets 

of  the  firm,  212,  666  et  xeq. 
as  regards  the  solvent  partners,  and  their  power  of  dealing  with  the 

assets  of  the  firm,  212,  669  et  scq. 
as  regards  execution  creditors,  674 
where  some  partners  are  abroad,  675 

as  regards  agreements  between  partners  affecting  their  property,  335 
as  regards  avoidance  of  voluntary  settlements,  654 
share  of  bankrupt  how  ascertained,  649 
power  of  one  partner  to  act  for  firm  in  proceedings  in,  624 
actions  by  and  against  partners  in  cases  of,  288,  289 
return  of  premiums  in  event  of,  65,  G7 
holding  out  after  bankruptcy  of  one  partner,  effect  of,  212,  700 

2.  Adjudication  of  bankruptcy 

persons  liable  to,  624 

what  acts  are  necessary  to  sustain,  625  et  seq. 
time  within  which  it  must  be  obtained,  628 
petition  for,  625,  633  et  seq. 

who  may  petition  for,  633 

amount  of  petitioning  creditor's  debt,  634 

nature  of  petitioning  creditor's  debt,  634 

circumstances  precluding  petition,  634 

effect  of  death  of  partner,  638 

common  partners,  837,  641 

by  one  partner  against  another,  635 

where  improper,  636 
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BANKRUPTCY— continual. 

2.  Adjudication  of  bankruptcy — continued. 

creditor  of  firm  may  obtain  a  separate  adjudication  against  one  part- 
ner, 637 

by  creditor  whose  debt  is  merged,  257 
joint,  what  will  sustain,  632,  637 

choice  of  trustee  under,  644 

appointment  of  inspectors  under,  645 

dormant  or  nominal  partner  may  be  included  in,  633,  637 

made  against  partners  individually,  623 
annulling  and  superseding 

causes  for,  637 — 641 

consequences  of,  643 

costs  of,  642 

staying  proceedings  instead  of,  642 

after  certificate,  642 

legality  of,  642 

consolidation  of  separate  adjudications  643 
prosecution  of  joint  and  separate  in  same  court,  644,  note  (r) 
concurrent  adjudications,  638 

in  England  and  Ireland,  640 
several  adjudications  against  same  person,  639 

3.  Administration  of  partners'  estates  in,  691  el  seq. 

general  principle  that  each  estate  shall  pay  its  own  creditors,  692 

distinct  accounts  of  joint  and  of  separate  estates  to  be  kept,  693 

joint  and  separate  dividends  to  be  declared  together,  693 

where  connected  firms,  693 

costs  of,  how  payable,  694 

remuneration  of  trustee  in,  694 

correcting  mistakes  as  to,  695,  748 

agreement  converting  joint  into  separate  estate,  el  vice  vcrsd,  698 

effect  of  doctrine  of  reputed  ownership,  700 

of  holding  out  as  partner,  700 
joint  and  separate  debts,  what  are,  701 
bill  accepted  after  bankruptcy,  673 
consolidation  of  the  joint  and  of  the  separate  estates,  695 

4.  Administration  of  the  joint  estate,  697,  720  et  seq. 

joint  creditors  to  be  first  paid  out  of  the  joint  estate,*  692,  720 
rights  of  executors  of  deceased  partner,  as  regards,  722 
two  firms  with  common  partner,  724 
proof  by  separate  creditors  against  joint  estate,  allowed 

in  cases  of  fraud,  725 

where  there  are  distinct  trades,  725 

where  partner  has  obtained  order  of  discharge  and  become  cred- 
itor, 725  • 
surplus  of  joint  estate,  how  to  be  dealt  with,  728,  742 

5.  Administration  of  the  separate  estates,  692,  729 

separate  creditors  of  each  partner  to  be  first  paid  out  of  his  separate 

estate,  692,  729 
proof  by  joint  creditors  against  a  separate  estate,  allowed 

where  there  is  no  joint  estate,  731 

where  no  solvent  ostensible  partner,  731 

although  one  partner  dead,  solvent,  732 

joint  estate  very  small,  732 

in  cases  of  fraud,  733 

where  there  are  distinct  trades,  736 

in  favour  of  petitioning  creditor  himself,  731,  note  (u) 
surplus  of  separate  estates,  how  to  be  dealt  with,  730 
proof  by  partners  against  each  other's  separate  estates,  737 
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not  allowed  to  the  prejudice  of  joint  creditors.  737,  740 
where  partner  lias  paid  joint  debts,  741 

by  person  who  has  held  himself  out  as  a  partner,  742,  note  (6) 
in  cases  of  fraud,  789 
where  there  are  no  joint  creditors,  740 
proof  for  what  is  not  satisfied  by  lien.  741 
proof  by  company  against  estate  of  bankrupt  shareholder,  739 
election  by  joint  and  separate  creditors,  743 
double  proof,  719,  743,  747 

position  of  petitioning  creditor,  747 
statutory  enactment  as  to,  748 
splitting  demands,  749 
6.  Proof  of  debts  in 

general  rules  as  to,  707 
what  debts  may  be  proved,  707,  708 
equitable  securities,  715 
in  respect  of  torts  when,  708,  note  (y) 
indemnity,  708,  note  (y) 
breaches  of  trust,  707,  and  note  (t) 
by  cestui  que  trust,  717 

by  bankrupt  in  respect  of  trust  property,  707 
by  secured  creditors,  709,  714 

where  secured  bills,  709,  710 
where  drawer  bankrupt,  710,  711 

acceptor  bankrupt.  711 

where  both  drawer  and  acceptor  bankrupt,  712 
effect  of  rule  in  Waring' a  case  onr  712 
application  of  rule,  713 

position  of  holder  of  bills,  711 

by  executors  of  deceased  partner  against  survivors,  722 
by  solvent  partners  against  estate  of  co-partner,  721,  737,  740 
by  public  officer,  740 

by  company  against  estate  of  bankrupt  shareholder,  739 
against  joint  estates.  720 
against  separate  estates,  729 
against  both  estates,  743 
rule  as  to  election,  743 
where  double  proof  is  allowed,  747 
splitting  demands,  749 
where  there  is  no  joint  estate,  731 
mutual  credits.     See  SET-OFF 
rule  that  creditor  cannot  sue  and  prove,  718 

creditor  may  proveagainst  bankrupt  partner  and  sue  solvent  partners,  257 
marshalling,  effect  of  on,  717,  718 
interest  on,  719.  720 
where  foreign  adjudication,  719 
composition  in,  effect  of  as  regards  joint  debt,  238 
discharge  of  bankrupt,  effect  of   on,  752 
Bankruptcy  of  shareholders 

company  how  far  dissolved  by,  649,  650 
shares  of,  vest  in  trustee  on,  652 
Bankrupt's  order  of  discharge,  751  et  scq. 

allowance,  753 

Arrangements  with  creditors,  754  et  seq. 
BANKRUPT  PARTNERS 

cannot  deal  with  property  of  firm,  666 
payments  made  to,  668 
See  BANKRUPTCY 
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BENEFIT 

of  money,  effect  of  having  had,  189  et  seq. 
of  contract,  189 

liability  of  firm  for,  in  equity,  191 
proof  against  joint  estate  in  respect  of,  when,  703 
resulting  to  one  partner  from  connection  with  firm,  309,  310 

BEQUEST.     See  LEGACY 

BILLS-  OF  ACCOUNT, 

evidencing  partnership,  89 
BILLS  OF  EXCHANGE, 

proof  of  partnership  by  means  of,  89 
issue  of,  by  bankers,  96  note 

do  not  merge  debt  to  secure  which  they  are  given,  254,  704 
power  of  one  partner  to  bind  firm  by,  129,  130 
when  given  for  his  own  private  debt,  171 
when  given  after  dissolution,  210 — 214 
authority  to  transfer,  131 

.     to  indorse  in  name  in  which  it  is  drawn,  131 
to  accept  in  blank,  131 

one  partner  taking,  in  satisfaction  of  debt,  136 
drawn  by  one  partner  on  firm,  effect  of,  116 

firm  on  another  where  common  partners,  115 
for  old  debt,  a  fraud  on  new  partner,  209 
in  name  of  firm  after  bankruptcy,  673 
payable  to  officer  for  time  being,  180,  note  (a)  . 
accepted  for  honor,  274 
acceptance  of.  need  not  be  signed,  186 

of  firm,  undertaking  of  one  partner  to  provide  for,  when  due,  139 
negotiation  of,  by  partners  who  have  committed  acts  of  bankruptcy,  667, 

673 
by  solvent  partners  where  their  co-partner  is  bankrupt, 

674 

one  partner  has  no  power  to  guarantee  payment  of,  on  account  of  firm,  138 
injunction  to  restrain  negotiation  of,  542 
who  liable  on,  180  et  seq. 
effect  of  form  of,  180 

when  name  of  firm  is  on  them,  171, 173.  180 
when  name  of  firm  is  not  on  them,  184 
where  two  firms  with  same  name,  181  et  seq. 
where  name  of  firm  same  as  individual,  182 
mistake  in  name,  effect  of,  185 
liability  of  incoming  partner  for  bills  accepted  by  co-partners  for  old  debt, 

209 

proof  against  joint  estate  in  respect  of  what,  702 
secured  by  charge  on  goods,  709  et  seq. 
rights  of  drawer  and  acceptor.  710 
right  of  holder,  711 
effect  of  bankruptcy  of  drawer  on,  710,  711 

of  acceptor,  711 
rule  in  Ex  part e  Waring,  712 

effect  of,  713 

given  by  continuing  partner  for  old  debt,  effect  of,  242  ct  seq. 
actions  by  partners  on,  274 

action  by  one  partner  against  another  for  not  taking  up,  566 
action  by  one  partner  against  another  on,  565,  567 
set-off  in  bankruptcy  in  respect  of.  656,  657 
buying  up,  to  avoid  set-off  in  bankruptcy,  663 
See,  also,  PROMISSORY  NOTES 
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BILLS  OF  EXCHANGE  ACT,  131,  180,  181 

BILLS  OF  SALE  ACTS, 

effect  of,  on  transactions  between  executors  of  deceased  partner  and  sur- 
viving partners,  593,  note  (r) 
as  regards  property  vesting  in  trustee  in  bankruptcy,  651.  note  (I). 

679 

on  doctrine  of  reputed  ownership,  679 
BLOCKADE, 

partnership  for  running,  not  illegal,  92 

BONA  NOTABILIA, 

shares  in  partnerships  are;  340 
BOND, 

implied  power  of  partner  as  to,  131,  137 

merges  simple  contract  debt,  256,  703 
BONUSES, 

right  of  legatee  of  shares  to,  621,  note  (u) 
BOOK  DEBTS, 

of  bankrupt  partner  may  be  sold  by  trustee,  652 
BOOKS, 

duty  of  partners  to  keep  proper,  404 
to  allow  them  to  be  inspected,  404 

agreements  as  to  custody  of  partnership,  420 
specific  performance  of,  479 

delivery  of,  to  receiver,  554    ' 

entries  in,  are  evidence  against  all  the  partners,  536 

production  of.  in  actions  for  account,  501  et  scq.,  537 

production  of  bankers,  537,  note  (<) 

effect  of  withholding,  on  taking  accounts,  405,  538 

right  of  trustee  of  bankrupt  partner  to,  652 
See  further,  ACCOUKTS  ;  INSPECTION 

BORROWING  MONEY, 

power  of  one  partner  to  bind  firm  by,  1 31 

in  case  of  urgent  necessity,  126,  131 

from  trustees,  162 

distinction  between  and  getting  things  on  credit,  133 
distinction  between  and  increasing  capital,  132,  133,  321 
effect  of  having  had  benefit  of,  189,  et  scq. 

BOVILL'S  ACT,  35  et  seq. 

BREACH  OF  TRUST, 

liability  for,  joint  and  several,  161,  162,  198,  199.  200,  702 

by  one  partner,  liability  of  firm  for,  199 

liability  of  estate  of  deceased  partner  for,  596 

following  money,  16:2,  521  et  seq. 

notice  of,  effect  of,  1 43 

notice  of,  by  one  partner,  when  not  notice  to  firm,  142 

by  not  getting  in  share  of  deceased  partner,  614 

effect  of  lapse  of  time  on,  260 

remedy  for,  when  barred  by  Statute  of  Limitations,  260,  511 

prooi  in  bankruptcy,  in  respect  of,  702,  707,  and  note  (<),  717 

double  proof  for,  745,  749 

assets  brought  in  in,  not  joint  estate,  724 

See  TRUSTEE  ;  TRUSTS 
BROKERS, 

partnership  between  unqualified,  97 

discovery  by,  97 
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BUBBLE  ACT,  THE,  101 

BUILDING  SOCIETIES, 

members  of,  sharing  profits  not  primd  facie  partners,  12,  note  (m) 

BUILDINGS 

on  partnership  property,  360,  331 

BUSINESS, 

of  partnership,  limits  the  authority  of  a  partner  to  act  for  firm,  124e<seg. 
right  to  transact,  301 

unless  otherwise  agreed,  10,  302 
agreement  not  to  carry  on,  436 

when  implied,  442 

specific  performance  of,  437,  and  note  (o) 
vendor  and  purchaser  of,  when  partners,  28 
power  of  partner  to  extend,  137 

to  alter,  815,  316 

untrue  statements  as  to  nature  of,  liability  for,  166 
eifect  of  selling  on  right  to  carry  on,  440,  441 
effect  of  award  disposing  of,  442 
of  partnership,  agreements  as  to,  412 
profits  of  distinct,  how  far  to  be  accounted  for,  310-313 
place  of,  power  of  majority  to  decide  upon,  315 
carried  on  abroad,  income  tax  when  payable  for,  394,  note  (c) 
refusal  to  meet  on  matters  of,  ground  for  dissolution,  581 
hopeless  state  of,  ground  fur  dissolution,  576 

See  GOODWILL 

CALLS, 

proof  for  future,  in  bankruptcy,  708,  note  (M) 

CANCELLATION 

See  RESCISSION  OF  CONTRACT 

CAPACITY  OF  PARTNERS,  71 
infants,  74 
lunatics,  76 
married  women,  77 
corporations,  78 
companies,  78 
aliens,  72 
felons,  73 
outlaws,  73 

CAPIAS.     See  EXECUTION. 

CAPITAL 

generally,  320 

how  distinguished  from  advances,  320 

action  by  one  partner  against  another  for  not  contributing,  563 

of  the  firm,  agreements  as  to,  414 

interest  on,  389 

when  payable  out  by  instalments,  390,  note  (o) 
bequest  of  partners,  what  it  passes,  619 
Increasing  capital,  132,  321 
loss  of,  ground  for  dissolution.  576 
continued  employment  of,  521  ct  seq 
losses  of,  how  shared,  349 
paying  profits  out  of,  394,  note  (e] 
withdrawing,  321 
should  be  money,  415 
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CARRIERS, 

actions  against,  281,  282 
co-partners  need  not  be  joined,  282 
notice  to  one  of  a  firm  of,  effect  of,  143 

CARTS, 

names  on,  evidence  of  partnership,  89 

CERTIFICATE, 

staying  bankrupt's,  until  partnership  accounts  are  taken,  752,  note  (s) 
annulling  adjudication  after  grant  of.  642 
See  BANKRUPTCY  ;  OBDEE  OF  DISCHAEGE 

CESTUI  QUE  TRUST, 

liability  of,  to  indemnify  trustee,  373  et  seq. 
proof  by,  in  bankruptcy  of  trustee,  717 
how  far  right  of  double  proof,  745,  749 
of  partner's  share  not  a  partner,  584 
rights  of,  against  executors  of  deceased  partners,  614 
See.  too,  BEEACH  OF  TEUST 

CHAMBERS.    See  OBIGINATING  SUMMONS 

CHANCERY  DIVISION, 

transfer  of  proceedings  to,  when  necessary,  598 
actions  between  partners  should  be  brought  in,  491 

CHANGE  IN  CONSTITUTION.     See  MAJOEITY 
one  dissentient  can  forbid,  315 

CHANGE  IN  FIRM, 
effect  of,  113 

on  sureties,  117 

on  securities,  117 

on  equitable  mortgages,  119 

on  lien  of  solicitors,  120 

on  actions  by  and  against  it,  284 

as  regards  set-off,  291,  296 

on  property  of  firm,  336 

CHARGE  OF  DEBTS 

on  estate  of  deceased  partner,  effect  of,  260 

CHARITABLE  USES  ACT, 

share  of  partner  in  partnership  assets  within,  348 

CHATTELS  REAL, 

not  within  the  doctrines  of  reputed  ownership,  678 

CHEMISTS  AND  DRUGGISTS, 

partnership  between  unqualified,  98,  note  (I) 

CHEQUES, 

firm  bound  by,  though  drawn  by  one  partner,  133 

if  not  post-dated,  133 

direction  by  partner  to  bankers  not  to  pay,  efirect  of,  133 

of  directors,  133,  note  (d) 
CHOSES  IN  ACTION,  0 

application  of  doctrine  of  reputed  ownership  to,  678 

shares  are,  678,  note  (k) 

debentures  are,  678 

devolve  on  surviving  partners,  341 

CIRCULARS, 

evidence  of  partnership,  89. 
notice  of  dissolution  by,  222,  223 
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CLERGY, 

may  be  partners,  71 

CLERKS, 

notice  to,  effect  on  firm,  143 
sharing  profits,  when  partners,  13 

CLUBS, 

not  partnerships,  50 

can  be  wound  up  under  tbe  Companies  act,  1862,  50,  note  (i) 

need  not  be  registered  under,  50 

liability  of  managers  of,  45 

interference  in  internal  regulations  of  by  Court,  466 

COACH  OWNERS, 

partners  in  profits  only,  13 
liability  of,  for  each  other's  negligence,  149 
for  fodder,  &c.,  179 

CODE  CIVIL, 

definition  of  partnership  in,  2 

COGNOVIT, 

given  by  one  partner,  272 

COLLIERY.     See  MINES 

COLLUSION, 

by  one  partner,  effect  of  as  regards  co-partner,  267,  279 
effect  of,  as  regards  rescission  of  agreements  between  executors  of  de- 
ceased and  surviving  partners,  488 
releases  given  by,  145,  146 

COLONIAL  JUDGMENT, 

does  not  merge  debt  for  which  it  is  obtained,  255,  note  (s) 

COMMENCEMENT, 

of  partnership,  20  et  seq. 

presumptive  date  of,  201  et  seq.,  412 

agreements  as  to,  412 
of  liability  of  partners  for  each  other's  acts,  201  et  seq. 

COMMISSION, 

effect  of  dividing,  between  partners,  28 

of  bankruptcy.     See  BANKKUPTCY 

duty  of  partner  to  account  to  firm  for,  307,  note  (r),  309,  note  (6) 

partners  cannot  charge,  380 

COMMITTEE, 

of  lunatic  partner,  578 

exercising  right  of  pre-emption,  578,  note  (ra) 

COMMON  LAW, 

legality  of  companies  at,  101 

extent  of  liability  of  partners  at,  200 

actions  by  one  partner  against  co-partner,  562,  &c.     See  ACTION 

COMMON  PARTNER.     See  CONNECTED  FIRMS 
actions  between  firms  with,  267,  569 
adjudications  of  bankruptcy  in  cases  where,  638,  641 
creditors  of  firms  with,  how  treated  on  bankruptcy,  696 
proof  of  debts  against  firms  with,  724 

COMMON  STOCK, 

not  essential  to  partnership,  12,  13 
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COMMUNITY 
of  loss,  10 
of  profit,  12.     See  PARTNERSHIP  ;  PROFITS  ;  LOSSES 

COMPANIES. 

distinguished  from  partnerships  and  corporations,  4,  5 

incorporated,  5 

unincorporated,  5 

illegal.     See  ILLEGAL  PARTNERSHIPS 

promoters  of,  not  partners,  23,  24 

subscribers  to  inchoate,  not  partners,  24 

banking.  95,  96,  and  note  (z) 

may  be  partners,  78 

may  be  petitioning  creditors,  633 

when  subject  to  bankruptcy  law,  623 

whether  dissolved  by  bankruptcy  of  members,  649 

proof  of  debts  by,  707 

proof  by  against  estate  of  shareholder,  739 

COMPANIES  ACT,  1862, 

club  need  not  be  registered  under,  50 

may  be  wound  up  under,  50.  note  (t) 

COMPETITION, 

by  one  partner  with  firm  not  allowed,  312 
remedy  of  partners  in  case  of,  312 

COMPENSATION 

for  trouble,  380.     See  CONTRIBUTION 

COMPOSITIONS  IN  BANKKUPTCY, 
generally.  754 

joint,  effect  of,  on  separate  liability,  238 
relation  back  of  trustee's  title  in,  755 
registration  of,  756 

COMPOUND  INTEREST 

in  case  of  bankers  when  payable,  390,  note  (s) 
liability  to  account  for,  531.     See  INTEREST 

COMPROMISE, 

power  of  one  partner  to  bind  firm  by,  136 

CONCEALING  NAME 

and  yet  holding  out,  42 

CONCEALMENT, 

when  a  fraud,  480,  and  note  (»i) 

of  firm  name,  effect  of,  on  doctrine  of  holding  out,  45 

CONDITIONAL 

offer  to  take  shares,  24 

CONDITIONS, 

what  are  precedent  and  what  not,  416 

contracts  of  partnership  on,  20  et  seq. 

in  partnership  articles.     See  ARTICLES  OF  PARTNERSHIP 

CONDUCT 

of  partners,  agreements  as  to,  418 

effect  of  as  regards  rights  of  co-partners,  116,  117,  267 — 270 

See  also  HOLDING  OUT 
misconduct  when  a  ground  for  dissolution,  466,  580.     See  INJUNCTION; 

DISSOLUTION 
of  proceedings,  where  joint  and  separate  creditors  actions,  598,  note  (n) 
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CONFIDENCE, 

destruction  of,  a  ground  for  dissolution,  580 

CONNECTED  FIRMS.     See  COMMON  PARTNER 
actions  between,  267,  569 
notice  to  one  when  notice  to  both,  141 
adjudication  of  bankruptcy  against,  637 
creditors  of,  regarded  as  separate  creditors,  693 
proof  by  one  against  the  other  in  bankruptcy,  724 
double  proof  against,  in  the  event  of  bankruptcy,  748 
action  against,  not  necessarily  multifarious,  603,  604 
liability  of,  on  each  others'  bills,  where  name  is  the  same,  181  et  seq. 

CONSENT 

to  retirement  of  partner  from  firm,  573 
to  transfer  of  share,  363 

necessity  of,  363 

how  given,  364,  365 

CONSIDERATION 

of  a  contract  of  partnership,  63.     Book  I.,  cap.  II. 
of  the  recovery  back  of  premiums,  64 

in  cases  of  fraud,  64 

where  the  consideration  has  failed,  65 

where  no  time  was  fixed  for  the  continuance  of  the  partnership,  66. 
for  discharge  of  old  partner,  242 

CONSOLIDATION.     See  AMALGAMATION 

of  joint  and  separate  estates  in  bankruptcy,  695 
of  proceedings  in  bankruptcy,  638,  643 

CONSTRUCTION 

of  partnership  articles,  406,  et  seq.     See  ARTICLES  OF  PARTNERSHIP 

CONTEMPLATED 

partnerships,  20  et  seq. 

CONTINUATION  OF  PARTNERSHIP,  121  et  seq. 

effect  of,  on  application  of  partnership  articles,  410,  411 
as  regards  the  duration  of  sub-partnership,  122 

CONTINUING  PARTNERS.     See  SURVIVING  PARTNERS 

promise  to  look  to,  effect  qf  on  discharge  of  retired  partner,  242 
treating  as  sole  debtors,  243 

CONTRACTS 

of  loan,  how  distinguished  from  partnerships,  15  and  Add. 
of  partnership,  10  et  seq.    See  PARTNERSHIP 

evidence  of,  80  et  seq. 

how  created  and  how  dissolved,  Book  I.,  and  Book  IV. 

unconcluded,  19 

conditional,  20 

formal,  to  be  drawn  up,  effect  of  on  commencement,  413 

consideration  of.  63 

disabilities  created  by,  116,  624 

proof  of,  80  et  seq. 

duration  of,  121  et  scq.,  413 

rescission  of,  479,  482 

specific  performance  of,  475 

dissolution  of,  570  et  seq.     See  DISSOLUTION 

part  performance  of.  83 

construction  of.     See  ARTICLES  OF  PARTNERSHIP 
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CONTRACTS— continued, 

by  and  with  partners 
liability  on,  176 

when  under  seal,  177,  273 

when  not  under  seal,  177.     See,  too,  BILLS  OF  EXCHANGE  and 

PROMISSORY  NOTES 
when  firm  is  not  named,  178 
not  joint  and  several,  192  et  seq. 

remedy  on  against  assets  of  deceased  partner,  192,  193 
when  confined  to  the  funds  of  the  firm,  201 
conduct  of  one  partner  a  defence,  116,  267,  368 
effect  of  change  of  firm  on,  284 
form  of,  176,  179 
who  to  sue  on,  274,  275 
when  firm  cannot  sue  on,  282 
effect  of  having  had  benefit  of,  189  ct  seq. 
through  an  agent,  who  to  sue  on,  where  there  has  been  a  change 

amongst  the  partners,  286 
power  of  partner  to  enter  into,  134 
power  of  partner  to  vary,  134 
actions  by  or  against  partners  on.     See  ACTIONS 
action  for  breach  of  express,  between  partners,  563 
when  required  to  be  signed,  only  binds  partners  who  sign,  179 
and  torts,  distinction  between,  198,  199 
pending  by  partnership,  how  dealt  with  on  dissolution,  558 
distinct,  double  proof  in  bankruptcy  in  respect  of,  748 
ratification  of,  371,  388 

CONTRIBUTION, 

foundation  of  right  to,  367  et  seq. 
right  to,  excluded  by 
agreement,  369 
fraud,  369 
disobeying  instructions,  370 

application  of  this  doctrine  to  directors,  368,  note  (/ 
gross  negligence,  378,  387 
illegality  of  transaction,  104,  372,  377  '  t 
agent's  right  to  from  his  principal,  369 
self-constituted  agent's  right  to,  372.  373 
trustees'  right  to,  373,  374 
co-owners,  no  right  to,  60 
partners'  right  to 
generally,  369 
in  respect  of 

services  performed  for  firm,  380 

after  dissolution,  381 
in  India,  381 

outlays  and  advances,  381.     See  ALLOWANCES 
debts,  liabilities,  and  losses,  385 

when  attributable  to  one  partner  rather  than  to  another, 

386 

when  attributable  to  one  partner's  misconduct  or  negli- 
gence, 387 

when  attributable  to  acts  done  land  fde,  but  without  au- 
thority, 386 

when  firm  has  adopted  them,  388 
illegal  transactions,  377,  388,  note  (g) 
actions  at  law  between  partners  for,  564,  56(i 
difference  formerly  between  law  and  equity,  as  to,  374  et  seq. 
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CONTRIBUTION— continued. 

as  to  indemnity  before  loss  has  been  sustained,  375.     And  ADD. 

amount  payable  by  each  contributory,  376 

as  to  contribution,  when  some  of  the  contributories  are  insolvent, 

376,  741 

liability  of  estate  of  deceased  partner  to,  211,  262 
between  wrongdoers,  377 
See  INDEMNITY 

CONVERSION 

of  bhare  of  deceased  partner,  when  it  is  bequeathed  for  life,  615,  620 
of  joint  estate  into  separate,  by  partnerships,  and  vice  versa,  334  et  scq., 

697 

agreements  for,  when  not  binding,  698  et  seq. 
if  fraud,  698 
if  executory,  698 

if  lien  of  parties  is  to  continue.  699 
evidence  of,  700 
effect  of  reputed  ownership  on,  700 

holding  out  on,  700 

of  joint  debts  into  separate  and  vice  rersd,  703 

of  partnership  property,  effect  of  fraudulent,  on  right  of  proof  in  bank- 
ruptcy, 724 
of  realty  into  personalty,  343  et  seq. 

in  cases  of  partnership  for  fiscal  purposes,  347,  and  note  (a) 
doctrine  as  to,  does  not  apply  to  co-owners,  347 
may  be  prevented  by  agreement.  346 

CONVEYANCE 

when  act  of  bankruptcy,  631 
See  DEED;  FRAUDULENT  CONVEYANCE 

CONVICTS 

cannot  be  members  of  a  partnership,  71 
administrator  of  property  of,  74 
to  what  extent  disabled,  74 

CO-OWNERS 

not  co-partners.  51 

joint  purchasers  of  goods,  53 

part  owners  sharing  the  produce  of  their  property,  17,  18,  53,  347 

profits,  18,  331 

gross  returns,  18 
when  common  property  to  be  considered  partnership  property,  18,  331 

et  seq. 

co-ownership  and  co-partnership  compared,  52 
doctrine  of  conversion  does  not  apply  to,  347 
of  land,  58,  331-333 
of  mines,  54 

ot  patents,  62  » 

of  copyrights,  62 
of  race-horses,  18,  51 
of  ships,  60.     See  SHIPS 
of  newspaper,  364,  note  (M) 
admissions  of,  128,  note  (?) 
lien  of,  57,  60,  355 
remedies  of,  inter  se,  57-62 
receivers  appointed  for,  when,  548 

CO-OWNERSHIP 

and  co-partnership  compared,  52 
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CO-PARTNERS  AND  CO-PARTNERSHIP, 
See  PARTNERS;  PARTNERSHIP 

COPYRIGIHT, 

registering  in  name  of  partners,  112,  115 
rights  of  co-owners  of,  62 
indivisibility  of,  62,  note  (k) 

CORPORATIONS, 

distinguished  from  partnerships  and  companies,  4 

persons  when,  6,  note  (d) 
may  be  in  partnership  with  individuals,  78 
may  petition  under  Bankruptcy  act,  633 
presuming  to  act  as,  93 
name  of,  may  be  a  trade  mark,  114,  115 

COST  BOOK  MINING  COMPANY, 

shares  in,  how  far  real  estate,  348 

liability  of  shareholders  in,  for  goods  supplied  to  the  mine,  133 
for  money  borrowed,  133 
See,  also,  MIXES 

COSTS, 

costs  of  trustees  in  bankruptcy,  how  paid  as  between  joint  estate,  694 

separate  estates,  694 
of  action  for  dissolution,  517;  on  ground  of  lunacy,  579 

account,  517 
of  administration  action  by  semrate  creditor  paid  in  priority  to  joint 

creditors,  612,  613 

one  partner  bound  to  idemnify  firm  against,  if  he  sues  in  its  name,  271 
indemnifying  trustee  against,  when  solvent  partners  sue,  289 
firm  liable  for,  in  cases  of  breach  of  trust,  161 

CO-SURETIES.     See  SURETIES 

COUNTER-CLAIM, 

what  may  be  set  off  in,  290 

COURT, 

administration  of  deceased  partner's  estate  by,  protects  executors,  594 

COURT  IN  BANKRUPTCY, 

jurisdiction  of,  to  ascertain  share  of  deceased  partner,  649 

COVENANTS, 

liability  of  partners  on,  177 

in  the  case  of  retired  partners,  243 
what  are  joint,  and  what  are  several,  280 
with  one  partner  on  behalf  of  firm,  277 

liability  several  as  well  as  joint,  when.  193,  437,  note  (o),  and  ADDENDA 
actions  by  partners  on,  273 

one  partner  against  another  on,  563 
when  firm  cannot  sue  on,  277 
set-off  in  actions  on,  290  el  seq. 
not  to  carry  on  business,  436,  437,  note  (o) 
not  to  sue, 

partner  may  join  in  suing  notwithstanding,  270 

when  not  equivalent  to  a  release,  237 
to  pay  out  of  funds  of  partnership  only,  effect  of,  201 

CREDIT, 

of  firm,  destruction  of,  not  per  se  a  ground  for  dissolution,  '581 
See  BORROWING  MONEY. 
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CREDITOR, 

meaning  of  the  phrase  a  partner  is  a  creditor  of,  or  a  debtor  to,  his  own 

lirui,  110 

of  firm  riot  a  separate  creditor  of  members,  198,  &c.     See  DEBTS 
joint  and  separate,  who  is,  701  cl  seq. 

secured,  position  of,  in  the  case  of  the  bankruptcy  of  the  debtor,  714,  749 
of  firm  has  no  lien  on  its  property,  334 

petition  by,  for  adjudication  of  bankruptcy  against  partners,  633  et  srq. 
rights  of 

against  partners, 

dormant  partners,    125,    192,   note   (rf),    212.     See  DORMANT 

PARTNERS 
the  estate  of  a  deceased  partner,  594  et  seq. 

See,    also,     DECEASED    PARTNER;    EXECUTORS; 

LIABILITY 

of  a  bankrupt  partner,  729.     See  BANKRUPTCY' 
of  bankrupt  firm,  720,  743 
incoming  partners,  205  et  seq. 

quasi  partners.     See  QUASI  PARTNERSHIP;  HOLDING  OUT 
retired  partners,  223  ft  seq. 

•      See  RETIRED  PARTNER;  LIABILITY 
surviving  partners,  602.     See  SURVIVING  PARTNERS 
effect  of  dissolution  of  partnership  on,  134.  586 
not  affected  by  agreements  between  partners,  239.     See  NOTICE 
of  deceased  partner,  to  an  account,  494 
conflict  of  different  classes  of  creditors,  598 
loss  of  rights  of,  * 

by  payment,  225  et  seq.     See  APPROPRIATION  OF  PAYMENTS 

by  dealings  with  the  continuing,  partners,  242,  253 

by  dealings  with  the  surviving  partners,  229 

by  merger  of  debt,  254  et  seq.,  703 

by  lapse  of  time,    257  et  seq.,    597.     See  LIMITATIONS, 

STATUTE  OF 
by  release,  237 
by  substitution  of  debtors  and  securities,  239  et  seq 

CREDITORS'  DEED,  756 

trustees  of,  not  partners,  30 

assent  of  one  partner  to,  135 

by  partners,  631 

by  one  partner  for  creditors  of  firm,  631 
CRIME, 

partnership  for  sharing  profits  of,  93,  and  note  (n) 

CRIMINAL  LAW, 

remedy  of  one  partner  against  another,  456,  457 

CRIMINAL  PROSECUTION 

of  partner,  ground  for  dissolution,  582 

CROWN, 

prerogative  of,  as  regards  shares,  in  partnership,  340,  583,  note  (t) 
CUSTODY 

of  books  of  firm,  agreements  as  to,  420.     See  BOOKS 
CUSTODY  OF  FIRM, 

misapplication  of  money  in,  consequence  of,  150- -162 
CUSTOMERS, 

allowance  for  treating,  383 

right  to  solicit  old,  440,  and  note  (g) 
See  DISSOLUTION  AND  NOTICE 
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CUSTOMS 

of  merchants  as  to  payment  of  interest,  389 

of  trade,  effect  of  on  reputed  ownership,  677,  note  (y) 

rendering  agent  personally  liable,  177,  note  (m) 

illegal,  unknown  to  principal,  effect  of,  370,  note  (I),  372,  note  (<) 

DAMAGE, 

to  firm,  when  necessary  to  support  action  by  it,  278 

DAMAGES, 

as  to  actions  between  partners  for,  561 

may  be  set  off  against  debts,  658  *. 

what  fraud  sufficient  to  support  an  action  for,  479,  481 

unliquidated  when  not  provable  in  bankruptcy,  707 

action  for  account  not  dismissed  because  plaintiff  entitled  -to,  458 

co-owners  no  right  of  action  for  by  way  of  contribution,  60 

DATE, 

of  dissolution  in  cases  of  lunacy,  579 

misconduct,  579 
other  cases,  572 
See  COMMENCEMENT 

DEALINGS, 

with  one  partner  only,  179 

bond  fide  with  bankrupt  partner,  681 

with  solvent  partners,  671 

by  creditors  with  continuing  partners,  effect  of,  on  rights  against  retired 

partners,  242  et  seq. 
by  one  partner  with  his  co-partners,  305 

DEATH  OF  PARTNER, 

dissolution  of  partnership  by,  590  ex  seq.     See  the  Analysis  of  Con- 
tents, Bk.  IV.  c.  3,  and  infra,   DECEASED  PARTNEE,   EXECUTORS, 
SURVIVING  PARTNERS,  DISSOLUTION 
effect  of,  on  adjudication  of  bankruptcy,  637,  638 
on  right  to  sue,  288 

1.  As  between  partners,  590 

works  dissolution,  590 

return  of  premium  in  case  of,  67 

accounts  on,  514 

position  of  executors  of  deceased  partner,  590,  593 

surviving  partners,  591 

account  of  subsequent  profits,  521  et  aeq.,  592 
making  co-partner  executor,  593 
succession  duty  on,  594 
effect  of  as  regards  goodwill,  443 

2.  As  regards  joint  creditors,  211 

position  of  executors  of  deceased  as  regards  creditors  of  firm,  211,  594 
tabular  view  of  cases  showing  where  estate  of  deceased  partner  discharg- 
ed, and  where  not,  595 — 597 

administration  of  deceased  partner's  estate  by  creditor,  598 
rights  of  joint  and  separate  creditors  contrasted,  598 
form  of  order  for  administration  by  creditor,  600 
personal  liability  of  executors,  593,  604 
liability  of  assets  by  acts  of  testator,  605 
direction  by  will  to  carry  on  trade,  606 
trust  to  carry  on  business,  607 
amount  of  assets  liable,  609 
right  of  creditors  to  stand  in  place  of  executors,  606,  607 
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DEATH  OF  PARTNER— continued. 

3.  As  regards  separate  creditors,  legatees,  &c. 

separate  creditors,  legatees,  &c.,  must  look  to  executors,  610 

surviving  partners  not  proper  parties,  611,  612 

account  between  executor  and  surviving  partner,  613,  614 

arrangements  between  executor  and  surviving  partner,  614 

rights  when  share  of  deceased  not  got  in,  614 

interest  and  profits,  615 

profits  made  since  death,  527,  616 

accounts  of  when  ordered,  616,  617 

when  refused,  617 
executors  continuing  business,  614 
specific  bequests  of  shares,  619 

tenant  for  life  under,  620,  621 
duty  of  executors  to  sell  shares,  620 
loans  by  executors,  618 
executors  becoming  partners,  618 

DEBENTURES, 

not  within  doctrine  of  reputed  ownership,  078 
DEBTOR, 

partner  in  what  sense  debtor  to  firm,  110,  401 
substitution  of,  effect  of  on  liability  of  firm,  239  et  seq. 
DEBTS, 

of  partnership,  effect  of,  on  its  duration,  121 
payment  of,  out  of  assets  of  deceased  partner,  194,  195,  196 
to  one  partner,  134 
after  dissolution,  134 
to  bankrupt  partner,  668 
ot  debt  not  due  to  firm,  134 
by  taking  bill  in  payment,  136 
release  of,  by  one  partner,  135,  137 
receipt  for,  by  one  partner,  135 

by  surviving  partner,  284 
transfer  of,  assent  of  one  partner  to,  135 
one  partner  taking  shares  as  security  for,  141 
one  partner  settling,  136 
promise  by  one  partner  to  pay,  136 
tender  of,  to  one  partner,  136 

liability  of  partners  for.     See  CREDITOR  ;  LIABILITY 
extinction  of  by  doctrine  of  merger,  254  etseq.,  703 

by  payment,  225  et  seq.     See  APPROPRIATION  OF  PAY- 
MENTS 

by  release,  237  et  seq.  See  RELEASE 
by  substitution  of  debtors,  239  d  seq, 
by  lapse  of  time,  257  etseq.,  508,  597.  See  LIMITATION, 

STATUTES  OF 

by  discharge  of  bankrupt,  752 
by  arrest,  238 

of  partnership  when  joint  and  several,  193,  199 
claim  for  against  assets  of  deceased  partner,  192,  193 
set-off  of,  290.     See  SET-OFF 
buying  up,  at  less  than  their  nominal  value,  effect  of 

in  bankruptcy,  663 

assignment  of,  effect  of,  as  regards  set-off,  291 
to  continuing  partners,  450 
may  now  be  made,  285 
assignee  of,  may  sue,  when,  285,  652 

right  of  partner  to  insist  on  payment  of,  351,  352,  and  note  (q) 
*  31   LAW  OF   PARTNERSHIP. 
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DEBTS— continued. 

agreement  by  partner  to  bring  in  good,  417 

guarantee  against,  giving  to  incoming  partner,  418 

agreements  as  to  getting  in,  448 

right  of  solvent  partners  to  get  in,  670,  671 

in  what  cases  new  partner  may  join  in  action  for,  285 

application  of  doctrines  of  reputed  ownership  to,  678,  679 

order  in  which  joint  and  separate  are  paid,  598,  709,  and  note  (z) 

what  are  joint  and  what  are  separate,  701.     See  JOINT  DEBTS 

separate.     See  SEPARATE  DEBTS 

proofs  ot  bankruptcy,  707.     See  BANKRUPTCY 

when  sufficient  to  support  bankruptcy  petition,  634 

vest  in  trustee  in  bankruptcy,  652 

DECEASED  PARTNER, 

actions  against  estate  of,  parties  to,  460 
assignment  of  share  of  by  executors,  450 
administration  of  estate  of 

by  the  surviving  partners,  591 
by  creditors  of  the  firm,  598 

by  the  separate  creditors,  legatees,  or  next-of-kin,  610 
adjustment  of  the  conflicting  rights  of  creditors  in  action  for,  598 

joint  and  separate  creditors,  598 
secured  creditors,  602 
form  of  order  for,  600 
effect  of  judgment  for,  on  right  to  sue  surviving  partner,  195,  603, 

612 

set-off  in,  291  et  seq. 
account  ot  assets  of 

where  they  have  been  improperly  employed  in  trade,  606,  724 
right  to.  by  separate  creditors  and  legatees,  494 
where  share  of  deceased  not  got  in,  614 
appointment  of  a  representative  of,  591 
liability  of  survivors  for  assets  of,  614 
liability  of  estate  of 

to  creditors  of  the  firm,  194,  594 
in  respect  of  what  occurred  before  death,  594 
in  respect  of  what  occurred  after  death,  604 
table  of  cases,  595 — 597 

where  assets  have  been  continued  in  the  partnership  business, 
by  direction  of  deceased,  606  et  seq.,  722 
where  no  direction,  617,  724 
in  case  of  bankruptcy,  722,  note  (g) 
after  judgment  against  the  surviving  partners,  194,  257 
notwithstanding  the  Statute  of  Limitations,  262 
for  torts,  595 
discharge  of  estate  of,  from  debts  of  firm 

by  appropriation  of  payments,  229,     See  APPROPRIATION  OF  PAY- 
MENTS 

by  Statute  of  Limitations,  597 
by  dealings  with  the  surviving  partners,  249,  596 

none  where  dealings  induced  by  fraud,  252 
specific  performance  of  agreements  relative  to  share  of,  432 
executors  of,  may  be  joined  as  defendants  with  survivors,  when,  288,  460, 

598,  603 

rescission  of  contracts  relating  to  his  share,  487,  488,  and  note  (n) 
where  executors  partners,  488 
where  they  are  not,  487 

See  DEATH  ;  EXECUTORS  ;  SURVIVING  PARTNERS 
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DECEIT, 

action  for  damages  for,  162 

distinguished  from  other  actions  based  on  fraud,  163 
See  FBAUD 

DECREE, 

for  dissolution  of  partnership,  516 

in  case  of  lunacy,  577 

for  the  administration  of  the  estate  of  a  deceased  partner,  600 
for  partnership  account,  516 

~See  AOCOUKT  ;  DISSOLUTION  ;  JUDGMENT  ;  OEDER 

DEED, 

one  partner  has  no  authority  to  bind  firm  by,  136,  137 
necessity  of,  to  dissolve  a  partnership  created  by  deed,  572 
not  necessary  to  prove  partnership,  87 
-who  can  sue  on,  177 
effect  of  removing  seal  from,  238 

of  partnership,  general  rules  for  construction  of,  406,  et  seq. 
power  to  vary,  409 

DEFENCE, 

to  actions  by  partners,  founded  on  conduct  of  one  partner,  116,  117 

alteration  in  the  law  as  to,  by  the  Judicature  acts,  267  et  seq. 
to  actions  for  an  account  and  discovery,  506 

accord  and  satisfaction,  515 

account  stated,  512 

award,  514 

denial  of  partnership,  507 

payment,  515 

release,  516 

Statute  of  Limitations,  508  , 

laches,  466  et  seq. 

illegality,  105 

waiver,  516 

DEFINITIONS 

of  partnership,  2  et  aeq. 

DELAY 

of  plaintiff,  when  a  bar  to  relief,  467.     See  LACHES;   LIMITATION, 
STATUTE  OF  • 

DEMURRER, 

laches  could  not  be  taken  advantage  of  by,  475 

DENIAL  OF  PARTNERSHIP, 

effect  of,  in  action  for  account  and  discovery,  506 

as  regards  the  appointment  of  receiver,  552 

DEPOSIT  OF  DOCUMENTS, 

effect  of  as  regards  the  doctrines  of  reputed  ownership,  678.     See  EQUIT- 
ABLE MORTGAGES 

DESTRUCTION  OF  ACCOUNTS, 

consequence  of,  in  taking  accounts,  405 

DEVASTAVIT, 

by  executor,  proof  for,  738,  note  (.;') 

DEVISEES, 

of  land  and  trade  carried  on  on  it,  how  far  partners,  332,  333 
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DEVOLUTION, 

of  partnership  property,  341 
legal  estate  in  land,  341 
choses  in  action,  341 
chattels,  342 
goodwill,  342 

DIRECTION, 

by  deceased  partner  to  carry  on  trade,  effect  of,  610 

DIRECTORS, 

liability  of,  for  work,  &c.,  done  by  their  authority,  45 
cheques  drawn  by,  133,  note  (d) 
right  of,  to  contribution,  375 

DISABILITIES, 

of  partners,  116,  117,  268 
under  Bankruptcy  law,  624 

DISCHARGE. 

by  one  partner,  effect  of,  135 

from  liability.     See  LIABILITY. 

of  bankrupt.     See  CERTIFICATE  AND  ORDER  OF  DISCHARGE 

DISCLAIMER, 

by  trustee  of  bankrupt's  onerous  property,  651 

DISCLOSURE, 

duty  of  partner  to  make,  to  co-partners,  305  et  seq.,  306 

DISCOVERY.     See  INSPECTION 

of  partners  where  name  of  firm  is  used,  265 

right  of  partner  to,  501 

in  actions  for  account,  404,  501 

defences  to  actions  for,  506 

accord  and  satisfaction,  515 

account  stated,  512 

award,  514 

waiver,  516 

denial  of  partnership,  507 

release,  516 

Statute  of  Limitations,  508 

laches,  466 

illegality,  102 

where  right  to  depends  upon  a  preliminary  question,  507,  508 
by  unlicensed  brokers,  97 
DISCRETION, 

power  of  partner  to  act  on  his  own,  127 
as  to  joining  firm,  20,  433,  555.  See  OPTION 
of  court 

as  to  interfering  between  partners,  464  et  seq. 
See,  also,  INJUNCTION  ;  SPECIFIC  PERFORMANCE 
DISPUTES 

between  partners,  &c.,  mode  of  settling,  313.     See  MAJORITY 

where  they  relate  to  ordinary  business,  314 

where  they  relate  to  a  change  in  the  nature  of  the  business,  315 

all  partners  entitled  to  be  heard,  315 

as  to  internal  matters,  courts  do  not  interfere,  466 
DISSENTIENTS, 

powers  of,  315.     See  MAJORITY 

retirement  of,  317 

offer  of  indemnity  to,  318 
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DISSOLUTION, 

actions  for,  461,  491  et  seq. 
parties  to,  459  et  seq. 
next  friend  of  lunatic  may  bring,  579 
should  be  brought  in  Chancery  Divison,  491 
how  statement  of  claims  should  be  framed,  491 
where  partnership  is  at  will,  491 
where  partnership  may  be  wound  up  under  the  Companies  act, 

491 
not  seeking,  rule  as  to  granting  relief  in,  464  et  seq. 

parties  to,  462,  463 
for  share  of  assets  after  a,  569 
causes  of  570  et  seq. 

will  of  any  partner,  571 

unless  no  right  of,  under  agreement,  10,  note  (e) 
impossibility  of  going  on,  owing  to 

the  hopeless  state  of  the  partnership  business,  576 
the  lunacy  of  one  of  the  partners,  577 
misconduct,  &c.,  580 

death,  586  et  seq.    See  DECEASED  PARTNER 
retirement,  573 
expulsion,  574 
transfer  of  interest,  583,  viz. 

by  the  assignment  by  one  partner  of  his  share  in  the  partner- 
ship, 363,  583 
by  the  taking  of  a  share  in  execution  under  &fi.  fa.,  359,  and 

'  note  (rf),  583 
by  bankruptcy,  577,  583.     See  BANKRUPTCY 

of  one  partner,  649,  666 
formerly  by  marriage  of  female  partner,  583 
the  occurrence  of  some  event  which  renders  the  continuance  of  the 

partnership  illegal,  585 
war,  585 
notice  of 

importance  of  giving,  213,  214 
each  partner  has  a  right  to  give,  214 
how  to  be  given,  222 
what  amounts  to,  221  et  seq. ,  571 

insufficient  notice  of,  426 
effect  of,  215 

as  regards  the  doctrines  of  reputed  ownership.  680 
as  regards  future  acts,  210  et  seq. 
injunction  against  circulating,  539 
time  from  which  dates,  572 
in  case  of  lunacy,  579 
in  case  of  misconduct,  582,  583 
consequence  of,  586 

as  regards  past  acts,  240 

future  acts,  210 

return  of  premium,  65.     See  PREMIUM  ' 
apportionment  of  premium,  64  et  seq. 
'  lien  of  solicitors,  120 
actions  by  and  against  the  firm,  284 
getting  in  debts,  448,  669 
conversion  of  joint  into  separate  property,  336 
creditors,  586 

when  they  agree  to  look  for  payment  to  continuing 

partners  only,  241 
partners,  587 
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DISSOLUTION— continued. 

right  to  carry  on  business,  437 

bills  endorsed  after,  213,  214,  673 

torts,  214 

property  acquired  after,  326 

articles,  410 

pending  contracts,  558 

payment  for  services  rendered  after,  381 
how  far  a  partnership  continues  after,  217 
deed  not  necessary  on,  572 

award  on  submission  of  all  matters  in  difference,  426 
agreements  as  to,  425,     See  ARTICLES  OF  PARTNERSHIP  • 
driving  a  partner  to,  497,  575 
provision  for,  in  case  of  insolvency,  425 
injunctions  in  actions  for,  491,  541.     See  INJUNCTIONS 
rescission  of  agreements  made  on,  448 

receivers,  appointment  of  in  actions  for,  547  el  seq.     See  RECEIVER 
accounts  on,  421,  518  et  seq. 
account  without,  494  et  seq.     See  ACCOUNT 

of  profits  since,  326,  521 
sale  of  partnership  property  on,  555 
valuation  of  share  on,  429 

stamp  on  assignment  by  outgoing  partner,  450 
clauses  in  deeds  as  to,  425 

part  payment  by  continuing  partner  after,  effect  of,  263 
of  company  by  bankruptcy  of  shareholder,  649 

DISTANCES, 

measurement  of  437,  note  (o) 

DISTINCT  CONTRACTS, 

double  proof  in  respect  of,  748 

DISTINCT  TRADES, 

effect  of  carrying  on  as  regards  proof  in  bankinptcy 
by  a  separate  estate  against  a  joint  estate,  725 
by  a  joint  estate  against  a  separate  estate,  736 
by  a  creditor  in  both  trades,  747,  748 

DISTRESS 

in  name  of  firm,  137 

on  partnership  goods  for  rent  due  from  partners  separately  ;  see  ex  parte 
Parke,  18  Eq.  381 

DIVIDENDS, 

payment  of,  out  of  capital,  394,  note  (e) 
apportionment  of,  621 
declaration  of,  in  bankruptcy,  693 
See  PROFTS 

DIXON, 

his  definition  of  partnership,  2 

DOCUMENTS, 

proof  of  partnership  by  informal,  85 

production  and  inspection  of,  in  actions,  501.      See  PRODUCTION  OF 

DOCUMENTS 
DOMAT, 

his  definition  of  partnership,  2 
DOMICIL, 

of  partners,  72 

effect  of,  on  partnership  in  case  of  war,  72,  73 
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DOORS, 

names  on,  evidence  of  partnership,  89 

DORMANT  PARTNER, 

liabilities  of,  16,  125,  192,  note  (rf) 
on  written  contract,  178 

on  contracts  in  which  he  is  not  named,  45,  212,  275,  note  (s) 
authority  of,  125 

position  of,  and  that  of  mere  lender  compared,  16 
who  is  not,  212,  note  (k) 
effect  of  retirement  of,  212 

where  continues  to  hold  himself  out,  216 
notice  of  retirement  of,  when  necessary,  213 

discharge  of,  by  doctrine  of  appropriation  of  payments,  229.     See  LIA- 
BILITY 

by  substitution  of  debtors,  difficulties  of,  245 
when  to  sue  with  others,  276 
actions  against,  281 
set-off  in  actions  by  and  against,  294 
may  be  made  bankrupt,  633 
may  be  included  in  joint  adjudication,  631 
how  affected  by  doctrines  of  reputed  ownership,  689 

when  dead,  691 

how  affected  by  judgment  against  co -partners,  255,  note  (s).     And  AD- 
DENDA 

DOUBLE  PROOF, 

by  principal  and  surety,  effect  of,  719 

rule  against,  719,  743 
.          when  allowed,  747 

election  in  case  of,  743 

when  creditor  holds  security,  749 

DRAFT 

of  agreement  evidence  of  partnership,  89 


DURATION 

of  partnership,  121  et  seq.     See  DISSOLUTION 
agreements  as  to,  413 
after  dissolution,  217 

effect  of,  on  partnership  articles,  410 
effect  of  taking  lease,  121 

outstanding  debts,  121 
after  term  has  expired,  122 
implied  terms  of,  122 
of  liability,  201  et  seq.     See  LIABILITY 
commencemeat  of  liability,  201 

of  firm  for  acts  of  incoming  partner,  202,  203 
of  incoming  partner  for  acts  of  firm,  205 — 207 
of  promoters  of  companies,  45,  206 
termination  of  liability,  210 
as  to  future  acts,  210 
by  death,  211 

by  bankruptcy,  212.     See  BANKRUPTCY 
by  retirement  of  dormant  partner,  212 
by  dissolution  of  partnership,  213 
as  to  pa.-'t  acts,  223 
by  payment,  225 
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DURATION— continued. 

release,  237 

substitution  of  debtors  and  securities,  239 
merger,  254 
lapse  of  time,  257 
DUTIES 

of  partners  generally.     See  ANALYSIS  OF  CONTEXTS,  BK.  Ill, 
inter  se,  303,  304 

not  all  to  be  found  in  partnership  articles,  406  , 

See  also  PARTNERS 

EJECTMENT, 

by  partners,  279 

by  one  partner  against  another,  328,  note  (<),  562 

by  one  co-owner  against  another,  58 

ELECTION, 

formerly  between  action  and  proof  in  bankruptcy,  718 

between  proof  against  joint  or  separate  estates,  743 

when  made  conclusive,  745 

when  not  deemed  to  have  been  made,  746 

by  petitioning  creditor,  747 

ELECTION,  PARLIAMENTARY, 

right  of  partner  to  vote  at,  in  respect  of  partnership  property,  348 

EMBEZZLEMENT 

by  servants  sharing  profits,  13,  note  (r),  457,  note  (a) 
by  partner,  457 

ENEMY, 

partnership  for  trading  with,  illegal,  73,  92 

ENGRAVINGS, 

registration  of,  under  name  of  firm,  113 

EQUALITY 

of  shares  in  partnership,  348,  349 

of  profit  and  loss  but  not  of  capital,  403 

EQUITABLE  MORTGAGES 

for  advances,  effect  of  change  of  firm  on,  119,  120 
given  by  one  partner  on  behalf  of  firm,  140 
may  be  created  or  extended  by  parol,  119,  120.  715 
how  they  affect  right  to  prove  in  bankruptcy,  714 

observations  on,  715 
how  affected  by  doctrine  of  reputed  ownership,  678 

EQUITY, 

differences  between  rules  of  law  and,  as  regards  contribution  and  indem- 
nity, 374 

difference  between  rules  of,  and  bankruptcy  as  regards  secured  creditors, 
602 

remedy  in,  in  respect  of  money  of  which  the  benefit  has  been  had,  191 

EQUITIES  OF  REDEMPTION 

not  within  doctrine  of  reputed  ownership,  678 

ESTATE 

of  deceased  partner.     See  DEATH  ;  DECEASED  PARTNER  ;  EXECUTORS 
of  bankrupts.     See  BANKRUPTCY. 

ESTOPPEL 

by  holding  oneself  out  as  partner,  40 
discharge  of  retired  partner  by,  '249 
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EVICTION, 

annuity  payable  until,  436 
See  EJECTMENT 

EVIDENCE 

that  a  person  is  a  partner  or  quasi  partner,  80  et  scq.     Bk.  I.,  cap.  4. 
what  has  to  be   proved,  83 
usual  means  of  proof,  84.  89,  90 

effect  of  the  Statute  of  frauds,  80 

•where  there  is  no  writing,  80,  84 

acts  of  alleged  co-partner,  85 

admissions,  87 

articles  of  partnership  need  not  be  proved,  87 

of  future  partnership,  80 

retrospective  articles,  88 
of  lunacy,  578 

upon  which  partnership  accounts  are  taken,  536 
partnership  books,  536 
banker's  books,  537,  note  (t) 

See,  also,  LIABILITY  ;  PKOOF  OF  DEBTS  ;  NOTICE 

EXCISE  LAWS, 

illegality  of  partnerships  infringing,  95,  99,  note  (s) 
effect  of  breach  of,  by  one  partner,  149 
contribution  in  case  of  breach  of,  378 

EXCLUSION 

from  management  of  partnership  business,  301 

agreements  as  to,  10,  302 

injunction  in  case  of,  543 

receiver  in  case  of,  551 

account  in  case  of,  496 
from  share  of  profits,  395 

EXECUTION 

against  a  partner  for  a  separate  debt,  356 

duty  of  the  sheriff,  356 

sheriff  seizes  the  partnership  property,  356.  357 

sale  of  execution  debtor's  share,  358 
may  be  by  private  contract,  358 

rights  of  the  other  partners,  358 

interpleader  by  sheriff,  358,  note  (q\  362 

since  the  Judicature  acts,  361  ;  form  of  order,  see  Seton  on  Decrees, 
1214,  edition  4 

action  against  sheriff  by  solvent  partner,  568 

position  of  the  purchaser  from  the  sheriff,  358 

position  of  the  execution  debtor,  359 
creditor,  361 

purchase  of  interest  by  his  co-partners,  360 

dissolution  of  partnership  by,  359,  note  (d),  583 

injunction  in  cases  of,  359 

receiver  in  cases  of,  359 
against  partners  for  their  joint  debts,  298  et  seq. 

against  whom  it  may  issue  when  judgment  against  firm,  299,  300 

against  what  property.  300 

where  there  is  a  receiver,  300,  554 

where  alleged  debtor  abroad,  300,  note  (/) 
benefit  of  belonging  to  trustee  in  bankruptcy,  654.  675 
when  levied  by  seizure  and  sale  not  in  valid  as  act  of  bankruptcy,  665,  675 
seizure  by  sheriff  protects  creditor,  709,  note  (b) 
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EXECUTION  CREDITOR, 

conflicting  rights  of,  and  trustee  in  bankruptcy,  674 
See  EXECUTION 

EXECUTORS, 

of  a  deceased  partner 

do  not  become  partners,  590 

unless  express  agreement  to  that  effect,  590 
liabilities  of,  591 

to  surviving  partners,  591 

to  creditors  of  the  firm,  594  ft  scq. ,  604 

as  regards  what  occurred  in  the  lifetime  of  the  testator,  594, 

595,  603 

as  regards  what  has  occurred  since  the  testator's  death,  604 
by  sharing  profits  with  surviving  partners,  604,  note  (/) 
by  carrying  on  business  with  the  assets  of  their  testator,  604 

et  scq. 

where  direction  to  carry  on  trade,  606 
trust  to  carry  on  business,  607 
liability  to  be  made  bankrupt,  593 

to  the  separate  creditors,  legatees,  and  next  of  kin  of  the  deceased,  610 
where  partnership  was  illegal,  108 

the  assets  of  the  deceased  are  not  got  in,  614 
they  are  the  surviving  partners,  528  et  seq.,  614 
they  enter  the  firm,  618 
wilful  default,  612 

duty  of,  to  convert  share  into  money,  593,  620 

rescission  of  contracts  between  executors  and  surviving  partners.  487  et  seq. 
effect  of  part-payment  by,  as  regards  the  Statute  of  Limitations,  262 
injunction  against,  542 
account,  stated  with.  613 
actions  by  and  against,  288,  461,  612 

parties  to,  288,  461,  612 
allowances  to,  in  India,  381 
illegality  set  up  by,  108 
loans  by,  to  surviving  partners,  615,  618 
receiver  appointed  against,  548 

cannot  prove  in  bankruptcy  against  surviving  partners,  when,  722 
rights  of 

as  regards  surviving  partners,  591 

where  they  are  surviving  partners,  593,  614 

to  interfere  with  surviving  partners,  594 

to  account,  493,  591 

to  compel  proper  appropriation  of  payments,  591 

to  have  the  assets  sold,  592,  593,  620 

as  regards  good-will,  443,  592 

to  account  of  profits  made  since  their  testator's  death,  521  et  w<?., 

592,  616  et  seq. 

to  compensation  for  trouble,  592 
to  indemnity,  594,  607 
extent  of  indemnity,  609 

to  retain  balance  due  on  the  partnership  account,  490 
agreement  with,  is  with  those  who  prove,  19,  note  (z) 
See  DEATH;  DECEASED  PARTXEK 

EXECUTORY  AGREEMENT 

not  sufficient  to  convert  joint  into  separate  estate,  337,  698 

EXPELLED  PARTNER.     See  EXPULSION 
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EXPENSES 

of  forming  company,  liability  of  promoters  for,  385 

of  trustee  in  bankruptcy  when  paid  out  of  joint  estate,  694,  720,  note  (r) 

separate  estates,  694 
of  managing  partner,  380,  and  note  (n) 
right  of  partner  to  charge  for,  381,  382,  note  (y) 
no  allowance  in  respect  of,  unless  actually  incurred,  384 
to  be  charged  to  the  firm,  agreements  as  to,  418 
action  between  partners  for  not  contributing  to,  564 

See,  also,  CONTRIBUTION 

EXPULSION 

of  partner,  574 

exercise  of  powers  of,  411,  426,  427,  575 
provisions  in  articles  as  to,  426,  427 
agreements  made  on,  when  void,  486,  487 

EXTENSION  OF  BUSINESS, 

power  of  partners  as  to,  137,  315  et  seq. 

EXTENT, 

sale  of  share  under,  340 

EXTRAORDINARY  NECESSITY, 

power  of  one  partner  to  bind  firm  in  cases  of,  126 
See  IMPLIED  POWERS 

FACTORS'  ACTS,  140,  141 

FALSE  ACCOUNTS 

rendered  by  one  partner,  165.     See  ACCOUNTS 

FALSE  STATEMENTS, 

rescission  of  contract  for,  &c.,  479,  482.     See  FRAUD 
by  one  partner,  liability  of  firm  for,  162  et  seq. 
actions  for,  481 

FARMERS, 

accounts  between,  59 

sharing  profits  when  partners,  332,  333 

one  of  a  firm  of,  has  no  power  to  bind  others  by  bills,  131 

FELONS, 

partners  who  are,  73,  74 
partnership  between,  93,  note  (n) 

FI.  FA. 

sale  of  partner's  share  under,  340,  356  el  seq. 
dissolves  the  partnership,  583 
See  EXECUTION 

FIRM, 

mercantile  .and  legal  view  of,  110  et  seq. 

consequence  of  difference,  112 

in  what  sense  a  debtor  to  or  creditor  of  its  own  members,  110,  401 
name  of,  112.     See  NAME 

should  be  expressed  in  the  articles,  413 

partners  may  be  registered  as  shareholders  in,  112 

as  owners  of  copyright,  112,  113 
a  trade  mark,  114 
mistakes  in,  115 

how  described  in  legal  instruments,  112 
each  partner  the  agent  of,  124.     See  IMPLIED  POWERS 
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FIRM — con  tin  ued. 

actions  by  and  against 

general  remarks  on,  115,  273 

may  be  brought  in  name  of,  112,  265.     See  ACTION 

formerly  could  not  sue  or  be  sued  by  one  of  its  o\vn  members,  115 

at  law,  by  another  firm,  if  one  partner  was 

common  to  both,  115,  116 
conduct  of  one  partner  when  a  defence  to  an  action  by  him  and  his 

co-partners,  116,  117 
legacy  to,  113 

advances  to,  by  trustees,  113 

ma}r  act  in  bankruptcy  by  one  of  its  members,  624 
proof  of  debts  due  to,  707 
changes  in,  effect  of,  113,  117.     See  CHANGES 
as  regards  set-off,  297 

sureties  and  securities,  117,  118 
equitable  mortgages,  119 
solicitors'  lien,  120 
actions,  284 
two  firms 

with  common  partners.     See  CONNECTED  FIRM;  COMMON  PAETNEB 
actions  between,  115,  116 

proof  in  bankruptcy  when  one  contains  another,  726 
with  same  name,  liabilities  of  on  each  other's  bills,  181 
See  PAETNEESHIP;  DISSOLUTION 

FIXTURES 

not  within  the  reputed  ownership  clause  in  the  Bankrupt  acts,  678 

FOLLOWING 

trust  money,  162,  521  et  seq. 

FOREIGN  BANKRUPTCY 

effect  of,  on  proof  of  debts  in  England,  719 

FOREIGN  CONTRACTS 

remedy  on,  barred  by  the  Statute  of  Limitations,  259 

FOREIGN  DEBTOR. 

execution  on  judgment,  in  case  of,  300,  note  (/) 

FOREIGN  FIRM, 

service  of  writ  on,  266,  note  (o) 

income  tax,  when  payable  by,  394,  note  (c) 

liability  of,  to  Bankruptcy  law,  624,  note  (n) 

See  ALIEN 
FOREIGN  PRINCIPALS, 

agents  for,  contract  as  principals,  275,  note  (s) 

FORGERY 

by  one  partner,  liability  of  firm  in  case  of,  155.     And  ADDENDA 

FORM  OF  CONTRACT, 

effect  of  on  liability  of  partners,  176  el  seq. 
FORMS 

of  judgments  for  account,  517,  and  note  (») 

of  order  when  sheriff  seizes,  362.     See  Seton  on  Decrees,  1214,  edition  4 
FRAUDS.  STATUTE  OF, 

effect  of,  on  contracts  of  partnership,  80 
as  regards  guarantees,  138 
excluded  by  part  performance,  81,  83 

share  in  partnership  not  within,  348 
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FRAUD, 

liability  for  joint  and  several,  198,  702 
actions  to  rescind  contracts  on  the  ground  of,  482  ct  seq. 
where  a  third  party  intervenes,  480,  490 
where  fraud  did  not  induce  the  contract,  481 
how  lost,  490 

actions  for  deceit,  and  other  actions  based  on,  163,  479  et  seq. 
parties  to  actions  relating  to,  284,  461 

principal  not  bound  by  contract  which  is  known  to  be  a  fraud,  148,  149 
concealment  when  a,  480,  and  note  (»») 
bad  bargains  upheld,  there  being  no  fraud,  485 
reopening  accounts  for,  513 
release  set  aside  for,  145,  146 
bargains  between  outgoing  and  continuing  partners  set  aside  for,  486 

with  the  executors  of  a  deceased  partner  set  aside  for,  487  et  seq. 
on  faith  of  fraudulent  accounts  set  aside,  486 
effect  of,  on  right  to  contribution,  369 
on  person  holding  himself  out  as  partner,  effect  of,  on  his  liability  to 

creditors,  41 

right  of  proof  in  respect  of,  702 
whether  double  proof  allowed,  745,  749 

by  one  partner  on  another,  effect  of,  on  right  to  prove  in  bankruptcy 
against  joint  estate,  724 

separate  estates,  733-739 
on  creditors,  by  retiring  from 'insolvent  firm,  573 

by  converting  joint  into  separate  property,  338,  698 
appointment  of  receiver  in  cases  of,  551 
recovery  of  premiums  in  cases  of,  64 
Statute  of  Limitations  in  cases  of,  259,  260 

concealed,  259,  511 

of  creditor,  effect  of,  as  regards  his  rights  against  retired  partner.  249 
of  one  partner,  liability  of  firm  for,  149,  160 

effect  of,  on  actions  by  firm  269 
of  firm,  liability  of  firm  in  case  of,  150  et  seq. 
of  agent,  liability  of  principal  for,  147 
of  infant,  75 

liability  of  estate  of  deceased  partner  for,  596 
estate  of  deceased  partner  not  released  by  dealings  with  survivors  where 

there  has  been,  252,  253 
effect  of,  on  agreements  between  partners  changing  joint  into  separate 

estate  and  vice  rerw,  338,  698 
inducing  person  to  join  a  firm,  167,  482 
on  incoming  partners,  173 
effect  of,  on  doctrine  of  appropriation  of  payments,  235,  236 

discharge  of  the  estate  of  a  deceased  partner,  250 
partnership  formed  by,  no  defence  to  creditors,  103 
ground  of  dissolution,  580 
partnership  articles  construed  so  as  to  avoid,  406 

FRAUDULENT  ACCOUNTS, 

reopening,  487 

bargains  on  the  faith  of,  set  aside,  486 
FRAUDULENT  CONVEYANCES, 

are  acts  of  bankruptcy,  627,  628 

for  present  consideration,  629 

may  be  set  aside  after  lapse  of  three  months,  631 
FRAUDULENT  PREFERENCE,  628,  630,  653 

trustee  in  bankiuptcy  may  disaffirm,  269,  653 

by  trustees,  630 


862  INDEX. 

[The  paging  refers  to  the  [*]  pages.] 
FRAUDULENT  STATEMENTS 

of  one  partner,  liability  of  firm  for,  162  et  seq. 
actions  for,  481 

as  to  solvency  of  another  do  not  bind  partner  unless  written,  138,  165 
as  to  authority,  481,  note  (p) 
See  FBAUD. 

FREIGHT,  lien  on,  355 

FRIENDLY  SOCIETIES 

not  partnerships,  50,  note  (j) 

action  against  member  of,  for  money  belonging  to,  568,  note  (I) 

criminal  prosecution  of  members,  457,  note  (a) 

trustee  of,  may  petition  against  member  for  debt,  634 

FURNITURE, 

of  partners,  to  whom  it  belongs  in  the  event  of  bankruptcy,  684,  note  (r) 
office,  may  belong  to  one  partner  only,  329 

FUTURE  ADVANCES, 

securities  for,  effect  of  doctrines  of  merger  on,  256 
See  CAPITAL 

FUTURE  PARTNERSHIPS,  20  et  seq.  412 
Statute  of  Frauds,  effect  of,  on,  80 

GAIN, 

partnerships  not  having  gain  for  their  object,  2,  4,  note  (<),  50 

GAZETTE, 

partner  ordered  to  sign  advertisement  of  dissolution  for  insertion  in,  214 
notice  of  dissolution  in,  effect  of,  222 
See  ADVERTISEMENTS 

GENERAL 

and  particular  partnerships,  50 
powers  restricted  by  object,  407 

GOODS, 

actions  between  partners  relating  to,  560,  568 

liability  of  partners  for  goods  supplied  before  commencement  of  part- 
nership, 204 

pledge  of,  by  one  partner  when  binding  on  firm,  140 
purchases  of,  by  one  partner  on  credit  of  firm,  144 
return  of,  by  one  partner  when  binding  on  firm,  144 
sale  of,  by  one  partner  when  binding  on  firm,  146 

by  solvent  partner  when  binding  on  trustee  of  bankrupt  partner, 

568,  671 
held  for  special  purpose,  not  within  reputed  ownership  clause,  683 

GOODS  AND  CHATTELS, 

what  are,  within  the  meaning  of  the  rule  as  to  reputed  ownership,  678 

GOOD  DEBTS, 

agreement  as  to  bringing  in,  417 

GOOD  FAITH 

required  from  partners,  303  et  seq. 
agreement  to  observe,  418 

See  FRAUD  ;  HONOUR 

GOOD-WILL 

nature  of,  439 

is  partnership  property,  327,  443 

sale  of,  for  share  in  profits  of  business,  36,  37 
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GOOD-WILL— continued. 

sale  of,  as  a  going  concern,  558 

by  trustees  of  bankrupt  partner,  652 

effect  of  en  right  of  vernier  to  carry  on  the  business  sold,  444,  558 
carries  right  to  use  old  firm  name,  446 
valuation  of,  447 
in  case  of  death,  443 

retirement  of  one  partner,  444 
in  connection  with  use  of  name,  444 

trade-mark,  114,  447 
agreements  as  to  paying  for,  415,  447 
property  within  meaning  of  Stamp  Acts,  439,  note  (a) 
legatee  of,  619 

duty  to  preserve,  443,  note  (q) 
how  far  it  survives,  342 

GROSS  PROFITS 

and  net  profits,  distinction  between  sharing,  7 

GROSS  RETURNS, 

distinction  between  sharing  profits  and  gross  returns,  8,  17 
sharing  does  not  constitute  partnership,  8,  17 
persons  who  share,  not  </«rts«-partners,  29 
co-owners  sharing,  not  partners,  18 

GUARANTEE 

against  debts  given  to  incoming  partner,  418 
power  of  one  partner  to  bind  firm  by,  138 
ratification  of,  by  firm,  138 
as  to  solvency  when  required  to  be  written,  138,  165 

only  binds  parties  who  sign,  138 
joint  and  several,  179,  note  (v) 

HIGHER  NATURE 

extinction  of  debts  by  taking  securities  of,  255,  703 

HIGHWAYMEN, 

partnerships  between,  93,  note  (n) 

HOLDING  OUT 

as  partner,  40  et  seq.     See  Qu AST-PARTNERSHIP 

meaning  of  phrase,  42 

what  constitutes  42 

instances  of,  44 

but  not  to  plaintiff,  43 

sufficient  proof  of  quasi-partnership,  83 

by  not  preventing  use  of  name,  43 

by  signing  prospectus,  44 

where  firm  name  does  not  disclose  who  partners  are,  45,  46 

injunction  to  restrain,  544 

after  retirement  or  dissolution,  217,  note  (h) 

by  one  partner  as  being  solely  concerned  in  a  contract,  effect  of,  179.  277 
effect  of  on  proof  in  competition  with  separate  creditors,  742,  note  (6) 
doctrine  of,  does  not  render  the  estate  of  deceased  partner  liable  to  third 

-parties,  605 

effect  of,  as  regards  doctrine  of  reputed  ownership,  700 
effect  of  doctrine  of,  as  regards  torts,  47 
by  infant,  74 

after  coming  of  age,  73 
by  retiring  partner,  45,  216 

by  continuing  partners  of  bankrupt  co-partner,  212,  667 
by  surviving  partner,  46 
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HOLDING  OUT— continued 

by  promoters  of  company,  45 
by  married  woman,  77 
limit  of  doctrine  of,  47 
joint  liability  in  case  of,  197 

HONOUR, 

high  standard  of,  requisite  among  partners,  303 

those  about  to  become  partners,  303 
those  who  have  ceased  to  be  partners, 
303 

See  FEAUD  ;  GOOD  FAITH 

HOUSES 

built  bj*  one  partner  on  partnership  property,  when  joint  estate,  330,  331 

HUSBAND 

of  partner,  liability  of,  78 

and  wife  partners  liability  of  in  bankruptcy,  78,  691,  note  (6),  730 
See  MARRIED  WOMAN* 

IDIOCY, 

dissolution  on.  577.     See  LUNACY 

IDIOTS, 

partners  who  are,  76.     See  LUNATICS 

IGNORANCE 

of  one  partner,  effect  of,  on  rights  of  firm,  142.     See  NOTICE 
of  firm,  effect  of, 

in  case  of  misapplication  of  money  by  one  partner,  151  et  seq. 

in  other  cases,  172 

ILLEGAL  ACTS, 

injunction  to  restrain.     See  INJUNCTION* 
contribution  in  respect  of,  377 

ILLEGAL  PARTNERSHIPS,  Book  I.,  cap.  5 
what  partnerships  are  illegal,  91  et  seq. 
on  general  grounds,  92 — 94 
by  particular  statutes,  95  et  seq. 
attorniesand  solicitors.  95,  100 
bankers,  95,  97 
brokers,  97 
insurers,  97 

medical  practitioners,  98 
newspaper  proprietors,  99 
patentees,  99 
pawnbrokers,  99 
theatre  managers,  101 

unincorporated  companies  with  transferable  shares.  101 
unregistered  partnerships,  101 
consequences  of  illegality,  102,  585 

as  regards  the  right  to  recover  back  subscriptions,  106 
actions  for  account,  105 
actions  by  and  against,  103  et  seq. 
contribution,  104,  377,  378 
waiver  of  illegality,  104 
illegality  a  defence,  105, 106 

when  not  a  defence,  106 
set  up  by  executors,  106 
never  presumed,  91 
concealed  illegality,  106 
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ILLEGAL  PARTNERSHIPS— continued. 

members  of,  have  no  lien,  355 

illegality  of  partnership  business,  a  cause  of  dissolution  of  partnership, 
585 

appointment  of  receiver  in  case  of,  552 

members  of,  liable  to  indictment,  109 
ILLEGAL  TEUSTS,  108 

actions  for  execution  of,  108 
ILLNESS 

of  partner,  when  a  ground  for  dissolution,  578 

IMPLIED  POWERS,  Book  II.,  cap.  1,  sees.  1  and  2 
of  partners,  124—128 
as  regards 

accounts,  128 

actions,  271,  272 

admissions,  128 

agents,  129 

arbitration,  129,  272 

banking  account,  129 

bills  and  notes,  129  et  seq. 

bonds,  131,  136,  137 

borrowing  money,  131,  321 

capital,  increasing,  132,  321 

cheques,  133 

post-dated,  133 

compromise,  136 

contracts,  134 

creditors'  deeds,  135,  631 

debts,  134 

deeds,  136 

distress,  137 

extension  of  business,  137,  315  etseq. 

Factors'  acts,  140 

guarantees,  &c.,  138 

insurances,  139 

interest,  139 

judicial  proceedings,  139,  271,  272 

leases,  139 

mortgages,  139 

payment,  134 

pledges  of  chattels,  140 

notices,  141,  214,  571 

penalties,  143 

purchases,  144 

receipts,  145 

releases  and  covenants  not  to  sue,  145 

representations  and  admissions,  146 

sales,  146 

taking  security,  141 

servants,  147 

set-off,  136 

ships,  147 

tenders,  136 

transfer  of  debts,  135 

varying  contracts,  134 

winding  up,  217,  218 
termination  of 

by  notice,  210,  571 

*  32  LAW  OF  PARTNERSHIP. 


866  INDEX. 

[The  paging  refers  to  the  [*]  pages.] 
IMPLIED  POWERS— continued. 
termination  of — continued. 
by  death,  211 
by  bankruptcy,  212,  666 
effect  of  holding  out  on.     See  HOLDING  OUT 

See  BANKRUPTCY  ;  DISSOLUTION 
IMPLIED  TERM 

for  duration  of  partnership,  122 

IMPOSSIBILITY 

of  continuing  partnership  business  cause  of  dissolution,  575,  581 

IMPUTATION  OF  PAYMENTS,  225  et  seq.     See  APPROPRIATION  OP  PAY- 

MKNTS 
INCAPACITATED  PARTNER,  71 

INCHOATE  COMPANIES, 

subscribers  to,  not  partners,  23 
See  PROMOTERS 

INCOME-TAX, 

on  what  profits  payable,  394,  note  (c) 

payment  of,  by  firm,  where  some  of  its  members  are  abroad,  394,  note  (c) 

INCOMING  PARTNER, 

actions  by  and  against.  239  et  seq.,  285  et  seq. 
agreem  ents  for  benefit  of,  433 
liability  of,  205 

under  old  articles,  435 

for  bills  accepted  for  precontracted  debt,  209 

for  acts  done  before  they  join  firm,  208 

how  established,  208 
frauds  on,  173,  209,  479  et  seq. 
effect  of  appropriation  of  payments  on,  230 

notice  of  previous  transactions,  on,  143 

INCORPORATION, 

effect  of,  as  regards  sureties,  118 

INCREASING  CAPITAL, 

difference  between,  and  borrowing,  132,  133,  321 
See  CAPITAL 

INDEMNITY, 

against  losses,  15,  63 
agent's  right  to,  369  et  seq. 

when  he  obeys  his  instructions,  370 

when  he  disobeys  his  instructions,  370 

when  he  acts  after  his  authority  is  revoked,  371 

when  he  acts  without  instructions,  371 
right  of  partners  to,  369  etseq. 
right  of  trustees  to,  373 
right  to,  where  a  person  has  been  induced  to  become  a  partner  by  fraud, 

484 

extent  of,  484 

before  loss  has  been  sustained,  374,  and  ADD. 
right  of  out-going  partner  to,  from  continuing  partners,  451 
usually  given  by  continuing  partners,  450 
should  be  joint  and  several,  450 
at  law  and  in  equity,  former  difference  between,  374 
action  for,  by  one  partner  against  another,  566 
given  by  one  partner,  how  far  firm  is  bound  by,  138 
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INDEMNIT  Y— continued. 

dissentient  need  not  accept,  318 

effect  of  taking  joint  covenant  for,  199 

persons  entitled  to  may  prove  in  bankruptcy,  when,  708,  note  (y) 

effect  of,  on  lien,  451 

of  executors  of  deceased  partners  when  acting  under  the  order  of  the 

court,  594 

when  trading  with  assets  of  testator 
under  directions  in  the  will,  606 

See,  also,  CONTRIBUTION 
INDIA, 

allowances  to  partners  in,  381 

INDIAN  CONTRACT  ACT, 

definition  of  partnership  in,  3 

division  of  partnerships  in,  into  ordinary  and  extraordinary,  4 

INDICTMENT 

by  one  partner  against  another,  457,  note  (a) 

by  surviving  partners  and  the  executors  of  a  deceased  partner,  288, 

note  (z) 

for  illegal  partnership,  109 
INFANT 

partners,  74 

liability  of  for  holding  himself  out  as  partner,  74,  76 
after  coming  of  age,  76 
to  be  made  bankru.pt,  75,  624,  note  (n) 
sued  with  other  partners,  280,  281 
for  acts  of  others,  74,  75 
for  fraud,  75 

should  not  be  joined  in  action  against  the  firm,  74,  note  (c) 
avoidance  of  contracts  by,  75 
ratification  of  contract  by,  76 
sale  of  share  of,  in  partnership,  557 
Infants  Relief  act,  1874,  76 

INFORMATION.     See  ACTION 

duty  of  partners  to  give,  303 
effect  of  withholding,  304,  note  (/) 
INJUNCTION 

generally,  538  et  seq. 

necessity  of,  538 

granted  where  a  receiver  would  be  refused,  539 

between  co-owners,  59,  62 

against  partners  where  no  dissolution  is  sought,  539 

where  partnership  is  at  will,  540 

in  actions  for  dissolution,  541 
against  persons  claiming  under  a  late  partner,  542 
to  restrain 

actions.  543 

for  balance  of  settled  account  because  others  are  unsettled,  543 

ejectment,  541 
4      executions  against  firm  for  separate  debt  of  one  partner,  359 

advertising  dissolution,  539 

alteration  in  principle  on  which  profits  dealt  with,  319 

change  in  character  of  business,  316 

majority,  317 

holding  out,  544 

opening  letters,  539,  542,  note  (e) 

using  names,  114,  539 
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INJUNCTION— cantinned. 
to  restrain — continued. 
using  names  by  continuing  partners,  114,  217,  note  (A),  605 

by  successors  in  business,  445 
misapplying  monies  of  firm,  540 
obstructing  plaintiff  in  the  exercise  of  his  rights,  540 
carrying  on  a  particular  branch  of  the  business,  540 
driving  plaintift  to  a  dissolution  by  misconduct,  540 
publishing  news  in  a  rival  paper,  540,  541    * 
writing  plays  for  rival  theatre,  541 
getting  in  partnership  assets,  542 
negotiating  bills,  &c.,  542 
misconduct,  543 

withholding  partnership  books,  542,  544,  note  (<) 
breaches  of  express  agreements,  542,  543 
carrying  on  business,  5.43 

save  for  winding  up.  541 

after  a  dissolution,  541 

after  sale  of  business,  542 

by  surviving  partners  in  old  name,  217,  note  (h),  445,  605 
interfering  with  proper  winding  up  of  partnership,  588 
against  dissolution  of  partnership  when  granted,  571 
divulging  trade  secrets,  543 
publishing  accounts,  542,  note  (e) 

making  slanderous  statements,  542,  note  (e),  544,  note  (a;) 
excluding  co-partner,  395,  540,  543 

though  lately  insane,  539 
proceedings  in  bankruptcy,  636,  note  (x) 
managing  partners,  466,  544 
illegal  acts,  539 
renewal  of  lease,  307,  note  (s) 
parties  to  actions  for,  461 

must  come  with  clean  hands,  544 

INQUIRIES 

directed  in  judgment  for  administration  of  estate  of  deceased  partner,  600 
additional,  when  added,  69,  607 

INSANITY, 

a  ground  for  dissolution,  577  et  seq.     See  LUNACY  and  LUNATIC 

INSOLVENCY 

of  partner,  power  to  dissolve  in  case  of,  425,  576     , 

test  of,  425 
of  firm,  meaning  of,  425,  note  (k) 

See  BANKRUPTCY 

INSPECTION.     See  BOOKS  ;  DISCOVERY 
of  accounts,  &c.,  of  firm,  404 

agreement  precluding,  504 

by  agent,  504 

by  accountants,  &c.,  504 
of  books  in  use,  505 
in  actions  for  account,  504 

INSPECTORS, 

appointment  of,  in  bankruptcy,  645 
INSPECTORSHIP  DEED,  754 

trustees  of,  not  partners,  21 

INSTRUCTIONS, 

agent  disobeying,  effect  of  on  idemnity,  370 
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INSURANCE, 

power  of  one  partner  to  bind  firm  by,  139 
marine,  97.     See  MARINE  INSURANCE 

INSURANCE  COMPANIES 

maritime,  formerly  illegal,  97 

INTEREST 

admission  by  one  partner  that  interest  is  payable,  139 

in  accounts  between  partners,  389 

on  capital,  389 

where  capital  payable  out  by  instalments,  390,  note  (o) 

on  undrawn  profits,  390 

on  advances,  390 

on  overdra  wings,  390 

where  accounts  confused,  392 

charged  against  partner  who  will  not  produce  books,  538 

on  arrears  of  a  share  of  profits,  390,  note  ( p),  395 

where  firm  claims  what  has  been  obtained  by  one  partner,  391 

agreements  as  to  payment  of,  418 

on  money  wrongfully  employed  in  partnership  business,  521  et  seq. 

when  compound  interest  allowed,  390,  note  (s),  531 

charging  executors  with,  for  not  converting  testator's  share  into  money, 
615 

separate  creditors  entitled  to,  up  to  date  of  receiving  order,  against  joint 
creditors,  730,  and  note  (n) 

joint  creditors  entitled  to,  up  to  date  of  receiving  order,  as  against  sepa- 
rate creditors,  720 

on  debts  in  bankruptcy,  719,  720,  730,  note  (n) 

paid  by  continuing  partners  after  dissolution  does  not  discharge  retired 
partner,  243,  246,  250,  251 

as  to  appropriation  of  securities  to,  720,  note  («) 

INTERNAL  REGULATION, 

interference  of  Court  with  respect  to  matters  of,  464  et  seq. 
See  MAJORITY 

INTERPLEADER, 

sheriff's  right  to,  358,  note  (q),  362 

order  that  sheriff  withdraw,  is  a  stay,  625,  note  (u) 

INTERPRETATION 

of  partnership  articles,  406  et  seq. 
See  ARTICLES  OF  PARTNERSHIP 

INTERROGATORIES, 

oppressive,  502 
as  to  acts  of  agents,  502 

duty  to  make  inquiries  as  to  subject-matter  of,  502 
See  DISCOVERY 

INTRODUCTION 

of  new  partner,  provision  as  to,  433 

INVOICE 

evidencing  partnership,  89 

I  O  U, 

action  by  one  partner  against  another  on,  565 

ISSUE 

to  try  partnership,  83,  note  (n) 

JOINDER  OF  PARTIES.     See  ABATEMENT  ;  ACTIONS  ;  PARTIES. 
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JOINT  ADJUDICATIONS 

of  bankruptcy,  637.    See  BANKRUPTCY 

rules  as  to,  632 
JOINT  BOND, 

held  joint  and  several,  when,  194  et  seq.,  437,  note  (o),  and  ADDENDA 

held  separate  only,  when,  137 

JOINT  COVENANTS, 

when  not  held  joint  and  several,  193 

when  held  joint  and  several,  437,  note  (o),  and  see  ADDENDA 

JOINT  CREDITORS, 

who  are,  701  et  seq. 

proof  by,  in  bankruptcy  against  the  joint  estate,  692,  720 

separate  estate,  729 
against  both  estates,  747 
when  secured,  709,  714,  749 
when  treated  as  joint  and  several,  194  et  seq. 

in  bankruptcy,  743 
paying  off  separate  creditors,  733 
rights  of,  against  estate  of  deceased  partner,  598 
position  of  executors  of  deceased  partners  as  regards,  594 
See  BA-NKRUPTCY  ;  DECEASED  PARTNER  ;  JOINT  DEBTS 

JOINT  DAMAGE, 

when  necessary  to  support  joint  action,  278 

JOINT  DEBTS.     See  BANKRUPTCY 
what  are,  702 

when  treated  as  joint  and  several,  194  et  seq.,  743 
bills.  180.  702 
frauds,  199,  702 
breaches  of  trust,  702 

money  of  which  firm  has  had  benefit,  189,  703,  721 
conversion  into  separate,  703 
cannot  be  set  off  against  separate,  291  et  seq.,  660 

unless;there  is  an  agreement  to  that  effect,  661 
effect  of  order  of  discharge  of  one  bankrupt  debtor  on,  752 
will  support  separate  adjudication •,  637 
composition  for,  does  not  release  separate  liability  when,  238 
how  paid,  598 

See  JOINT  CREDITORS 

JOINT  DIVIDENDS, 

declaration  of  in  bankruptcy,  693 
JOINT  ESTATE, 

what  is,  323.     See  PROPERTY 

in  cases  of  holding  out,  197,  700 

conversion  of,  into  separate,  334,  698 

effect  of  doctrine  of  reputed  ownership  on,  684,  732 

importance  of  distinguishing  from  separate,  322 

distinct  account  of,  to  be  kept  in  bankruptcy,  693 

consolidation  of,  .with  separate  estates-,  695 

proof  against,  720 

by  joint  and  separate  creditors,  701 

proof  against,  by  married  woman,  lending  money  to  husband  partner,  730 

is  distributed  without  reference  to  the  partners'  interest  in  it,  701 

distribution  of  surplus  of,  728,  742 

absence  of,  confers  a  right  of  proof  against  separate  estates,  731 

rule  as  to,  in  bankruptcy,  692,  693,  697 

mortgage  of  for  separate  debt,  when  an  act  of  bankruptcy,  631 
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JOINT  ESTATE—  continued. 

may  be  treated  as  separate,  when,  684 
assets  brought  in  in  breach  of  trust  not  part  of,  724 
costs  of  trustee  when  paid  out  of,  694 
remuneration  of  trustee  when  paid  out  of,  694 
See,  also,  BANKRUPTCY 

JOINT  OBLIGATION, 

performance  of  224 
extinction  of,  224 

by  merger  in  security  of  higher  nature,  255,  703.      And  see  the 

ADDENDA 

effect  of  release  on,  237 
effect  of  covenant  not  to  sue  on,  237 
See  JOINT  AND  SEVERAL 


JOINT  AND  SEPARATE  CREDITOR.     See  JOINT  CREDITOR 
holding  security,  749 
proof  in  bankruptcy  by,  701 

JOINT  AND  SEVERAL, 

when  partnership  debts  are,  192.  193,  702 

rule  applies  between  creditors,  195 
contracts,  who  to  be  sued  on,  280,  288 

persons  liable  on,  may  be  sued  jointly,  severally,  or  in  the  alterna- 
tive, 265,  282 

executors  of  deceased  partners  may  be  joined,  288 
debts,  merger  of,  in  higher  securities,  255,  703 
liability 

on  contracts,  193 

for  torts  and  frauds,  198,  702 

for  breaches  of  trust,  199,  200,  702 

on  promissory  notes,  187 

on  bills,  180,  702 

power  of  one  partner  to  bind  firm  by,  130 
receipt  of  composition  on  joint  debt,  effect  of  on  separate  liability,  238 

JOINT  STOCK 

not  essential  to  partnership,  12,  13 

JOINT  TENANCY, 

or  tenancy  in  common,  what  creates,  51,  note  (n) 

JOINT  TENANTS 

partners  in  profits  only,  53 
remedies  between,  57  —  -62 

JUDGMENT 

when  the  Court  can  go  behind,  703,  note  (6) 

extinguishes  debt  for  which  it  is  obtained,  255,  703,  704.  And  ADDENDA 

not  if  it  is  a  colonial  judgment,  255,  note  (s) 
against  some  partners,  effect  ot,  as  regards  the  others,  193,  255,  256 

as  regards  a  dormant  partner,  255,  note  (s) 
against  firm  when  judgment  against  a  member,  625,  note  (u) 

power  of  one  partner  to  consent  to,  272 
against  surviving  partners,  effect  of  as  regards  estate  of  deceased  partner, 

195,  603 

against  estate  of  deceased  partner,  effect  of  as  regards  surviving  partners, 
195,  603 
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JUDGMENT— continued. 

effect  of  on  proof  in  bankruptcy,  703 
dissolution  elates  from  when,  572 

where  lunacy,  579 
where  misconduct,  582 

form  of,  for  partnership  account,  516,  517,  note  (71) 
form  of,  in  action  by  joint  creditors  against  executor  of  deceased  partner, 

600 

on  sale  of  partner's  share  by  sheriff.     Seton  on  Decrees,  1214,  n.,  ed.  4 
additional  inquiries  when  added  to,  69,  601 
may  be  entered  up  against  partners  in  name  of  firm,  266,  298 

how  execution  issues  where,  299,  300 
action  founded  on,  300 
debtor  summons  on,  when,  300 
execution  of.     See  EXECUTION 
as  to  mode  of  entering  up,  266 

JUDICIAL  PROCEEDINGS, 

power  of  one  partner  to  act  for  firm  in,  139,  271 
See  ACTION  ;  BANKRUPTCY 

JUDICATURE  ACTS, 

effect  of,  as  regards  parties  to  actions,  264  et  seq.,  458 
appointment  ot  receivers,  546 
administrations.     ADDENDA 

JURISDICTION, 

of  Court  in  bankruptcy,  645,  and  note  (y) 

JURY, 

to  try  partnership,  83 

JUST  ALLOWANCES,  519 

KENT, 

his  definition  of  partnership,  3 

KNOWLEDGE 

effect  of,  where  breach  of  trust,  161 

as  regards  actions  for  misrepresentation  and  fraud,  163,  481 

See,  also,  NOTICE 
LACHES 

of  plaintiff,  when  a  bar  to  relief,  466 

barring  right  to  account,  467 

in  setting  aside  agreements,  467 

in  cases  of  mining  partnerships,  468 

when  not  a  bar,  471  el  seq. 

demurrer  on  ground  of,  475 

effect  of  recognition  of  title  on,  474 

of  one  partner  in  asserting  his  rights,  effect  of.  304 

LAND, 

proof  of  a  partnership  in,  81 

belonging  to  firm  treated  as  personal  estate,  343  el  seq. 

when  partnership  property,  331 — 333 

when  not,  334,  343 

vests  in  trustee  in  bankruptcy,  651 

LAPSE  OF  TIME.     See  DELAY  ;  LIMITATIONS,  STATUTE  OF;  TIME 
LARCENY 

of  property  of  firm  by  partner,  456,  457,  note  (a) 
LAW, 

mistakes  of,  when  corrected  in  accounts,  514 
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LAW  AND  EQUITY.     See  EQUITY 
difference  between 

as  regards  contribution  and  indemnity,  374.     See  CONTRIBUTION 
as  regards  joint  and  several  liabilities,  193 

LEASE, 

specific  performance  of  agreement  for,  after  term  is  expired,  476 
injunction  against  grant  of  renewed,  to  one  partner,  496,  note  (o) 
power  of  one  partner  to  take  a  lease  for  a  firm,  139,  315 

to  distrain,  137 

liability  of  retired  partners  on  covenants  in,  240,  note  (a) 
of  partnership  property,  effect  of,  on  duration  of  partnership,  1*21 
of  business  permises  when  partnership  property,  326,  328 
of  mines,  328,  note  (t) 
of  salt  works,  329,  note  (a) 

renewal  of,  by  one  partner  enures  to  benefit  of  firm,  307 
notice  to  quit  by  partners,  279,  562 
forfeiture  of,  by  assignment  by  one  partner  to  another  without  license, 

336,  note  (z) 

right  of  partner  to  reject  renewal  of,  308,  309 
right  to  retain  benefit  of  renewed,  on  dissolution,  571,  note  (g) 
not  within  doctrine  of  reputed  ownership,  678 

LEGACY 

of  share  in  partnership, 

rights  of  legatee,  619.     See  LEGATEE 
ademption  of,  620 
what  passes  under,  340,  619 
duty  of  executors  to  realize,  615,  620 

income  of,  as  between  tenant  for  life,  and  remainderman,  620 
right  of  specific  legatee  to  profits,  620,  621 
if  declared  after  death,  621 
not  to  other  profits,  621 
as  to  dividends  and  bonuses,  621 
of  goodwill,  439,  note  (6),  619 
to  partner  indebted  to  testator,  620 
to  a  firm,  113 

LEGACY  DUTY, 

payable  on  partner's  share  of  assets,  347,  and  note  (a) 

LEGALITY, 

See  ILLEGALITY 

LEGAL  PROCEEDINGS, 

firm  how  described  in,  115,  116,  265,  274 
by  and  against  firm,  115,  116,  264  etseq. 
power  of  one  partner  to  act  for  firm  in,  271,  272 
See  ACTIONS  ;  BANKRUPTCY 

LEGATEE 

of  a  deceased  partner 

what  passes  to,  340,  619,  620 
rights  of,  against  his  executors,  612,  616,  619 
the  surviving  partners,  610 
to  an  account,  494 

when  there  is  collusion,  494 

where  the  assets  of  the  deceased  are  not  got  in,  614  etseq. 
where  the  surviving  partners  are  the  executors  of  the  deceased,  528,  614 
of  goodwill,  439,  note  (5),  619 
where  tenant  for  life  and  remainderman,  620 
See  LEGACY 
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LENDER, 

distinction  between  and  partner,  16,  37.     And  see  the  ADDENDA 

LETTERS, 

injunction  to  restrain  opening,  539,  542,  note  (e) 
evidence  of  partnership,  89 

LIABILITY 
of  partners 

inter se.    See  ACCOUNT;  ACTION  ;  CONTRIBUTION 
for  the  acts  of  each  other,  128  et  seq.     See  IMPLIED  POWERS 
of  individval  partners  on  contract  in  excess  of  their  powers.  192 

when  acting  and  dealt  with  on  their  own  account, 

179 

by  holding  out,  40  et  seq.     See  HOLDING  OUT 
by  sharing  profits,  25 — 46.     See  PROFITS 

statute  as  to,  35 
in  respect  of 

dealings  of  co-partner  before  execution  of  partnership  articles,  202 

before  joining  the  firm,  202 
unauthorised  transactions,  126,  167 

with  notice,  167 

torts  and  frauds    147  et  seg.,  702 
breaches  of  trust,  160—162,  199,  200 
misapplication  of  money,  150 — 162 
misrepresentations,  162,  479 
bills  of  exchange  in  various  forms,  180  etseq.,  702,  709  et  seq. 

See  BILLS  OF  EXCHANGE 
promissory  notes,  187 

See  PROMISSORY  NOTES 
contracts  under  seal,  177 

not  under  seal,  177 

not  binding  on  them,  but  of  which  they  have  had  the 

benefit,  189  et  seq. 

in  which  all  the  partners  are  not  named,  213,  275 
when  joint  and  when  several, 
as  regards  contracts,  192 
torts,  198.  702 

breaches  of  trust,  161,  199   200 
in  cases  of  holding  out,  197 
commencement  of,  201  et  seq. 
extent  of,  200 

limited.    See  LIMITED  LIABILITY 
termination  of,  210,  223 
as  to  future  acts,  210 

by  notice  of  dissolution,  214.     See  DISSOLUTION 
by  dissolution  without  notice,  213 
effect  of  notice,  210  et  seq. 

what  amounts  to  notice,  221  et  seq.,  428,  571,  679 
by  death,  211 
by  bankruptcy,  212 
effect  of  lunacy  as  regards,  213 

holding  out,  216 
as  to  past  acts,  223 
by  payment,  225 

See  APPROPRIATION  OF  PAYMENTS 
by  release,  237 

by  dealings  with  continuing  partners,  243  et  seq. 
by  the  merger  of  securities,  254,  703 
by  lapse  of  time,  257.     See  LIMITATIONS,  STATUTE  OF 
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LIABILITY— continued 

as  to  past  acts — continued. 

by  death,  223,  594  et  seq.     And  see  DEATH 
by  bankruptcy,  223.     And  see  BANKRUPTCY 
by  judgment  against  co-partner,  193,  255,  703.     And  ADDENDA 
attempts  to  limit,  201 

effec  t  of  notice  of  agreement  limiting,  176, 201 
creditors  not  affected  by  agreements  between  the  partners,  239  et  seq. 

unless  they  have  notice,  176.     And  see  NOTICE 
of  dormant  partner,  125,  178.     See  DORMANT  PARTNER 
of  incoming  partner,  205.     See  INCOMING  PARTNER 
of  nominal  partner.    See  HOLDING  OUT  ;  NOMINAL  PARTNER  ;  QUASI- 

PARTNERSHIP 
of  retired  partner, 

dormant,  212,  214,  229 
not  dormant,  213 
of  estate  of  deceased  partner,  594  et  seq.     See  DECEASED  PARTNER  ; 

EXECUTORS 
of  executors  of  deceased  partner,  604.     See  EXECUTORS 

for  breach  of  trust  in  employing  assets  in  the  business 

of  a  partnership,  604  et  seq. 
of  promoters.     See  PROMOTERS 

of  agent  who  exceeds  his  authority,  192,  370.     And  see  AGENT 
of  principal  for  torts  and  frauds  of  his  agent,  147 
of  shipowners  in  respect  of  each  other's  acts,  147,  note  (y) 
meaning  of,  in  bankruptcy,  708 
proof  in  respect  of  what,  in  bankruptcy,  708 

LIBEL, 

actions  by  partners  for,  278 

LICENSES, 

form  of  when  no  evidence  of  partnership,  85 
not  taking  out.     See  EXCISE  LAWS 

LIEN, 

of  partners, 

nature  of,  351  et  seq 

consequences  of,  352 

to  what  property  it  attaches,  352 

exists  only  on  partnership  assets,  353 

exists  as  against  all  persons  claiming  a  share  in  the  assets,  353,  354 

prevail  as  against  assignee  or  mortgagee,  353 

no  lien  on  a  partner's  share  for  ordinary  debts  due  from  him  to  firm,  354 

loss  of,  355 

no  lien  of  partnership  is  illegal,  355 

available  against  trustee  of  bankrupt  partners,  647 

of  partner  must  be  satisfied  before  a  partner  proves  against^  his  co- 
partner, 741 

proof  for  what  is  not  satisfied  by,  741 

of  a  firm,  effect  on,  where  a  change  occurs  in  the  firm,  120 

effect  of  express  indemnity  on,  451 

on  funds  appropriated  for  payment  of  particular  bills,  656,  note  (x) 
effect  of  doctrine  of  reputed  ownership  on,  679,  684 
creditors  of  a  firm  have  no  lien  on  its  property,  334,  354,  698 
on  partnership  assets  in  cases  of  rescission  of  contract  for  fraud,  484 
of  co-owners,  60,  355 

LIMITATIONS,  STATUTE  OF, 

between  partners,  508;  non-partners,  257 
when  not  a  defence,  470,  note  (c) 
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LIMITATIONS,  STATUTE  OF,— continued. 

estate  of  deceased  partner,  when  discharged  by,  597 
\vlieu  a  bar  to  an  action  for  account  between  partners,  &c.,  508 
time  within  which  actions  must  be  brought,  257,  258 
summary  of  rules  relating  to,  259 

provisions  of  Mercantile  law  amendment  act  as  to,  262,  509 
merchants'  accounts,  509 
current  accounts,  509 
acknowledgment,  260,  and  note  (a),  511 
payment  by  receiver  in  an  action,  511 
cases  of  fraud,  260,  511 
trust,  260,  511 
act  of  one  partner,  effect  of,  261,  and  note  (g) 

LIMITED  LIABILITY 

in  partnership  does  not  exist,  200 
attempts  to  introduce,  201 

by  stipulating  that  funds  only  shall  be  liable,  201 

by  notice  of  terms  of  partnership,  176 
under  Bovill's  act,  35  et  seq.,  201 

LIQUIDATED  DAMAGES, 

agreements  for  payment  of,  454 

LIQUIDATOR, 

notice  to,  notice  to  company,  680,  note  (x) 
LIS  PENDENS, 

plea  of,  256,  note  (y) 
LOANS 

to  a  firm  by  trustees  after  the  partners  are  changed,  113 
to  one  partner,  of  which  firm  has  had  the  benefit,  189  et  seq. 

firm  is  bound,  when,  131,  132,  191 
by  partner  to  firm,  384 
contracts  of  loan  compared  with  contracts  of  partnership,  15, 16.37  et  seq., 

and  ADD. 

at  interest  varying  with  profits,  30.  35 
for  share  of  profits,  if  fraudulent,  may  constitute  a  partnership,  37 

or  if  lender  is  not  merely  a  creditor,  37 

by  executors  of  deceased  partner  to  firm,  gives  the  estate  no  right  to  pro- 
fits, 615 

distinguished  from  capital,  320 
action  to  recover,  between  partners,  564 

And  see  ADVANCES 
LOOKING  ON, 

effect  of,  as  a  bar  to  relief  466  et  seq.     See  LACHES 
LOSS  OF  CAPITAL, 

effect  of,  321,  403 
when  a  cause  of  dissolution,  57o 
how  shared,  350,  403 
LOSSES, 

stipulation  against,  15 

effect  of  notice  of,  by  creditors,  201,  385 
indemnity  against,  63 
as  to  payment  of,  25 — 48,  385 
attributable  to  one  partner,  386,  387 
adopted  by  firm,  388 
how  to  be  borne,  385,  402,  403 
as  between  tenant  for  life  and  remainderman,  621 
See  CONTRIBUTION;  PARTNERSHIP;  PROFITS 
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LUNACY 

of  partner,  effect  of,  as  regards  liability  of  himself  and  co-partners,  213 
a  ground  for  dissolution,  577 
date  of  dissolution  in  case  of,  579 

costs  of  payable  out  of  partnership  assets,  579 
sale  of  share  in  partnership,  in  case  of,  553,  556 
receiver  and  manager  in  case  of,  553 
does  not  prevent  a  dissolution  by  notice,  425,  426,  579 
evidence  of,  578 

partner  recovering  from,  entitled  to  take  part  in  business  of  the  firm,539 
apportionment  of  premium,  whether  ground  for,  67 

LUNACY  REGULATION  ACT,  579 

LUNATIC 

may  be  a  partner,  76 

service  of  notice  of  dissolution  on,  424,  579 
service  of  writ  on,  266,  note  (o) 
partner  becoming  a  cause  for  dissolution,  577 
entitled  to  sue  for  dissolution,  579 

when  entitled  to  share  of  profits  made  since  dissolution,  527 
effect  of  Bankruptcy  act,  1883,  on,  624,  note  («) 
MAJORITY, 

powers  of,  313  et  seq. 

in  matters  of  ordinary  business,  314 
instances  of  what  it  cannot  lawfully  do,  314 
cannot  alter  principle  on  which  profits  are  to  be  divided,  319 
change  nature  of  business,  315 
sell  shares  of  minority,  407 
agreements  as  to,  313,  419 
to  bind  minority,  318 

duty  of,  to  hear  minority,  315 
after  a  dissolution,  218 

account  settled  by,  binding  on  minority,  512,  note  (d) 
See  INJUNCTION 

MALA  PROHIBITA 

and  mala  in  se,  94 

MALICIOUS  INJURY, 

liability  of  firm  for,  149 

MANAGEMENT, 

interference  by  court  in  matters  of  internal,  466  et  seq. 
of  affairs  of  partnership,  right  to  take  part  in,  301 

if  no  agreement  to  the  contrary,  10,  30 1 
expenses  of,  how  pnid,  380  et  seq.,  418 

See,  also,  INJUNCTION;  MAJOEITY 

MANAGER 

and  receiver,  appointment  of,  545.     See  RECEIVER 
at  instance  of  co-owner,  59,  62,  548 

difference  between  receiver  and,  545,  547 

sharing  profits,  when  a  partner,  10,  13 

partner  appointed  when,  553 
MANAGING  COMMITTEE, 

liability  of  members  of,  for  each  other's  acts,  45 

See  PROMOTERS 
MANAGING  PARTNER, 

interference  with,  by  the  court,  466,  544 

right  of,  to  salary  or  commission,  380,  and  note  (n) 
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MANIFEST  ERRORS, 

clause  as  to,  420,  421 

See  ACCOUNTS;  MISTAKE 

MARINE  INSURANCE, 

partnerships  for,  formerly  illegal,  97,  98 
agreements  for,  must  be  in  writing,  80,  98,  note  (i) 

may  be  stamped  after  execution,  98,  note  (i) 

MARRIAGE 

of  female  partner,  dissolution  of  partnership  by,  583 

MARRIED  WOMAN, 

capacity  of,  to  be  a  partner,  77 

where  no  separate  estate,  78 
where  she  has  separate  estate,  79 

liable  to  Bankruptcy  law  when,  78,  624,  note  (»).     And  ADDENDA 
Married  woman's  property  act,  78 

rights  of,  in  partnership  with  her  husband  upon  his  bankruptcy,  78,  691, 
note  (6) 

See,  also,  HUSBAND 

loan  by,  to  husband,  for  purposes  of  trade,  78 
proof  for,  as  joint  creditor,  701,  note  (Z),  730 

MARSHALLING, 

assets  of  bankrupt  partners,  717,  718 

equitable  doctrine  of,  applies  in  bankruptcy,  661,  note  (x) 

MAXIMS, 

Accessorium  sequitur  suum  principale,  522 

Actio  personalis  moritur  cum  persona.  595 

CuJpa  est  immiscere  se,  rei  ad  se  non  pertinenti,  372 

Ex  turpi  causd  non  oritur  actio,  103.  108 

Exprcssio  iinius  est  exchisio  alterious,  406  note  (6) 

Expressum  facit  cessare  taciturn,  406 

In  pari  delicto  melior  est  positio  defendentis,  370 

In  re  communi  potior  est  conditio  prohibentis,  314 

In  societatis  contractibus,  fides  exuberet,  303 

Jus  accrescendi  inter  mercatores  locum  non  habet,  340,  591 

Nemo  debet  bis  vexari  pro  eadem  causd.  256 

Nemo  potest  mutare  consilium  suum  in  a/terms  injuriam,  371 

Modus  et  conventio  vincunt  legem,  408 

Protestatio  facto  contraria  non  valet,  41 

Ses  inter  alias  acta,  239,  512,  note  (d) 

Bespondeat  superior,  148 

Semper  enim  non  id  quod  privatim  interest  unius  ex  sociis  servari  solet.  sed 

quod  societati  expedit,  305 
Si  quid   societati   debetur   singulis   debetur  et  quod  debet  sotietas    singuli 

debent,  5 
Si  quid  universitati  debetur  singulis  non  debetur,  nee  quod  debet  universitas* 

singuli  debent,  5 

Socius  mei  socii,  socius  meus  non  est,  48 
Vigilantibus  non  dormientibus  subveniunt  leges,  467. 

MEDICAL  PRACTITIONERS, 

partnership  between  unqualified,  98 

MEETINGS, 

attending,  evidence  of  partnership,  90 

MEMBERS, 

of  partnerships,  see  FIRM  ; .  PAETNEBS 
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MEMORANDA, 

evidence  of  partnership,  89 

when  unsigned,  81,  note  (c) 

MERCANTILE  LAW  AMENDMENT  ACT, 
as  to  sureties,  119 
as  regards  Statutes  of  Limitation,  262,  263,  509 

MERCHANTS, 

custom  of,  as  to  payment  of  interest,  389 

MERCHANTS'  ACCOUNTS, 

provisions  of  Statutes  of  Limitation  as  to,  259,  509 

See,  also,  ACCOUNTS 
MERGER 

of  debts  and  securities,  254,  703 

by  judgment  recovered,  255,  703.     And  ADDENDA 

by  taking  security  of  a  higher  nature,  225.     And  ADDENDA 

unless  security  only  collateral,  255 
by  taking  bills.  254,  702 
of  securities  in  bankruptcy,  703 
of  joint  and  several  obligations,  256 
effect  of,  on  securities  for  further  advances,  256 
as  to  joint  bonds  given  for  joint  and  several  debts,  256 
effect  of,  on  creditor  petitioning  for  an  adjudication  of  bankruptcy,  257 
not  an  extinction  of  the  debt,  257 
MINES, 

verbal  agreements  as  to,  82 
devisees  of,  how  far  partners,  333 
co-owners  of,  54 

when  partners,  55,  328,  note  (t) 

partner  in  coal  mines  may  not  be  an  inspector  of,  117 
appointment  of  receiver  and  manager  of,  55,  552 

as  against  mortgagee,  553 
account  of  profits  of,  498 

by  assignee  or  mortgagee  of  share,  493 
without  dissolution,  498 
laches  a  bar  to  relief  concerning,  468 
transfer  of  shares  in,  56,  366 
shares  in,  within  Mortmain  acts,  348 

not  within  Statute  of  Frauds,  348 
sale  of,  on  dissolution,  555,  557 
See  COST-BOOK  MINING  COMPANY 

MINE  OWNERS, 

power  of,  to  draw  bills  in  name  of  firm,  130 

MINING  COMPANY, 

directors  of,  advancing  money  to  work  mine,  382 
whether  dissolved  by  bankruptcy  of  one  member,  649 

MINORITY, 

always  entitled  to  be  heard,  315 
when  bound  by  majority,  313 
when  not,  313 

bound  by  account  stated  by  majority,  512,  note  (d) 
See,  also,  MAJORITY 

MISAPPLICATION  OF  MONEY, 

injunction  to  restrain,  540,  541.     See  INJUNCTION 
by  one  partner,  liability  of  firm  for,  150  ei  seq. 
See  BREACH  OF  TRUST 
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MISCONDUCT, 

losses  incurred  by,  how  borne,  386,  387 
loss  of  right  to  contribution  by,  370,  386,  387 
a  bar  to  injunction  at  the  instance  of  the  guilty  party,  544 
of  partner,  a  ground  for  dissolution,  580 
not  at  his  instance,  582 
time  from  which  dissolution  dates,  582 
degree  of,  581 

with  a  view  to  compel  co-partners  to  dissolve,  497,*575,  579 
injunction  in  cases  of,  543 
receiver  in  cases  of,  550 
apportionment  of  premium  in  cases  of,  68 
See,  also,  INJUNCTION  ;  RECEIVER 

MISJOINDER  OF  PARTIES.     See  ACTION  ;  PARTIES 
MISNOMER.    See  MISTAKE  ;  NAME 
MISREPRESENTATIONS, 

actions  for,  163,  479  et  seq.,  481 

what  will  support,  163,  480,  481 
must  be  material,  481 
have  been  relied  on,  481 
known  to  party  making  it,  481 
liability  of  partners  for,  162  ct  seq. 
rescission  of  contract  for,  479,  482 
as  to  nature  of  business,  166 

of  authority,  481,  note  (p~) 

See,  also,  FRAUD  ;  LIABILITY  ;  RESCISSION  OF  CONTRACT 
MISTAKE, 

reopening  accounts  for,  513 

in  proof  in  bankruptcy  corrected,  694 

in  name  of  firm,  consequences  of,  as  regards  bill  of  exchange,  &c.,  185 

in  other  respects,  115 
MONEY, 

had  and  received,  action  for,  by  one  co-owner,    against  another.  59, 

note  (f) 

agreements  as  to  drawing,  418 

lent,  action  by  one  partner  against  another  for,  565,  567.    See  ACTION 
power  to  borrow,  131 

effect  of  having  had  the  benefit  of,  189  et  seq.,  703 
misapplication  of, 

by  one  partner,  liability  of  firm  for,  150  et  seq. 
.  injunction  to  restrain,  542.     See  INJUNCTION 

trust,  following,  162 

employment  of,  in  partnership  business,  162,  523,  606.     See  BREACH 

OF  TRUST  ;  LIABILITY 
MONSTER, 

partnership  for  exhibiting,  92 
MORTGAGE, 

.    '     equitable,  may  be  created  or  extended  by  parol,  119,  715 
by  one  partner  on  behalf  of  the  firm,  139,  140 
effect  of  change  of  firm  on,  119 
judgement  on  covenant  in  effect  of,  as  regards  right  to  foreclose,  255 

note  (p) 

bond  fide,  not  an  act  of  bankruptcy,  629 

of  joint  estate  to  separate  creditors  when  an  act  of  bankruptcy,  632 
of  separate  estate  to  joint  creditors,  632 
collateral,  to  secure  share  of  profits,  36,  note  (<) 

effect  of.  as  regards  merger.  255.     See  M-EROER 
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MORTGAGEE, 

of  partner,  right  of  to  account,  493 

position  of,  in  the  event  of  bankruptcy,  709  ct  seq. 
partner's  lien  prevails  against,  .1(54 

of  mine,  appointment  of  receiver  against  partner  who  is,  553 

equitable,  parties  to  action  by,  461 

MORTMAIN  ACTS, 

share  of  partner  in  partnership  real  estate  within,  348 

MULTIFARIOUS, 

one  action  for  the  administration  of  the  estates  of  several  partners,  not 
necessarily,  603,  604 

MUTUAL  CREDIT,  290,  654  et  seq. 
See  BANKRUPTCY  ;  SET-OFF 

MUTUAL  INSURANCE  COMPANIES 
when  not  partnerships,  51 

policies  must  be  in  writing,  80,  note  (a),  97,  98 
may  be  stamped  after  execution,  98,  note  (i) 

NAME 

on  doors,  bills,  &c.,  evidence  of  partnership,  89 

carrying  on  business  uuder  a  name  not  one's  own  not  illegal,  92 

effect  of  not  preventing  use  of,  217 

of  firm,  112 

not  disclosing  partners,  effect  of  on  doctrine  of  holding  out,  45,  46 
may  be  used  in  actions,  111,  265,  458.     See  ACTIONS 
right  of  majority  to  authorise  manager  to  sign,  314,  315 
judgment  may  be  entered  up  in,  266,  299 

how  execution  issues,  where,  300 
a  trade  mark,  114,  447 
part  of  good-will,  444.     See  GOODWILL 
can  be  assigned  with  good-will,  114,  447 
registration  of,  114,  447 
right  to  use  after  sale  of  business,  440 
right  to  use  after  dissolution,  444 
continued  use  of  when  wrong,  446 
agreements  as  to,  413 
contracts  in,  who  should  sue  on,  279  et  seq. 
several  firms  with  same,  181 
bills  of  exchange  in, 

liability  of  firm  on,  180  et  seq. 
effect  of  mistakes  in,  185 
when  unimportant,  186 
of  changing,  185 
effect  of  use  of  wrong  name,  185 
liability  of  person  using  wrong  name,  185 
same  as  that  of  individual,  consequence  of,  182,  446 
partner  has  no  authority  to  bind  the  firm  by  a  name  not  its  awn, 

184 
injunction  to  restrain  use  of,  granted,  when,  114,  217,  note  (A).  446, 

539,  542 
NAMES 

Copyright  acts  do  not  apply  to,  114,  note  (y] 
NAVIGATION  LAWS, 

breach  of,  when  no  defence  to  action  for  account,  107 
NECESSITY, 

extraordinary,  power  of  partner  in  case  of,  126 
tested  by  nature  6f  partnership  business,  127 

*  33  LAW  OF  PARTNERSHIP. 
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NEGLIGENCE, 

loss  of  right  to  contribution  by,  378,  387 
of  servants,  liability  for,  148 
of  partners,  liability  for,  149 

NEGOTIABLE  INSTRUMENTS. 

See  BILLS  OF  EXCHANGE  ;  PROMISSORY  NOTES 

NEGOTIORUM  GESTOR,  372,  note  (a;) 

NET  PROFITS 

and  gross  profits,  distinction  between,  7 
See  PROFITS 

NEW  PARTNER, 

agreements  as  to  introduction  of,  433 

effect  of  introduction  of,  on  retired  partner's  liability,  245  et  seq.,  248 

on  creditors  rights,  239  et  seq. 
See  INCOMING  PARTNER 

NEW  SECURITY, 

effect  of  taking,  244,  246,  253.     See  MERGER 

NEWSPAPERS.     See  ADVERTISEMENT 

assignment  of  share  by  co-oAvner  of,  364,  note  (w) 
sale  of,  account  in,  497 

injunction  against  publishing  news  in,  540,  541 
effect  of  advertisements  of  dissolution  in,  222,  223 

NEWSPAPER  PROPRIETORS, 

penalties  upon,  in  default  of  registration,  99 

NEW  YORK, 

civil  code  of,  definition  of  partnership  in,  2 

NEXT  OF  KIN.     See  DEATH  ;  DECEASED  PARTNER  ;   EXECUTORS  ;  LEGA- 
TEE 
NOMINAL  PARTNER 

not  liable  to  creditors  to  whom  he  has  not  held  himself  out,  43 

when  to  sue  with  others,  276 

may  be  made  bankrupt,  633 

may  be  included  in  joint  adjudication,  637 

See,  also,  HOLDING  OUT  ;  OSTENSIBLE  PARTNER  :  QUASI-PARTNER- 

SHIP 
NOMINATION 

of  successor  in  firm,  right  of,  433,  434,  435 
See  OPTION 

NON-SURVIVORSHIP, 

effect  of  doctrine  of,  between  partners,  340  et  seq. 

NON-  JOINDER, 

of  parties.     See  ACTION  ;  PARTIES 

NON-TRADER 

and  trader  distinction  between  in  bankruptcy,  624 

implied  power  of,  to  draw  bills,  130 

to  make  purchases,  144 
NOTES, 

issue  of,  by  bankers,  96,  note  (z) 

promissory.    See  PROMISSORY  NOTES 
NOTICE, 

of  act  of  bankruptcy,  effect  of,  on  right  to  set-off,  562 

on  dealings  with  bankrupts,  665 
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NOTICE— continued. 

of  assignment  of  debts,  shares,  &c.,  necessary  to  take  them  out  of  the 

order  and  disposition  of  their  assignor,  679 
•what  amounts  to,  221  et  seq.,  428,  679 
how  to  be  given,  221 

•  casual  knowledge  not,  680,  note  (s] 
given  by  solvent  partner  and  his  co-partner  against  whom  a 

receiving  order  made  good,  625,  note  (x) 
by  liquidator,  625,  note  (x) 

to  one  partner,  when  notice  to  the  firm,  141,  142,  680 
to  a  retired  partner,  143 
to  an  incoming  partner,  143 
to  director  when  notice  to  company,  680 

when  not,  680 

to   clerks  of  fraud  of  partner,  not  notice  to  the  firm,  143 
of  partnership,  effect  of  as  regards  double  proof,  748 
that  a  person  who  holds  himself  out  as  a  partner  is  not  a  partner,  effect 

of,  40 

to  quit,  may  be  given  by  one  partner  on  behalf  of  firm,  279,  562 
of  breach  of  trust,  effect  of,  143 
of  want  of  authority,  effect  of,  168,  175,  176 
of  fraud  on  firm,  effect  of,  169 
that  one  partner  will  not  be  bound  by  acts  of  co-partner,  effect  of,  168, 

175,  176 
of  private  stipulations  of  partners,  effect  of  having,  173,  201 

of  stipulations  of  partners  limiting  their  ability,  176,  201 
determining  partner's  agency  by.  210 
to  dissolve  partnership,  425,  571 
form  of,  571 
partnership  at  will,  571 
under  articles,  423—426 
when  one  partner  is  lunatic,  425 
withdrawal  of,  426,  572 
of  dissolution  or  retirement 
necessity  of,  211,  213 

when  partner  lunatic,  213 
when  not  necessary,  215 
in  case  of  death,  211 
in  case  of  bankruptcy,  212 

in  case  of  the  retirement  oi  a  dormant  partner,  212, 
stipulations  as  to,  426 
right  to  give,  214 
effect  of,  215,  680 

where  there  is  a  continual  holding  out,  216 
as  regards  acts  necessary  to  wind  up  the  partnership,  217  el  seq. 
as  regards  the  doctrines  of  reputed  ownership,  679 
of  expulsion,  428 

NOVATION,  239.     See  SUBSTITUTION  OF  DEBTORS 

NUDUM  PACTUM, 

sharing  profits,  not  losses,  not,  64 

abandoning  right  to  look  to  outgoing  partner  for  payment  of  a  debt  of 
the  firm  not,  242 

NUMBER 

of  persons  who  may  be  in  partnership,  70,  101 

effect  of,  on  appointment  of  a  receiver,  549 
NURSERY  GROUNDS, 

conversion  of,  by  being  used  as  partnership  property,  333,  346 
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OFFICER,  * 

bill  of  exchange  payable  to,  180,  note  («) 

public,  presence  of,  in  action  for  dissolution,  not  sufficient,  462.     See 
PUBLIC  OFFICER 

OFFICIAL  APPOINTMENTS 
held  by  a  firm,  114 
held  by  one  partner,  when  partnership  assets,  331 

agreements  as  to,  414 
See  APPOINTMENT 

OLD  CUSTOMERS, 

notice  of  dissolution,  how  to  be  given  to,  221,  222 

OPTION 

to  become  a  partner,  20 

position  of  person  who  has,  433 
as  regards  creditors,  20,  21 
to  purchase  share  of  partner,  423 
sale  ordered  when,  555 
when  to  be  declared,  424 
in  case  of  lunacy,  578,  note  (m) 
provision  in  articles  as  to,  424 

ORDER.     See  JUDGMENT. 

forms  of,  in  partnership  actions,  517,  note  (n) 

when  sheriff  seizes  for  separate  debt,  362.     And  ADDENDA 
and  disposition,  679.    See  REPUTED  OWNERSHIP 

ORDER  OF  DISCHARGE,  751 
effect  of,  752  et  seq. 

joint  orders,  753 
refusal  of,  753 
status  of  undischaiged  bankrupt,  754 

ORIGINATING  SUMMONS, 

right  of  creditor  of  firm  to  proceed  against  estate  of  deceased  partner  by, 

598 
OSTENSIBLE  PARTNER, 

notice  of  retirement  of,  how  to  be  given,  221 

liability  of,  to  person  who  knows  he  has  no  interest  in  firm,  173,  175 
See  HOLDING  OUT  ;  NOMINAL  PARTNER  ;  QUASI-PARTNERSHIP 

OUTGOING  PARTNER, 

agreements  as  to  purchase  of  share  of,  &c.,  422  et  seq. 

assignment  of  share  by,  450 

indemnity  to,  450 

right  of  to  retire  from  firm,  573 

See,  also,  RETIRED  PARTNER 
OUTLAWRY 

of  partner,  effect  of,  73 
dissolves  the  partnership,  583 
OUTLAYS  AND  ADVANCES, 

allowances  for,  381.     See,  also,  ADVANCES  ;  ALLOWANCES  ;  CONTRIBU- 
TION 

useless,  382 

useful  but  unauthorised,  383 

by  partner  on  account  of  debts  not  due,  382,  note  (&) 

on  separate  property  of  one  partner  and  vice  versa,  330  ct  seq. 

no  allowance  for  expenses  unless  proved  to  have  been  incurred,  384 
lien  for.     See  LIEN 

of  part  owners  for,  57,  60,  355 
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OVERDRAWINGS, 

interest  on,  when  payable,  390 
effect  of,  same  as  borrowing  money,  132 
See  ACCOUNTS 

OWNERS, 

consent  of  true,  as  regards  reputed  ownership,  682 

PARLIAMENT, 

persons  procuring  act  of,  not  partners,  23 
share  of  partner,  when  qualification  for  vote  for,  348" 
persons   having  privilege   of,  not   exempt  from  Bankruptcy  law,  624, 
note  (») 

PAROL 

evidence,  admissibility  of,  where  partnership  in  land,  51,  note  (n),  81 
contract,  by  partner,  who  may  sue  on,  177 
See  EVIDENCE 

PARTICULAR  PARTNERSHIPS 

distinguished  from  general,  49 
shares  in,  presumptively  equal,  350 
See  PARTNERSHIP 

PARSONS, 

his  definition  of  partnership,  3 
PARTIES 

to  actions.     See  ABATEMENT  ;  ACTIONS 

by  and  against  partners,  264  et  seq.     And  see  ADDENDA 
on  contracts,  273  et  seq.,  280  el  seq. 
for  torts,  278  et  seq.,  283 
in  respect  of  equitable  rights,  283 
where  a  change  in  the  firm,  284 
between  partners,  456  et  seq. 

for  an  account,  460,     See  ACCOUNT 
by  and  against  the  executors  of  a  deceased  partner.  460,  461 

necessity  of  making  surviving  partners  parties,  460,  597,  612 
by  sub-partner,  460 
by  mortgagee  of  share  in  mine,  4(51 
by  assignee  of  partner's  share,  461 
for  a  dissolution,  460 

actions  by  some  on  behalf.  &c.,  265  el  seq.,  461 
representation  by  public  officer,  461 
actions  not  seeking  dissolution.  462 

nor  division  of  assets,  463 
for  an  injunction,  461 

to  rescind  contracts  tainted  with  fraud,  482 
by  some  on  behalf  of  themselves  and  others 
when  allowable,  265,  459,  461 
identity  of  interest  requisite  in,  462 

when  trustee  in  bankruptcy  of  one  partner  a  necessary  party,  289 
no  action  defeated  for  mis-joinder  or  non-joinder,  264 
PARTITION, 

not  ordered  instead  of  sale,  555 

except  in  cases  within  the  Partition  acts.  557 
agreement  for  on  dissolution,  meaning  of,  429 
PARTNERS, 

who  may  be.    See  CAPACITY  OF  PARTNERS 
by  holding  out,  40  et  seq.*    See  HOLDING  OUT 

who  are  and  who  are  not.  See  ANALYSIS  OF  CONTENTS,  Bk.  I.,  and 
infra,  PARTNERSHIP 


886  INDEX. 

[The  paging  refers  to  the  [»]  pages.] 
PARTNERS— continued. 

liabilities  of,  to  creditors.     See  ANALYSIS  OF  CONTENTS,  Bk.  II.,  and 
Bk.  IV.,  c.  2  and  3,  and  LIABILITIES 

mutual  rights  and  duties  of.     See  ANALYSIS  OF  CONTENTS,  Bk.  III.  and 
Bk.  IV.,  c.  2  and  3 

rights  and  liabilities  of,  in  the  event  of  a  dissolution.     See  ANALYSIS  OF 
CONTENTS,  Bk.  IV.,  c.  1,  2,  and  3 

bankruptcy  of.    See  Bk.  IV.,  c.  4.    See  BANKRUPT  PARTNER  ;  BANK- 
RUPTCY 

deceased.    See  DECEASED  PARTNERS 

dormant.    See  DORMANT  PARTNERS 

incoming.    See  INCOMING  PARTNERS 

infant.     See  INFANT 

lunatic.     See  LUNATIC  and  LUNACY 

nominal.    See  NOMINAL  PARTNERS 

ostensible.     See  OSTENSIBLE  PARTNERS 

outgoing.     See  OUTGOING  and  RETIRED  PARTNER 

retired.     See  RETIRED  PARTNER 

promoters  of  companies  not,  23,  24 

servants,  when,  13 

rights  of,  depend  on  agreement  and  on  conduct,  10,  12,  408 

members  of  mutual  insurance  societies  not,  51 

co-owners,  difference  between  and,  52 

not  sureties  of  firm.  111 

both  principals  and  agents,  111 

disabilities  of,  116,  117,  624 

liability  of,  for  acts  of  co-partner  before  execution  of  articles,  202 

before  joining  firm,  202 

special  agreements  between.     See  ARTICLES  OF  PARTNERSHIP;  IMPLIED 
POWERS 

dutiesof,  towards  each  other,  not  to  be  all  found  in  partnership  articles,406 

extent  of  liability  at  common  law,  202 

high  standard  of  honour  to  be  observed  by,  303.     See  FRAUD  ;  GOOD 
FAITH  ;  HONOUR 

actions  by  and  against.     See  ACTIONS 

petition  in  bankruptcy  by,  635.     See  BANKRUPTCY 

proot  between,  in  bankruptcy 
against  joint  estate,  721 
against  separate  estate,  737 

execution  against 

for  debt  of  firm,  298 
for  separate  debts,  356 
See  EXECUTION 

property  of,  322  et  xeq.     See  Bk.  III.  c.  4,  and  ASSETS  ;  PROPERTY 

application  of  doctrines  of  reputed  ownership  to,  683.     See  REPUTED 
OWNERSHIP 

right  of,  to  dissolve  partnership.     See  Bk.  IV.  c.  1 ;  and  DISSOLUTION 

lien  of,  351.     See  LIEN 

shares  of.     See  Bk.  III.  c.  5,  and  SHARES 

option  to  become,  20.     See  OPTION 

power  to  nominate,  21 

number  of  limits  to,  70,  101 

may  be  registered  as  shareholders  in  the  name  of,  112 

legal  proceedings  between.     See  Bk.  III.  c.  10 ;  ACTIONS 
See  also,  PARTNERSHIP 

PARTNERSHIP, 

meaning  of  the  term,  1 
definitions  of,  2 
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PARTNERSHIP— continued, 

ordinary  and  extraordinary  ,4 

distinguished  from  corporations  and  companies,  4 

distinguished  from  contracts  of  loan,  15,  16,  37  et  seq.     And  ADDENDA 

not  having  gain  for  their  object,  2,  4,  note  (<),  50 

where  agreement  uncoucluded,  19 

prospective,  19  et  seq. 

clause  negativing  a,  effect  of,  11 

as  regards  third  persons,  25  et  seq.     See  Bk.  I.  c.   1,  \  2,  and  QUASI- 
PARTNERSHIP 

in  profits  not  necessarily  a  partnership  in  the  assets  by  which  they  are 
made,  14,  note  (x),  328 

what  constitutes  a,  10  etseq.     See  Bk.  I.  c.  1. 
in  profits  and  losses,  10 
in  profits  only,  10 — 17 
evidence  of.     See  Bk.  I.  c.  4,  80  et  seq.     See  EVIDENCE 

who  may  enter  into.  71.     See  CAPACITY 

consideration  for,  63.     See  CONSIDERATION 

general  nature  of,  110  et  seq.     See  Bk.  I.  c.  6 

principals  of  agencies  as  applied  to,  124.     See  IMPLIED  POWERS, 

capitals  of,  320.     See  CAPITAL 

comniencenient  of,  22 

duration  of,  121  et  seq.  See  Bk.  I.  c.  7.  See  DURATION  OF  PARTNERSHIP 

dissolution  of.     See  Bk.  IV.  c.  1,  and  DISSOLUTION 

transfer  of  share  in,  363,  583.     See  TRANSFER  OF  SHARES 

retirement  of  partners  from,  573 

expulsion  of  partner  from,  574 

at  will  and  for  a  term,  121,  413 

articles  of,  406  et  seq.    See  ARTICLES  OF  PARTNERSHIP 

articles  to  be  drawn  up,  22 

property  of,  322  et  seq.     See  Bk.  III.  c.  4,  and  ASSETS  ;  PROPERTY  ap- 
plication of  doctrines  of  reputed  ownership  to,  683.     See  REPUTED 

OWNERSHIP 
nature  of  partners'  interest  in,  339.     See  SHARE 

general  and  particular,  49 

extent  of,  depends  on  agreement,  49 

in  particular  transactions,  presumption  of  equality  of  shares  in,  350 

management  or  affairs  of,  301  et  seq. 

accounts,  396  et  seq.     See  ACCOUNTS 

contracts  ot.     See  CONTRACTS 

rescission  of,  482  et  seq.     See  RESCISSION 

specific  performance  of,  475.    See  SPECIFIC  PERFORMANCE 

actions  on.     See  ACTIONS 

agreements  for  deed  of,  411.    See  AGREEMENT 

illegal,  91.     See  Bk.  I.  c.  5 

partnerships  with  common  partners.     See  CONNECTED  FIRMS 

sub-partnership,  48 

compared  with  co-ownership,  52  et  seq. 

premiums  paid  for,  64.     See  PREMIUMS 

books  of.     See  BOOKS 

induced  by  fraud,  482.     See  FRAUD 
proof  in  respect  of,  739 

PART  OWNERS, 

not  partners,  52  et  seq. 
lien  of,  56,  60,  355 
not  each  other's  agents,  124,  note  (a) 
admissions  of,  128,  note  (I) 
See  CO-OWNERS 
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PART  PAYMENT.     See  PAYMENT 

effect  of,  as  regards  Statute  of  Limitations,  260 

by  continuing  partner,  effect  of  on  retired  partner,  263 

PART  PERFORMANCE, 

excludes  operation  of  the  Statute  of  Frauds,  81,  83 

PATENT, 

agreements  as  to,  415 
illegal  partnerships  in,  99 
co-owners  of,  62 
partnership  in  working,  49 

PAUPER, 

transfer  of  share  to,  when  valid,  365 

PAWNBROKERS, 

illegal  partnerships  between,  99 

PAYMENT, 

into  Court,  when  ordered,  505 

before  trial,  505 

after  trial,  506 

effect  of  admissions  as  regards,  505 
into  Court,  evidence  of  partnership,  90 
when  a  defence  to  an  action  for  an  account,  515 
by  one  partner,  224,  note  (n) 

when  not  allowed  as  against  the  firm,  386,  387 

effect  of,  as  regards  the  Statute  of  Limitations,  260 — 262,  597 
by  Paymaster-General  to  one  partner,  135.  note  (»)  272,  note  (e) 
by  receiver,  511 
to  one  partner,  134 

of  debt  not  due  to  firm,  134 

to  surviving  partner  discharges  payer,  342.  note  (s) 
to  bankrupt  partners,  validity  of,  668 
to  agent  by  bill  drawn  in  his  name.  136 
to  one  of  several  trustees  no  discharge,  218,  note  (m) 
bond  fide,  when  protected,  665,  and  note  (r) 
receipt  for.  uot  conclusive  evidence  of,  135 
termination  of  liability  by,  225 
imputation  of,  225  ei  seq.     See  APPROPRIATION  OF  PAYMENTS 

PEACE 

declaration  of,  whether  operates  retrospectively,  72,  note  (&) 

PENAL  STATUTES 

construction  of,  95 

PENALTIES, 

reservation  of,  in  partnership  articles,  454 
action  between  partners  for  recovery  of,  563 
power  of  one  partner  to  bind  firm  in,  143,  144 
prohibitions  under,  95 

PERSONAL  ESTATE, 

partnership  realty  when  treated  as,  343 

when  not,  347 

shares  in  partnerships  are,  343 — 346 
actions  between  partners  in  respect  of,  560 
doctrine  of  reputed  ownership,  as  regards.  678 
of  bankrupt  vests  in  trustee,  652 

PERSONAL  SERVICES, 

partner  cannot  charge  for,  380 
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PERSONS 

corporation  when,  6,  note  (d) 
capable  of  being  partners,  71.     See  CAPACITY 
their  number,  70,  101 
their  capacity,  71    et  seq. 
meaning  of,  ill  Bovill's  Act,  36 

PETITION 

for  adjudication  in  bankruptcy,  625,  633 

by  one  partner  against  another,  635,  636 
when  improper,  636 

PETITIONING  CREDITOR 
in  bankruptcy,  633 

though  joint,  when  entitled  to  rank  as  a  separate  creditor,  731,  and 

note  («) 

election  by,  to  stand  as  a  joint  or  separate  creditor,  747 
where  public  officer,  633,  note  (z) 
company,  633 

PHYSICIANS, 

partnership  between  unqualified,  98 

PLACE, 

of  business  should  be  stated  in  the  articles,  412 
right  of  majority  to  choose,  315 

PLEDGE 

of  partnership  goods  for  private  debt,  172 
power  of  one  partner  to  bind  firm  by,  139 

after  dissolution,  140,  note  (c),  218,  219 

redemption  of,  140 

POLICIES  OF  INSURANCE, 

not  within  doctrines  of  reputed  ownership,  678 
See.  also,  MARINE  INSURANCE 

POLLOCK, 

his  definition  of  partnership,  3 

POSSESSION,     See  REPUTED  OWNERSHIP 

POTHIER, 

his  definitions  of  partnership,  3 

POWERS 

conferred  by  articles  of  partnership,  must  be  construed  with  reference  to 

object  of  firm,  406,  407 
of  majorities,  313.     See  MAJORITIES 
of  partners,  124.     See  IMPLIED  POWERS 
of  expulsion,  574 

exercise  of,  408,  426  et  seq. 
of  management,  301 
to  nominate  partner,  21,  434 
agreements  as  to,  418 
of  attorney 

construction  of,  130,  and  see  Harper  v.  Godsell,  L.  R.  5  Q.  B.  422 

PRACTICE.     See  ACTIONS  ;  JUDICIAL  PROCEEDINGS 
of  partners,  importance  of,  408,  409 

PRECEDENTS 

of  orders  for  account,  516,  517,  note  (n) 
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PRE-EMPTION, 

clauses  giving  rights  of,  423 

when  the  partnership  is  continued  after  expiration  of  the  term, 
410,  411 

PREMIUMS, 

action  for,  where  agreement  to  become  partners  broken,  559 
agreements  as  to,  in  partnership  articles,  413 
apportionment  of,  64 — 69 
recovery  back  of,  64  el  seq. 
in  cases  of  fraud,  64 
in  cases  of  illegality,  102 
where  consideration  has  lailed,  65 
where  partnership  ceases  sooner  than  was  expected,  65 
in  event  of  bankruptcy,  67 
lunacy,  67 
death,  67 
disagreements,  68 
misconduct,  68 

what  sufficient.  68 
where  neither  party  is  to  blame,  65 

where  no  time  for  continuance  of  partnership  was  fixed,  66 
where  for  a  term,  66 

where  a  partnership  was  only  contemplated,  727 
where  agreement  made  on  dissolution,  66 
where  no  agreement,  67 
right  to  retain,  on  dissolution,  571,  note  (g) 
amount  to  be  returned,  68 
time  when  question  should  be  raised,  69 

PREROGATIVE 

of  crown  as  regards  forfeited  shares,  340,  583,  note  (<) 

PRESUMPTION 

of  equality  of  shares,  385 
of  equality  of  loss,  12,  403 

PRICE 

to  be  charged  by  one  partner  in  account  with  firm,  306,  309 

PRINCIPAL, 

one  partner  holding  himself  out  as,  179,  277,  281 
not  bound  by  a  contract  known  to  be  fraudulent,  148 
right  of,  to  profits  made  by  agent  or  sub-agent,  307,  note  (r) 
bond  fide  payment  to,  by  agent  when  protected,  665,  note  (r) 
See  AGENCY  and  AGEXT 

PRINCIPAL  AND  AGENT, 
partner  both,  111 

PRIORITY, 

debts  entitled  to,  709,  and  note  (z).     See  DEBTS 

PRIVATE  STIPULATIONS 

of  partners,  effect  of  having  notice  of,  173,  174,  176 

PROBATE  DUTY, 

payable  in  respect  of  shares  of  partners,  347,  note  (a) 

PROCEEDINGS, 

conduct  of,  where  two  actions  of  administration,  598,  note  (n) 
stay  of,  on  bankruptcy,  709 
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PRODUCTION  OF  DOCUMENTS,  501.     See  BOOKS;  DISCOVKEY;  INSPECTION 
rules  as  to,  503 
agreement  precluding,  504 
belonging  to  persons  not  before  the  court,  503 
of  books  of  account,  404,  537 
in  constant  use,  505 
to  professional  accountants,  504 
to  agents,  505 

PROFITS, 

what  are,  7,  394 

agreement  to  share,  see  Book  I.,  c.  1 
a  test  of  partnership,  7,  12  el  seq. 
without  sharing  losses,  15  et  seq. 
in  lieu  of  salary,  13,  390 
specific  performance  of,  477 
annuities  payable  out  of,  435 

when  no  profits  are  made,  435 
annuities  in  lieu  of,  28 
salary  varying  with,  13,  22,  28,  390 
liability  incurred  by  sharing,  25  et  seq. ,  604,  note  (7) 

origin  of  rule  that  those  who  share  profits  are  liable  to  losses,  26 
modern  alterations  in  the  above  rule, 

by  the  judgment  in  Cox  v.  Hickman,  30 

more  recent  decisions,  31  et  seq.     And  ADDENDA 
act  of  28  &  29  Viet.  c.  86,  35 
distinction  between  sharing, 
net  and  gross  profits,  7 
profits  and  gross  returns,  8,  17,  18,  28,  29 
profits  and  payments  varying  with  them,  29 
partnerships  in  profits,  12  et  seq. 

not  necessarily  a  partnership  in  the  assets  by  which  they  are 

made,  14,  note  (x),  328 

presumption  of  equality  of  shares  of,  and  losses,  12,  348,  385 
how  ascertained,  397 
division  of,  393 

payment  of,  out  of  capital,  394,  note  (c) 
what  divisible  as,  394 
altering  principles  of  division  of,  319 
exclusion  of  partner  from  share  of,  395 
share  of,  collaterally  secured,  36,  note  (t) 
income  tax  payable  in  respect  of  what,  394,  note  (c) 
legatee  of  share  in  partnership  entitled  to,  620 
no  apportionment  of,  621 
account  of,  401.     See  ACCOUNT 

agent  must  account  for,  305,  307,  note  (r) 
partners  must,  305  et  seq. 

when  derived  from  use  of  partnership  property,  309 
from  dealings  with  the  firm,  305 
from  connection  with  the  firm.  310 
from  competition  with  the  firm,  312,  419 
since  dissolution,  435,  521,  614  et  seq. 
where  the  capital  is  lent  at  interest,  521 
where  the  traders  are  not  trustees,  522 
where  they  are  trustees,  523 
where  some  of  the  traders  are  trustees,  523  et  seq. 
rights  of  legatee  against  executors  who  are  surviving  partners,  528, 

530,  534 
may  take  interest  at  5  per  cent,  or  profits,  531 
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PROFITS— continued. 

account  of  subsequent  to  bankruptcy,  648 

when  share  of  deceased  partuer  is  not  got  in,  521 
co-owners  sharing,  18,  53 
managers  sharing,  10,  13 
trustees  sharing,  523  et  seq. 

executors  of  deceased  partner  sharing,  604  el  seq.     See  EXECUTORS 
servants  sharing,  13,  18,  390 
if  not  drawn  do  not  necessarily  bear  interest,  390 
See,  also,  LOSSES 

PROFITS  AND  LOSSES, 

agreement  to  share,  10 

type  of  partnership,  7,  10 

restricted  rights  under  such  agreements,  10 

clauses  negativing  partnerships  in,  effect  of,  11 
shared  alike  unless  agreement  to  the  contrary,  348,  383 
partners'  share  of,  how  ascertained,  397 

See  PROFITS  ;  LOSSES 

PROHIBITORY  CLAUSES 

in  articles  of  partnership,  419 
against  carrying  on  trade,  436  et  seq. 

PROHIBITORY  STATUTES, 
construction  of,  'J5 

PROMISE 

by  one  partner  to  pay  debt,  136,  261 

effect  of,  as  regards  the  Statute  of  Limitations,  261,  262,  511 
to  one  partner  to  pay  debt,  136,  note  ((/) 
by  creditor  to  discharge  retired  partner,  242 
to  pay  out  of  certain  funds  only,  effect  of,  201 
by  one  partner  to  provide  for  bill  of  exchange,  139 

PROMISSORY  NOTES, 

liability  of  partners  on,  180,  187 

effect  of  form  of,  176  el  seq. 

power  of  one  partner  to  bind  firm  by,  129.     See  IMPLIED  POWERS 

authority  to  transfer,  131 

joint  and  several,  liability  on,  187 

action  on 

by  one  partner  against  another,  565 

by  partners,  274 

injunction  to  restrain  negotiation  of,  542,  note  (6) 
issue  of,  by  bankers,  96,  note 
instruments  held  to  be,  187  ct  srq. 

given  by  continuing  partner,  when  binding  on  retired  partner,  213  ct  «//. 
do  not  merge  debt,  254 
See  BILLS  OF  EXCHANGE 

PROMOTERS  OF  COMPANY 
not  partners,  23,  24 

not  impliedly  liable  to  each  other  for  services,  24,  note  (q) 
observations  on  liabilities  of,  45 

extent  of  such  liabilities,  206,  207,  385 

liability  of,  for  acts  done  before  they  become  promoters,  206 
effect  of  admission  by  one  as  against  the  others,  88,  note  (o) 

PROOF 

of  partnership,  80  et  seq.     See  EVIDENCE 
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PROOF  OF  DEBTS,  707  et  seq. 

in  bankruptcy,  701  ct  seq.,  707  et  seq. 
liquidated,  707 
unliquidated,  when,  707 
against  executor  for  devastavit,  738  note  (j) 
against  bankrupt  partner,  does  not  preclude  creditor  from  having 

recourse  to  the  estate  of  deceased  partner,  250,  602 
by  secured  creditor,  602,  709  et  seq.,  749 
by  bankrupt  trustee,  707 
by  surety,  719 
by  joint  creditors,  720,  730 
by  separate  creditors,  728,  730 
by  partners,  721,  737 
by  firm,  707 
by  company,  707 

if  brought  up  for  less  than  their  nominal  amount,  663 
on  administration  of  estate  of  deceased  partner,  597,  598 
See  BANKRUPTCY 

PROPERTY 

of  partners,  322 

joint  estate,  what  is,  323 

agreement  of  partners  the  true  test,  323,  329,  414 
property  paid  for  by  the  firm,  belongs  to  firm,  323 

where  not,  325 

•       secret  benefits  obtained  by  one  partner,  307,  325 
ships,  32 1 

good  will,  327,  415,  439 

money  paid  to  one  partner  for  his  exclusive  benefit,  325 
property  acquired  after  dissolution.  326 
nature  of  partners'  interest  in,  339.     See  SHAKES 
devolution  of,  in  case  of  death  of  partner,  341.     See  DEATH 
to  what  extent  personal  estate,  343  ct  seq. 
sale  of  on  dissolution,  429.     See  SALE 
separate  estate,  327 

property  used  for  partnership  purposes  not  necessarily  partner- 
ship property,  14,  note  (.r),  328 
property  bought  with  the  money  of  the  firm,  329 
appointments,  331,  414 
stock  in  trade,  331 
furniture,  329 
lease,  330 

trade  secrets,  patents,  &c.,  415 
houses  built  on  partnership  property,  330 
lauds  farmed  in  common,  332 

joint-tenants  partners  in  profits,  332 
devisees  of  a  trade  and  of  land  for  the  purpose  of  carrying  it  on, 

333 

devisees  of  mines,  333 

land  acquired  for  the  purposes  of  trade,  333 
conversion  of  joint  estate  into  separate  estate,  and  vice  versd,  334 

et  seq.,  697 
agreement  of  partners  sufficient  for,  334,  697 

if  executed,  337,  697 
evidence  of  such  agreement,  700 
dealings  between  one  partner  and  the  firm,  335 
change  of  property  on  change  in  firm,  336 
eflect  of  fraud  on,  338,  697 
of  holding  out  on,  700 
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PROPERTY— eontin  ued. 

effect  of  doctrine  of  reputed  ownership  on,  700 

continuance  of  lien  on,  699 

effect  of  in  administrating  estates  in  bankruptcy,  697  etseq. 
binds  creditors.  335 
trustee  in  bankruptcy,  335,  697 
belonging  to  firm,  profits  derived  by  use  of,  must  be  accounted  for 

to  the  firm,  309 

sharing  produce  of,  17,  28,  29,  53,  347 
vesting  in  trustee  of  bankrupt  partners,  644,  646  et  seq.  See  TRUSTEE 

IN  BANKRUPTCY 

actions  between  partners  relative  to.     See  ACTIONS 
of  the  firm,  agreements  as  to,  414 
lien  on.     See  LIEN 
use  of,  evidence  of  partnership,  90 

wrongful  employment  of,  by  trustee,  liability  for,  523  et  seq. 
See  ASSETS  ;  CAPITAL 

PEOSPECTIVE 

partnerships,  20,  80,  412 

PROSPECTUS 

application  of  doctrine  of  holding  out  to  persons  signing,  44 
evidence  of  partnership,  89 

PROTECTED  TRANSACTIONS  % 

under  the  Bankruptcy  act,  what  are,  630 

PROTEST, 

effect  of,  as  regards  laches,  469 

PRUSSIAN  CODE, 

definition  of  ^partnership  in,  3 

PUBLIC, 

holding  out  as  partner  to,  40  et  seq.     See  HOLDING  OUT 
mode  of  giving  notice  of  dissolution  to,  214,  222,  223 
See  NOTICE 

PUBLIC  OFFICES, 

partnership  for  sale  of,  illegal,  92 

PUBLIC  OFFICER, 

bill  of  exchange  payable  to,  180,  note  (a) 
presence  of,  in  action  for  dissolution  insufficient,  462 
company  entitled  to  sue  by,  may  petition  under  Bankruptcy  act,  633 
proof  in  bankruptcy  by,  739 
See  ACTION 

PUBLIC  POLICY, 

partnerships  opposed  to,  92 

PUBLISHER  AND  AUTHOR,  14    See  AUTHOR  AND  PUBLISHER 

PUFFENDORF, 

his  definition  of  partnership,  3 

PURCHASE, 

partner  may,  his  co-partners'  share,  313 
option  of,  of  co-partners'  share,  423 
how  declared,  424 
enlarging  time  for,  424 

of  share  of  partner  sold  under  nfi.  /a.,  340,  356  ct  seq.     See  EXECUTION 
See,  also,  SALE  OF  SHARES 
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PURCHASE— continued. 
of  goods 

by  one  partner  for  firm,  144 

from  firm,  duty  to  disclose  in  case  of,  306 
for  re-sale  and  division  of  produce,  53 
See  SALE 

PURCHASER 

protected  in  case  of  bankruptcy  when,  625,  note  (<) 
See  PURCHASE 

QUARRELS 

dissolution  in  case  of,  581 

inferred  from,  572 
injunction  in  cases  of,  543 

QUARRIES.     See  MIXES 

who  are  partners  in,  54 

partner  in,  has  no  power  to  bind  co-partners  by  bills,  130 

QUASI-PARTNERSHIP,  25 
meaning  of,  9 
evidence  of,  83  et  seq. 
by  sharing  profits,  25 

distinction  between  sharing  profits  and  gross  returns,  28,  29 

and     payments    varying     with 
^  them,  29 

alteration  in  law  as  to,  by  Cox  v.  Hickman,  30  el  seq. 
by  holding  oneself  out  as  a  partner,  40  et  seq. 
effect  of  doctrine  on  deceased  partners,  605 

effect  of  knowledge  that  a  person  who  hold  himself  out  as  a  part- 
ner is  not  a  partner,  40,  41 
effect  of  fraud,  41,  42 
what  constitutes  a  holding  out,  42 
where  name  is  concealed,  42,  45 
holding-out  must  be  to  the  plaintiff,  42,  43 
authority  to  hold  out,  42,  43 
holding  out  by  retiring  partner,  45 
by  surviving  partner,  46 
by  bankrupt  partner,  212,  667,  700 
application  of  doctrine  to  inchoate  partnerships,  44 
holding-out,  a  question  of  fact,  44 
not  in  cases  of  tort,  47 
bills  of  exchange  of,  181.     See  BILLS  OF  EXCHANGE 

See,  also,  HOLDING-OUT 
RACE-HORSE. 

co-owners  of,  not  partners,  14,  18,  51 
RATIFICATION, 

knowledge  essential  to,  143 
when  possible,  148,  note  (a) 
in  case  of  torts,  148 
by  firm,  of  guarantee,  138 

of  submission  to  arbitration,  129 
by  partners,  effect  of  in  settling  accounts,  387,  388 
by  infant,  76 

of  deed  executed  by  one  person  for  another,  137,  note  (i) 
REAL  ESTATE, 

actionb  between  partners  relating  to,  560 
of  firm,  devolution  of,  in  case  of  death  of  partner,  341 
treated  as  personalty,  343 
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RECEIPTS 

of  one  partner,  when  binding  on  firm,  135,  152,  270 

not  conclusive  evidence  of  payment,  135 

by  surviving  partner  discharges  debtor  to  firm,  342,  note  (s) 

given  to  one  partner  does  not  discharge  co-partners,  when,  239 

not  entering  a  ground  for  dissolution,  581 

RECEIVER, 

object  of  having  a,  545 

cannot  carry  on  business  unless  appointed  manager,  545.     See  MANAGES 

when  appointed,  545 

in  actions  not  seeking  a  dissolution,  545 
defendant  entitled  to,  before  judgment,  549 
not  refused  because  no  dissolution  is  prayed,  546 

difference  between  granting  an  injunction  and  appointing  a  receiver, 547 
appointment  of,  operates  as  an  injunction,  538 
effect  of  payment  by,  on  Statute  of  Limitations,  511 
delivery  of  partnership  books  to,  554 
refused,  though  an  injunction  is  granted,  547,  note  (g),  549 

on  ground  of  laches,  469 

against  creditor  of  solvent  partner  at  suit  of  trustee  in  bankruptcy,  549 
executors,  548 
partners,  547 
non-partners,  548 

surviving  partners,  548,  note  (?«),  550 
a  mortgagee,  553 
co-owners,  59,  62 

influence  of  the  number  of  partners  on  the  appointment  of,  549 
grounds  for  the  appointment  of,  against  a  partner,  550 
agreement,  550 
misconduct,  550 
fraud,  551 
exclusion  of  co-partner,  551 

where  partner  excluded  is  also  a  mortgagee,  553 
denial  of  partnership,  552 
illegality  of  partnership,  552 
effect  of  Judicature  acts  on  appointment  of,  546 
of  mines,  53,  552 
in  case  of  lunacy,  553 
appointment  of  partner  to  be  receiver,  553 

of  solvent  partner  on  bankruptcy,  670 
order  appointing  receiver,  553 
security  to  be  given  by,  553 

interfering  with,  a  contempt  of  Court,  538,  539,  554 
right  of  arbitrator  to  appoint,  454 

appointment  of,  on  breach  of  agreement  as  to  getting  in  debts,  448 
action  by,  for  recovery  of  money  to  be  distributed  by  him,  569,  note  (»t) 
execution  on  judgment  where  a,  300,  note  (e),  359 

RECEIVING  ORDER, 
petition  for,  625 
against  the  firm,  effect  of,  637 
See  BANKRUPTCY 

RECITALS 

in  releases,  238 

evidence  of  partnership,  90 

REDEMPTION, 

implied  power  of  partner  to  redeem,  140 
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REDUCTION  OF  CAPITAL, 

partner  cannot  make,  without  consent,  321 
See  CAPITAL 

REFERENCE 

to  arbitration,  agreements  for,  451.     See  ARBITRATION 
action  on,  451,  note  (o) 
power  of  partner  to  make,  129 
ratification  of  by  co-partners,  129 
REGISTERS, 

evidence  of  partnership,  85,  90 

REGISTRATION, 

asssociations  not  requiring,  50,  note  (/),  101,  note  (?) 
of  firm  name  equivalent  to  use,  114 

as  shareholders,  112 

as  owners  of  copyright,  112 
of  deeds  of  arrangement,  756 

REIMBURSEMENT, 

right  of,  for  expenses,  371,  381 
See  CONTRIBUTION;  OUTLAYS 

RELATION  BACK 

of  the  title  of  trustee  in  bankruptcy,   663.     See  TRUSTEE  IN  BANK- 
RUPTCY 

general  doctrine  of,  663  et  seq. 

as  regards  bond  fide  dealings  without  notice  of  act  of  bankruptcy,  665 
consequences  of  doctrine  of,  as  regards 
dealings  with  bankrupt  partners,  666 
dealings  with  solvent  partners,  669 
execution  creditors,  674 
in  case  of  compositions  in  bankruptcy,  755 
of  partnership  articles,  88,  412 
RELEASE, 

setting  aside,  45 

must  be  set  aside  before  account  stated  is  re-opened,  514 
a  defence  to  action  for  account,  516 
by  one  partner,  135,  145 
of  one  partner,  effect  of,  237,  241 
effect  of  recitals  in,  238 
by  removing  seal,  238 
by  arrest,  238 

by  merger  of  securities,  254,  703 
by  substitution  of  debtors,  239 

of  drawer  of  i>ill,  does  not  discharge  the  acceptor,  238 
in  form,  held  to  be  only  a  covenant  not  to  sue,  237 
evidence  of  partnership  by  a,  90 

difference  between,  and  assignment  as  regards  stamp  duty,  450 
Sea  LIABILITY 

REMAINDERMAN.    See  TENANT  FOR  LIFE 

REMOVAL 

of  seal,  release  by,  238 

of  goods,  within  protecting  clauses,  681 

REMUNERATION 

by  share  of  profits,  35  et  seq.     See  PROFITS 
for  services,  380 

after  dissolution,  381 
of  trustee  in  bankruptcy,  694 

*  34   LAW  OF   PARTNERSHIP. 


898  INDEX. 

[The  paging  refers  to  the  [*]  pages.  ] 
RENEWAL  OF  LEASE.     See  LEASE 

by  one  partner,  enures  to  benefit  of  firm,  307 

RENT, 

action  for,  by  one  partner  against  another,  565 
power  of  one  partner  to  distrain  for.  137 

REPAIRS, 

liability  of  co-owners  for,  60.     And  see  ADDENDA 

REPRESENTATIONS 

of  one  partner,  when  binding  on  firm,  146,  162  et  seq. 

by  partner  that  debt  is  due,  effect  of  on  liability  of  firm,  260,  261 

by  one  partner  that  he  is  acting  for  himself  alone,  effect  of,  281 

by  one  partner  as  to  the  extent  of  his  authority,  165,  168,  481,  note,  (p) 

as  to  nature  of  business,  166 

See  FRAUD  ;  MISREPRESENTATION 

REPUDIATION 

of  partnership  induced  by  fraud,  479  et  seq. 
by  infant,  75 

See  FRAUD  ;  RESCISSION  OF  CONTRACT 

REPUTED  OWNERSHIP, 

general  doctrines  of,  676  et  seq. 

effect  of  customs  of  trade  on,  677,  note  (y) 

property  subject  to,  678 — must  be 

in  order  and  disposition,  679 
in  trade  or  business,  680 
at  time  of  bankruptcy,  681 
with  consent  of  true  owner,  681 

doctrine  of,  does  not  apply  to  bond  fide  dealings,  &c.,  without  notice  of 
an  act  of  bankruptcy,  681,  682 

as  to  notice,  679 
application  of  doctrine  of,  to 
ships,  678 

choses  in  action,  678 
shares  in  companies,  debts,  policies,  &c.,  assigned  without  notice, 

678,  679 

property  in  possession  for  lawful  purpose,  682 
or  by  virtue  of  custom  of  trade,  682 
trust  property,  683 

property  held  for  specific  purpose,  683 
partnership  property,  684 

when  a  change  in  the  firm,  685 
debts  assigned  to  continuing  partners,  685 
property  in  the  possession  of  a  surviving  partner,  687 

dormant  partners,  689 
effect  of,  on  lien,  684 

on  separate  estate  of  bankrupt  partner,  684,  732 
on  joint  estate  of  firm,  684 

RESCISSION  OF  CONTRACT 

on  the  ground  of  fraud,  generally,  163,  479  et  seq. 

in  toto  or  not  at  all,  when,  490 
where  a  third  party  intervenes,  490 
not  for  every  fraud,  479 — 481 

fraud  must  be  on  some  material  point,  481 
and  have  been  relied  on  by  the  plaintiff,  4gl 
though  plaintiff  might  have  ascertained  the  truth.  483 
loss  of  right  to  rescind,  467,  490 
bad  bargains  not  set  aside  except  for  fraud,  485 


INDEX.  899 

[The  paging  refers  to  the  [*]  pages.  ] 
EESCISSION  OF  CONTRACT— continued, 

of  contracts  of  partnership  on  the  ground  of  fraud 
general  right  to,  482      < 
for  false  representations,  482 

plaintiff  may  sue  for  dissolution  in  the  alternative,  491 
instances  of,  in  the  case  of  partners,  482,  483 
of  bargains  between  outgoing  and  continuing  partners,  484,  485 
of  bargains  between  surviving  partners  and  the  executor  of  a    deceased 

partner,  487 

of  bargains  made  on  dissolution,  484 
of  failure  of  consideration.     See  CONSIDERATION 
by  infant,  75 
indemnity  in  case  of,  484 
extent  of  indemnity,  484 
liens  on  assets  for  purchase-money  in  case  of,  485 

And  see  FRAUD  ;  CONTRACT 
RESIDENCE 

of  partners,  effect  of  on  partnership  in  the  time  of  war,  72,  73 

RESTRAINT 

of  trade,  436,  437,  and  note  (o) 

RETAINER 

of  solicitors,  as  evidence  of  partnership,  84,  note  (r) 
by  surviving  partner  executor  of  deceased,  of  balance  due  on  the  part- 
nership account,  490 

RETIRED  PARTNER, 

actions  by  and  against,  286 

liability  of,  to  creditors,  201  et  seq.,  242  et  seq.     See  LIABILITY 
for  future  acts  of  firm,  210  et  seq. 
for  past  acts,  223 
discharge  of, 

by  agreement  with  creditors,  239 
by  notice,  210.     See  NOTICE 
death,  211.     See  DEATH 
bankruptcy,  212.     And  see  BANKRUPTCY 
payment,  225 
release,  237 
lapse  of  time,  257 
dealings  of  creditor  with  remaining  partners,  242  et  seq. 

and  incoming  partners,  211,  note  (a),  245,  248 
fraud  of  creditor,  249 

when  not  affected  by  notice  given  to  others,  143 
how  affected  by  doctrines  of  reputed  ownership,  685  et  seq. 

by  doctrine  of  holding  out,  45,  216 
rescission  of  agreements  made  by  and  with,  484  et  seq. 
right  of,  to  indemnity  from  the  continuing  partners,  450 

RETIREMENT 

of  partner,  agreements  as  to,  422 

effect  of,  on  liability,  212 

accounts  on,  514 

account  of  profits  made  after  where  capital  continued  in  the  firm,  521 

et  seq. 

See  RETIRED  PARTNER 
dissentient  partner  not  bound  to  retire,  317 
right  of, 

from  partnership.  573 

See  ARTICLES  OP*  PARTNERSHIP  ;  RESCISSION  OF  CONTRACT  ;  SPE- 
CIFIC PERFORMANCE 
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RETROSPECTIVE 

articles,  effect  of,  88 
partnership,  412 

See  RELATION  BACK 

RETURN 

of  premium,  64  et  seq.     See  PREMIUM 
of  goods  sold  to  firm  on  credit,  144 

REVENUE  LAWS, 

breach  of,  by  one  partner,  effect  of,  149 

illegality  of  partnership  infringing,  95,  99,  note  (s) 

contribution  in  cases  of  breach  of,  378 

REVOCATION 

of  agent's  authority,  effect  of,  on  his  right  to  indemnity.  371 
of  partner's  authority,  170,  210 
of  submission  to  refer,  effect  of,  452 

RIFLE  CORPS. 

liability  of  officers  of,  for  clothing  of,  &c.,  50,  note  (k) 

RIVALRY 

between  partner  and  firm,  309  et  seq. 

RUTHERFORD, 

his  definition  of  partnership.  3 

SAILORS 

sharing  produce  of  voyage  not  partners,  19 

SALARY 

varying  with  profits,  13,  18,  35.     See  WAGES  ;  PROFITS 
share  of  profits  in  lieu  of,  13,  18,  22 
partner's  right  to,  for  extra  work.  381 

SALE 

by  one  partner,  when  binding  on  firm,  146,  569 

when  actionable  by  co-partner,  568 

when  made  after  dissolution,  217,  218 

bankruptcy,  671 
by  partner  to  firm,  305  ci  seq. 

action  between  partners  for  share  of  produce  of,  568 
of  business,  effect  of,  on  vendor's  right  to  carry  on  the  business  sold, 

440,  558.     See  GOODWILL 
on  dissolution 

partner's  right  to,  555 

order  for,  555 

when  dispensed  with,  556 

agreements  as  to,  556 

partition  instead  of,  when,  555,  557 

mode  of  selling,  557 

conduct  of,  558 

leave  to  bid  at,  558 

of  good  will,  558 

of  pending  contracts. .558 

valuation  of  unsaleable  appointments,  558 

directed  before  trial,  559 
of  shares  of  partners 

rights  of  purchaser,  358,  363 
causes  a  dissolution.  359,  363,  583 
under  fifa.,  356 

may  be  by  private  contract,  358 
since  the  Judicature  acts,  361  et  seq. 
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SALE — continued. 

under fi.fa.,  duty  of  sheriff,  356 
right  of  purchaser,  358 
position  of  execution  debtor,  359 
co-owners,  right  of  to,  62,  557 
agreements  as  to,  422,  423 
notice  of,  how  given,  423 

by  executors  of  deceased  partner  to  surviving  partners  593 
when  an  act  of  bankruptcy,  627  etseq. 
See,  also,  PURCHASER  ;  TRANSFER  OF  SHARES 

SAVINGS  BANKS, 

debts  owing  to,  no  priority,  709,  note  (z) 

SCHEMES 

of  arrangement,  754  et  seq. 
effect  of,  755 
registration  of,  756 

SCRIVENER, 

solicitor  not,  156 
SEAL, 

removal  of,  from  bond,  effect  of,  238 

SECRETS, 

trade,  provisions  in  articles  as  to,  415 
SECRET  BENEFITS 

obtained  by  one  partner  must  be  accounted  for  to  firm,  305  et  seq.,  325 
actions  for  account  of,  495  . 

SECRET  PARTNER 

what  constitutes,  27  et  seq. 
liability  of,  178 

See  DbRMANT  PARTNER 
SECRET  SERVICE  MONEY, 

no  allowance  to  partners  for,  383,  384 
SECRETARY, 

notice  to,  when  sufficient,  680,  note  (s}.     See  NOTICE 
for  time  being,  actions  by,  458 

See  PUBLIC  OFFICER 
SECURED  CREDITORS, 
proof  of  debts  by, 

in  bankruptcy,  709  et  seq. 

in  respect  of  bills  secured  by  equitable  charge  on  goods,  709 

See,  also,  BILLS  OF  EXCHANGE 
splitting  demands  by,  749 

cases  in  which,  can  prove  and  retain  security,  715 
in  administration  by  the  High  Court,  602 
SECURITIES 

of  firm,  effect  of  change  of  partners  on,  119 
merger  of  debt  by  taking,  254,  703,  704 

effect  of  possessing,  as  regards  the  right  to  prove  against  bankrupt  part- 
ners, 714 

as  regards  right  to  split  demands,  749 

discharge  of  retiring  partner  by  taking,  from  continuing,  244,  253 
position  of  secured  creditors  in  bankruptcy,  709  ft  seq. 

in  administration  in  the  High  Court,  602 
as  to  appropriation  of,  to  interest,  720,  note  (n) 
28  &  29  Viet.  c.  86,  does  not  deprive  a  lender  of  his.  37,  38 
substitution  of,  effect  of  on  liability  of  firm,  239 
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SECURITY, 

power  of  partner  to  take,  141 

to  give,  138,  139 
SEPARATE  ADJUDICATION.     See  BANKRUPTCY 

SEPARATE  BUSINESS, 

profits  derived  from,  305  et  seq.,  310  et  seq.,  419 

SEPARATE  CREDITORS, 

proof  by,  in  bankruptcy,  692,  728 

against  the  joint  estate,  721  el  seq. 

separate  estates,  692,  729 
becoming  joint,  704  et  seq. 
rights  of,  against  estate  of  deceased  partner.  610  et  seq. 

SEPARATE  DEBTS, 
what  are,  702 

bills  given  for,  171.     See  BILLS  OF  EXCHANGE 
execution  against  partners  for.  356.     See  EXECUTION 
proof  and  payment  of.     See  BANKRUPTCY,  DECEASED  PARTNER 
effect  of  partner  paying  with  money  of  the  firm,  171 
mortgage  of  joint  estate  to  secure,  when  an  act  of  bankruptcy,  631 
cannot  be  set  off  against  joint  debts,  291  et  seq. 
See  JOINT  AND  SEVERAL 

SEPARATE  DIVIDENDS, 

declaration  of,  in  bankruptcy,  693 

SEPARATE  ESTATE, 

what  is,  322,  32.7,  697.     See  PROPERTY 
property  used  for  partnership  purposes  may  be,  328 
property  bought  with  money  of  firm,  329 
stock  in  trade,  329 

houses  built  on  partnership  property,  330 
trade  secrets,  patents,  &c.,  415 
appointments,  331,  414 
land,  331,  332,  333 
•  conversion  of,  into  joint,  334,  697 
effect  of  doctrine  of,  reputed  ownership  on,  684 
distinct  account  of,  to  be  kept  in  bankruptcy,  693 
consolidation  of,  with  joint  estate,  695 
proof  against,  729 

where  firms,  with  common  partners,  693 

by  joint  and  separate  creditors,  729,  730 

by  partner  in  administration  action,  599 
distribution  of  surplus  of,  730 
cannot  be  treated  as  joint  estate  because  in  the  order  and  disposition  of 

the  firm,  686,  732 

mortgage  of,  to  joint  creditors  invalid,  when,  632 
costs  and  remuneration  of  trustee,  when  paid  out  of,  694 

See,  also,  BANKRUPTCY;  PROPERTY 
of  married  women, 

liability  of,  78.  624,  note  (n),  691,  note  (ft) 

rights  of,  who  have  lent  money  to  husbands  for  their  business,  730 
SERVANTS, 

power  of  one  partner  to  hire  and  dismiss,  147,  419 

liability  of  firm  for  negligence  of,  149 

right  of,  to  account,  493 

payment  ot,  by  share  of  profits,  13.  390 

when  partners,  13,  28 

possession  of,  effect  of,  as  regards  reputed  ownership,  679 
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SERVICE  OF  WRITS,  &c. 
on  firm,  266 

on  one  partner,  when  sufficient,  272 
on  foreign  firms,  266,  note  (o) 
on  lunatic  partner,  266,  note  (o) 

SERVICES, 

right  of  partners  to  compensation  for,  380.     See  ALLOWANCES 

SET-OFF 

by  and  against  partnerships,  290 

combined  effect  of  rules  at  law  and  in  equity,  291 

effect  of  changes  in  firm  and  assignment  of  debt  on  right  of  set-off, 

292 

agreed  to  be  allowed  by  one  partner,  296 
where  there  is  a  dormant  partner,  294 
cases  where  one  partner  only  has  been  dealt  with,  295 
attempt  to  avoid,  by  suing  one  partner,  296 
against  assignee  of  debt  after  notice,  296,  note  (6) 
by  way  of  counterclaim,  what  may  be,  290 
where  there  has  been  an  assignment,  295 

legacy  to  partner  indebted  to  testator,  620 
in  bankruptcy,  654  et  seq. 

tendency  to  allow,  655 

not  allowed  where  excluded  by  agreement,  656 
right  of,  exists  independently  of  intention,  657, 
only  debts  or  claims  capable  of  proof  can  be,  658 
where  bills  are  returned  dishonoured,  657 
where  the  debts  are  not  yet  due,  657 
simple  contract  debts  with  specialty,  657,  658 
damages  against  debt.  658 
where  debt  secured,  658 

the  cross  demands  must  be  money  demands,  658 
and  mutual,  659 

and  contracted  before  notice  of  an  act  of  bankruptcy,  662 
buying  up  bills  of  bankrupt  for  purposes  of.  663 

See  BANKRUPTCY 
joint  demands  cannot  be  set  off  against  separate  demands  or  vice  versa, 

269,  291-294,  660 
agreement  to  set  off  joint  debt  against  separate,  269,  294,  661 

where  one  partner  only  is  bankrupt,  659 
as  regards  sureties,  661 
by  and  against  surviving  partners,  290 

SETTING  ASIDE 

releases  given  by  one  partner,  145 

See,  also,  FRAUD  ;  RESCISSION  OF  CONTRACT 

SETTLED  ACCOUNT.     See  ACCOUNT  STATED 

SETTLEMENT 

of  shares  in  partnership,  434 

SHARE  IN  PARTNERSHIPS, 
nature  of  a  share,  339 

share  a  right  to  money,  339 

whether  qualifies  for  vote,  348 

transfer  of,  consent  of  all  partners  requisite  to,  363 

legacies  of,  610,  619 

mortgage  of,  48,  341,  493 

assignment  of,  583 

jus  accrescendi  inter  mercatores  locum  non  habet,  340 
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SHARES  IN  PARTNERSHIP— continued. 

nature  of  shares  are  personal  estate,  343 
not  interests  in  land,  343  et  seq. 

within  the  Statute  of  Frauds,  348 
are  within  the  Mortmain  acts,  348 
how  far  goods  and  chattels,  348 
forfeiture  of  to  crown,  340 

agreements  as  to.     See  ARTICLES  OF  PARTNERSHIP 
amount  of  each  partner's  share,  348  et  seq. 
presumption  in  favour  of  equality,  348 

evidence  contra,  350 

application  of  rule  to  shares  in  particular  transactions,  350 
where  one  firm  comprises  another,  351 
not  within  doctrine  of  reputed  ownership,  678 
action  by  partner  for.     See  ACTIONS  BETWEEN  PARTNERS 
lien  on  shares.     See  LIEN 

mode  of  taking  shares  in  execution.     See  EXECUTION 
sale  of.     See  SALE 

transfer  of  does  not  get  rid  of  liability,  240.     See  TRANSFER  OF  SHARES 
forfeiture  of,  574.     SEE  EXPULSION 
surrender  of,  573.     See  RETIREMENT 
settled,  434 

right  of  one  partner  to  purchase  his  co-partner's,  313 
locality  of,  340,  note  (d) 

SHARES  IN  COMPANIES 

registration  of  in  name  of  firm,  112 

power  of  partner  to  take,  for  security  for  debt  to  firm,  141 

trustee  of,  right  to  indemnity  against  calls,  375 

vest  in  trustee  of  bankrupt  partner,  652 

not  within  doctrine  of  reputed  ownership,  678 

SHAREHOLDERS, 

liability  of  to  contribute  to  losses  of  company,  377 
proof  against  estate  of  by  company,  739 
bankruptcy  of,  how  far  dissolves  company,  649,  650 

SHARING  PROFITS, 

quasi-partnership  by,  2.j — 30.     See  PARTNERSHIP  ;  PROFITS  ;  •  QUASI- 

PARTNERSHIP 
SHERIFF, 

how  to  execute./?,  fa.   or  separate  debt  of  one  partner,  356 

action  against,  for  share  of  money  received  by,  on  sale  of  partnership 

property,  568 

right  of  purchaser  from  to  an  account,  493 
injunction  against,  at  the  suit  of  partners,  359 
effect  of  seizure  and  sale  by,  if  followed  by  bankruptcy,  674,  675,  709, 

note  (6) 

what  can  be  seized  by,  as  share  of  partner,  340 
form  of  order  on  sale  by,  362.     See  Seton  on  Decrees,  1214,  ed.  4 

See,  also,  EXECUTION 
SHIP 

ownership  of,  324 
registration  of,  324 
part  owners  of,  60 

liability  of,  for  acts  of  each  other,  147,  note  (y) 
wheir  not  entitled  to  share  profits  made  by,  470 

lien  of,  355 

profits  derived  from  use  of  partners',  belong  to  firm,  309,  310 
powers  of  one  partner  as  to,  324 
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SHIP— continued. 

application  of  doctrines  of  reputed  ownership  to,  678 
transfers  of  shares  in,  366 

managing  owner  of,  right  of  to  commission,  380,  note  (m) 
injunction  to  restrain  sailing  of,  Miles  v.  Thomas,  9  Sim.  606 

SHIP'S  HUSBAND, 

partner  acting  as,  for  firm.  380,  note  (»w) 

SLANDER, 

injunction  to  restrain,  542,  note  (e) 

SLANDER   OF  TITLE 

to  trade  marks,  59"),  note  (e) 

SMUGGLERS, 

partnership  between,  93 

cannot  maintain  action  for  smuggled  goods  sold,  103 

SOCIETIES, 

friendly,  not  partnerships,  50 
not  having  gain  for  their  object,  50 
in  which  each  member  acts  for  himself,  51 
See  PARTNERSHIP 

SOLICITING 

old  customers,  right  of  retiring  partner  to,  440,  and  note  (g).     See  GOOD- 
WILL • 

SOLICITORS, 

are  not  scriveners,  156 

not  part  of  their  ordinary  business  to  receive  money  for  investment,  151, 

note  (w),  156 

clerk  may  be  articled  to  two  partners,  Re  Holland,  L.  R.,  7  Q.  B.,  297 
evidence  of,  against  their  clients,  84,  note  (p) 
sumliiary  jurisdiction  over  partners  who  are,  152,  note  (y) 
partnership  between 

when  jointly  retained,  49 

when  illegal,  100 

proof  of,  84 

in  particular  transactions  only,  478 

lien  of,  effect  of  change  in  firm  on,  120 

dissolution  of 

agreements  as  to  clients'  papers  on,  438 
effect  of  on  client's  papers,  120,  438 

in  the  case  of  dissolution  by  bankruptcy,  669 
liability  of,  for  each  others'  acts,  163.     And  ADDENDA 
with  respect  to  bills,  130 

misapplication  of  money,  151  et  seq. 
partner  in  firm  of,  no  authority  to  borrow,  132 

SOLVENCY 

guarantees  as  to,  when  required  to  be  written,  138,  165 

SOLVENT  PARTNERS, 

proof  by,  against  bankrupt  co-partners,  721,  738,  740 
actions  by,  288,  289 

trustee  of  bankrupt  partner  must  be  joined  with,  when,  289,  670 
entitled  to  wind  up  business  of  the  firm,  669 
may  sue  on  contracts  without  joining  bankrupt,  289,  670 
may  sell  partnership  goods,  671 

validity  of  acts  of,  not  dependent  on  absence  of  notice  of  bankruptcy,  694 
See  BANKRUPTCY 
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SOME  ON  BEHALF 

of  themselves  and  others,  461.     See  PARTIES 

SPECIAL  AND  GENERAL 
partnerships,  49 

SPECIALTY  DEBTS, 

whether  created  by  covenant  to  be  true  and  just,  418,  419 
may  be  set  off  against  simple  contract  debts,  658 
not  entitled  to  priority,  709 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS,  475  et  seq. 
lor  partnerships,  475 
for  an  account,  477 
in  partnership  articles,  &c.,  478 
to  take  share  at  valuation,  432,  479 
not  to  carry  on  business,  478 
as  to  granting  an  annuity,  479 
not  to  divulge  secret,  479 
as  to  sale  of  share,  479 
as  to  custody  of  partnership  books,  479 
as  to  collecting  debts,  448,  479 
to  refer  to  arbitration,  451 
for  a  lease  after  term  has  expired,  476 
to  share  profits,  477 
laches  of  plaintiff,  a  bar  to,  467 

SPIRITUAL  PERSONS, 

disabilities  of,  71,  note  (e) 
may  be  partners,  71 

SPLITTING  DEMAND 

by  creditor  of  bankrupt  partners,  749,  750.     See  PROOF  OF  DEBTS 

STAKEHOLDER, 

illegality  set  up  by,  106,  107 

STAMP 

on  advertisements  of  dissolution,  when  necessary,  223 

on  assignment  by  out-going  partner  to  continuing  partner,  450i 

on  assignment  of  good-will,  439,  note  (a) 

on  release,  450 

STATED  ACCOUNT.    See  ACCOUNT  STATED 

STATEMENTS.    See  REPRESENTATIONS  ;  MISREPRESENTATIONS  ;  FRAUD 

STATUTE  OF  FRAUDS, 

effect  of,  on  guarantee  by  one  partner,  138 

on  contracts  of  partnership,  80 
share  in  cost-book  mining  company  not  within,  348 

STATUTES 

limiting  number  of  partners,  70,  101 
regulating  trades,  95,  note  (a;) 
penal  and  prohibitory,  95 

STATUTES  OF  LIMITATION.     See  LIMITATIONS,  STATUTES  OF 
STAYING  PROCEEDINGS 

at  instance  of  one  partner,  271 

power  of  Court  of,  under  Bankruptcy  act,  709 
See  INJUNCTION 

STEALING, 

indictment  for,  by  surviving  partners,  288,  note  (z) 
property  of  firm  by  partner,  456,  457,  note  (a) 
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STIPULATIONS 

as  regards  powers  and  conduct  of  partners,  418,  419 
of  partners  with  each  other,  effect  of  on  third  persons,  168  etseq.,  176 
against  loss,  in  partnership  agreements,  15 
See  AUTHORITY  ;  NOTICE 

STOCK 

wrongly  sold  by  one  partner,  liability  of  firm  for,  152,  1-53 

STOCK-BROKERS.     See  BROKERS 

liability  of  firm  of,  for  money  misapplied  by  one  partner,  153,  154 

STOPPAGE  IN  TRANSITU, 

right  of,  against  trustee  in  bankruptcy,  652,  note  (o) 

STORY, 

his  definition  of  partnership,  3 

STYLE 

of  firm,  413.     See  NAME 

SUBMISSION  TO  ARBITRATION.    See  ARBITRATION 

SUB-PARTNERS, 
who  are,  48 

liability  of,  to  creditors  of  principal  firm,  48 
right  of,  to  account,  493 
duration  of  partnership  between,  122 
parties  to  action  by,  460,  461 

SUB-PARTNERSHIPS,  48 
duration  of,  122 
right  to  account  in,  493 
parties  to  actions  relating  to,  460,  461 
bankruptcy  proceedings,  where  major  firm  bankrupt,  637 

SUBSCRIBERS 

to  inchoate  companies  not  partners,  24 

right  of,  to  have  back  their  money  where  company  is  illegal,  106 

actions  by,  for  the  recovery  of  their  subscriptions,  498,  499 

SUBSCRIPTION, 

recovery  of.     See  CONSIDERATION  ;  PREMIUM 
where  partnership  illegal,  106 

SUBSEQUENT  PROFITS, 

account  of,  when  directed,  521,  614  ei  seq. 

right  of  trustee  in  bankruptcy  to  account  of,  648 

right  of  executors  of  deceased  to  share  of,  592 

SUBSTITUTION 

of  debtors,  discharge  of  partner  by,  239  et  seq. 
effect  of,  in  bankruptcy,  704,  705 
can  only  be  made  with  creditor's  consent,  239,  705 

SUCCESSION  DUTY 

on  death  of  partner,  594 

SUCCESSOR 

to  business,  440  et  seq. 
appointment  of,  434 

SUICIDE, 

attempted,  no  ground  for  dissolution,  581,  note  (d) 

SUITS  IN  EQUITY.     See  ACTION 
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SUPERSEDING 

adjudications  of  bankruptcy,  642,  643.     See  BANKRUPTCY 

SURCHARGING 

and  falsifying  accounts,  513.     See  ACCOUNTS 

SURETIES, 

partners  not.  of  firm,  111 

to  or  for  firm,  position  of,  on  change  in  firm,  117  et  seq.,  287 
to  or  for  company,  position  of,  on  incorporation  or  amalgamation  of  com- 
pany, 118 
discharge  of,  by  doctrine  of  appropriation  of  payments,  230 

by  judgment  against  principal  debtor,  255,  256 
application  of  doctrines  of  set-off  to,  in  cases  of  bankruptcy,  661 
proof  by,  in  case  of  bankruptcy,  719,  745,  note  (wi),  752 
provisions  of  Mercantile  law  amendment  act,  119 
right  of,  to  contribution  from  co-sureties,  375,  note  (Z) 

SURGEONS, 

partnership  between,  unqualified,  98 

SURPLUS  ASSETS, 

action  for  share  of,  569 

distribution  of,  402.     See  ASSETS;  BANKRUPTCY 

SURRENDER 

of  partner's  share  in  property  mortgaged  held  to  include  firm's  share, 
362,  note  (o) 
See  RETIREMENT 

SURVIVING  PARTNERS, 

rights  of,  as  against  the  executors  of  a  deceased  partner,  443,  444,  591 
to  partnership  property,  341 
to  good-will,  &c.,  443,  447 
to  get  in  debts,  341,  342,  note  (s),  591 
to  mortgage  partnership  property,  341 
to  sell,  341 

as  regards  account,  613 
liabilities  of 

to  creditors  of  the  firm,  341,  591,  595 

where  the  creditors  are  proceeding  against  the  estate  of  the  de- 
ceased, 288,  460,  598 

to  the  executors  of  a  deceased  partner,  341,  592,  593 
to  the  separate  creditors,  legatees,  and  next  of  kin  of  a  deceased 

partner,  612 
when  the  assets  of  the  deceased  are  not  got  in,  614  et  seq. 

when  they  are  lent  to  the  firm,  618 
position  of,  when  also  executors,  528,  593 

accoun  t  of  subsequent  profits  against,  528 
right  of  retainer,  490 

actions  by  and  against,  288.     See  ACTIONS;  PARTIES 
proper  parties  to  actions,  by  joint  creditor  to  administer  the  estate  of  a 

deceased  partner,  460,  598 
not  proper  parties  to  actions  by  separate  creditor  against  executors  of 

deceased  partner  for  an  account,  612 
may  be  joined  with  executors  of  deceased  partners  as  defendants,  when, 

603 

cannot  render  the  estate  of  their  deceased  co-partner  liable  for  what  oc- 
curs after  his  death,  46,  605 
injunction  against,  541,  542    • 

to  restrain  use  of  old  name,  605 
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SURVIVING  PARTNERS— continued: 

rescission  of  contracts  between,  and  executors  of  deceased  partner,  487, 
488,  note  (n) 

application  of  doctrines  of  reputed  ownership  to  property  in  the  posses- 
sion of,  687,  689 

payment  of  debt  to,  discharges  payer,  342,  note  (s) 

agent  of  firm  must  account  to,  288,  note  (y) 

creditor  looking  for  payment  from,  does  not  lose  his  right  against  estate 
of  deceased,  250 

part  payment  of  debt  by,  effect  of  as  against  estate  of  deceased  partner, 
263 

right  of  to  charge  for  expenses  and  services,  381,  382,  note  (y) 
See  DEATH;  DECEASED  PARTNER 

SURVIVORSHIP, 

of  the  doctrine  of,  between  partners,  340 
how  far  doctrine  applies,  342 

not  to  societies  not  having  gain  for  their  object,  342 
devolution  of  legal  estate  in  land,  341 
equitable  estate,  341 
choses  in  action,  341 
ordinary  chattels,  342 
shares,  343 

good-will,  342,  443,  444 
SUSPENSION 

of  banknipt's  certificate,  752,  note  (s) 
of  proceedings.     See  STAYING  PROCEEDINGS 
TEMPER, 

interference  of  the  Court  between  partners  on  the  ground  of  bad   tem- 
per, 466,  550,  580 

TENANT  FOR  LIFE, 

of  share  in  partnership,  620 

losses,  how  shared,  as  between  remainderman  and,  621 
TENANT  IN  COMMON, 

purchases  by  persons  as,  51  ft  seq. 

who  are,  and  who  are  joint  tenants,  51,  note  (n) 

trustee  of  bankrupt  partner  and  solvent  partners  are,  648,  669 

remedies  between,  57  et  seq. 

action  by  one  against  the  other  for  sale  of  common  property,  568 

are  not  partners,  51 

may  be  partners  in  profits  only,  331 

of  trade-mark,  62,  note  (g) 

See  CO-OWNERS 
TENDER 

to  one  partner,  136 
TERM, 

partnerships  for  a,  121 

TERMINATION  OF  LIABILITY,  210—263 
as  to  future  acts,  210 
as  to  past  acts,  223 
by  payment,  225 
by  release,  237 

by  substitution  of  debtors  and  securities,  239 
by  lapse  of  time,  257 
by  agreement,  239 
by  death,  211.     See  DEATH 
by  bankruptcy,  212.     See  BANKRUPTCY 
See,  also,  LIABILITY 
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THEATRES, 

illegal  partnerships  in,  101 

not  enforced,  102 

lessee  and  manager  of,  sharing  gross  receipts  of,  not  partners,  18 

THIBAUT, 

his  definition  of  partnership,  3 

THIRD  PARTIES, 

partnership  as  to.     See  HOLDING  OUT  ;  QUASI-PAKTNERSHIPS 
possession  of,  effect  of,  as  regards  doctrine  of  reputed  ownership,  679 

TIME, 

lapse  of,  when  an  answer  to  an  action,  466 
when  a  bar  to  an  action  for  account,  508 
discharging  partners  from  liability,  257  et  seq. 
right  of  partner  to  charge  for,  380,  382,  note  (y) 
See  LACHES  ;  LIMITATION,  STATUTE  OP 

TITLE, 

recognition  of,  effect  of,  on  defence  of  laches,  474 
slander  of,  action  for,  595,  note  (e) 

TORTS 

actions  by  partners  for,  278 

against  partners  for,  283 
of  agent,  liability  of  principal  for,  147 
of  partner,  liability  of  firms  for,  149  et  seq. 

of  estate  of  deceased  partner  for,  595,  and  note  (c) 
of  retired  partner  for,  47,  214 
impose  joint  and  several  liabilities,  198 
when  provable  in  bankruptcy,  708,  note  (y) 
doctrine  of  holding  out,  not  applicable  to,  47 
contribution  in  respect  of,  377  et  seq. 
and  breaches  of  contract,  distinction  between,  198,  199 

TOWN  CLERKS, 

partnerships  between,  100,  note  (t) 

TRADE, 

covenants  in  restraint  of,  437,  note  (o) 

direction  by  testator  to  carry  on,  effect  of,  610 

customs  of,  effect  of,  on  doctrine  of  reputed  ownership,  677,  note  (y) 

on  rights  and  liabilities  of  principal,  370,  note  (I), 
372,  note  (t) 

TRADERS, 

distinction  between,  and  non-traders,  how  far  important,  624 

reputed  ownership  clause  applicable  to,  only,  625 

as  to  executions  against,  if  followed  by  bankruptcy,  674 

TRADE  MARK, 

name  of  a  firm,  114 
may  be  assigned  with  goodwill,  114 
registration  of,  114 
tenants  in  common  of,  62,  note  (</) 
part  of  goodwill,  447 

action  for  slander  of,  title  to,  595,  note  (c) 
See  NAME 

TRADE  NAME.     See  NAME 

TRADE  SECRETS, 

agreements  as  to,  415 
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TRANSFER  OF  DEBT 

from  account  of  old  firm  to  account  of  new  firm,  effect  of,  on  creditor,  239 

et  seq.,  241,  242,  250,  253 
from  one  account  to  another,  assent  by  one  partner,  135 

TRANSFER  OF  INTEREST 

a  ground  for  dissolution,  583 
See  TRANSFER  OF  SHARE 

TRANSFER  OF  LIABILITY 

by  substituting  debtors,  239.     See  LIABILITY 

TRANSFER  OF  SHARE 
by  co-owners,  52 
by  partners,  363,  583 

necessity  of  consent  of  partners  to,  363 

to  representatives  of  deceased  partners,  363 

effect  of,  363 

on  continuity  of  firm,  365,  366 

on  liability,  240 

as  regards  dissolution,  583 

account,  364 

where  right  to  assign,  365 
rights  of  transferee,  365 
in  mining  partnerships,  55,  366 

TREASURER 

for  time  being,  action  by,  458 
See  PUBLIC  OFFICER 

TREATING  CUSTOMERS, 

allowance  to  partner  for,  380,  note  (n) 

TRESPASS 

by  one  partner  against  another,  562 

TROUBLE, 

right  of  partners  to  compensation  for,  380 

executors  and  surviving  partners,  592 

TROVER 

by  assignees  of  bankrupt  partner  against  purchaser  from  solvent  part- 
ners, 671 
by  one  partner  against  another,  562,  568 

TRUE  OWNER, 

who  is,  within  the  meaning  of  the  reputed  ownership  clause,  682 
See  REPUTED  OWNERSHIP 

TRUSTEE 

surviving  partner,  how  far,  521  et  seq. ,  528 

sharing  profits,  liabilities  of,  28,  523 

when  bankrupt,  should  prove  against  his  own  estate,  707 

authorised  to  lend  money  to  firm,  113 

unauthorised  lending  by,  liability  for,  523  et  seq. 

of  creditors'  deeds  how  far  partners,  21 

right  of,  to  indemnity,  373,  374 

where  two  funds  in  the  hands  of  the  trustees, 

373,  note  (e) 

application  of  doctrine  of  reputed  ownership  to,  683 
liability  of  for  profits  made  by  trust  fund,  523 
payment  of  one  of  several,  no  discharge,  218,  note  (m) 
See  PROFITS,  ACCOUNT  OF  ;  BREACH  OF  TRUST 
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TRUSTEE  IN  BANKRUPTCY. 
1.  Generally 
choice  of,  644 

riuht  of  joint  and  separate  creditors,  645 

of  joint  estate  is  also  trustee  of  separate  estate,  when,  637,644 
appointment  of  inspectors  to  protect  creditors,  645 
property  vesting  in,  646.     See  BANKRUPTCY 
may  disclaim  onerous  property,  651 
when  not  bound  by  the  acts  of  the  bankrupt,  659 
relation  back  of  title  of 
generally,  663  et  seq. 

as  regards  bond  fide  dealings  without  notice  of  act  of  banktuptey,  664 
what  transactions  excepted,  664,  665 
consequences  of,  as  regards 

dealings  with  bankrupt  partners,  666 
dealings  with  solvent  partners,  669 
execution  creditors,  667 
set  off  against,  660.     See  SET-OFF 
lien  of  partners  good  against,  647 
bound  by  agreement  of  partners  as  to  their  property,  335 

and  other  like  agreements,  485 
rescission  of  agreements  by,  486 

has  no  right  to  property  of  which  the  bankrupt  is  trustee,  652 
cannot  sue  for  debts  owing  to  the  bankrupt  as  trustee,  652,  653 
joinder  of,  when  necessary,  289 
injunction  against,  542 

receiver  appointed  against,  or  on  application  of,  548 
remuneration  of,  694 
costs  of  expenses  of,  694 
2.   of  a  bankrupt  partner 

does  not  become  a  partner,  648,  649,  669 

becomes  tenant  in  common  with  solvent  partner.  648,  669 

takes  his  share  only,  647 

how  far  bound  by  agreement  that  share  shall  be  taken  at  a  valuation.  647 

right  of 

to  interfere  with  the  solvent  partners,  669 

to  the  partnership  books,  669 

to  bring  actions  in  the  names  of  the  solvent  partners,  670 

to  join  solvent  partners  in  suing,  289,  670 

to  wind  up  the  affairs  of  the  firm,  670 

to  an  account,  493,  648 

to  institute  a  creditor's  action  against  the  executors  of  a  deceased 

partner,  648 

to  avoid  fraudulent  preference  by  the  bankrupt,  269 
to  recover  property  sold  by  the  solvent  partners,  671 
profits  after  bankruptcy,  648 

TRUSTEE  OF  DEED  OF  ARRANGEMENT, 
appointment  of,  755 

separate  estates  as  well  as  joint  vest  in  him,  when.  755.    «See  ARRANGE- 
MENT i 
relation  back  of  title  of,  755 

TRUST  PROPERTY 

does  not  pass  to  trustee  in  bankruptcy,  652,  683 

not  affected  by  doctrine  of  reputed  ownership,  683 

following,  162 

liability  of  partners  for,  160  et  seq.     See  BREACH  OF  TRUST 

wrongful  employment  of  by  trustee,  liability  of  for,  523  et  seq. 
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TRUSTS 

to  pay  debts,  effect  of,  on  Statute  of  Limitations,  260 

when  an  act  of  bankruptcy,  631 

breach  of,  effect  of  Statute  of  Limitations  on,  260,  511 
illegal,  actions  for  execution  of,  108 
to  carry  on  business,  effect  of  as  regards  executors  and  trustees,  606 

creditors,  606,  607 
See  BBKACH  OF  TRUST  ;  TRUSTEE 

UNAUTHORISED  ACTS. 

adoption  of,  by  firm,  388 
indemnity  in  respect  of,  371  et  seq.,  382 
liability  of  firm  for,  167  et  seq. 
effect  of  notice  of  want  of  authority,  168 
See  RATIFICATION 

UNCERTIFICATED  BANKRUPT, 

as  to  whether  he  can  be  made  bankrupt,  639 

UNCONCLUDED  AGREEMENT, 

partnership  not  the  result  of,  19 

UNDERWRITERS, 

illegal  partnerships  between,  97,  98 

UNDISCLOSED  PRINCIPAL, 
action  by,  177 

against,  275,  note  (s) 

UNINCORPORATED  COMPANIES, 

with  transferable  shares  when  illegal.  101 
subject  to  Bankruptcy  Act,  623,  633 
effect  of  bankruptcy  of  one  member  of.  650 
proof  by  against  estate  of  shareholder,  739     . 

UNIVERSAL  PARTNERSHIP,  49 

UNLIMITED  LIABILITY, 

common  law  doctrines  as  to.  200  et  seq.     See  LIABILITY  ;  LIMITED  LIA- 
BILITY 

UNQUALIFIED  AND  QUALIFIED  PERSONS 

partnerships  between.       See  ILLEGAL  PARTNERSHIP 

attornies,  100 

brokers,  97 

medical  practitioners,  98 

UNREGISTERED  PARTNERSHIPS, 

number  of  persons  who  may  be  partners  in,  70,  101 

UNSALEABLE  ASSETS, 
valuation  of,  558 

USAGE, 

of  partners,  importance  of  attending  to,  408  et  seq. 
See  CUSTOMS. 

USUAL  COURSE  OF  BUSINESS, 

limits  partner's  implied  authority  to  act  for  firm,  124  et  seq. 

USURY. 

usurious  loan  held  to  constitute  a  partnership,  15,  16 

VENDOR  AND  PURCHASER  OF  BUSINESS, 

partners  when,  28 

*  35   LAW  OF   PARTNERSHIP. 
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VALUATION, 

agreements  to  take  share  at  a,  429 
no  sale  where  there  is,  555 

unless  agreement  cannot  be  carried  out,  555 
how  far  binding  on  trustee  in  bankpuptcy,  647 
when  Court  will  enforce,  432 

no  right  to  have  share  of  a  deceased  partner  at,  592 
action  by  one  partner  against  another  for  amount  of,  564 
ot  unsaleable  propery,  558 
of  shares,  426 
charges  in  respect  of,  384 
debts  incapable  of,  in  bankruptcy,  708,  751,  note  (m) 

VARIANCE 

between  name  of  firm  and  name  used  on  its  behalf,  consequence  of,  J85, 
186 

VARYING, 

articles  of  partnership,  409 

VERDICTS 

evidence  of  partnership,  90 

VINNIUS, 

his  definition  of  partnership,  4 

VOET, 

his  definition  of  partnership,  4 

VOLUNTARY  SETTLEMENTS, 

avoidance  of  by  trustee  of  bankrupt,  654 

VOLUNTEERS, 

commander  of,  liable  for  goods  ordered  by  him  for  regiment,  50 

VOTE, 

share  in  partnership,  "when  a  qualification  for  parliamentary,  348 

WAGES, 

effect  of  paying,  by  a  proportion  ot  gross  returns,  18 

See  PROFITS  ;  SALARY 
WAIVER 

of  clauses  in  partnership  articles,  &c.,  408  et  seq. 

of  illegality,  104 

of  right  to  rescind  for  fraud,  &c.,  490 

defence  to  an  action  for  account,  516 
WAR, 

effects  of  on  the  rights  of  partners,  72,  92 

a  cause  of  dissolution  of  partnership,  585 
WARING  EX  PARTE,  712 

application  of  rule  in,  713 

effect  of  rule  in,  713 

extent  of  application,  713 
WARRANT  OF  ATTORNEY, 

given  by  one  partner,  272 
WATSON, 

his  definition  of  partnership,  4 
WHALING  VOYAGES, 

contracts  between  persons  engaged  in,  19   note  (x) 

WIDOWS, 

agreements  as  to  annuities  to,  435 
of  deceased  partner  sharing  profits.  36 
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WIFE.     See  MARRIED  WOMAN  ;  HUSBAND 

WILFUL  DEFAULT 

against  execxvtors  of  partners,  612 
against  partners,  518,  note  (it) 

WILFUL  TORTS, 

liability  of  partners  for,  149,  150 

WILL, 

partnerships  at, 
what  are,  121 

by  continuance  after  expiration  of  articles,  413 
actions  for  dissolution  of,  586  et  seq. 
injunction  in  cases  of,  540 
right  to  determine  at  any  time  by  notice,  571 
directing  assets  to  be  employed  in  business,  effect  of,  606  et  seq. 
in  the  event  of  bankruptcy,  722 

WINDING  UP.     See  Bk.  IV. ;  DISSOLUTION 

agency  of  partners  continued  for  purposes  of,  217 — 221 

final  settlement  of  accounts  on  402 

where  capital  unequal  and  losses  shared  equally,  403 

appointment  of  receivers  in  actions  for,  546  et  seq. 

matters  involved  in,  589 

right  of,  personal  to  solvent  partners,  670 

WITNESS, 

proof  of  partnership  by,  90 

by  solicitors  ot  the  partners,  84,  note  (r) 

WORK  AND  LABOUR, 

action  by  one  partner  against  another  for,  567 

WRITS, 

service  of,  266,  272.     See  SERVICE 

WRITTEN  CONTRACTS.     See  CONTRACT 

when  binding  on  partners  not  named  in,  178 

not  necessary  to  form  a  partnership,  80 

not  necessary  to  convert  joint  property  into  seperate,  or  vice  versa,  324,  334 

WRONG  DOERS, 

contribution  amongst,  377 


THE  END. 


PHILA.  :  THE  BLACKSTOXE  PUB.  Co. 


-p 

i  CO         * 

1     ^ 

coi 

CJ         M 

01    O          Q* 

C|       fj                 y*j; 

SOWER. 

QJ        Qjjj               ^O: 

K 

c^   p^i          ^: 

O 

-P                   OS: 

ca 

>     ^          P» 
130);        CM 

Eh 

O 

JH    Hi          0 

w 

di  rrt- 

s 

«  —  •  8i      Si 

< 

5    H: 

2 

H         <D 

(l)       ^d 

10     Oli        fli 

